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BOOKS  Printed  for  R.  Gosling   at  the  Middle  Temple  Gate 

in  Flcet-ftreet. 

THE  Country  Juftice  ;  containing  the  Practice,  Duty,  and  Power  of  the  Juftices  of  the 
Peace,  as  well  in,  as  out  of  Seffions.  Wherein  all  the  Statures  and  Cafes  in  Law,  that 
in  any  wife  relate  to  the  Jurifdiction  and  Authority  of  a  Juilice  of  the  Peace,  are  carefully 
collected  and  digefted  under  proper  Titles.  By  Michael  Dalton  of  Lincoln*  Inn,  Efq;  and  one 
of  the  Mafters  in  Chancery.  And,  for  the  better  Help  of  fuch  Juftices  of  Peace,  as  have  not 
been  much  converfant  in  the  Study  of  the  Laws  of  this  Realm,  there  is  added  an  Appendix  5 
being  a  compleat  Summary  of  all  the  Acts  of  Parliament,  fhewing  the  various  Penalties  of 
Offences  by  Statute  ;  and  the  particular  Power  of  One,  Two,  Three,  or  more  Juftices  in 
their  Proceedings  and  Determinations,  under  feveral  diftin£t  Heads  in  alphabetical  Order. 
To  the  Whole  are  annexed  large  Tables  of  the  Principal  Matters  therein  contained.  By  Wil- 
liam Nelfon  of  the  Middle  Temple,  Efq;. 

Reports  of  Cafes  adjudged  in  the  Court  of  King's  Bench;  together  with  feveral  fpecial 
Cafes  adjudged  in  the  Courts  of  Chancery,  Common  Pleas,  and  Exchequer;  from  the  Revo- 
lution to  the  tenth  Year  of  Q^Anne.  By  Wm.  Salkeld  late  Serjeant  at  Law ;  with  Two  Tables ; 
the  one  of  the  Names  of  the  Cafes,  the  other  of  the  Principal  Matters  therein  contained.  The 
Third  Volume.    Price  1 7  s. 

Reports  of  Cafes  decreed  in  the  High  Court  of  Chancery,  during  the  Time  of  Sir  Heneage 
Finch,  afterwards  Earl  of  Nottingham,  was  Lord  Chancellor,  in  many  of  which  Decrees  he  was 
aflifted  by  fome  of  the  Judges  of  the  Common  Law:  All  which  Cafes  are  truly  ftated  on  the 
Pleadings,  and  the  Arguments  on  each  Side  clearly  reported;  together  wich  the  Opinions  of  thofe 
Judges  who  fate  as  Afliftants  to  the  Chancellor  before  he  pronounced  his  Decrees.    Price  lS  s. 

Sir  Orl.Bridgman's  Conveyances:  Being  felcct  Precedents  of  Deeds  and  Inftrumenrs  concerning 
the  moft  eonfidcrable  Eftates  in  England :  Drawn  and  approved  by  that  honourable  Pcrfon  in 
the  Time  of  his  Practice;  in  2  Parts.  The  5th  Edition,  with  large  Additions:  And  a  new 
Table  to  the  Whole.    Price  1  /.  10  s.      N.  B.  The  2d  Part  maybe  had  alone.     Price  1 /. 

An  Abridgment  of  the  Common  Law  :  Being  a  Collection  of  the  Principal  Cafes,  argued  and 
adjudged  in  the  feveral  Courts  of '  Weflminfter Rail.  The  Whole; being  digefted  in  a  clear  itnd 
alphabetical  Method,  under  proper  Heads,  with  feveral  Divifions  and  Numbers  under  each 
Title,  for  the  rhore'ready  finding  any  Judgment  or  Refolutipn  of  the  Law  Ca'es ;  whereby  the 
Opinion  and  Judgment  of  the  Courts  may  be  fecn  in  an  exact  Series  of  Time,  and  what  Altera- 
tions have  been  made  in  the  Law  by  fubfequcnt  Statutes  and  Judgments,  brought  down  to  the 
Year  1725.     By  Wm.  Neljon  of  the  Middle  Temple  Efq;     In  3  Vols.  Fol.     Price  4/.    1.0* 

The  Clergyman's  Law:  Or,  the  Complete  Incumbent:  Collected  from  the  39  Articles,  Ca- 
nons, Decrees  in  Chancery  and  Exchequer  ;  as  alto  from  all  the  A&s  of  Parliament,  and  Com- 
mon Law  Cafes  relating  to  the  Church  and  Clergy  of  England,  digefted  under  proper  Heads, 
for  the  Benefit  of  Patrons  of  Churches,  and  the  parochial  Clergy,  and  will  be  Ufeful  to  all 
Students  and  Practitioners  of  the  Law.  By  Wm.  Wat/on  L.  L.  D.  late  Dean  of  Battel.  The 
third  Edition,,  with  large,  Additions.     Price  1  /.   11, 

Leges'  Anglo-Saxuni  £  Ecclcfiaft'p&  &>  Civiles  ;  containing  all  the  EngUfij,  Saxon,  Frencfr,  Norman 
and'Lifelafrs,  from  the  f\r&  Chriftian  K.  Ethelbert,  down  to  Magna  Chart  a  ;  with  large 
Notes,  containing  neceftary  Explications  and  References  to  the  old  and  prefent  Laws  in  Great 
Britain,  the  Capitularies  and  old  Laws  of  Germany  and  France,  Sweden  and  Denmark.  To  which 
is  added,  Sir  Hen.  Spellman's  Codex  Legum  Veterum  ;  containing  all  the  Laws  from  K.  Henry  I. 
to  Magna  Charta,  and  alfo  Bifhop  Niche/fin's,  Epiftolary  DifTertation,  De  jure  fe::dali  veterum 
Saxonum.     By  Dr.Wilkins,  in  Fol.     Price  1  /.  6s. 

An  exaQ:  Abridgment  of  all  the  Statutes  in  Force  and  Ufe,  beginning  with  Magna  Charta,in 
the  9th  Year  of  Henry  III.  and  now  brought  down  to  the  1  ith  Year  of  his  prefent  Majefty  King 
Georo/s  Reign,  alphabetically  digefted  under  their  proper  Titles.  In  6  Volumes.  Price  1 /.  10/. 
N.  B.  The  Two  latt  Volumes  containing  an  Abridgment  of  the  Statutes  in  King  George's  Reign 
may  be. had  alone;- 

Les  Terms  derla  Ley:  Or,  certain  difficult  and  obfeurc  Words  and'  Terms  of  the  Common  Law 
and  Statutes  of  this  Realm  now  in  Uf>.-,  expounded  and  explained.  Corrected  and  enlarged, 
with  the  Addition  of  many  other  Words,  particularly  of  thofe  that  have  been  lately  introdu- 
ced into  the  Statute  Law  of  Great  Britain.     Price  6  s. 

A  Treatifc  of  Trover  and  Converfion  :  Or,  The  Law  of  Actions  on  the  Cafe  for  Torts  and 
Wrongs;  wherein  all  the  Cafes  concerning  fuch  Aftions  are  digefted  under  their  proper  Heads, 
•viz-  ift,  For  Trover  and  Converfion  of  Goods,  2dly,  For  malicious  Profec.uions,  3d] y,  For 
Nufanccs,  4thly,  For  Difceits  on  Warranties,  5thly,  On  the  common  Cuftom  againft  Car- 
riers, Inn- keepers,  &»r.  To  which  arc  added  feveral  fclccr  Precedents  of  Declarations  and 
Pleas  in  fuch  Actions,  and  References  to  all  that  are  extant  in  the  Books  of  Entries.  The  fe- 
cond  Edition,  with  large  Additions.     Price  5*. 

Doctor  and  Student;  or,  Dialogues  between  a  Doctor  of  Divinity  and  a  Student  in  the  Laws 
of  England;  containing  the  Grounds  of  thole  Laws,  together  with  Queftionsand  Cafes  concerning 
the  Equity  and  Confcience  thereof;  alfo  comparing  the  Civil,  Canon,  Common  and  Statute 
Laws,  {hewing  wherein  they  vary  from  one  another  ;  to  which  is  now  added,  an  Account  of  the 
Author,  and  a  general  Table  of  the  Principal  Matters,  never  before  printed.     Price  31.  6d. 

A  Collection  of  the  feveral  Statutes,  and  Parts  of  Statutes,  now  in  Force,  relating  to  High 
Treafon  and  Mifprifion  of  High  Treafon  ;  together  with  a  Form  and  Method  of  Trial  of  Com- 
moners, in  Cafes  of  High  Treafon  and  Mifprifion  of  High  Treafon,  purfuant  to  the  Statute 
made  in  the  7th  Year  of  the  Reign  of  the  late  K.  William  III.  of  England,  &c.  intituled,  An 
Act  for  regulating  Trials  in  Cafes  of  Treafon  and  Mifprifion  of  Treafon  ;  and  alio  in  Cafes  of  other 
Treafonsand  Mifprifion  of  Treafon,  not  reftrained  to  the  Method  direfled  in  that  Statute  ;  but 
remain  triable,  and  to  be  proceeded  upon  according  to  the  Courfe  of  the  Common  Law.  Pub- 
lished by  Order  of  the  Houfe  of  Lords,  with  the  Approbation  of  all  the  Judges.     Price  zs.  6d. 

The  Statutes  at  Large,  made  for  the  Prefervation  of  the  Game,  to  which  is  added  a  Table,  by 
Way  of  AbftraS  of  alltheAfts  relating  to  the  Game,  digefted  under  proper  Heads,    Price  2  /. 
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Compiled   out    of   the   Laws   Ecclefiaftical,    Civil   and 

Canon,  as  alfo  out  of  the  Common  Laws,  Cuftoms  and  Statutes  of  this 
Realm. 

The  Whole  digejied  into  Seven  Tarts,  viz. 


I.  What  a  Teflament  or  Laft  Will  is,  and 
how  many  Kinds  of  Teftaments  there 
be. 

II.  What  Perfons  may  make  a  Teftament, 
and  who  may  not. 

III.  Defcribing  what  Things,  and  how 
much  may  be  difpofed  by  Will. 

IV.  Decyphering  the  Forms,  and  in  what  I 


Manner  Teftaments  or  Laft  Wills  are  to 
be  made. 

V.  What  Perfon  may  be  Executor  of  a  Te- 
flament, or  is  capable  of  a  Legacy. 

VI.  Of  the  Office  of  an  Executor,  and  of 
the  feveral  Kinds  of  Executors. 

VII.  Shewing  by  what  Means  Teftaments 
or  Laft  Wills  become  void. 


By  HENRI  SWINBURNE,   Sometime  Judge 
of  the  Prerogative  Court  of  YORK. 


The  Fifth  Edition,  corrected  and  very  much  enlarged 

With  ail  fuch  Statutes,  Decrees  in  Chancery,  and  Refolutions  of 
Common  Law  Cafes  relating  to  this  Subject,  and  which  have  hither- 
to been  publimed;  with  an  cxaci  Table  to  the  Whole. 

2   KINGS   xx.    r. 

Tut  thine  Houfe  in  Order ;  for  thou  JJ.udt  die,  and  not  live. 


In  the  SAVOT:     Printed  by  E.  and  R.  Nutt,  and  R.  Gosling,  (Affigns 
ofEdw.Sayer,  Efq;)  And  are  to  be  fold  by  ^JjUutptGll,  9„  %t ttCftoO^ri), 

E+  ©ofltiiff,  Wl*  and  %  3'iuiP0,  3*  SDst30?n  and  c*  Longman,  €♦  KL 
ttmjton,  %  ©tagiy,  C*  flDscojn,  £>♦  ketone,  and  %.  mmtaiu 

MDCC  XXVIII. 
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BOOKS  "Prim 


TO     THE 


GREAT  is  the  Number  of  the  Writers  of  the 
Civil  and  Ecclefiaftical  Laws :  This  appears  by 
their  feveral  Books,  as  Lectures,  Couniels, 
Traces,  Decifions,  Queftions,  Difputations,  Repetitions, 
Cautels,  Claufules,  Common  Opinions,  Singulars,  Con- 
tradictions, Concordances,  Methods,  Sums,  Practicks, 
Tables,  Repertories,  and  Books  of  other  Kinds ;  that  it 
is  impoflibie  for  any  one  Man  to  read  over  the  hun- 
dredth Part  of  their  Works,  though  living  an  hundred 
Years,  and  did  intend  no  other  Work.  Wherefore  by 
the  Publilhing  of  this  Teftamentary  Treatife,  1  may  be 
thought  to  pour  Water  into  the  Sea,  and  to  trouble  the 
Reader  with  a  Matter  altogether  needlefs  and  fuperrlu- 
ous.  But  yet  if  this  Book  may  -ferve  in  ilead  of  many 
great  Volumes,  then  I  hope,  that  in  the  Judgment  ot 
fuch  as  be  indifferently  affected,  the  fame  is  rather  to  be 
admitted  as  commodious,  than  rejected  as  fuperfluous. 

By  the  Authoritv  of  the  High  Court  of  Parliament  TheCaufeswhe^- 

ili  •  I         r     J  1  ■       1  i?    -  r     i         ™      •         lore  the  Author  of 

nolden  m  the  rive  and  twentietn  Year  v  or  the  Rei^n  th;s  Boot  nndcr- 
of  King  Henry  the  Eighth,  it  was  enacled,  (arriongft  o-Tstl^k  ff'ai 
ther  Statutes  then  made,  and  iince  that  Time  revived  ii-^t- ** 
in  the  firft  Year  of  Queen  Elizabeth  \)  That  fitch  Laws  t  $w.  £Uz.  an. 
Ecclefiaftical  being  then  already  made,  which  be  not  hurt-  l'  c'1' 
ful  or  prejudicial  to  the  Prerogative  Royal,  nor  repugnant 
to  the  Laws,  Statutes  and  Cuftoms  of  t  is  Realm,  fhall 
fill  be  ufed  and  executed  as  they  zvere  before  the  2\4akin<r 
of  that  "Act,  until  fuch  Time  as  they  vjere  viewed,  fearch- 
ed,  or  otberwife  ordered  or  determined,  by  Two  and  thirty 
Perfons,  or  the  more  Part  of  them,  according  to  the  Tenor, 
Form  and  Effect  of  the  /aid  Acl  ■   Which  Laws  fo  efta- 
bliihed,  revived  and  confirmed  by  divers  Statutes  made 
during  the  Reigns,  as  well  of  the  faid  mod  Noble  King 

A  Henry 
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**  stat.  h.  8.  an.  Henry  the  Eighth  **,  as  of  the  mod  Godly  Prince  Ed- 
ll'.c'.i°'        '  ward  the  Sixth  ff,)  are  termed  or  intitled  The  Kings 
fts*a*lEd-6-an'  Ecclefiaftical  Laws)   like    as   in  thofe  Countries  and 
Churches  of  Germany  which  have  received  the  Gofpel, 
the  Canon  Law  is  admitted  and  ohferved  fo  far  ioith 
*  schicditvinus  as  jt  is  not  repugnant  to  the  New  Teftament  *,  and  is  at 
pn. 4. tit. dtSi- this Day  the  Ecclefiaftical  Law  of  their  Confifxories. 
vcmo,  n.  i3.foi.     jn  \^Q  jy[anner  tjie  Qvj[  £aW)  (ever  ftnce  the  Eccle- 
fiaftical Law  was  made,)  hath  been  deemed  and  judged 
for  Part  of  the  Ecclefiaftical  Law,   in  Cafes  wherein  it 
t  c.  r.  de  no.  op.  doth  not  differ  from  the  fame  f  :  For  whereas  thefe  two 

-fuTexlraTfiti^^^  are  not  contrary,  tne  cne  *s  a  Supplement  of  the 
■and.dift.  10.  §.y?  other,  and  being  mutually  incorporated  do  borh  make 
Tum.  hfjiftkm one  Body  **  ',  otherwife  the  Civil  Law,  being  contra- 
cierici  efud pro-  dieted  by  the  Ecclefiaftical  Law,  ought  to  be  filent  in 

pr.  Epijcopos.         ,  .•/  r    n .      .   ^  ..  ° 

**  TaMr.  in  d.  c  the  Eccielialtical  Court  f  f . 

1.  de  no.  op.  nun. 

Vafquius  de  fuccejf.  ere  at.  I.  3.  5.  z6.  n.  10.  'BenediEl.  Capra.  T'hefav.r.  ccm.  op.  verb,  leges,  f.  (mihi) 
4.03.  n.  23.  ff  2?.  f,  de  no.  op.  nunc,  glejf.  in  c.  z.  de  arb.  I.  6.  Are.  in  d.  c.  clerici.  de jtidic.  extra, 
qn*  fententia  centmuniter  approbatur,  tefte  Senedicl.  Capra.  vbi  fiipra. 

And  forafmuch  as  thefe  forefaid  Laws  have  not  as  yet 

been  viewed,  or  otherwife  determined  by  Thirty-two 

Perions,  or  the  more  Part  of  them,  according  to  the 

Form  and  Eflect  of  the  forefaid  Act  of  Parliament  ; 

videlicet ,    per  therefore   thofe   Civil   and   Ecclefiaftical    Laws  Tefta- 

Gualt.  Haddon  le-  1        t  r  J   ^> 

gumdoaoremcon-  mentary,  not  repugnant  to  the  Laws,  statutes  and  Cu- 
^Ultof\  ^Tn"'tu-  &oms  or this  Realm,  are  yo.t  fcattered  and  difperfed 
nt  Angiik  legifta-  here  and  there,  in  Corners  of  many  Books  of  ftrange 
ra)  hS'rb-  Countries  and  foreign  Language,  incumbred  with 
^TTnr  lcgUm  ^on§  Difcourfes  °*"  far  different  Argument,  and  no  lefs 
in  the  Reign  of  Number  of  Laws  utterly  impertinent  to  die  Govern- 
^opofed  in  Par- ment  °f  tnis  Common- Wealtn ;  fo  that  the  Knowledge 
liament  to  fet  a-  thereof,  liowfoever  admirable,  and  worthy  to  be  learned 

fide  the   Canons,      r      11  /  1        /r-i    /•  n        J   \    L       C 

and  to  make  a  or  ail,  cannot  (as  toe  Caie  now  Hands)  be  io  commc- 
new    Ecciefiafii- &lQViS  to  many,  as  the  Expences  to  be    confumed  in 

cal  Law;  the  Care  J 7  ■  i  licit 

whereof wascom- Books  would  be  burthenfome,  and   the  Study  thereof 

mittedtoDr.^/-  1  1  v       „     J- 

ter  Haddon,    and  WOUld   be  tedlOUS. 

Thirty  one  other 

Perfons  of  the  firft  Rank  in  Divinity,  Civil  and  Common  Law,  who  drew  a  Plan  of  a  new  Law,  but 
it  was  rejected;  thereupon  the  old  Canon  Law  was  confirmed  by  the  Statute  25  H.  8.  cap.  19.  (viz.) 
fuch  Canons  and  Conftitutions  which  were  not  contrary  to  the  Prerogative,  or  to  the  Cuftoms,  Laws, 
or  Statutes  of  this  Realm. 

Of  the  Thirty-two  Perfons  before-mentioned,  and  which   the  King  was  to  nominate,  Sixteen  of 
them  were  to  be  Members  of  Parliament,  and  the  other  Sixteen  Clergymen. 
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In  Confideration  whereof",  I  thought  it  not  fuperflu- 
ous,  but  expedient,  to  make  a  Collection  of  the  moil 
principal  Laws,  Civil  and  Ecclefiaftical,  pertaining  to 
Teftaments,  made  before  the  five  and  twentieth  Year  of 
King  Henry  the  Eighth: 'I  mean,  or  thofe  Civil  Laws 
which  are  not  contrary  to  the  Ecclefiaftical  Laws;  and  of 
thofe  Ecclefiaftical  Laws  which  are  not  any  way  prejudi- 
cial or  hurtful  to  the  Prerogative  Royal,  nor  repugnant  to 
the  Laws,  Statutes  or  Cuftoms  of  this  Realm  ;  but  agree- 
ing amongft  themfelves,  may  now  ftill  be  executed,  as 
they  were  before  the  Making  the  faid  Act.  Amongft 
which  Laws  Civil  and  Ecclefiaftical,  I  thought  good  like- 
wife  (as  Occasion  friould  offer,  and  as  the  Opportunity  of 
the  Place  fitted^)  to  infert  fuch  Statutes  of  this  Realm, 
and  to  mention  fuch  Cuftoms,  as  well  general  as  parti- 
cular, as  be  not  impertinent  thereunto. 

To  this  End  andPurpofe  efpecially,  that  every  Subject  The  End  and  ufe 
of  this  Realm,  tho'  he  be  but  of  mean  Capacity,  may of  this  Book- 
with  little  Labour,  and  lefs  Charge,  take  a  fenfible  View 
of  thofe  Civil  and  Ecclefiaftical  Laws  Teftamentary  now 
in  Force,  and  to  be  obferved  and  executed  in  the  Eccle- 
fiaftical Courts  within  this  Realm  of  England,  (the  fame 
being  now  reduced  into  a  narrow  Compafs,)  which  be- 
fore could  not  be  done  without  great  Charge  and  Diffi- 
culty. 

And  tho'  the  chief  Scope  of  this  Teftamentary  Trea-  j\nother  ufe  of 
tife,  is  for  the  Benefit  of  thofe  Subjects  which  hereto- this  Eook- 
fore  have  been  ignorant  of  the  Civil  and  Ecclefiaftical 
Laws  j  yet  this  Treatife  being  diligently  perufed,  toge- 
ther with  the  Quotations  and  Marginal  Notes  thereunto 
adjoined,  may  in  fome  Sort  be  profitable  to  thofe .  fufti- 
nianifls,  or  young  Students  of  the  Civil  Law,  who  do 
intend  to  beftow  the  Fruit  of  their  Study  in  the  Practice 
thereof.  At  leaft,  if  no  other  Ufe  can  be  made  of  it, 
it  may  ferve  them  as  a  Directory,  whereby  they  may  un-  - 
derftand  what  Laws  Teftamentary  are  now  in  Force  here, 
and  confequently,  what  Titles  of  the  antient  Laws,  Ci- 
vil or  Ecclefiaftical,  deferve  to  be  read  with  more  Dili- 
gence ;  left  otherwife,  not  knowing  to  make  Choice  of 
the  more  ufual  Laws  or  Titles,  they  friould  ftudy  Laws 
not  equally  neceflary. 

A  2,  More- 


Jo  the  READEF 


TheCaufeofpub-      Moreover,  I  conje&ure  that  unto  thefe    fufiimanifts 

hfhing  this  Book  .  ,    ,   ,  -,  >  .  ,   ,     J     '  .  ~> 

in  our  vulgar  it  would  nave  been  much  more  acceptable,  to  have  let 
*7$£<Ws No- ^rth  this  Treatife  in  Latin,  wherein  the  Laws  *  Civil 
yds  were  written  and  Ecclefiaftical  are  originally  written  ;  and  now,  by 
the  Seat  of  the  the  Tranflation  thereof:  into  our  vulvar  Tongue,  fome- 
Empjre  was  then  tn  jno-  0f  tnejr  natural  Beautv  and  Grace  mav  be  loft  ; 

at  Conftantnofle,  &,,         ■  ■       J  >  .        /  » 

where  Z/?«»  was  yet  arter  1  had  conlidered,  that  by  following  this  piauli- 
ble  Courfe,  I  fhould  pleafuje  but  a  few,  in  Companion 
of  the  reft  whom  otherwife  I  might  benefit ;  tho'  I  had 
once  begun,  and  laid  the  Foundation  of  the  whole  Tracl, 
in  fuch  Terms  as  I  found  it  delivered  by  others,  yet  pre- 
ferring the  Publick  before  any  particular  Benefit,  I  did 
eafily  alter  my  former  Purpofe. 

That  Laws  transformed  from  their  natural  Shape,  muft 

needs  in  fome  Sort  be  either  damnified  or  diferaced,  I 

do  not  think  to  be  perpetually  true :  But  if  it  be  a  Thing 

fo  neceflarily  incident  to  all  Tranllations,  that  it  cannot 

be  avoided,  it  ought  therefore  to  be  the  rather  tolerated. 

Suffice  it  therefore  thefe  Latin  Juftinianijls,  that  thofe 

Marginal.  Notes  especially  proper  to  their  Studies   are 

left  in  Latin:  The  reft,  becaufe  it  belongeth  to   all, 

meet  it  is  that  it  be  written  in  fuch  a  Language  as  may 

be  underftood  of  all. 

7"j*r  ™ufam  fi-      Thus  (courteous  Reader)  I  have  difcourfed  unto  thee 

vam  quid  inter-  the  End  wherefore  I  undertook  this  Labour,  the  Caufe 

faq]feUm%rei  which  moved  me  (o  to  do,  and  wherefore  1  have  pub- 

iam,  Cejfante  cau-  lifhed  the  fame  in  the  vulgar  Tongue.    Now  it  refteth 

frima^'   *****'  that  I  crave  thy  favourable  Acceptance  of  my  good 

Will  and  Endeavour  ',  which  if  thou  fhalt  vouchfafe  to 

beftow,  I  fhall  not  only  think  my  felf  fufficiently  re- 

compenced,  but  greatly  enriched. 

'Thine  7/wJi  willingly  to 

his  r/tmqft  Tower, 


Henry  Swinburne. 


Some 


Some  Account  of  the 


And  of  the 

Several  Editions  of  his  Treatife  of  Tefta- 
ments  and  hafl  Wills. 

'J-JE  NR  T  Swinburne,  the  Author  of  the  following 
•*■  ■  Treatife,  was  born  in  the  City  of  Tork,  and  edu- 
cated in  Grammar  Learning  in  the  Free-fchool  there  : 
His  Father  Thomas  Swinburne,  then  living  in  that  City 
fent  this  his  Son  about  the  Age  of  Sixteen  Years  to  Oxford, 
and  entered  him  a  Commoner  of  Hart-Hall  in  that  Uni- 
verfity,  where  he  for  fome  Time  followed  his  Studies ; 
and  from  thence  removed  to  Broadjgate-Hall  (now  Pem- 
broke College)  where  he  took  his  Degree  of  Bachelor  of 
the  Civil  Law. 

Before  he  left  the  Univerfity,  he  married  Helena,  the 
Daughter  of  Bartholomew  Lant  of  that  City,  which 
State  of  Life  being  inconfiftent  with  the  local  Statutes 
of  Colleges,  he  retired  with  his  Wife  to  the  Place  of 
his  Birth  ;  and  fometime  afterwards  he  pradhfed  in  the 
Ecclefiaftical  Court  there  as  a  ProcJor. 

But  having  taken  a  Degree  in  the  Univerfity,  he 
might  think  it  more  expedient  to  praclife  in  an  higher 
Station,  and  for  that  Purpofe  he  commenced  Doctor  of 
the  Civil  Law ;  and  as  his  Contemporary  and  Country- 
man Gilpin  was  called  the  Apoftle  of  the  North,  to 
our  Swinburne  was  called  the  Northern  Advocate;  the 
one  being  famous  for  his  Learning  in  Divinity,  and  the 
other  in  the  Civil  Law ;  and  having  praclifed  as  an  Ad- 
vocate for  fome  Years,  he  was  advanced  to  be  a  Judge 
of  the  Prerogative  Court  of  the  Archbifliop  of  Tork,  in 
which  Office  he  continued  till  his  Death. 

This  was  certainly  a  very  generous  Education,  of 

which  we  have  very  few  or  no  Inftances  fince  his  Time ;  for 

4  we 
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.  we  feldom  hear  of  a  Proclor  taking  a  Degree  ot 
Bachelor  of  Laws  in  any  University,  and  afterwards 
pleading  as  an  Advocate;  or  of  being  a  Judge  of  the 
Prerogative  Court  in  either  Province ;  for  all  which 
Employments  our  Author  was  very  well  qualified. 

There  is  no  Record  or  Memorial  extant  giving  any 
Account  in  what  Year  Mr.  Swinburne  was  born,  or  when 
he  died  ;  but  'tis  certain  he  was  in  great  Reputation  for 
Learning  above  One  hundred  and  twenty  Years  laft 
pall:,  and  'tis  as  certain  that  he  was  buried  in  the  North 
Jfle  of  the  Cathedral  Curch  of  Tork ;  for  this  appears  by 
a  Marble  Monument  fixed  to  the  Wall  of  that  Church 
near  his  Grave,  with  his  Effigies  in  the  Gown  of  a -Ci- 
vil Lawyer,  kneeling  at  a  Desk,  with  a  Book  in  his 
Hand ;  and  becaufe  he  wrote  a  Book  of  Spoujals  and 
Matrimonial  Contracts,  and  likewife  this  Treatife  of 
Teftaments  and  Laft  Wills,  'tis  probable  that  the  fol- 
lowing Epitaph  engraved  on  his  Monument  might  al- 
lude to  both  thefe  Works. 

f£  Non  Vidua  caruere  wiris,  non  patre  pupillus, 
Dum  ftetit  hie  patria  <virque  paterque  fu&  : 
Aft  quod  Swinburnus  Viduarumf crip  fit  in  pjum, 

Lcngius  Memo  marmore  Vivet  opus. 
Scribere  fupremas  hinc  difcat  qui f que  tabellas, 
Et  Cupiet  qui  fie  vixit  ut  ille  mori. 

As  for  his  Treatife  of  Teftaments  and  Laft  Wills,  the 
*  j/wo  1590.      firft  Edition  thereof  was  publifhed  above  *  130  Years 
fince,  and  probably  it  was  written  by  him  a  little  be- 
fore it  was  publiflied  ;  it  could  never  be  in  that  Year 
,  „ ,     n     .in  which  our  f  Oxford  Antiquary  hath  placed  him, 
•oeri.0.  {viz>.  Anno  1520.)  became  that  was  70  Years  before 

the  firft  Edition  was  printed  ;  but  rather  about  the  lat- 
ter End  of  the  Reign  of  Queen  Elizabeth;  for  the 
Stile  in  which  'tis  written  lliews  that  it  was  the  Lan- 
guage of  that  Age,  which  might  eafily  be  evinced  by 
comparing  it  with  other  Books  publifhed  about  that 
Time. 

In  this  Edition  we  find  that  the  Author  kept  up  to  his 

Faculty ;  for  in  his  Epiftle  to  the  Reader  he  tells  us,  that 

this  Treatife  is  a  Collection  of  the  principal  Laws  Civil 

3  and 
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and  Ecclefiaftical,  relating  to  Teftaments  and  Laft  Wills, 
reduced  into  a  narrow  Compafs,  not  only  for  the  Bene- 
fit ot  the  Subjects  in  general  who  were  ignorant  of 
thofe  Laws,  that  they  might  know  which  were  in  Force, 
and  to  be  obferved  in  the  Ecclefiaftical  Courts  in  Eng- 
land ',  but  that  it  might  ferve  as  a  Directory  to  the 
young  *  Juftinianifts,  to  fhew  them  what  Books  of  the 
antient  Laws,  both  Civil  and  Ecclefiaftical,  they  ought 
to  read. 


*  'They  are  called  Juftinianifts  from  the  Emperor  Juflinian,  who  employed  ten 
Lawyers  (of  whom  Tribonian  was  one)  to  collect  the  beft  and  moft  tifeful  Confuta- 
tions cf  all  the  Emperors  from  Adrian  to  his  Time ;  which  Collection  they  made  out 
of  the  f  Gregorian,  Hermogenian,  and  Theodofian  Codes  ;  and  this  was  called  the  \  In  the  Reign  of 
Juflinian  Code.  Dicdefian,  about  the 

The  fame  Emperor  about  two  Tears  afterwards,  viz.  Anno  530.  gave  Orders  to  Year  290.  two  emi- 
the  fame  Tribonian,  to  call  to  his  JlJJiftance  what  eminent  Lawyers  he  thought  fit,  to  nerit  lawyers,  Gre- 
collect  the  Hecifions  of  all  the  antient  Lawyers  in  fuch  a  Method,  that  there  might  Sonus  ^dHermo- 
be  no  Clothing  of  Opinions,  or  Contrariety  of  Judgments.  £'*"  .collated  the 

-t->,         J  ,  t,   r     i    m      -r  111  n  ■     i-    •  i         a  ,,  ConttuUtiors  of  uie 

Thereupon  all  fuch  Decifions,  which  were  the  moft  judicious  and  moft-  agreeable  to  fi).ft  Em,  .cror  ;nt 
Equity,  were  by  thefe  Lawyers  reduced  into  Fifty  Books,  which  before  that  Time  two    Codes  ■    and 
laid  difperfed  for  many  Tears  in  almofl  2000  Volumes,  each  of  which  Books  contained  afterwards  Theo.-'o- 
feveral  Titles  divided  into  Laws,  and  fubdivided  into  fever al  Tarts  5  and  this  was  R  s   the  Younger, 
called  the  Digefts  or  Pandefts.  about     the     Year 

The  fame  Emperor  likewife  commanded  Tribonian  and  two  other  eminent  Law-  495.  made  another 
yers  to  make  an  Abridgment  of  the  firfl  ^Principles  of  the  Law,  for  the  Benefit  of  Code. 
young  Students,  which  was  afterwards  performed  by  thofe  Lawyers,  and  called  Jufti- 
nian's  Inflitutes  ;  and  this  being  a  Collection  of  the  firfl  Elements  of  the  Law,  was 
for  that  Reafon  called  the  Inflitutes,  a  Word  which  in  Propriety  of  Speech  figmfies 
the  firfl  'Principles  of  any  Science. 

This  Work  is  divided  i?2to  four  Parts,  and  each  Tart  into  feveral  Titles,  and  'tis 
fuch  a  compleat  'Performance,  that  'tis  a  common  Saying  amongfl  the  Trofeffors  of 
the  Civil  Law,  that  he  who  is  Mafler  of  the  Inflitutes,  bids  fair  to  be  a  good 
Lawyer. 

Within  a  few  Tears  after  the  Tubliping  Juflinian's  Code,  that  Emperor  found  it 
very  neceffary  to  make  New  Laws,  either  to  fettle  fome  Cafes  which  were  not  decided 
in  the  Code,  or  to  confirm  fome  Laws  which  were  already  made,  or  to  correct  or 
reform  them  5  "Part  of  which  New  Laws  were  after  that  Emperor's  'Death  re- 
duced into  one  Volume,  and  called  Juflinian's  Novels,  which  were  writen  in  Greek, 
becavfe  the  Seat  of  the  Empire  was  then  at  Conftantinople,  where  Latin  was  little 
tinderftood. 

But  thefe  Novels  have  beat  tranflated  into  Latin  four  Times,  and  the  lafl  and 
fourth  Tranflation  is  more  valued  than  the  other  three  5  becavfe  it  was  made  after 
Seringer's  Greek  Copy  printed  at  Bafle  by  Hervagius,  which  is  a  Copy  from  at? 
Original,  written  with  TribonianV  own  Hand. 

So  that  the  Body  of  the  Civil  Law  confifting  of  the  Code,  the  Digefls  or  Panders, 
the  Inflitutes,  and  Juflinian's  Novels,  the  Students  of  this  Law  are  from  him  called 
the  Juftinianifts. 

But  thefe  Books  were  lofl  for  a  long  Time  through  the  Incurfions  made  by  the 
barbarous  Goths  into  Greece  and  Italy,  till  the  Emperor  Lotharius  the  2d.  about  the 
Tear  113c.  reftored  the  Code,  and  the  Latin  Tranflation  of  the  Novels,  as  we  now 
have  them  :  And  about  *  feven  Tears  afterwards  at  the  Siege  of  Malphi,  (a  Town  *  nai, 
in  the  Kingdom  cf  Naples)  which  was  taken  by  him,  the  Soldiers  amongfl  the 
'Plunder  of  that  Tlace,  found  a  Manufcript  Copy  of  the  Pandects,  compiled  by  Juiti- 
nian'i  Order,  which  was  afterwards  carried  to  Florence,  and  is  now  called  the  Flo- 
rentine Pandecf,  which  is  accounted  the  mcfl  authentick  Copy  at  this  T)ay. 

The  Laws  of  Juflinian  being  thus  reftored  to  the  World,  became  more  famous  in 
Italy  than  ever,  and  from  thence  fpread  all  over  Europe,  and  were  received  in  eve- 
ry Kingdom  and  'Principality,  without  the  Sanction  of  any  Secular  or  Ecclcfiaftical 
Tower  5  and  by  way  of  Excellency  it  was  ufual  then,  as  'tis  at  this  Time,  to  call  it 
the  Law  of  Laws. 

Tis 


Some  Account  of  the  AUTHOR. 

'Tis  true,  he  likewife  tells  us,  that  he  hath  inferted 
fome  Statutes  in  this  Edition,  and  that  he  hath  men- 
tioned fame  Cu/ioms  pertinent  to  the  fubject  Matter; 
but  not  a  Word  of  any  Common  Law  Cajes,  either  in 
the  Preface,  or  throughout  the  whole  Treatife. 

*jnnoi6u.  The  fecond  Edition  was  publifhed  about  *2I  Years 
after  the  firft  ;  which  though  a  Mafter-piece  in  its  Kind, 
jet  it  wanted  fome  Common  Law  Cajes  to  quicken  the 
Sale,  which  were  fiupplied  by  thofe  who  let  forth  this 
Edition  after  the  Death  of  our  Author ;  and  probably 
for  that  Reafon,  that  Imprefiion  went  off  within  half 
the  Time  of  the  former. 

t  Anno  itfj5.  por  there  was  a  f  third  Edition  of  this  Treatife  about 

24.  Years  after  the  Second,  in  which  there  was  a  Multi- 
tude of  Common  Law  Cafes  inferted  ;  and  if  we  believe 

I  Athe1n-  Oxon-  the  ±  Oxford  Antiquary,  that  Imprefiion  was  fold  in  a 

in  verbo.  T ..J-  r        1  li  1  r  1    r>" 

very  little  Time  ;  tor  he  tells  us  there  was  a  fourth  h- 
ditwn  in  the  Year  1640,  which  was  about  5  Years  after 
the  Third. 
Mno  1^77.  The  Lift  Edition  was  publifned  almoft  50  Years  fince, 

and  therein  mod  of  the  Common  Laws  Cafes  relating 
to  Teftamentary  Caufes  to  that  Time. 

But  there  being  a  great  Number  of  Cafes  of  that 
Nature  judicially  determined  fince  the  laft  Edition  of 
the  aiorefaid  Treatife,  which  (as  already  hath  been  ob- 
ferved)  was  above  50  Years  fince ;  there  feems  to  be  a 
Necelfity  of  publifhino;  it  once  more,  with  an  Addition 
of  all  thofe  Cafes  which  have  hitherto  been  decreed  in 
any  Court  of  Equity,  or  adjudged  in  any  of  the  Courts 
of  Common  Law,  relating  to  Teftaments  or  Laft  Wills, 
to  this  very  Time  ;  and  in  this  Edition  the  obfolete  Stile 
of  the  lafl  is  corrected  through  the  whole  Treatife,  that 
it  may  be  read  with  Pleafure,  it  being  now  the  moft 
compleat  Repertory  of  the  Civil,  Canon,  and  Common 
Law,  concerning  Laft  Wills  and  Teftaments,  Admini- 
ftrators,  Devifes,  Executors,  Legacies,  and  every  Thing 
in  general,  pertinent  to  thole  Matters. 


THE 


THE 

ABBREVIATIONS 

I  N    T  H  E 

Marginal  Latin  Notes  throughout  the  Treatife,  alpha- 
betically explained. 

A  P.  Juftin.  (i.  e.)  apud  Jujliniannm,  in  His  Inftitutes. 
Arg.  or  Ar.  (i.  e.)  Argumento,  by  one  Argument  drawn  from  fucli  a 
Law. 
Auth.  (i.  e.)  Ailthentka,  in  the  Authertticks,  (/.  e.~)  the  Summary  of  fome 

of  the  Novels  inferted  in  the  Code  under  fuch  a  Title. 
Cap-  (i.  c.)  Capite  or  Capitulo,  in  the  Chapter  of  fuch  a  Novel. 
C.  Cod.  (\.  e.)  Codice,  in  "fnftimans  Code. 
C  Z'beod.  (i.  e.)  Codice  uheodofiano,  in  the  tfheodofian  Code. 
Col.  (x.  e.)  Columna,  in  the  Column  of  the  Book  cited. 
Coll.  with  a  double  LL.  (i.  e.)  Collatione,  in  the  Collation  of  fuch  a  Novel. 

C.  or  G>»*.  (i.  e.)  contra;  this  denotes  a  contrary  Argument. 

D.  (i.  e. )  Ditto,  the  aforefaid,  (u/'z.)  the  Law  or  Chapter  before  cited. 

D.  (i.  e.)  Digeftis,  or  in  the  Digefts. 

E.  (i.  e.)  Eodem,  under  the  fame  Title. 

F.  (i.  e.)  Finalis,  the  laft  or  latter  Part. 

ff.  (i.  e.)  the  Digefts  or  Pandects ;  the  Grecians  ufed  the  Letter  n  to  fig- 
nify  Pandects ;  the  Romans  changed  it  into  two  ff's,  thus  joined. 
^;Gl.  (i.  e.)  Gloffa,  the  Glofs. 

H.  (i.  e.)  hie ;  this  Capital  Letter  fignifies  here,  in  the  fame  Law,  Para- 
graph, or  Title. 

H.  fit.  (i.  e.)  Hoc  Vitulo  ;  the  Capital  Letter  H:  joined  with  fit.  fignifies 
ih  this  Title. 

I.  (i.  e.)  Infra,  beneath  or  below. 

J.  Glo.  (i.  e.)  JuncJa  Glojfa,  the  Capital  Letter  J.  joined  to  GlQ.  fignifies 
the  Glofs  jbined  to  the  Text  cited. 

In  Auth.  Coll.  i.  (i.  e.)  in  autbentia  Collatione  i.  in  Juftinian's  Novels,  Sec- 
tion i. 

/;/  F.  (i.  e.)  In  fine,  at  the  End  of  the  Title,  Law,  or  Paragraph. 

In  Pr.  (i.  e.)  In  principio,  in  the  Beginning,  and  before  the  firft  Paragraph 
of  a  Law. 

In  F.  pr.  (1.  e.)  In  fine  principii,  towards  the  End  of  a  Beginning  of  a  Law. 

In  Sum.  (i.  e.)  for  the  Summary. 

L.  (i.  e.)  Lege,  in  fuch  a  Law. 

Li.  or  Lib.  (i.  e.)  Libro,  in  the  firft  or  fecorid  Book. 

Nov.  (i.  e.)  Novella,  in  fuch  a  Novel. 

Par.  (i.  e.)  Paragraph,  in  fuch  a  Paragraph,  Article,  Title  of  the  Law,  or 
the  Inftitutes. 

Pr.  or  Prin,  (i.  e.)  Principium,  the  Beginning  of  a  Title  or  Law. 

n  the  Greek  n  fignifies,  in  the  Pandecls. 

Q  §>/t.  or  §h<es.  (i.  e.)  Quefiione,  in  fuch  a  Queftion. 

Ru.  or  Rub.  (i.  e.)  in  fuch  a  Rubrick  or  Title. 

S.  C.  or  Scil.  (i.  e.)  Scilicet,  that  is  to  fay. 

Sol.  (i.e.)  Solutio,  the  Anfwerto  an  Objection. 

•Skw/.  (i  e.)  Summa,  the  Summary  of  a  Law. 

§.  This  Mark  fignifies  a  Paragraph. 

T.  or  2lffc  (i.  e.)  tfitulus,  a  Title. 

F".  (i.  e.)  Verficulo,  in  fuch  a  Verfe,  Part  of  a  Pafagraph. 

C'7/.  (i.  e.)  Ultimo^  the  laft  Title,  Paragraph,  or  Law. 

a  AN 
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ANALYSIS  of  the  Firft  Part 


Wherein  is  fhewed  what  a 


TESTAMENT  or  LAST  WILL  is. 


And  how  many  Kinds  of  Teftaments  there  be. 


n. 

An  Executor  I 
be  named,  it  is 
more  properly  } 
called  a  Tefta-<(  a 
ment,  §§.  i,  «, 
10.  which  is  ci- 
ther. 


A  Tcftamcnt  being  un- 
derstood in  a  general  Scnfe  J 
doth    not    differ    from    a 
laft  Will,  §.  i.  Wherein  if 


"  Solemn ,  §.  9. 

I  or 

.Unfolemn,    §.  10. 

■  Written  ,        §.  1 1. 

1  or 

Nuncupative,  §.  12. 

Pi.  Military  Teftaments, 

}  I  §•  14. 

•Privileged,     §.  13. (  \  2.    Amongft    the    Te- 

1  or  VWhercof^  ftator's    Children ,     §. 

'Unprivileged, 5. 1  -j.fiome  be  I  16. 

\  \  5.  To  charitable  or  god- 

\Jj  Ufes,  5.  16. 


No  Executor  be  na-~)     jP"i.  Codicil,  5.  3. 
med,    then  it    (till  re-(      \ 

taineth  the  Name  of  ab>  a  A.  Legacy  or  Devife,  §.  6- 
laft   Will,    §.  4.      And(        J 
^doth  comprehend  J     / ;.  Gift  in  Regard,  or  becaufe  of  Death,    5.  7. 


AN 


A  N 


ANALYSIS  of  the  Second  Part 


Wherein  is  declared  who  may  make  a 

TESTA    , 

And  who  may  not. 


t   ■   v 


Every  Perfon 
may  make  a  Te- 
ftament  or  Laft 
Will  ;  certain 
Perfons  excep- 
ted, §.  i.  of 
whom  fome  are 
prohibited  by 
Rcafon. 


Children,  §.  2. 

i.    They    want  )^?d  F°lks'  $■  3* 
Difcretion;    £&****L  $'  *.,„.     , 

^Old  Men  childifli.  §.  y. 
He  that  is  drunk,  §  6. 


2.    They    want<\  Bondflaves  and  Villains,  §.  7. 
Freedom  ;    as   1  Capnvcs  and  Prifoners,  §.  8. 
(_  Women  Covert,  §.  9. 


3.  They  want  fome( 
of  their  principal  < 
Senfcs ;  as  ( 


Dumb  and  Deaf,  §.  id. 
Blind,  §.  n. 


< 


4.  They  have 
committed  fome. 
heinous  Crime ; 


Of  which  Kind  of  Perfons 
the  greater  Part  are  not  utterly 
intertable  ,  but  in  fome  Cafes 
only. 


("Traitors,    §.  ii. 

Felons,  §.  13. 

Hereticks,  §.  14. 

Apoftates,  §.  1  5. 

Manifeft  Ufurcrs,  §.  16". 
<(  Inceftuous  Perfons,  17. 

Sodomites,  §.  18. 

Libellers,  <j.  19. 

Wilful  Killers  of  themlelevs,  §.  20. 

Outlawed  Perfons,  §.  21. 
'^Excommunicate  Perfons,  §.  22. 


5.  Of  certain 
legal  Impedi- 
ments ;  as 


-Prodigal  Perfons,  §.  25. 

vHc  that  fwcareth  not  to  make  a 

Teftament,  §.  24. 
vHe   that  is  at   the  very   Point  of 

Death,  §.  25. 
■Ecclefiaftical  Perfons,  §.  z6. 


In  this  fecond  Part  this  Qiie- 
ftion  alfo  is  briefly  touched, 
viz,' 

Whether  a  King  may  bequeath 
hit  Kingdom  to  whom  he  will, 
§.  2  J. 


a  2. 


A  N 


A  N 


ANALYSIS  of  the  Third  Part: 


Defcribing  what 


T 


I    N   G    S. 


And  how  much  may  be  difpofed  by  Will. 


rp     i.  Lands,    TeneO 
mentsandHeredita-l 


Whereof  fome 
ments;  they  are  not ^>are   appointed-^ 
devifable  but  in  cer-C  by 
tain  Cafes,  §.  2.       _^ 


Pi.  Cuftom,  viz** 
1  when  the  Lands^ 
I  are  hold  en  in 


z.  Statutes,  viz- 1 
when  the  Lands 
Lare  holden  in 


'    What   Things 
may  be  difpofea  . 
by  Will  ;  if  we"} 
regard 


Gavel-kind,    §.  i. 

Burgagc-tenure,  §.  t, 
i.  Socage- tenure,   §.  5. 

2.  Knights-fervice,  §.  3. 


tain  Cafcs,  §  5.  As 
when  thole  Things 
bequeathed  are  fuch 


.   1 

cient  J 


Ci.  The  Teftator  hath  jointly  with  another, 

12.  The  Teftator  hath  as  Adminiftrator, 
3.  The  Goods  of  the  Realm,  viz.  of  the  ancient 
Crown  and  Jewels, 
ble,  except  in  cer- J  C  College,  I  . 

rOr_.   *    -     a.s  JHofpital,  C  »• 

4.  Belong  to  Miy<C;t£ 

C  Church, 

5.  Defcend  to  the  Heir,  and  not  to  the  Executor, 
Vd.  Belong  not  to  the  Teftator,  but  to  another,       J 

3.  Committing  of  the  f~i.  Who  may  appoint  a  Tutor,  §.  9. 
Tuition  of  Children,  I  2.  To  whom  a  Tutor  may  be  appointed,  §.  10. 
efpecially  within  the  J  3.  Who  may  be  appointed  Tutor,  §.  11. 
Province    of    York, J  4.  In  what  Manner  a  Tutor  may  be  appointed,  §.  la. 
Concerning    which  .  f  Office        p 

Thing  divers  Que-  ]  5.  What  is  the\  Vof  a  Tutor,  §.  13. 

ftions  are  examined:  |  (.Authority  3 

ctl;z.  Ltf.  By  what  Means  the  Tutorfhip  is  ended,  §.  14. 

fi.  Lands,  Tenements  and  ~7    C  1.  Socage-tenure  ;  all  <-.      ,     .- 

Hereditaments    holden  Vinj  %.  Knights-fervice;  2  Parts  of  3)  s   ^eviiabic, 


How      much  I  a<  gooc]s;  Ti.  Exceed   his  Goods  and  Chattels,  the  Teftator  cannot  bequeath 


may  be  difpofed  .?  rh„n 
by  Will ;  if  we^ 


.   refpeft 


cafe      the 

Debts  due 

by  the  Te- 

[_ftator  do  j 


any  Thing  in  Prejudice  of  his  Creditors,   §.  16. 

~j>  No  Cuftom,    all  is  devifable,  §.  16". 


2.  Not  exceed" 
his  Goods  and 
Chattels,  but 
thatfbmewhat 


ofthefe :  a.  Any  Cuftom,. 

clear  (  as  there  i: 
doth  remain  j>Goods,<(  within  the  Pro 
clear  .       the     ifthcre    vinee     of    York, 

be 


Debts  and  Fu 
nerals  deduc 
Ued  ; 


and  in  divers 
other  Places,)  if/ 
_the  Teftator  have 


.i.WifeandChil-. 

dren,  the  3.  Part 
j2."Wife  alone,  or( 

Children  alone, . 
)the  one  Half 

3.  Neither  Wife 

norChildren,aIl' 


A  N 


A  N 


ANALYSIS  of  the  Fourth  Part: 

Decyphcring  the 

FORMS  of  TESTAMENTS. 


ri.  Gene- 
ral to  all 
Tefta- 
ments,  §. 
I.  And  of 
thcfc 
lbmc  do 
appertain 
to    the 


Of    the 

Forms  of 
Teftaments ; 
lo.i'ie    be 


f  I.  Eflence 
thereof ;  as 
the  Naming 
of  an  Exe- 
cutor, §.  a. 
who  may  be 
appointed 


Simply,  J.  4. 

or 
Conditionally,  (j.  5. 


To  a  certain  Time, ' 
I  or        (§.  17.  J 

FromacertainTime, . 


<i- 


Concern- 
ing every 
which  Kind 
or  Form  of 
making  an 
Executor  di- 
vers Things 
are  confider- 


1 .  What  it  is,  and  what 
Words  do  make  the  Di/pcfi- 
tion  to  be  conditional. 

2.  How  many  Kinds  of 
Conditions  there  be. 

3.  What  is  the  Effect  of 
a  Condition,  <j.  6. 

4.  Whether  every  pofftble 
Condition  ought  to  be  obfer- 
zed  precifely,     §.  7. 

5.  Whether  the  Con  diti.  n 


< 


Univerfally,  -y 

[  or         (§.  18.  i<(  cd  ;     efpeci-<(  be  accounted  fir  accomplifh- 

.  Particularly,  3 


In  the  firft  Degree, 
I  or         (§.  19.  1 

In  the  2,  3,  Sec. 


Alone, 
c 
With  others, 


ally  concern- 
ing the  con- 
ditional Af- 
llgnation  of 
an  Executor, 
thele  Things 
i  are  exami- 
ned, viz- 


(§•  20. ' 


2.   Appearance  there- 
of, that  is  to  lay,  duel 
Proof;    which    is 
be  made 


2.     Particular     or  J 
peculiar      to       lome'of 
Kind  of  Teftaments,?     t 
viz>  \ 


'  Witncfles, 


.Writing, 


j~  C  Solemn  Tcftament, 

1 3 

j  C  Unfblemn  Tcftament, 

< 

j  C  Written  Tcftament, 

^  ^  Unwritten    Tcftament, 


§•  23 
§■  "4- 

§.  z6. 


ed,  when  it  doth  not  fland 
by  the  Executor  or  Legata- 
ry wherefore  the  fame  is 
not  accomplijbed,  §.  S. 

6.  Whether  he  that  is  Ex- 
ecutor, or  to  -whom  any  Le- 
gacy is  bequeathed  conditi- 
onally, may  in  the  mean 
Time,  whiles  the  Condition 
dependeth,  be  admitted  to 
the  Exe.utorfhip,  or  obtain 
the  Legacy  by  entring  into 
Bonds  to  perform  the  Con- 
dition, or  elfe  to  make  Re- 
Jlitution,  §.  9. 

7.  Whether  it  be  fufficient 
that  the  Condition  was  once 
accompl  fled,  though  the 
fame  do  not  continue,  §.  10. 

S.  How  far  thofe  Condi- 
tions, whereby  the  Liberty 
of  making  Teftaments  it 
hindred,  be  lawful  or  un- 
lawful, § .  II- 

9.  How  far  thofe  Condi- 
tions are  lawful  or  unlaw- 
ful, whereby  the  Liberty  of 
Marriage  is  hindred,  5.12. 

1  o. How  far  thofe  Condi- 
tions are  lawful,  which  do 
prohibit  Alienation,  §.13. 

1 1 .  Within  what  Time 
the  Condition  may  or  ouoht 
to  be  performed,  no  certain 
Time  being  limited  by  the 
Will,  §.  14. 

12.0/  the  Underjlanding 
of  this  Condition ,  If  lie  die 
without  Ifl'ue,  §.  1  <;. 

13.  What  Order  is  to  he 
taken  con  erning  the  Ad- 
minijlration  of  the  Goods 
of  the  Deceafed,  whiles  the 
Condition  of  the  Ere  utcr- 
fhip  dependeth  unac.  orx- 
<^piijkid,.§.  16. 

AN 


A  N 


ANALYSIS  of  the  Fifth  Part 

Shewing  who  may  be 

EXECUTOR, 

And  is  capable  of  a 

LEG     A     C     Y. 


f    Whofbever    cannot! 
make  a  Teftament  by 
Reafon  of  fome  Crime 
by    him    committed, 


A  Baftard,  §.  7. 


Every  Perfon  may 
be  Executor,  and  ca- 


Of  which  Perfons 


pable  of  a  Legacy  ;<      An   unlawful    Col-    fome  arc  not  utteriy 
leae,  §.  9.  [incapable,     but    in 

I  fome  Cafes  only. 


certain   Perfons   ex 
cepted,  §.  1.  viz. 


An   uncertain  Per- 
fon, §.  12. 


A    Recu  fant    con- 
LviS,  §.  13. 


AN 


A  N 

ANALYSIS  of  the  Sixth  Part;  viz. 

O  F     T  H  E 

OFFICE 

O  F    A  N 

EXECUTOR. 


The  Office 
of  an  Executor 
tellamentary  is, 
firft  to  delibe- 
rate and  refoive 
either  to  ac- 
cept or  to  re- 
fute the  Exe- 
cutorfhip.         "^ 

i.  Wherein 
for  his  better 
tnftruftion,  a- 
mongft  other 
Things, {utin  §• 
14.)  he  is  to 
confider  theE- 
ftate  of 


1.  The  Te-~\ 
ftator ;  and 
therein    e- 
fpecially 
what  Goods 
and    Chat- 
tels did  be- 
long    unto 
him,      and 
what  Debts 
he  did  owe, 
and  whe- 
ther  he 
were    Exe- 
cutor    and 
Admini- 
strator    to 
another,   §. 


PI.  Under- 
take the 
Executor- 
fliip ,  then 
it  doth  be- 
long to  his 
Office  to 


2.      Which 

Things  con- 

...    r  ,c    Vfidered,     if 
2-Himfelf;  ' hc    rcfolve 

ntm?  y'r        » 
whether  tor  | 

hisSkill.Di- 
ligencc  and 
Fidelity,  he  ! 
be  able  and  I 
fit  to  under- 
take the  Of- 
fice, §.  3. 


3.      Oihers 
with  whom 


i.  Caufe  an  In- 
ventory to  be 
made ;  wherein 


Pi.  Whether  It  be  of  Necejpty  that 
an  Inventory  be  made,  §.  6. 
What  Things  are  to  be  put  into 
the  Inventory,  §.  7. 
3.  W/tbin  what  Time  the  Inven- 


he      is     to 

deal,  chief- 
ly of  his  Co 
Executor.if 
.any  be. 


thefe  Things  are"^,      tory  is  to  be  made,  §.  8. 
needful    to     be     4-  What  Form  is  to  be  ob/erved  in 
known  ;  viz-  making  of  the  Inventory,  §.  9. 

5.  What  are  the  Benefits  and  Ef- 
fects of  an  Inventory,  §.  10. 

t.    -         ,■  ■  Tt  Before  whom  the  Teflament  is 
Procure  the  1      .iJ.,Jf:,^J 
„„•„         ,  to  be  proved,  9.  1 1. 

Will  to  be  pro-  r,       l       V. 

',        ,        ,        r    •    I  2.  By  whom,  6.  I  2. 

ved;  wherein  K!  _    Jr,       K  *  9 
I  ,    ,  ,      ,        <   Z-   When,  9.  13. 

behoveth  the    *S  \  ln  JJt  F£      §.  ,4. 
J  Executor    to      ,       maf  Fm  |ft  ^  /  ^  &. 
<  know.  \  '  ,  ,c  ,    ,. 

■  1 .  How  far  the  Executor  is  bound 
to  pay  Debts  and  Legacies,  §.  1 6*. 

>2.  Which  Debts  are  fir]}  to  be  dis- 
charged,  in    cafe  there   be  not 
Sufficient  to  pay  all,  §.  \6. 
3 .  How  much  is  due  for  Mortuaries. 


3.  Pay  Debts,  ( 
Legacies ,  and 
Mortuaries. 
And  here  he  is 
to  learn, 


--I.  How  needfulit  is,  §.  I  7.  (§.  1 S. 
4    Make  an  Ac-  (2.  To  whom  it  ought  to  be  made, 
count.  And  here  \.  When,  §.  19 
he  is  to  be  ad-%4.  In  what  Manner,   §.  20. 
ver died,  A.  What   is  the  End  and  EffeS 

^-     thereof,    §.  21. 

THemuftnotdo  any  Aft  which  is  proper 

toan  Executor;  as  to  receive  the  Tclta- 

tor's  Debts,  or  ro  give  Acquittances  for 

the  fame,  &c.  But  other  Afts  of  Ghari- 

beware  that  he  >^;z.<^  ty  or  Humanity  ;  as  to  difpofe  of  the 

do     not    admi-  Tcftator's  Goods  about  the  Funerals,  to 

nifler  asExccu-  feed  his  Cattle  lelt  they  perifh,  to  keep 

Ltor  ;  his  Goods  left  they   be  ftolen  ;  theie 

^Things  amy  be  done  without  Danger. 


2.     Refule    the 
Executorfhip, 
then     he    mull 


AN 


A  N 


A  N  A  L Y S IS  of  the  Laft  Part 


Shewing  by  what  Means 


TESTAMENTS  or  LAST  WILLS 


Become  void. 


Sometimes 
the  Tcfta-<( 

merit 


'     i.  Even 
from    the 
Beginning^ 
is  cither 
void    or 
voidable, 
wholly   or 
in  Part,  by 
reafon 


(~i.  The  Tcftator  is  fuch  aPerfon  as  cannot  make  a  Tcftamcnt,  -j 

2.  The  Things  bequeathed  are  not  dcvifablc,  / 

5.  The  Form  of  the  Difpofition  is  unlawful,  "•*$■  *• 

4.  The  Executor  or  Legatary  is  incapable  of  the  Executorflup,   or  3 
Legacy, 

5.  Of  Fear,  §.  2. 

6.  Of  Fraud,  §.  3, 

7.  Of  Immoderate  Flattery,  §.  4. 

f/Pcrfon 
I  Name 

3.  Of  Error  ;   in  which  Cafe  we  are  to  \  ^-a  '  * 

diftinguifh   whether    the   Error    do<( 
refpeft  the 


of  the  Executor,  or 
.Legatary,  §.  5. 


Name 


^of   the     Thing 
"queathed,  §.  j. 


bc- 


.  Of  Uncertainty  ;  wherein  it  is  ma-( 
terial  whether  this  Uncertainty  have< 
Relation  to  the  ( 


10.  Of  Imperfc£Hon  ;  which  is  cither  in  refpeft  of 


Subftancc 

Quantify 

Quality  J 
iT  Executor,  or  Legatary,  §.  7,  8. 
1.  The  Thing  bequeathed,   §.  io. 
3.  Date  of  the  Teftamcnt,    §.  n. 
~)  1.  Solemnity. ~> 


1.  The  Tcftator  hath  no  Meaning  to  make 
laft  Will ;   as  when  he  fpeaketh 


his 


>2.  Will.  ' 

(unadvifedly, ' 
•  jeftingly, 
(boaftingly,     , 


§.     12. 


§•    i3' 


r     1.     The 
whole   Te- 
ftamcnt ;  asj  3 
by 


2.  Being 
good   at 


2.  Parti 
cular  Le- 
gacies on 
ly  ;    which  J 


the  Begin-<(  Thing  doth 


ning,  is  af- 
terwards 
made 
void,   ei- 
ther in  rc- 
fpeft  of 


appen  by 
divers 
Means ; 
whereof 
fome   have 
^Relation  to 


A  later  Teftamcnt,  §.  14. 
Revoking  7 

£the  Teftament  made,  §.  15,  16. 
Cancelling  5 

Alteration  of  the  State  of  the  Teftator,  §.  1 7. 
5.  Forbidding  or  hindering  the  Teftator  to  make  another 
Tcftamcnt,  §.  18. 
L6\  Rcfufal  of  the  Executor/hip,   <j.  19. 
C  r  1.  Ademption  pof    Lega- 

The  Fa&  of  the  Tcftator ;  as  by  ^  >  cies,  (j.  20; 

£  2.  Translation  3§.  21. 

1.  Become  Enemy  to  the  Teftator, 

2.  Accufe  the  Tcftamcnt  of  Falfity, 

3.  Refufc  to  perform  the  Charge  im-t 
pofed  in  refpeft  of  the  Legacy,       ^>§.  12. 

Lcga-^4.   Apprehend  the  Legacy  of  his  own\ 
Authority, 
5.  Die  before  the  Legacy  be  due,  §.23.' 


2.   The 
of    the 

gatary 
if  the 
tary 


;.  Other  Occa-' 
110ns  ;  cipcci-  , 
ally  if 


the  Thing  bequeathed  be  ^eftroyed,   <j.  24. 


A  BRIEF 


A    BRIEF 

TREATISE 

O  F 

Teftaments  and  Laft  Wills,   &c. 

The  Flrji  Part. 

§.  I.  Whether  a  Teftament  arid  Laft  Will  be  both  one 
Thing,  and  of  the  manifold  Acceptance  of  the  Word 
Teftament. 

i.  No  Ufe  of  folemn  Teftaments  here  in  England. 

2.  A  Teftament  and  Laft  Will  have  divers  ^Definitions. 

3.  1'eftament  taken  generally  and  f feci  ally. 

4.  The  general  Signification  of  this  Word  Teftament. 

5.  Teftament,  taken  generally,  doth  not  differ  from  a  Laft  Will: 

6.  Lafi  Will  is  a  general  Word±  comprehending  all  Kinds,  both 
of  Laft  Wills  aiid  Teftaments. 

7.  J  Teftament,  according  to  the  Definition  thereof,  is  one  Kind 
of  Lafi  Wills,  viz.  wherein  a?i  Executor  is  named. 

IT  may  feem  that  a  Teftament  and  a  Laft  Will  are  both  one 
Thing,  and  that  there  is  no  Difference  betwixt  the  one  and 
the  other,  at  lead  here  in  England;  becaufe  we  (1)  have  n?'J*5*?ft^*S 
neceflary  Ufe  a  of  thofe  folemn  Teftaments,  in  the  Making  j*c,  ftatutum.v«. 
whereof  the  Prefence  of  Seven  Witnefles,  together  with  the  Obfer-  pr&batis.    Tit. ,  de 
vation  of  many  more  Ceremonies,  is  neceffarily  requisite  by  the  Ci-  ^f/ conrtitrclm" 

Vil  Law  b.  Bra&  de  legibus  & 

confuetud.  Anglise, 
lib.  2.  c.  25.  verb,  fieri  autcm.  Haddon  I.  de  reforma.  Legiirri  Ecclefiaft.  AnglV  Tit.  dc  tefta.  c.  2.  Peckius  in 
c.  privilegium.  de  reg.  jur.  6.  >>  L.  Hac  confultiflima.  C.  de  Tefta.  §.  fed  cum  paulatim.  Inftit.  de  Teft.  or- 
diri.  &  infr.  ead.  part.  §.  9. 

On  the  contrary,  it  feemeth  that  they  are  not  both  one,  becaufe 
they  have  divers  Names,  which  doth  import  Diverfity  of  Things  c  ; c  L-  fi-|dcm.  C.  de 
and  becaufe  (2)  they  have  different  Definitions,  for  it  is  received  for 
an  infallible  Axiom',  that  the  Definitions  being  different,  the  Things 
defined  are  diverfe  d.     As  for  the  former  Reafon,  it  may  be  thus  an-  *Everar.& Olden, 
fwered :    That  tho'  our  Teftaments  be  unfolemn ;  yet  it  doth  not loco  a  defihirione. 
follow  that  therefore  we  have  no  Teftaments,   or  that  our  Tefta- 
ments are  therefore  meer  Laft  Wills.    For  an  e  unfolemn  Teftament c  ('•  e.)«&M  Hhatk 
is  a  Teftament,  and  that  properly  or  in  ftrift  Interpretation,  as  here- ^f^^J^g 

B  after  taw. 


What  a  Teftament  cr  Laft  Will  is.  Part  I. 


after  mall  be  confirmed,  when  we  fhall  fpeak  of  unfolemn  Tefta- 
f  *"*• ?adcm  Parr  ments  f.  And  fo  the  Conclufion  fcemeth  rather  necefiary  than  pro- 
bable, that  a  Teftament  and  a  Laft  Will  are  not  both  one,  but  dif- 
ferent. Notwithstanding,  this  Conclufion  is  not  fimply  or  perpetual- 
ly true,  for  in  fomc  Refpects  they  are  both  one,  though  in  other 
Refpects  they  differ. 

Underftand  therefore,  that  (3)  a  Teftament  may  be  taken  Two 
fao-ofana' Ecciefi6  Ways »  larScIy  and  ftriclly  S.  It  is  faid  (4)  to  be  taken  largely  or 
aft.  col.  pen.  Giof."  generally,  when  the  Signification  of  the  bare  Name  or  Word  Tefta- 
in  l.i.  ff.  de  Teft.  ment  (which  in  Latin  is  7 'eft 'amentum}  is  had  in  Confideration  h.  This 
1.  ffdeTeft^  Word  Teft amentum  is  as  much  as  Teft  at  io  mentis  i,  that  is  to  fay,  a 
1  Lib.2.  inftit.Tit.de  Teftifying  or  Witneffmg  of  the  Mind.  So  writeth  the  worthy  Empc- 
Tcfta^ord.in  princ.  ror  k  Jiiftinian^  after  Sulpitim  l.  Which  Definition  others  (without 
hied aMtbe Roman  Caufe)  do  fliarply  reprehend  m,  as  though  J.uftinian  or  Sulpitim  had 
Laws  into  one  Body,  contended  to  deliver  the  very  Etymology  of  the  Word  Teftament, 
by  the  Help  of  Ten  of     d      t     certain  Allufion  rather  of  the  Voice  only  n.     When  this  ( 5 ) 

the  molt  able  Men  of  .  rri    n  .  ...  .     ^  ^  n 

the  Empire,  and  theft  Word  1  eftament  is  uttered  in  this  general  Senie,  it  diftereth  not  from 
were  comfiVd from  the  a  Laft  Will  ° ;  and  any  Laft  Will,  be  it  a  Codicil,  or  other  Kind,  may 
do<\t™andHermo-bc  fo  termed  a  Teftament,  that  is  to  fay,  a  Teftifying  or  declaring 
gcnianCodex's,<r»rfof  the  Mind  P.  And  hence  it  is,  that  not  only  in  our  Speech,  but 
jtSfn^uf;  w/fe in  our  Writings  alfo,  we  ufe  the  Terms  of  Teftament  and  Laft 
Laws  of  the  Judges  Will  indifferently,  or  one  for  another. 

and    Magistrates, 

which  were  difperfed  in  zooo  Volumes,  he,  anno  553,  reduced  to  50,  and  called  them  the  Digcfts  or  PandeSs:  He 
compofed  Four  Books  of  Inftitutes,  being  an  Abridgment  of  the  Texts  of  all  the  Laws ;  and  the  new  Laws  which  be  made 
bim/elf,  he  compiled  in  one  Volume,  and  called  The  Novels.  '  Covar.  in  Rub.  de  Teft.  ord.  ex.  j.  par.  n.  1. 
m  Ncmpc  Aul.  Gel.  6c  Lau.  Valla,  acerrimus  Latinas  linguse  aflcrtor,  qui  hanc  dedu&ioncm  libero  ore  deri- 
dent;  ille  1.6.  c.  12.  hie  lib.eleg.  6.  cap.  3.  Quod  (ut  aiunt)  non  magis  dicatur  teftamentum,  a  mente,quam. 
calccamentum,  quam  falfamcntum,  quam  ornamentum,  &c.  n  Ita  enim  conantur  hanc  notam  excufare 

Alciatus  in  L.  Taberns.  ff.  de  verb.  fig.  Covar.  in  Rub.  de  teft.  ex.  j.  part.  n.  i.  Inter  Etymologiam  vcro  6c 
allufionem  hoc  intcreft,  quod  ilia  in  verbi  veritate  radicata  rem  ipfam  potius  quam.  vocem  interpretatur ; 
ifta  nuda  quadam  vocabnli  fimilitudine  contenta,  vocem  magis  quam  rem  refert.  Olden.  &  Everard.  loco  ab 
Etymolog.  °  Bar.  in  L.  j.  C.  de  fa.  fan.  eccl.  col.  pen.  Bal.  in  L.  omne  verbum.  C.  Com.  de  leg.  &  Lindw. 
in.  c.  ftatutum.  verb.  ult.  vol.  de  left.  1.  3.  Provincial,  conftit.  Cant.  f  Glof.  in  I.  s.  de  conftit.  Pecu.C.  Bar. 
Bal.  &  Lindw.  ubi  fupr. 

It  is  taken  ftri&ly,  when  it  is  accepted  according  to  that  Definition 
4  L.  j.ff.  deTeftam.  invented  by  Vlpia?im  13  hereafter  enfuing  r :  And  being  taken  in  that 
*  §.  Prox.  Senfe,  it  diftereth  from  a  Laft  Will f,  yet  not  as  oppofite  thereunto, 

d  L^'iildeTeftam.  but  as  tlie  facial  differeth  from  the  general  c ;  for  every  Teftament 
.*  DD.  ubi  fupr.  '  is  a  Laft  Will,  but  every  Laft  Will  is  not  a  Teftament.  To  fpeak 
™  Man.  tit.  de  con-  more  plainly,  thus  they  differ.  A  (6)  Laft  Will  is  a  general  Word, 
tit.  5"  tiibF  tradit  ari(l  agreeth  to  every  feveral  Kind  of  Laft  Will  or  Teftament  u :  But 
quinquefpeciesuit.  a  Teftament  (7)  properly  understood,  is  one  Kind  of  Laft  Will,  even 
vol.  quarum  1  eft  t^at  wherein  Executor  is  named.    For  by  the  naming  of  an  Execu- 

Tettamentum.    aft-  .      ,._.        ,    ~  ,  n  _,  ■'  ° 

mo  de  Prxt.  de  in-  tor  it  diftereth  from  the  reft  x. 

terp.  ult.  vol.  1.  2. 

dub.  j.  fol.  o.  &  Phil.Franc.  in  Rub.  de  teft.  lib.  6.  qui  locis  prsedi&is  alias  infuper  fpecies  reforunt.        *  Infr, 

§.  n.  10. 

'Tis  now  become  a  common  Conveyance  of  Eftates,  the  Original 
whereof  was  foon  after  Property  was  fettled  per  jus  naturale,  but 
the  Solemnities  were  introduced  per  jus  Civile  j  fo  that  Wills  as  to 
their  Subftance  are  de  jure  Gentium ;  but  as  to  their  Forms  and 
Solemnities,  they  are  de  jure  Civili. 

<j.  II.  The 
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§.  II.  The  Definition  of  a  Teftament. 

i.  What  a  Teftament  is. 

2.  The  Definition  of  a  Teftament  unworthily  reprehended. 

A  Teftament  (i )  is  defined  after  this  Manner:  Heft  amentum  eft  vo- 
luntatis noftr<e  juft  a  feutentia,  de  eo  quod  quis  poft  mortem 
fn am  fieri  voluit  ?.    A  Teftament  is  a  juft  Sentence  of  our  Will,  y  L.  j.  deTefi.  £. 
touching  that  we  would  have  done  after  our  Death. 

Some  (2)  there  be,  who  do  cenfure  this  excellent  Definition  to  be 
defective  z,   though  unworthily  a;   (but  nothing  can  content  a  cu-  *Accurf.&  Paul.de 
riousHead:)  whofe  Error  is  detected,  and  the  Definition  fuftained,  f^?-  ind,-1'j,c  • 

1       _-,       '  r  ■         c  11        •         k  Ciuam  viz.  denni- 

in  the  Expoiltion  tollowing  b.  tionem.utpoteper- 

fe£tiffimam,nemini 
licere  in  controverfiam  revocarc,  refert  Michael  Graff.  Thefaur.  com.  op.  §.  Teftam.  q.  j.      |>  In  §.  prQx.n.19. 

'Tis  by  others  defined  to  be  an  Appointment  of  an  Executor  or 
teftamentary  Heir,  made  according  to  the  Formalities  prescribed  by 
Law  j  and  here  'tis  to  be  obferved,  that  the  Heir  in  Blood  may  be 
a  Teftamentary  Heir,  if  he  is  inftituted  by  the  Will  of  the  Teftator, 
and  accepts  the  Succeffion,  for  his  Will  is  in  the  Place  of  a  Law, 
both  as  to  the  Teftamentary  Heir  and  Executor,  and  Legatees, 
wherein  his  Intention  is  chiefly  to  be  regarded. 

§.  III.  A  brief  Expoiltion  of  the  former  Definition. 

1.  T)efinitions  dangerous  i7i  Law. 

2.  The  Caufe  of  this  Danger. 

3 .  It  is  rare  if  the  definition  he  fo  juft  that  it  caimot  he  over2, 

thrown. 
'4.  A  juji  or  perfect  'Definition  profitable  to  many  'Purpofes. 

5.  The  Qccajion  of  this  Expofition. 

6.  Juft,  hath  divers  Significations. 

7.  Juft,  oppofed  to  that  which  is  wicked. 

S.  The  Teftator  may  not  command  any  Thing  againft  Juftice  or 

Equity^  &c. 
$.  Juft,  taken  for  full  or  perfect. 

10.  The  Teftament  muft  not  be  unperfefi. 

11.  ImperfeUion  teftamentary  twofold. 

T2.  Teftament  unperfefl  in  refpeU  of  Soleimiity. 

13.  What  Solemnities  he  requisite  in  making  of  Teftamentsl 

14.  Teftament  unperfeU  in  refpetl  of  Will. 

1 5.  Whether  the  Teftament  being  unperfeU  in  refpeU  of  Will  be  void. 

16.  J  farther  Meaning,  by  the  Word]v&  being  taken  for  perfect . 

17.  Every  p  erf  eel  Will  is  not  a  perfect  Teftament. 

18.  Their  Error  detected  who  reprehend  this  T)efinition. 

19.  What  maketh  a  Teftament  to  differ  from  other  Kinds  of  Lafi 
Wills. 

20.  Of  the  manifold  Significations  of  this  Word  Sentence. 

2 1 .  Teftament  s  ought  to  be  made  with  Deliberation. 

22.  Such  as  have  not  the  life  of  Reafou  cannot  make  a  Tefiament, 

23.  Unadvifed  Speeches  make  not  a  Teftamejit. 

24.  How  it  may  be  proved  that  the  Teftator  had  animum  teftandi. 

B  2  25.  Boafting 
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25.  'Boafting  Words  do  not  difpofe. 

26.  Two  Kinds  of  judicial  Sentences,  Interlocutory^  J  Diffinitive. 

27.  Contrary  Effects  of  thefe  Two  Sentences. 

28.  Tefiament s  compared  fometimes  to  an  interlocutory  Sentence  ■, 
fometimes  to  a  cDifliniti<ve. 

29.  "The  Will  of  the  Teftator,  the  Governor  of  the  Tefiament. 

30.  Tke  Meaning  of  the  Teftator  is  to  be  fought  diligently,  and 
kept  faithfully. 

3 1.  Meaning  to  be  preferred  before  Words. 

3  2.  Fear  and  Fraud  make  void  the  Tefiament. 

33.  The  Teftator  muft  be  fui  juris. 

34.  The  Tefiament  not  to  be  referred  to  another  Mans  Will' 

35.  How  a  Tefiament  doth  differ  from  other  Sentences. 

36.  'the  Tefiament  is  of  no  Force  until  the  Teftator  be  dead. 

d^re°minffdi!bi"Ac0  "T\Efinitions  (0  are  feid  to  be  dangerous  in  Law  c:  The  Caufe 

eur.cumnfuisVqua-  J '  ( 2)  may  be  attributed  to  the  Multitude  of  different  Cafes  d, 

cibus,  definitionem  the  Penury  of  apt  Words  e,  the  Weaknefs  of  our  Understanding  f, 
pmuvT Sdprob^  and  the  Contrariety  of  Opinions  8.  For  amongft  fuch  Variety  of 
bilior  mihi  videtur  Things,  either  we  cannot  difcern  the  true  EfTencc  thereof  l\  or  we 
Cagnoli  &  aliorum  ^0  not  aptly  deliver  what  we  conceive  i ;  or  elfe  thefe  Perils  being 
fftaToquitur  dede-  Paft,  at  lcaft  m  our  own  Opinions,  yet  are  we  ftill  fubject  to  the  ri- 
finitione  proprie  &  gorous  Examination  of  all  Sorts  of  Men,  and  muft  abide  the  Verdict 
diaicffice  fumpta.  and  Sentence  of  the  deepeft  Judgments  k.     And  (3)  it  is  rare  »    if 

°  L-  neque.  jl.  non  in  r  i  #*    '  /•  t^    n 

poffunt.  fF.dcLegi-  one  Man  at  leaft,  among  10  many,  do  not  efpy  lome  Dere<ft  orEx- 
bus-  cefs  in  the  Definition,  whereby  the  fame  may  be  fubverted  m.  Which 

f  L.42.  cFdTverT  ]u.  Thing,  if  it  come  to  pafs,  then  the  Definition  being  overthrown,  all 
Macagnan.decom- the  Arguments  drawn  from  thence,  and  whatfoever  elfe  dependeth 
muni  oPin.in  prin-  thereupon,  is  in  Peril  to  be  overturned  ".  No  Marvel  then  if  Defi- 
s  c.quiadiverfita-  nitions  be  reported  to  be  dangerous. 

tern,   in    prin.    de 

concef.  praeben.  extr.  h  Id  quod  nemo  non  fatetur  cfle  difficillimum.  Dec.  Cagnol.  &  alii  in  d.  L.  omnis 
dirfinitio.  '  Quum  plura  fint  ncgotia  quam  vocabula.  1.  4.  de  prafcrip.  vcr.  F.  *  L.  1.  §.  j.  ff.  de  dolo. 
DD.  in  Rub.  Sol.  matr.  ft".  Sane  ut  mirum  fit  videre,  &  ibi,  &  paflim  alibi,  quomodo  pugnant  inter  fe  homi- 
nes doftiffimi  in  definiendis  rebus.  '  Quod  autem  fie  fcribitur,  (Parum  eft,  &c.)  in  d.  1.  omnis  dirfinitio, 
fie  legitur  a  Budeo,  (Rarum  eft  :)  qux  leclio  facilius  fuaderi  poteft,  quum  alias  mancat  fermo  fubobfeurus. 
">  Mantic.  de  conjeft.  ult.  vol.  lib- I.  tit.  4.  in  fin.  "  Quod  fi  definitionem  pro  rcgula  intelligendam  fentias 
cum  Accurfio,  unde  quxfo  ilia  magna  periclitatio  fubverfionis?  Efto  enim  tot  quafi  milites  occidi  quot  patia- 
tur  except,  regula.  At  horum  dux  interim  (nempc  ipfa.  regula)  non  ideo  profternitur,  immo  firmat  exceptio 
regulam  in  nonexceptis:  ita  ut  probe  contra  feipfum  hac  fimilitudine  fretus  difputat  Accurfius,  dum  admo- 
neat  ut  quifque  ftet  firmus  regulas,  velut  Bononicnfi  Carotio,  licet  aliqui  capiantur  de  ejus  cuftodibus  :  Ut  fie- 
licet  aliqui  cafus  a  regula  fubtrahantur,  refpondcatur  (inquit)  hoc  efle  fpeciale,  &  fie  regula  erjt  firma  in 
non  exceptis.  Hxc  illc  in  glofT.  in  d.  1.  omnis  dirfinitio.  Quod  nihil  aliud  eft  quam  fi  dixiflet,  regula  lidi 
quidem  poteft,  fubverti  non  poteft.  Quare  cum  definitio  de  qua  hie  agitur  adeo  fit  fubjefta  periculo,  ut  om- 
nino  fubverti  poflit,  ccrtc  non  magis  crit  regula,  quam  illud  nefcio  quod  Carotium  Bononienfe  eft  definitio. 

But  if,  contrary  to  the  common  Courfe,  the  Definition  be  fo  juft, 
guS™om?lSa  c£ that  [t  cannot  be  JuftlY  reproved  °,  (4)  then  'tis  profitable,  and  fo  ne- 
fus  convcrtatur  ceffary,  that  from  thence,  as  from  the  Root  and  Fountain,  every 
Cuod  ^"ne'eefl?-  Difcourfe  ought  to  take  his  Beginning  P  ;  the  rather,  for  that  there- 
rium  effc adconfti-  by  (amongft  many  other  Benefits  ifluing  from  the  Definition  1 ),  the 
tuendamiegitimam  whole  Nature  or  Subftance  of  the  Thing  defined  (which  otherwife, 
tlfdtt'acTerCag-  for  the  Abundance  of  the  Matter  thereto  belonging,  may  feem  infi- 
noius,  contra  com-  nite)  is  plainly  declared,  and  that  in  few  Words r. 

munem,  immo  ne- 

gans  contrariam  cfle  communem.  in  d.  L.  omnis  dirfinitio.  S  Cic.  lib.  i.  offic.  quod  tamen  Cagnolus  inrelli- 
git  de  definitione  Nominis,  non  Rei.  Cujus  fi  vera  fit  opinio,  &  nos  id  ipfum  obfervavimus,  dum  quid  5c 
quotuplex  fit  hxc  vox  Teftamentum  fuperius  tradidimus.  i  Ut  argumentationes,  qus  fjepiiTime  a  defini- 
tione deducuntur,  quarum  quanta  fit  vis  &  utilitas,  copiofe  &  elegantcr  Olden.  Topic,  legal,  loco  a  defini- 
tione.       r  GlofT  &  DD.  maxime  Cagnol.  in  d.  L,  omnis  diffinitio.  Everard.  loco  a  definitione. 

I  Now 
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Now  therefore  (5)  left  this  Definition  of  a  Teftament,  not  being 
rightly  undcrftood,  might  feem  either  more  dangerous  or  lefs  com- 
modious than  it  deferveth ;  I  thought  it  expedient  to  add  this  Expo- 
fition  following. 

Firft,  Whereas  a  Teftament  is  defined  to  be  a  Juft  Sentence  r,  we  ^S^^ap? 
are  to  confider  that  this  (6)  Word  Juft  hath  divers  Significations  in  peilat,  1.  9.  parer- 
thc  Law.  Sometimes  (7)  it  is  oppofed  to  that  which  is  wicked,  or  8on>  c-  2-  P?ri£~ 
repugnant  to  Jufticc,  Equity,  and  to  good  Manners  r.  Being  taken  :  d™tefta.°tF.  immo 
(8)  in  this  Senfe,  we  are  to  underftand,  that  the  Teftator  cannot  perfcaiflimam,ncc 
command  any  Thing  that  is  wicked,  or  againft  Juftice,  Piety,  ErJ^JgggJ^g 
quity,  Honefty,  &c.  u  For  Things  unlawful  are  alfo  reputed  im-  Graff,  d.  §.  teft.q.i. 
poflible  :  And  therefore  if  the  Teftator  mould  command  any  fuch  \  summa  Hoftien. 
Thing  in  his  Teftament,  the  fame  is  not  to  be  obferved  x.  As  if  he  j-"'  sichar.^Rub. 
fhould  will  any  Man  to  be  murdered ;  for  this  is  againft  the  Law  of  de  tefta.  c.  n.  2. 
God  y  :  Or  if  he  mould  command  his  Body  to  be  caft  into  the  River;  f  £  Jcmo^cieg. 
for  this  is  againft  Humanity  z  :  Or  if  he  mould  command  his  Goods  i'nft. fF.  Bar.ind.L. 
to  be  burned  ;  for  this  is  againft  Policy  a:  Or  if  he  mould  command  K  dc  !??■  n-  ?■  de 
any  ridiculous  Act,  or  prejudicial  only  to  his  own  Credit  and  Digni-  scd^  '^  fi'g.Uf0u 
ty;  as  if  he  mould  will  his  Burial  or  Funeral  to  be  folemnized  with  888. 
May-games,  or  Morrice-dances;  for  this  were  tofnanifeft  his  Folly,  L^VT^cond^in- 
pr  at  lead  to  make  Queftion  whether  he  were  of  found  Mind  and  ftit.ff.  SummaHo- 
Memory  b.  In  thefe  and  the  like  Cafes  the  Executor,  in  not  per-  ftien.d.  tit.de  tefta. 
forming  the  Commandments  or  Requefts  of  the  Teftator,  is  not  on-  j^ftin  d^L.  jufta!" 
ly  holden  excufed,  but  is  highly  commended  c.  y  Exod.  c.  25. 

*  Quidam  if.  de 
cond.  inftit.  Sichar.  in  Rub.  de  tefta.  n.  2.  C.  »  Expedit  enim  Rcip.  ne  quis  re  fua  male  ntatur.  §.  Sed  & 
major,  inftit.  De  his  qui  fui  vel  al.  jur.  b  D.  L.  quidam  &  L.  condit.  el.  t.  &  2.  ff.  dc  cond.  inft.  Sichard.  in  d. 
Rub.  de  tefta.  C.  Caftren£  in  L.  Non  oportct  C.  de  his  quibus  ut  indig.  c  D.  L.  quidam,  &  ibi  Ang.  Paul, 
de  caftr.&  alii,  &  videas  etiam  Mantic.  de  Conjeft.  ult.  vol.  li.  2.  tit.  5.  n.  9. 

Furthermore  (9)  this  Word  Juft  is  fometimes  taken  for  full  or 
perfetl  d.  So  we  lay,  when  a  Woman  hath  gone  her  full  Time  a  Bar.ind.L. i.ff. 
with  Child,  (which  is  commonly  Nine  Months  e,)  that  ilie  hath  4e  tefta.  sichard. 
gone  her  juft  Time.  So  we  ufe  to  fay  juft  Age,  for  full  and  perfect  c^'inRut'S 
Age;  and  fo,  juft  Weight,  juft  Meafure,  juft  Number  f,  for  full  and  tefta. ext. prim. part. 
perfect  Weight,  Meafure,  Number  8.  The  (10)  Word  Juft,  being  L^r^u^amn  Jrfg 
thus  underftood,  that  is  to  fay,  for  full  and  perfect,  all  teftamentary  rc'voc.  donan.  verb. 
Defects  and  Imperfections  are  thereby  excluded.  Wherefore  the  ftfeepcrit,  ubi  non 
Teftament  ought  to  be  full,  compleat  and  perfect;  otherwife  being  ™™  dSKr 
an  unperfeel  Teftament,  it  is  faid  to  be  no  Teftament  h.  docetquamdiumu- 

lier  utcrum  ferre 
valeaf.  f  L.  Filius  familias  de  leg.  5.  ft".  Rebuff,  in  L.  jufta.  de  verb.  fig.  6  Covar.  in  Rub.  de  teft.  exr. 
pri.  part.  n.  4.  ejufd.  farinas  ell  quod  ibi  dicitur,  Juftus  exercitus,  jufta  claffis,  jufta  pugna,  juftae  ftationes, 
juftum  volumen,  juftus  error,  &c.  Adde  quod  fcribit  Minfing.  in  Rub.  L.  de  tefta.  lib.  2.  inftitut.  jur.  Civil. 
*  §.  Ex  eo  inftit.  Quibus  mod.  teft.  infir. 

The  ( r  i )  Teftament  is  faid  to  be  imperfect  in  Two  Refpetts,  viz. 
in  Refped  of  Solemnity,  and  in  Refpect  of  Will  or  Meaning  K    The  ,Bar-&ai';  ;nL;fiic 

t       \  rr\    n  ■      -      "^     r   o    ■      TV     r •      ^       n  A    i  •  \  ■      r  confulcilhma.  6.  Ex 

(12)  leltamentis  imperfect  in  Relpecl  or  Solemnity,  wherein  lome  iniperfcao.c.de  te- 
of  the  legal  Rcquifites,  neceflary  in  the  Making  of  a  Teftament,  be  fta  Boer.  dec.  240. 
wanting  k.  Hereupon  divers  Writers  have  interpreted  the  Word  Juft  e/;£jerfeao. d"  §" 
in  this  Definition  to  (ignify  folenm  ',  that  is  to  fay,  furnifhed  with  1  viglius  in  tit.  de 
fuch  due  Rites  and  Formalities  as  the  Law  requireth.  Howbeit  (13)  tefta.  ordin. in/- n" 
all  the  fuperfluous  Solemnities  of  the  Civil  Law  are  vanifhed  out  ©fi  *f 'sichard.  in  Rub! 
the  Kingdom  of  England.  Only  thofe  Solemnities  remain  which  be  de  tefta.  c.  n.2. 
Juris  Gentium  m.  Which  being  the  Common  Law  to  all  Nations  *  Infr-  cad  fart* 
through  the  World,  ought  to  take  Place,  and  is  to  be  cbferved,  un- 

lefs 
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leis  by  the  particular  Laws  of  fome  Nations  or  Countries,  written 
n  Namjusgcnrium  or  cuftomary,  fome  other  Provificn  be  cftablifhed  or  practifed".  So 
mune,&  p°ertotiTm  tnat  witH  us  it  is  fufficient,  to  the  Effect  of  Executing  the  Tefta- 
tcrrarum  orbem  c-  ment,  that  the  Will  and  Mind  of  the  Teftator  do  appear  by  Two 
S^Hud'f  Stil  Efficient  Witneffes  °  :  Saving  where  Lands,  Tenements  and  Heredi- 
tcrfit  provifumvci  taments  are  devifed  ;  for  then  the  Solemnity  of  Writing  is  alfo  ne- 
jurc  fcripto,  vel  ccffary,  and  that  to  be  done  in  the  Life-time  of  the  Teftator  P.  The 
S'tf^S^CH)  Teftament  is  faid  to  be  imperfed  in  Refpecl  of  Will,  which 
jus  dviic.ff.de  inft.  the  Teftator  hath  begun,  but  cannot  finifli  as  he  would  1.  If  there- 
^"ndw^n^ftatu  ^0re  ^>)  wn^es  tne  Teftator  is  in  making  his  Will,  and  whiles  he 
tum.  verb,  proba  de  yet  intendeth  to  proceed  farther  at  that  prefent,  either  by  adding  or 
tefta.1.3. provincial,  diminishing  any  Thing  to  or  from  his  Teftament,  or  by  altering 
p°stat!  H.T'an.  si  anY  Thing  therein,  (as  commonly  Men  do  ufe  to  put  in,  put  out, 
c.  prim.  and  change  many  Things  before  they  make  an  End  r,)  he  be  fudden- 

inBLrhichconSuif  ty  ftricken  witn  Sicknefs,  Infanity  of  Mind,  or  other  Impediment, 
fima!  §.  ex  imper-  whereby  he  cannot  then  finifli.  or  perfed:  the  fame  as  he  would,  and 
fefto.  c.deteftaL.  f0  dlQ .  fhis  his  Teftament,  being  imperfecl  in  refpecl:  of  Will,  is 
fi^L'Vuriofc.^ui  therefore  void,  even  touching  that  which  was  done,  which  he  did 
tefta.  facpof.  intend  then  to  alter,  before  he  had  made  an  End  f ;  by  Reafon  of 
'  jui.ciar.§.teftam.  t^e  Defcft  0f  the  Teftator  s  Confent,  without  which  the  Teftament 
f  aL.fi  isn'qui.&L.  is  not  of  any  Value  E.  Neverthclefs,  not  every  Teftament  which  is 
furior.  jaf.  &  si-  termed  imperfect  in  refpecl:  of  Will,    is  by  and  by  wholly  of  no 

deTnftitln&LfubPea  F°rce :  For  in  manY  Cafes>  Yea  and  for  the  moft  Part>  fuch  Tefta" 
«  sichard.  in  d.  l!  ments  are  effectual  for  fo  much  as  is  already  done,  as  elfewhere 
hac  confuitiffima.  more  abundantly  is  confirmed  u. 

§.    Ex  lmpertecto.  J 

de  tefta.  C.  n.  1.         »  Infr.  part.  7.  §.  xii. 

*  Where  Lands  are  gy  our  Law,  tho'  it  is  required,  that  Wills  fhould  be  in  x  Wri- 
devi/ed.  tjn^  yet  former|y  jt  was  not  neceffary  they  mould  be  written  in 

the  Life-time  of  the  'Teftator  ,-   for  if  Notes  were  taken  by  another, 
but  by  the  Direction  of  the  Teftator,  and  afterwards  put  into  Wri- 
ting in  the  Form  of  a  Will,  and  the  Teftator  had  died  before  it  was 
mewed  or  read  to  him,   this  was  a  good  Will,  as  appears  by  the 
Cafes  following : 
52 as.  cap.  1.  34      ffm  Soon  after  the  Making  the  Statutes  32  H.  8.  and  34  H.  8.  The 
SackvUl  w  Brown,  Teftator  on  his  Death-bed  defired  another  to  write  his  Willy    who 
and  Brown"*  Cafe.  *  took  Jhort  Notes  of  it,  and  went  home  to  write  it  in  Form,  and  foon 
Keilw^iop.^iAnd.  returnecj  vvith  it  written,  but  before  he  came  the  Teftator  was  dead; 
44!  See  Dyer  "7* '  this  was  adjudged  a  good  Will  within  the  Statute. 
Hinton'j  Cafe.  s.  P.      j',  &  intending  to  go  beyond  Sea  wrote  a  Letter,  in  which  he  ap- 
WeftV  Cafe,  Moor  p0inr.ed,  that  his  Lands  fhould  go  after  fuch  a  Manner,  and  to  fuch 
I77"  Perfons,  and  this  was  held  a  good  Will  in  Writing. 

2I.con.35.  3 Leon.  The  Teftator  devifed  his  Lands  by  'parol,  but  another  Perfon, 
™-  without  his  Knowledge  or  Jppointment,  put  it  into  Writing;  and 

this  was  adjudged  a  good  Will,    it  being  put  into  Writing  in  the 
Life-time  of  the  Teftator. 
Nafh  m.  Edwards.      gut  in  the  next  Year  there  feems  to  be  a  contrary  Judgment, 
iL^ii^sc.   C0&O  the  Teftator  devifed  his  Lands  by  Parol,  and  %  S.  being  pre- 
■  ''"  '   '   fent,  recited  the  Words  to  him,  and  asked,  if  that  was  his  Willi  he 
affirmed  that  it  was,  then  T.  S.  put  it  into  Writing,  for  his  own  Re- 
membrance, in  the  Life-time  of  the  Teftator,  but  without  his  Ap- 
pointment, and  for  that  Reafon  this  was  held  a  void  Devife;  but  if 
it  had  been  read  to  him,  and  he  approved  it,  in  fuch  Cafe  it  had 
been  as  good  as  if  written  by  his  Appointment. 

The 
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The  Teftator  gave  Inftructions  to  another  to  write  his  Will,  and  Downhaiu.  catef- 
to  give  his  Lands  to  one  of  his  Sons  for  Life,  but  the  Writer  put  it  G^W°°tf.?s?c, 
down  in  Fee  -,  adjudged,  this  was  void,  becaufe  it  was  not  the  Will 
of  the  Teftator. 

There  is  yet  (16)  alfo  a  farther  Meaning  included  in  this  Word 
Jnfli  in  that  it  doth  fignify  full  or  perfect,  which  Meaning  is  this : 
That  the  Teftament  ought  to  be  compleat,  not  only  in  refpect  of 
Solemnity,  and  of  Will,  as  is  aforefaid  .•    but  alfo  that  it  ought  to 
be  perfect  in  this  Refpect  efpecially,  that  there  be  no  Want  of  any 
Thing  which  is  neceffary  to  the  Conftitution  and  Denomination  of  a 
Teflament  y.    For  if  (17)  it  do  contain  only  a  perfect  Declaration  of,  Bar_  in  L  •  dc 
the  Teftator's  Will,  and  Want  that  which  is  requifite  to  make  a  Te-  tefta.  ff.  vigiius  & 
ftament,  it  may  well  be  termed  a  perfect  Willi  for  a  Codicil,  a  Le-  ^J^j^'f  ™fr 
gacy,  a  Gift  in  Refpecl:  of  Death,  &c.  (they  are  all  perfect  in  their  Akiatus  iaillit^.- 
Kind  2 :)  But  it  cannot  be  termed  a  Teftament,  much  lefs  a  perfect  berns.de  verb.  fig. 
Teflament.    This  (18)  Senfe  and  Signification  of  the  Word  Jaft,  JSjSt?  Rub' 
becaufe  fome  Interpreters  did  not  perfectly  apprehend,  they  did  re-  *  Paul,  de  caftr.  in 
prehend  the  Definition,  as  not  perfect,  nor  convertible  with  a  Tefta-  &  L>.  j-  de  r<lft-  F.' 
ment ;  that  is  to  fay,  not  agreeable  to  a  Teftament  alone,  but  com-  c;tur  imperfeauni 
mon  to  every  Kind  of  Laft  Will  a  :   For  that  they  alfo  were  perfect  animal  quod  fitmi- 
every  of  them  in  their  feveral  Kinds  b.    Wherein  neverthelefs  they  ^j  c0?ahr?"nRub" 
were  deceived ;  for  the  Perfection  here  meant,  is  an  abfolute  Per-  dcteft.extr.  j.  part, 
fection,  fuch  as  none  other  Laft  Will  hath  but  only  a  Teftament,  J  3-  J^^ffij' 
even  that  Perfection  that  giveth  both  Name  and  Nature  to  a  Tefta-  ;„  "  tit.Wtefta! 
ment  c.    So  that  the  Defect  was  not  in  the  Definition,  but  in  their  ord. 
Undemanding.    To  conclude  therefore,  this  Perfection  efpecially  be-  mJ^f  ^fZ 
ing  here  underftood  by  this  Word  j^/?,  which  is  proper  and  peculiar  teft.  ff. 
to  a  Teftament,  the  Definition  remaineth  irreprehenfible,  and  is  a- b  F™L  .de  caftn  m 
greeable  to  a  Teftament  only;  excluding  both  Codicil,  Legacy,  c  Bar.(omnium Le- 
Gift  in  Regard  of  Death,  and  every  other  Kind  of  Laft  Will  d,  ha-  giftaram  facillime 
ving  every  Thing,  and  wanting  nothing,  which  appertained  to  the  EJJEffijjjJJj^ 
Eflence  of  a  Teftament e.  d.'  l.  j.'  de  teft. 

ft".  Porcus  Vigiius, 
Minfing.  Juft.  de  tefta.  ordi.  Vafq;  de  fuccef.  crca.  L.  j.  in  prin.  n.  26".  d  Bar.  in  d.  L.  prim,  de  tefta.  ff. 

Vigiius  &  Minfing.  in  d.  tit.  de  tefta.  ordin.  Inftit.  Covar.  in  Rub.  de  tefta.  ext.  part.  prim.  e  Mantic.  de 
conjt£t.  ult.  vol.  1. 1.  tit.  4.  11.10,  Graff.  Thefaur.  com.  op.  §.  tefta.  q.  1.  Covar.  in  Rub.  de  tefta.  extr.  n.  14. 
3  &  4.  fup.  5,  1.  in  fin. 

Now  (19)  if  you  will  ask  me  what  Kind  of  Perfection,  or  what 
fpecial  Thing  this  is,  without  which  the  Will,  how  perfect  foever, 
is  no  Teftament,  I  have  told  it  before  f.  It  is  the  Naming  or  Ap-  f  Supr.  §.  1.  in  fin. 
pointment  of  an  Executor  8,  (who  in  the  Civil  Law  is  called  Ha-  ?  hJ'  rtjedhiEr(jd' 
res  h.  Heir.)  This  is  faid  to  be  the  Foundation,  the  Subftance  j,  &  pUp!^ub.  l'hI- 
and  is  indeed  the  true  formal  Caufe  of  the  Teftament  k,  without  redes  palamde  teft. 
which  a  Will  is  no  proper  Teftament  \  and  by  the  which  only  the  deil^ilvSS 
Will  is  made  a  Teftament  m.  te'inftitut.deLega. 

Bra&on  de  leg.  & 
confuet.  Ang.  lib.  2.  c.  16.  Brooke  Abridge,  tit.  teft.  n.  20.  Plowd.  in  cafu  inter  Greisbrook  &  Fox,  &  plenius 
infr.  part.  4.   §.  2.  *  D.  §.  ante.  inft.  de  deleg.  Haddon  dc  refor.  leg.  ecclcfiaft.  Angl.  Do&.  &  Stud.  1.  2. 

c.  11.  traft.  de  repub.  Angl.  1.  3.  09.  ita  ut  Executor  teftament&rius,  jure  quo  nos  utimur,  non  tarn  re  quam 
nomine  differt  ab  co  quem  jus  civile  nuncupat  haeredem,  infr,  6.  part.  '  D.  §.  ante.  inft.  de  delega.  k  We- 
fen.  in  part.  tit.  de  teft.  ff.  '  L.  quod  per  manus.  ff.  de  Codicil.  Brooke  Abridg.  tit.  tefta.  n.  20.  Plowden  in 
cafu  inter  Greisbrook  &  Fox,  fol.  276.  Haddon  ubi  fupr.        •»  Vide  infr.  part.  4.  §.  1,  2. 

Sentence.    This  Word  (20)  Sentence  is  a  general  Word,  and  hath 

many  Significations.    It  is  fometimes  taken  for  a  fhort  pithy  Saying 
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*>Cujusp;nerisfunt  0f  a  grave  or  wife  Man  n.  It  is  fometimes  taken  for  a  Decree  pro- 
neis,tCproverbiaesa"-  nounced  by  the  Judge  °,  and  in  other  Places  it  is  otherwife  taken  P. 
lomonis.&aiiorum  It  is  taken  in  this  Place  for  an  advifed  Purpofe,  or  Deftination  of 

Kihon1mUmn?mtlierrcftator,s  Mind  q>  which  PurPofe  or  Deftination  of  Mind  being 
Theoiogorum,dic-  reduced  into  ad  (othcru^ife  retained  within  the  Compafs  of  fole  Co- 
ta  memorabilia,  gitation,  it  is  no  Teftament,  but  an  abortive  Will r,)  is  termed  a 
Lancd.Doc.  in  L.  Sentence  by  a  certain  Excellency  f :  Becaufe  in  (21)  our  Teftaments, 
j.  detcfta.  vve  mould  mew  our  felves  both  wife  and  juft ;  reprefenting  as  it  were 

p_  Veluti  Proer^*  the  Perfons  of  grave  Men,  and  of  juft  Judges.  And  certainly  if  all 
fio°neC'  Coratius  de  the  Actions  of  this  Life  ought  to  be  performed  with  Wifdom  and 
com.  opin.  in  princ.  Conftancy ;  if  nothing  ought  to  be  attempted  without  Consideration 
vc?brarSeCnatinPtia:  and  Premeditation  ':  How  much  more  ought  the  laft  Ad  of  our 
Quandoquc  fumi-  Life,  the  Memorial  of  our  Immortality  u,  even  our  Teftaments  and 
"r  infliaa^Franc3,  La**  Wills,  to  be  framed  with  Deliberation,  and  built  upon  found 
Ure.  fin.'de^conftit.'  and  conftant  Determination  x  ?  Without  which  it  hath  neither  Shape 


in  c 


6.  in  fin.  nor  Savour  of  a  Teftament ;   nor  is  able  to  ftand  for  a  Teftament, 

quiJtgnifiS>e-  when  *  mal1  be  tried  or  ProVed  in  the  Form  of  Law  y  ? 
viflimc   &  elcgan- 

tiflime  (ut  Temper  folct  iquiflimus  ille  juris  interpres  Johannes  Oldendorpius.  Hoc  eff,  (inquit)  vera  ac  om- 
nibus modis  abfoluta  animi  deftinatio,  quam  fi  ad  alias  in  vita  deliberationes  conferas,  longe  excellit  omnes. 
De  a&ion.  claff.  5.  in  princ.  r  Bald,  in  L.  quidam  cum  filio  fa.  if.  de  hasred.  inftit.  Tract,  d-e  Conjcfturat. 
mente.  teft.  dcf.  fol.  14.  n.  6.  ubi  refer:  cam  cue  voluntarem  abortivam  qua;  confiftit  in  intentione,  &  non  e- 
tiam  in  difpofitionc.  Quod  fortaffe  fuit  in  caufa,  quod  Anglus  quidam  vertendo  diftam  definitionem  a  latino 
idiomate  in  vulgare  noftrum  fie  tranftulit;  Juftam  fententiam,  A  true  "Declaration.  Terms  of  Law.  Verb.  Te- 
ftament. (  Covar.  in  Rub.  de  tell.  cxt.  j.  part.  n.  4.  '  Cic.  lib.  1.  offic.  u  Olden,  de  action,  claff.  5. 
in  prin.  *  Adde  quod  qua:  vivi  facimus  dicimufve,  ea  aliquando  non  magni  funt  momenti,  &  fi  quid  difc- 
pliceat,  obvia  nobis  funt  emendandi  remedia  &  formula: :  Verum  quod  in  caufam  mortis  deftinamus,  id  ita 
proponimus,  Ut  poft  hanc  vitam  nunquam  mutati  velimus.  Old.  ubi  fupra.  1  Confule  Socin.  Jun.  conf, 
170.  vol.  4.  Hotto.  conf.  5.  vol.  j.  Hyero.  Franc,  in  L.  quicquid  de  reg.  jur.  ff. 

Seeing  then  every  Teftament  is  a  Sentence,   we  may  note  divers 
Things.     Firft  that  (22)  fuch  Perfons  as  have  not  the  Ufe  of  Reafon 

*  See  Parts.  0.3,4.  or  Understanding,  z  as  mad  Folks  or  Idiots,  are  juftly  excluded  from 
» vide  infr.  part.  2.  making  Teftaments  a  :  For  their  Devices  being  full  of  Folly,  their 
§§•  a-?  3>  4i  5,&  6.  j)eecjs  mufl  needs  be  void  of  Difcretion  ;  and  their  Words  are  utterly 
•>  f  &  Dec  in  L  unwortny  tne  Name  of  a  Sentence :  Howfoever  fometimes,  more  by 
furiofi.  c.  de  tefta'.  Chance  than  by  Cunning,  they  may  feem  to  fpeak  wifely  b. 

contra  Jo.Andr.Pa- 

nor.  &  alios  in  c.  ad  noftram  de  confuetud.  ext.  cum  temperament,  tamen,  ut  infra,  z  part.  §.  4. 

Secondly,  (23}  that  tho'  the  Teftator  be  of  perfect  Mind  and  Me- 
mory, nevertheless  if  he  fpeak  any  Thing  unadvifedly ;  as  if  a  Man 
when  he  is  in  perfect  Health,  be  demanded  who  fhall  be  his  Execu- 
tor,- or  have  his  Goods  after  his  Death,   (which  Queftion  is  very 
common),  he  forthwith  nameth  fome  Perfon,  to  whom  he  faith  he 
will  leave  his  Goods  after  his  Death ;   this  is  not  to  be  taken  for  a 
.         .      Teftament  or  Laft  Will,  neither  is  that  Perfon  named  to  be  admit- 
de  mil. 'tefta.  ff.  V  ted  Executor,  nor  to  have  his  Goods  cj    unlefs  it  be  (24)  proved, 
plane,  inftit.  de  mil.  that  the  Teftator,  at  the  Time  when  the  Words  were  fpoken,  had 
fiu'79?vofi!'qnod  dnimum  Teftandi,  that  is  to  fay,  a  Mind  or  Purpofe  then  and  there- 
videasveiim&pcr-  by  to  make  his  Teftament  or  Laft  Will.    Which  Mind  and  Purpofe 
legas  diligenter.      niuft  be  proved  by  Circumftances  d,  (for  Words  alone  are  not  fuffi- 
judMcafuC*496.Aubi  cient  «■:)  As  that  he  fettled  himfelf  ferioufly  to  the  Making  of  his 
copiofe  refpondct,  Laft  Will,    being  then  perhaps  very  fick,  or  required  them  which 
Sir*  fuffician?1"  were  Prefent  to  bear  Witnefs  of  his  Will  f,  &c    Otherwife,  even  as 

*  Gioff.in  §.  plane,  the  Opinion  of  a  Judge,  being  delivered  privately,  or  extrajudicially, 

lnftit.de  tefta.  mil. 

-Ottoman  conf.  5.  vol  1.      I  Glofi*.  8c  DD.  in  d.  L.  Divus,  Menoch.  in  d.  caf.  496  6V  plenius  infra  part.7.  §.13, 
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touching  the  Event  of  any  Suit,  is  but  a  Prediction  of  that  which  is 
likely  to  enfue,    and  not  the  Sentence  it  felf,  or  final  Judgment, 
whereby  the  Controverfy  is  decided  £  :  (Which  Sentence  ought  to  be  8  L.cK  ftipulatione. 
pronounced  judicially,    after  due  Examination  of  the  Caufe  f:)  So  Srfoeu^E'S.S- 
whcn  the  Teftator  doth  only  foretel,  whom  at  fome  other  Time,  he  ic.  verb,  fentent. 
doth  intend  to  make  his  Executor,  this  is  but  a  Signification  of  a  fu-  j" Bar  $  alli  .in  d° 
ture  Acl:  *,  and  fo  not  the  Teftament  it  felf,  wherein  is  required  pre-  v'antius  Nul!ir!viz.' 
fent  and  perfect  Confent  h.     (25)  Much  lefs  is  that  to  be  taken  for  a  ex  defea.  procefli 
Tcftament,  when  as  any  Man  rafhly,  or  jeftingly,  affirmeth  that  he  "'  p^rif  c6ncij#  2. 
will  make  this  or  that  Man  his  Executor,  when  he  hath  no  Mean-  lib.  3.  n.  10. 
ing  at  all,  neither  at  that  Time,  nor  any  other  Time,  to  make  him  h  Hottortkn.  lib.  1. 
Executor*.    For  without  Meaning,  or  Confent  of  Mind,  the  Tefta-  Conf!  i495Vol.  2. 
ment  is  altogether  without  Life ;  and  is  no  more  a  Teftament,  than  '  Akiat.parcrg.  1.2. 
a  painted  Lion  is  a  Lion.  U^-S 

41.  Hyero.  Franc,  in  L.  quicquid  de  rcg.  jiir.  ff  n.^. 

Thirdly,  By  this,  that  a  Teftament  is  termed  a  Sentence,  there  is 
a  farther  Conhderation  offered  to  our  Underftanding,  in  Refpect  of 
the  Analogy  betwixt  a  judicial  Sentence  and  a.  Teftament.     Of  ju- 
dicial (26)  Sentence^  there  be  Two  Sorts ;  the  one -Interlocutory,  the 
other  'Definitive  V.     An  interlocutojy  Sentence  is  a  Decree  given  by  *  Tit.  de  fent.  & 
the  Judge,  betwixt  the  Beginning  and  Ending  of  the  Caufe,  touch-  interl-  om-  ]^.  c. 
ing  fome  incident  or  emergent  Queftion  I.     A  definitive  Sentence  is  '  Specnl.de  fentent. 
a  final  Decree,  whereby  the  principal  Caufe  and  Controverfy  is  de-  §ipecies. 
cided,  in  condemning  or  abfolving  the  Party  convented  ta.    Thefe  mSpecal.ubifapra, 
(27)  Two  Sentences  have  thefe  Two  contrary  Effects.     The  one  of 
them,  that  is  to  fay,  the  Sentence  interlocutory,  may  be  revoked  at 
any  Time,  fo  long  as  the  principal  Caufe  dependeth  undecided  n.  °L.quodinftit.ff.dtf 
But  the  Sentence  definitive  cannot  be  revoked0.     The  (28)  Tefta-  ^0^' aCUm  «r* 
ment  of  any  Man,  fo  long  as  he.  liveth,  may  be  compared  to  a  Sen-  L.fi°quis  fwjjurand! 
.  tence  interlocutory.    For  it  may  be  revoked  or  altered  at  any  Time,  §.fin.c.dcreb.cred. 
and  as  oft  as  the  Teftator  will,  whiles  he  liveth,  even  until  the  laft  \L^^1£g\ 
Breath  P:   And  of  thefe  the  Laft  Will  prevaileth  1.    But  after  his  i.i  derefcind.fen" 
Death,  it  is  compared  to  a  Sentence  definitive * :  And  as  it  cannot  c.  Rebuff,  in  d.  l. 
be  revoked  by  the  dead  Man,  fo  it  ought  not  to  be  revoked  by  any  ufariiViiminuu- 
other,  but  obferved  as  a  Law  r,  and  executed  as  the  Sentence  of  a  tramquc  conclufio- 
Judge  *.    And  they  are  to  be  punifhed  that  do  hinder  the  Execution  pC£'   d6  Adimen, 
of  the  fame  u.  leg.  s.  c.  Matth*.' 

dc  celeb,  miff,  ext, 
<J  5.  pofteriorc,  Inftit  Quib.  mod.  teft.  infir.  r  D.  c.  Matthx.  w  r  L.  j.  C.  de  facrofanct.  Ecclef.  »  Olden, 
de  aftion.  claff.  5,  in  prin.        *  c.  Starur.  de  tefta.  cant.  c.  ftatuimus.  eod.  tit.  1.  provincial  conftitut.  Ebor. 

It  followeth  in  the  Definition  (of  our  Will)  concerning  this  Word 
Will.    It  (29)  is  written,  that  the  Will  or  Meaning  of  the  Teftator  is  *  skhard.  in  Rub. 
the  Queen  or  Emprefs  of  the  Teftament  *.    Becaufe  the  Will  doth  JffiSSSiJ 
rule  and  govern  the  Teftament,  enlarge  and reftrain  it,  and  in  every  decond&de  mon. 
refped  moderate  and  direct  the  fame  y,  and  is  indeed  the  very  effi-  i»fimihi.|mlegat. 
cient  Caufe  thereof  i.    The  (30)  Will  therefore  and  Meaning  of  the  »  wefenfo  in  tit.  de 
Teftator  ought  before  all  Things  to  be  fought  for  diligently  •  and  tefta.  ff. 
being  found,  ought  to  be  obferved  faithfully  *.    And  (31)  as  to  the  j^temfr.part.* 
facred  Anchor  ought  the  Judge  to  cleave  unto  it*  pondering  not  the 
Words,-  but  the  Meaning  of  the  Teftator.    For  although  no  Man  be 
prefumed  to  think  otherwife  than  he  fpeaketh  c,  for  the  Tongue  is  t  §.  noftra.inftit.de 
the  Interpreter  of  the  Heart  d ;  yet  cannot  every  Man  utter  all  that  leg. 
he  thinketh,  and  therefore  are  his  Words  fubjecl:  to  his  Meaning.  JStff  * 

C  And 
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And  as  the  Mind  is  before  the  Voice,  (for  we  conceive  before  we 
fpeak,)  fo  is  it  of  greater  Power,-  for  the  Voice  is  to  the  Mind,  as 
e  D.  L.  Labeo.  the  Servant  is  to  his  Lord  e.  Here  might  feveral  Authorities  be  pro- 
duced to  confirm  this  Point,  but  the  following  Inflances  mall  fuffice 
in  this  Place. 

jjf.  The  Intention  of  the  Teftator  is  called  by  my  Lord  Coke,  the 
Pole  Star,  to  guide  the  Judges  in  the  Expofition  of  Wills  ,•  and  where 
the  Intention  is  doubtful,  it  ought  to  be  interpreted  by  the  Law  of 
Nature,  becaufe  that  Law  is  inherent  in  all  Mankind,  and  therefore 
it  mud  be  prefumed,  that  the  Intention  of  the  Teftator  was  govern- 
ed by  that  Law  rather  than  by  any  other  Law  whatfoever. 

And  tho'  by  our. Law  the  Intention  is  more  to  be  confidered  than 

f  Le^nU'«  X518' the  Words>  Yet  ^"ucn  f  Intention  muft  be  collected  out  of  the  Words, 

4  Leon'.,  ca.  io'i.     and  it  muft  conlift  with  the  Law ,-  and  as  by  the  Intention  of  the 

Lutw.  763.  s.  P.    Teftator  an  Eftate  in  Fee  may  be  created  without  apt  Words,  fo  it 

mall  be  a  good  T)efcription  of  the  Per  [on  who  mall  take  by  the 

Devife,  tho'  he  is  not  particularly  named  in  the  Will  ?  As  for  In- 

ftance,  the  Teftator  devifed  his  Lands  to'T.S.  to  fell  and  difpofe  at 

his  Will  and  'Plea/we;  this  is  a  Fee-fimp/e, becaufe  by  thefe  Words 

he  muft  intend,  that  he  mall  have  fuch  an  Eftate. 

Dyer  353.        ,         A  Woman  had  Two  Husbands  fuccefllvely,  and  had  Iflue  a  Son 

by  each  of  them,   then  the  laft  Husband  devifed  his  Lands  to  her 

for  Life,  Remainder  to  her  next  of  Kin;  now  each  of  the  Sons  were 

equally  of  Kin  to  her,  for  they  were  both  her  Sons ,-   but  adjudged, 

that  the  Youngeft  mall  have  the  Lands,    becaufe  it  fhall  be  con- 

ftrued,  that  the  Intention  of  the  Teftator  was,  that  his  own  Son  fhall 

have  them  before  his  Son  in  Law. 

s  And.  17.  •     Devife  of  a  Term  of  Years  to  a  Man  and. his  Heirs ;   adjudged, 

that  the  Devifee  mail  have  the  whole  Term,  for  tho'  he  cannot  take 

it  by  the  Words  of  the  Will,  according  to  a  legal  Conftruction  -,  yet 

fince  it  appears,  that  the  Teftator  intended  that  the  Legatee  mould 

have  what  Eftate  he  had  in  the  Term,  it  fhall  go  to  him. 

But  thefe  Matters  I  hold  more  fit  to  be  handled  clfewhcre,  after 
the  Reader  is  better  initructed  in  other  material  Parts  of  this  Dif- 
courfe  of  more  eafy  Comprehension  :  Which  Method  if  I  mould  not 
obferve,  I  might  fall  into  Scylla  or  Charybdis,  leading  the  Reader 
into  Difficulty,  or  into  Defpair  of.attaining  that  which  is  propounded. 
For  which  Caufe  it  is  excellently  written  by  Juftinian,  Si  fiatim 
rudem  adhnc  &.  infinitum  animim  Jiudiofi  multitudine  ac  varietate 
rerum  oneraverimus,  horum  alterum  aut  defertorem  jludiornm  effi- 
ciemus,  aut  cum  magno  labor e  ejus,  fiepe  etiam  cum  diffidentia,  {qua 
plerumque  juvenes  avertit,)  ferius  ad  id  perducemus,  ad  quod  le- 
viore  via  ductus  fine  magno  labore,  &  fine  nil  a  diffidentia,  maturius 
ilhjr^S %pfdubl  potnijjet  8. 

ju  .     jure,  §.  1.       \yherc  it  is  faid  in  the  Definition,  of  our  Will,  the  Interpreters  do 
gather  by  this  Word  Our,  that  the  Teftator  ought  to  enjoy  all  Liber- 
ty and  Freedom  in  Making  of  his  Will ;  that  is  to  fay,  full  Power 
hMantic.de conjea.  and  Ability  to  withftand  all  Contradiction  and  Countermand  h.  And 
ult.  vol.lib.i.tit.3.  therefore  (p)  if  the  Teftator  be  compelled  by  Violence,  or  urged 
by  Threatnings,   to  make  his  Teftament;   it  being  made  by  juft 
1  *? *  i^°d  T  Fear>  is  unefre&ual  K    Likewife  if  he  be  ci-rcumvented  by  Fraud, 
qfds  aliquenTtefta-  the  T'eftament  lofeth  his  Force  k.     For  tho'  honcft  and  modeft  In- 

ri  prohib.  ff.  infr. 

part.  7.  §.  a.        *  D.L.  fin.  Si  quis  aliq.  teftari  prohib,  ff.  8*  infr.  par.  7.  §.  ;. 

terceflion, 
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terceffion,  or  Rcqueft,  is  not  prohibited ;   yet  thefe  fraudulent  and 

malicious  Means,  whereby  many  are  fecretly  induced  to  make  their 

Teftaments,  are  no  lefs  deteftable  than  open  Force  '.     For  the  \y^cn'^  A;aioL° 

Will  of  the  Teftator  ought  to  be  free,   and  therefore  if  it  can  be  hjfr.'pa^^s^'.  * 

proved,    that  he    was  compelled   by  Violence,    or   any  unlawful 

Means,  to  make  a  Teftament,  it  would  not  only  be  void,  but  by 

the  Civil  Law  the  Author  of  this  Attempt  would  be  punifhed  as 

for  a  Crime,  according  to  the  Quality  and  Circumftances  of  the 

Faft. 

Moreover  by  (33)  Occafion  of  the  aforefaid  Words,  our  Will,  the 
Waiters  do  collect  that  the  Teftator  muft  be  fui  juris,  that  is  to  fay,  m Lqui in poteftate„ 
free  Man ;  not  in  Subjection,  as  Bondmen  and  other  like  Perfons  m,  ff.  de  tefta.  &  l.  fi 
of  whom  Mention  is  made  hereafter  n,  which  have  not  Liberty  to  SSfrSl^'i.  7» 
make  a  Teftament.  8,  &c*. 

Likewife  (34)  by  thefe  Words,  our  Will,  are  excluded  thofe  Wills 
which  depend  of  another  Man's  Will  °.    Wherefore  if  the  Teftator  •  L.captatorias.C. 
fhould  refer  his  Will  to  the  Will  of  another ;  as  if  he  mould  fay,  I de  teft'  mi1' 
give  thee  Leave  and  Authority  to  make  my  Will,  and  to  make  Exe- 
cutor for  me  who  thou  wilt,  ©r.  if  hereupon  thou  didft  make  a  Will 
in  his  Name,  and  didft  name  an  Executor  for  him,  yet  this  Will  is 
void  in  Law  P.    For  as  thy  Soul  is  not  my  Soul,  fo  thy  Will  is  not  ^g^SJ^* 
my  Will,  nor  thy  Teftament  my  Teftament  1.  Bail  in  i.  Execu- 

torem.C.  de  excep. 
rei  jud.  n.  5.  To.  And.  Gem .  &  Franc,  in  c.  fi  part,  de  tefta.  6-  Parif.  confil.  58.  vol.  3.  n.  60.  &  infr.  part.  4.  §. 
11.        s  Bald.  Cqui  nihil  ignoravit)  8c  Angel,  in  L.  captator.  C.  de  mil.  teft.  PariC  con.  38.  n.  40. 

By  the  fame  Law,  (i.e.)  the  Civil  Law,  if  the  Teftator,  inftead 
of  chufing  and  naming  an  Executor,  had  in  his  Will  directed,  that 
fuch  a  Perfon  ihould  be  his  Executor  whom  T.  S.  Jhould  name,  this 
would  have  no  Effect,  becaufe  it  would  want  that  which  is  effential 
to  a  Will,  (viz.)  that  it  mould  be  the  proper  Will  of  the  Teftator 
himfelf;  and  it  would  be  contrary  to  Equity,  that  the  Choice  of 
an  Executor  fliould  depend  on  any  other  Perfon  than  he  who  hath 
Right  to  difpofe  his  Eftate,  becaufe  the  Teftator  might  be  deceived 
in  the  Perfon ;  and  befides,  he  who  is  thus  chofen  would  be  more 
obliged  to  him  who  chofe  him  than  to  the  Teftator  himfelf,  who 
had  the  Right  to  name  him. 

Furthermore,  by  Force  of  thefe  Words,  of  our  Will,  the  (3  5) Te- 
ftament being  termed  a  Sentence,  differeth  from  thofe  other  Senten- 
ces which  are  not  of  Will :  That  is  to  fay,  from  that  Sentence  which 
is  the  Saying  of  fome  grave  Man  ;  for  that  is  not  a  Sentence  of  Will, 
but  of  Reafon r :  And  from  the  Sentence  of  a  Judge ;  for  that  is  not r  Paul,  de  eaftr.  ia 
a  Sentence  of  Will,  but  of  Juftice  f.    And  howfoever  the  Teftator  Jg*J  ^Srlse 
may  declare  his  Sentence,  that  is  to  fay,  his  Teftament,  as  he  will r:  Lancel*.  dec  in  d. 
Yet  the  Judge  may  not  pronounce  his  Sentence  as  he  will  u ;  but  he  L-;  J-  d£  tefta\ 
muft  judge  according  to  that  which  is  alledged  and  proved  x,  (al-  JJj5S«?S5£ 
though  perad venture  as  a  private  Man  he  know  the  fame  to  be  un-  tas.Mantic.de  con- 
true,)  faving  in  certain  Cafes  y,    which,  becaufe  they  are  imperti-  j?^*  u1*'  vo1,  l'  6' 
nent  to  this  Difcourfe,  are  not  here  to  be  handled.  » inftit.tit  deoffic. 

Jud.  in  princ. 
*  L.  Illicitus.  §.  Veritas,  ff.  de  oific.  pnefidis.        i  Tu,  fi  placeat,  videas  Jo.  Olden,  aequif.  jurif.  interp.  CoriH 
1.  3.  Mifcel.  20.  Covar.  lib.  1.  var.  refolut.  c.  1.  Gencil.  Difputat.  vj.  &  generaliter  Legiftas  in  d,  L.  Illicitus.  65 
Canoniftas  in  c.  j.  de  ofiic.  ord.  extr. 

It  followeth  in  the  Definition,  touching  that  which  we  would  have 
done  after  our  "Death-    By  which  Words  a  Teftament  differeth  from 

C  2  all 
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all  other  Sentences  proceeding  from  our  Will,  and  from  whatfocver 
'Paui.de  caftan  d.  A&ions  which  take  their  Effecl  in  the  Life-time  of  the  Teftator  z. 
fing. in  titfde'tefta!  F°r  (S6)  a  Teftament  refpe&eth  that  which  is  to  be  performed  after 
ordin.  inftit.  Cova.  the  Death  of  the  Teftator:  And  therefore  fo  long  as  he  liveth,  the 
in  Rub.  de  tefta.  teftament  is  of  no  Force ;  but  doth  take  his  Strength  and  is  con- 
» L.4.  de  Adim.  leg.  firmed  by  the  Teftator's  Death  a.  By  thefe  Words  alfo  we  may  col- 
ff.c.  Matths.de  ce-  \e£t  the  material  and  the  final  Caufe  of  every  Teftament.  Which 
leb.  miff.  cxtr.       Thing,  becaufe  I  have  more  amply  inlarged  hereafter,  let  this  fuf- 

fice,  which  hath  been  fpoken,  for  a  Tafte  only  of  fuch  Fruit  as 

grow  in  this  Garden. 

§.  IV.  The  Definition  of  a  Laft  Will. 

1.  What  a  haft  Will  is. 

2.  Wherein  the  Definition  of  a  Laft  Witt  doth  agree  or  differ,  with 

or  from  the  "Definition  of  a  Teftament. 

3.  Of  the  Difference  betwixt  thefe  Two  Words \  Lawful  and  Juft. 

4.  Of  the  Difference  betwixt  thefe  Two  Words,  Difpofition  and 
Sentence. 

A  Laft  Will  is  thus  defined  j  (1)  Ultima  voluntas  eft  legitima  dip- 
ppfitio  de  eo  quod  quis  poft  mortem  fieri  veto  b.  A  Laft  Will 
Ub.Km^'.nunJi'&is  a  lawful  Difpofing  of  that  which  any  would  have  done  after 
Death.  This  (2)  Definition  differeth  not  from  the  Definition  of  a 
Teftament,  faving  in  Two  Words  ;  that  is  to  fay,  inftead  of  jufta 
fententia,  a  juft  Sentence,  which  is  in  the  Definition  of  a  Tefta- 
£  Supr.  §.2.  &  §.3.  ment,  here  is  legitima  difpofitio,  a  lawful  Difpofing  c.  Now  if  we 
fliall  confider  the  Difference  betwixt  thefe  Words,  jufta  fententia, 
and  legitima  difpofitio,  then  fhall  we  underftand  the  full  Difference 
betwixt  a  Laft  Will  and  a  Teftament,  (either  being  underftood  ac- 
cording to  this  Definition :)  For  in  the  reft  both  the  Definitions  do 
agree ;  and  that  which  hath  been  or  may  be  faid  of  the  one,  may 
alfo  be  verified  of  the  other. 

Lawful  (3)  and  juft  do  thus  differ:  This  Word  Lawful  hath  not 
all  the  Significations  which  be  included  in  the  Word  Juft.     For  al- 
beit by  this  Word  Lawful  is  excluded  whatfoever  is  wicked,  or 
whatfoever  is  contrary  to  Juftice,  Piety,  or  Equity,  or  contrary  to 
<>  Spiegel.  Lexic.  goocj  and  wholefom  Manners,  as  well  as  by  the  Word  Jitft  d  ■  And 
verb,  legitimum.    altnough  the  Word  Lawful  may  alfo  fignify  folemn,  or  furniflied 
eGloff.inc.confan- with  fuch  due  Rites  as  Law  requireth  e,  as  well  as  the  Word  Juft 
s™'tJefen-&redoth:   Albeit  alfo  tnat  tne  Word  Lawful  in  fome  Senfe  do  fignify 
TL-'certo.  §.  ulr.de  perfect  f,  that  is  to  fay,  not  wanting  any  Thing  which  the  Teftator 
ferv.ruft.prsed.verb.  meant  to  utter  8  :  Yet  it  doth  not  fignify  perfect  in  fuch  an  excellent 

Sluprai^'S   or  fPecial  Senfe  as  doth  the  Word  ?*ft  h ;  that  is  to  fay>  having  fuch 
h  Mantic.  cie  con-  Perfection  as  is  requifite  for  the  Form  of  a  Teftament,  and  is  proper 

jea.  ult.  vol.  1. 1.  thereunto ;   namely,  the  appointing  of  an  Executor,   by  the  which 

nt.4.  n.  1  Form  a  Teftament  differeth  from  all  other  Laft  Wills,  of  what  Kind 

1  Supra  §.3.  n.  19.  foever  they  be  '. 

This  Word  (4)  Difpofitio  is  fometimes  taken  for  a  Quality  of  the 

fc  jo.  Cafus  Oxon.  Mind,  or  unpetfect  Habit,  that  is  to  fay,  an  Inclination  or  Affe&ion  k. 

2r?ac.  to}*?;'  i}'  In  this  Place  it  doth  fignify  an  Ad  proceeding  from  a  firm  Purpofe  or 

•  Mantic.de conjea.  Refolution  \  like  as  the  Word  Sentence  in  the  former  Definition  m. 

uh.voi.iib.i.tit.4.  ^  ^  an,eit  this  Word  Sentence  feems  to  infinuate  a  greater  Heed,  or 

ni  Supra  §.  3.  n.  10.  °  J 

a  more 
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a  more  difcreet  Confederation  to  be  taken  in  the  Difpofing  that  we 
would  have  done  after  our  Death,  than  the  Nature  of  this  Word 
<Difpojttio7z  doth  inforce  i  Yet  no  Laft  Will  is  of  any  Force  fine  am- 
mo difyonendi,  no  more  than  is  the  Teftament  yfoe  animo  tefiandi  a. n  vuie  infra  part.:. 

§.  V.  The  Definition  of  a  Codicil. 

1.  'This  Word  Codicil  fignifieth  a  little  Booh 

2.  A  Codicil  rightly  defined. 

3.  How  the  cDefnitioit  of  a  Codicil  doth  agree  with  the  definition 
of  a  Teftameiit,  or  differ  from  it. 

4.  The  Signification  of  the  Word  Jud  in  this  ^Definition  of  a  Codicil. 

5.  A  Teftame?it  is  called  a  great  Witt*  and  a  Codicil  a  little  Will* 

6.  Of  the  Indention  of  Codicils. 

7.  Codicils  may  be  made  in  Writings  or  without  Writing. 

8.  Codicils  may  be  made,  either  by  hi?n  echo  hath  made  a  Tefia* 
ment,  or  who  dieth  Intejiate. 

$.  Who  imift  fay  the  Legacies  given  in  a  Codicil  by  him  who 

dieth  Intejiate. 
,10.  Codicils  be  reputed  Tart  of  the  Teftament,  whether  they  he 

made  after,  or  before  the  Tefiament. 
11*  Codicils  and  Tefta?nents  do  agree  in  the  efficient  Caufe;  but 

they  ha-ve  contrary  Effefisi 

COdicillus,  a  Codicil,  is  a  Diminutive  of  Codex  %  a  Book.    And ,  Codiciiius  &  co- 
fo  this(i)  Word  Codicil,  being  rather  Latin  than  Englijh,  dice.  Codcxrurfu* 
doth  fignify  a  little  Book  or  Writing  b.     The  Reafon  wherefore  it  is  gj?*  a  c*ndi=e» 

c         1 1     1      1     1    n      -    1  °  uquidem  codex  fig- 

lo  called,  doth  ltraightways  appear.  nificat  contextum 

tabularu*  quae  prif- 
cis  temporibus  aptabantur  cera  ad  fcribendum,  tarhetfi  loco  tabularnm  pergamcni  &  charts  commodior  fuc- 
ccfleric  ufus.  Olden,  de  actio,  claff.  quint,  in  princ.  Spiegel.  Lexic.  verb,  codicil.  •>  doff,  in  Rub.  inft.  de 
codicil. 

A  Codicil  is  diverfly  defined  of  divers*  In  my  Opinion  (2)  is  it 
rightly  defined  after  this  Manner0  :  Codiciiius  eft  voluntatis  noftra  l*c  S^J^ 
jufta  fententia,  de  eo  quod  quis  poft  morte?n  fuam  fieri  <velit,  abfque  fit  ultima  voiun- 
Executoris  conftitutione  d.  A  Codicil  is  a  juft  Sentence  of  our  Will,  ***  min,us  biennis 
touching  that  which  any  would  have  done  after  their  Death,  with-  ftitutione?Qu» de- 
out  the  appointing  of  an  Executor.  Which  Definition  (3)  doth  agree  finitio  vix  arridct, 
almoft  Word  for  Word  with  the  Definition  of  a  Teftament :  Savins  ^uamIJx  lnfli; 
that  fome  Words  are  here  exprefled  which  are  there  omitted  c,  abj-  codiciiius  a  legato, 
que  Executor  is  couftitutione,  without  the  Appointment  of  an  Exe-  9uum  &  iftud  ** 
cutor.  By  Force  of  which  Words  the  Codicil  is  made  to  differ  from  tima  abfque 'hasre- 
a  Teftament:  For  a  Teftament  can  no  more  confift  or  be  without  disinflitutione, nee 
an  Executor,  than  a  Codicil  can  admit  an  Executor  f.  By  the  (4)  ^  Sg^'a'S" 
fame  Words  alfo  is  rcftrained  that  fpecial  Signification  of  the  Word  eft  codfoiius.  Pau- 
Juft,  which  in  the  Definition  of  a  Teftament  importeth  that  fingu-.lu*  deftCa£r'rin  L* 
lar  Perfection  and  proper  Form  whereby  a  Teftament  differeth  from  in  Rub.  de  teft°ex£ 
all  other  Kinds  of  Wills s.  For  here  this  Word  Jufl  is  not  only  de-  par.j.  n.  5. 
ftitute  of  that  peculiar  Senfe ;  but  it  doth  not  fo  much  as  fignify  fo-  4J* X  wl'llK 
lemn,  or  furnifhed  with  teftamentary  Rites  or  Formalities  h.    For  a  tit.  8. 

c  Supra  j.  2. 
{  Intellige,  direfto,  nam  oblique  feu  per  fidei  commifliim  hsereditas  codicillis  jure  relinquitur.  §.  Godieillns, 
inftit.  de  Codicil.  Adde  Vafq;  de  fucceiT.  creat.  lib.  3.  §.25.    Ubi  regula  extat.  Ampliationibus  ofto,   8c  fex 
Limitat.  ornata.        e  De  qua  fupr.  §.  3.  n.  10.        h  Minfing.  Inftit.  de  Codicil. 

Codicil 
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*   Graff.  Thefaur.  Codicil  is  an  unfolemn  Laft  Will \.     So  that  by  the  Word  Jufi  in 
fn^riT §" Cod,clL  this  Definition  is  excluded  that  which  is  unlawful,  and  that  Perfec- 
*Dc  cujus  vocabuli  tion  only  included  which  may  ftand  with  the  Nature  of  a  Codicil  k. 
fignificatione,  fupr.  whereupon  (5)  the  Writers  conferring  a  Teftaraent  and  a  Codicil  to- 
v  Accurf.  &  alii  in  gether,  and  perceiving  the  Odds  betwixt  the  one  and  the  other,  they 
Rub.  de  codicii.in- can  a  Teftament  a  great  Will,    and  a  Codicil  a  little  Will  '.     A 
decidSc!Rub'  Codicil  by  Intendment  of  Law,  is  either  to  alter,  explain,  add,  or 
fubftradt  fomething  from  the  Will ;    and  wherever  'tis  added  to  a 
Teftament,  and  the  Teftator  declares  that  it  mail  be  in  Force ;  in 
fuch  Cafe,  if  the  Will  happens  to  be  void  for  Want  of  thofe  Solem- 
nities required  by  Law,  yet  it  fhall  be  good  as  a  Codicil,  and  be 
obferved  by  the  Adminiftrator ;  'tis  true,  Executors  cannot  regular- 
'  ly  be  appointed  in  a  Codicil,  but  yet  they  may  be  fubftituted  ac- 
cording to  the  Will  of  the  Teftator,  and  the  Codicil  is  ftill  good. 

That  it  alters  a  Will,  appears  in  the  following  Cafe,  (viz.)  the 
Teftator  being  feifed  in  Fee,  devifed  the  Lands  to  his  Wife  dum 
fola,  &c.  and  after  the  Determination  of  that  Eftate,  then  to  his 
and  her  Heirs,  paying  to  his  Wife  16 1,  per  Annum  during  her  Life, 
and  charged  other  Lands  of  which  he  was  feifed  in  Fee  to  pay  An- 
nuities to  younger  Children,  and  with  1000/.  to  be  paid  to  his 
Daughter ; '  afterwards  by  a  Codicil  he  devifed  all  his  Lands  to 
Truftees,  and  their  Heirs,  to  the  Ufe  of  his  eldeft  Son  and  his  Heirs, 
for  fo  long  Time  as  he  or  they  iliould  fuffer  the  Wife  and  Children 
quietly  to  enjoy  the  Annuities  and  Legacy ;  and  if  he  iliould  inter- 
rupt them,  then  he  devifed  all  his  Fee-fimple  Lands  to  his  Wife, 
.  and  to  his  Two  younger  Sons  and  their  Heirs  ,•  adjudged,  that  this 
Devife  to  bis  eldeft  Son  by  this  Codicil  was  good,  and  that  he  had 
it  not  by  Defcent,  but  by  Purchafe,  becaufe  the  firft  Part  of  his 
Will  was  corrected  by  the  Codicil.    Moor  726.  T>igbys  Cafe. 

So  where  the  Teftator  devifed  all  his  real  and  perfonal  Eftate  to 
his  Executors,  and  their  Heirs,  in  Truft,  to  pay  his  Debts  and  Le- 
gacies, (viz.')  1800/.  Legacy  to  one  Winter,  the  like  Sum  to  one 
JBampfeild,  and  2500/.  to  one  fflarr,  and  feveral  other  Legacies; 
and  having  7500  /.  in  his  Clofet,  he  by  a  Codicil  declared  his  Mind 
to  be,  that  the  Money  in  his  Clofet  mould  be  difpofed  by  Anne 
Rogers,  amongft  fuch  poor  People,  and  in  fuch  Manner  as  he  had 
directed  her;  and  the  Legatees  having  received  their  feveral  Legacies 
out  of  the  Money  in  the  Clofet,  it  was  decreed  they  mould  repay 
it,  and  that  the  fame  mould  be  applied  according  to  the  Direction 
and  Intention  in  the  Codicil.    Rep.of  Cafes  in  Chancery,  fol.  460. 
When  (6)  Codicils  were  firft  invented,   they  were  ufed  very  fpa- 
«  Nempe  J^0"-  ringly  m,  that  is  to  fay,  inftead  of  a  Teftament,  when  the  Teftator 
cibTfuit  oi°m  co-  had  not  Opportunity  to  make  a  Teftament,  by  Reafon  of  the  ma- 
diciilorumufus.oi-j^fQid  Solemnities  thereof";   which  were  omitted  in  a  Codicil0: 
«eL  "codSorum.  Or  elfe  as  Additions  to  the  Teftament  made,  when  as  any  Thing 
§.  codicilii.  ff.  de  was  omitted  in  fuch  a  Teftament,  which  the  Teftator  would  add ; 
codicil,  inftit.  eod.  or  fornething  pUt  inj  which  the  Teftator,  upon  better  Advice,  would 
M^UU^nftit.  dc  detract.     Which  Emendation  of  the  Teftament  was  always  done  by 
cod.  "Way  of  Codicil  P.     And  this  was  that  Reafon  (whereof  I  fpoke  be- 

prin?  d!? &  c«d>  fore)  wherefore  this  Kind  of  Laft  Will  was  termed  a  Codicil ;  that 
cil.  Cujacius  in  tit.  is  to  fay,  a  little  Book  or  a  little  Writing. 

de  codicil,  c.  Concerning  (7)  the  divers  Kinds  of  Codicils,  although  it  be  de- 

nied by  fome,  that  there  be  fuch  Two  Kinds  of  Codicils  as  there  is 
4  of 
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of  Teftaments,  viz.  written  and  nuncupative  9  1  Yet  it  is  granted  of^  Vafquc  de  fucccf. 
the  more  Part,  that  a  Codicil  may   be  made  either  in  Writing orcrea;,  'J-Jt  H'  n" 

.  .  ...  ■  J  °         27.  Grail.  Tnelaur. 

without  Writing  r.  rli  com.  op.  §. codicii. 

■;■  ...  .  n.  10. 

'  Gloff.  in  Rub.  de  codicil.  C.  Minting,  in  Rub.  dc  codicil.  Inftit.  Wefenb.  in  tit.,  de  jure  codicil,  ff.  quamvis 
abufive  dici  codicillos  oporteat  conditos  fine  fcriptis,  quum  codicillus  fit  parvula  fcriptura. 

Moreover  it  is  granted  of  all,  that  a  (8)  Codicil  may  be  made  r l. confidumur  In 
either  by  him  which  dieth  Inteftate,  or  by  him  which  dieth  with  a  prin.  ft",  de  jure  Co- 
rn   n.  1.  f  1*11    dicil.§.  nonrantum. 

Teftament   •  .  inftit.  de  codicil. 

If  the  (9)  Codicil  be  made  by  that  Perfon  which  dieth  Inteftate, 
the  Legacies  therein  given  muft  be  payed  by  him  that  fhall  have 
the  Admin iftration  of  the  Goods  of  the  Deceafed,  as  if  he  were  Exe- 
cutor e.     Infomuch  that  if  the  Codicil  were  made  long  before  the  £  L.  ab  inteftat.  ff. 
Death  of  the  Party  now  deceafed,  who  after  the  Making  of  the  Co^  Jn^i^;.11^ 
dicil  did  beget  a  Child,  to  whom  the  Administration  of  the  Goods  codi.  Brook  Abrid. 
is  committed,   (whether  he  were  born  during  his  Father's  Life,  or  tlt-  Devife,  n.  35. 
after  his  Father's  Death  j)  he  fhall  be  charged  with  the  Payment  of 
the  Legacies,  as  if  he  had  been  born  when  the  Codicil  was  made  ".    I  D-?-a])'?teftat-f- 

0  3  .  ii  quis.  §.  federfi.L. 

gravi.  L.  is  qu.  ft",  dc  jure  codicil.  Minfing.  in  D.  §.  non  tantum.  Ja£  Sichard.  &  alii  in  L.  j.  C.  de  codicillis. 

If  the  (10)  Codicil  be  made  by  him  which  hath  a  Teftament ;  *L.  conficiuntur.fi- 
then  whether  the  fame  were  made  before  or  after  the  Teftament  x,  ^vLsl?  Method! 
it  is  reputed  for  Part  and  Parcel  of  the  Tefiament  y,  and  is  to  be  jur.  civil,  parr.  4. 
performed  as  well  as  the  Teftament:  Unlefs  being  made  before  thei1h?vc-25,1,nPfI'I: 

fr-in  •  1  iJ-lmn  i  Minling.polt.glofi. 

Teftament,  it  appear  to  be  revoked  in  the  leitament,  or  be  contra- in  d.    §.  Non  tan. 
ry  to  that  which  is  contained  in  the  Teftament  z.  tum.- inftit-  <fe  co- 

And  where  there  is  a  Teftament,  the  Executor  is  bound  by  the 
Civil  Law  to  execute  the  Difpofitions  of  the  Codicils ,-  but  where 
there  is  no  Teftament,  then  the  Heir  at  Law  or' next  of  Kin  is  to  do 
it  in  the  fame  Manner  as  an  Executor,  who  is  inftituted  by  a  Tefta- 
ment.    2  T)om.  140. 

Codicils  (11)  and  Teftaments  do  both  agree  in  the  efficient  Caufe, 
(as  they  do  in  divers  other  Things  a :')  Yet  rieverthelefs  they  have  ma- a  Roland.  B.  non 
ny  contrary  Effedts  \     They  agree,  in  the  efficient  Caufe,  becaufe  e-  referTfcS,^ 
very  Perfon  which  may  make  a  .Teftament,  may  aifo  make  a  Co- quibusconvenit  co- 
dicil;  and  whofoever  cannot  make  a  Teftament,  the  fame  Perfon  dlcllIus  cum  tefta." 

I       -     ,  „     1-  -i  -  '  mento,  part.  2.c.  S. 

cannot  make  a  Codicil  c.  fol.  551. 

b  In  lib.  quern  ap- 
pellant, Flores  ultimarum  voluntatum,  o&o  numerantur  differentias  inter  codicillos  &  teftamenta,  quarum 
tamen  pars  maxima  jam  eft.extinfta.  -c  Bar.  8c  alii  in  L.  2.  de  leg.  1.  j.  Graft".  Thefaur.  com.  op.  §.  codi- 
cil, n.  2.  qui  afHrmat  hoc  procedere  non  foliim  prohibente  jure,  fed  etiam  prohibente  ftatuto  tcftar. 

They  have  divers  contrary  Effecls.    For  firft,  whereas  no  Man  can 
die  with  Two  Teftaments,  (bec'aufe  the  latter  doth  always  infringe 
the  former  d  :)   Yet  a  Man  may  die  with  divers  Codicils,  and  the  M- poftenor.  inftir. 
latter  doth  not  hinder  the  former,  fo  long  as  they  be  not  contrary  c.  ^   m0   te 
Another  contrary  Effect  is  this :  If  Two  Teftaments  be  found,  and  e  L.  cum  proponat. 
it  doth  not  appear  which  was  the  former  or  latter,  both  Teftaments  c" de  cod^lL 
are  void  f.     But  if  Two  Codicils  be  found,  and  it  cannot  be  known  fL.uhim.&ibiDD. 
which  was  firft  or  lafi,  and  one  and  the  fame  Thing  is  given  to  one  dcEdia.diviAdria. 
Perfon   in  one  Codicil,  and  to  another  Perfon  in  another  Codicil ; 
the  Codicils  are  not  void,   but  the  Perfons  therein  named  ought  to 
divide  that  Thing  betwixt  them  *.  8  Gloff.  &  DD.in  d. 

L.    cum  proponat. 
Graff.  Thefaur,  com.  op.    §.  codicillus,  ubi  attcftatur  hanc  op.  efle  com. 

The 
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The  Teftator  made  his  Will,  and  T'.S.  Executor;  afterwards  by 
a  Codicil  he  declared,  that  his  Will  was,  that  R.  R.  fhould  have 
the  Bond  in  which  he  was  bound  to  pay  20/.  to  the  Teftator  and 
died,  T".  S.  proved  the  Will  but  not  the  Codicil,  thereupon  R.  Ri 
exhibited  a  Bill  in  Chancery  againft  him  to  compel  him  to  prove  it; 
but  adjudged,  that  no  Relief  could  be  had  in  Equity  till  the  Codi- 
cil was  proved,  and  that  muft  be  in  the  Spiritual  Court;  and  that 
when  it  was  proved  and  made  Part  of  the  Will,  then  it  would  be 
proper  to  be  relieved  againft  this  Bond.  Hardres  96.  Took  verfus 
Fitz-John. 

The  Husband  made  his  Will  and  his  Wife  Executrix,  and  after 
fome  Legacies,  he  devifed  the  reiiduary  Part  of  his  Eftate  to  her, 
who  afterwards  died  in  his  Life-time ;  then  he  made  a  nuncupative 
Codicil,  and  gave  to  George  Robinfon  all  that  he  had  given  to  his 
Wife,  and  died ;  adjudged,  that  this  nuncupative  Codicil  was  good 
notwithstanding  the  Statute  of  Frauds ;  for  the  Wife  dying  before  the 
Teftator,  the  Devife  of  the  Refiduum  to  her  was  void,  and  by  Con- 
fequence  there  was  no  Will  as  to  that  Part,  therefore  the  nuncupa- 
tive Codicil  was  quafi  a  Will  for  fo  much,  and  was  no  Alteration 
of  the  Will  in  rei#e&  to  that,  becaufe  there  was  no  fuch  Will,  its 
Operation  being  cteftroyed.     Raym.  334. 

So  where  the  Teftator  made  his  Will,  and  devifed  feveral  Lega- 
cies, and  then  a  Legacy  of  50/.  to  T).  B.  by  Fraud  or  Force^  this 
laft  Legacy  is  void,  and  therefore  the  Teftator  by  his  Codicil  may 
devife  it  to  another,  for  'tis  an  original  Will  as  to  that  50/. 
Raym.  335. 

The  Teftator  made  a  Will  and  his  Brother  Executor  thereof,  to 
whom  he  devifed  all  his  real  and  perfonal  Eftate ;  afterwards  he 
married,  and  by  a  Codicil  made  his  Wife  Executrix ;  now,  tho'  the 
perfonal  Eftate  was  exprefly  devifed  to  the  Brother,  and  not  to  him 
as  Executor  only,  yet  it  was  decreed  for  the  Executrix.  1  Vern.  23. 

The  Teftator  by  his  Will  devifed  1000/.  to  his  Wife  in  full  Sa- 
tisfaction of  her  Dower,  &c.  and  about  Five  Years  afterwards  by  a 
Codicil  written  by  himfelf  in  thefe  Words,  {viz)  Whereas  there  is 
joool.  given  to  my  Wife  by  my  Will,  I  now  give  1600 1.  and  what 
was  in  my  former  Will t&~ my Wife,  and  that  his  former  Will  fhould, 
Jiand  in  Force  notwithfianding  this  Codicil;  decreed,  that  me 
ihould  have  the  1600  /.  and  not  both  thefe  Sums.  Rep,  of  Cafes  in 
Chancery,  fol.  290. 

The  Teftatrix  devifed  a  Jewel  to  her  God-daughter,  wifliing  her 
all  Happinefs,  and  500/.  afterwards  by  a  Codicil,  fhe  devifed  to 
the  fame  Perfon  500/.  in  Silver;  in  this  Cafe  it  was  decreed,  that 
me  mould  have  both  thefe  Sums.    Ibid.  fol.  294. 

Finally,  it  is  to  be  noted,  that  there  be  divers  Words  which  are 
common,  or  indifferent  either  to  make  a  Codicil  or  a  Teftament. 
In  which  Cafe,  whether  the  Judge  is  to  pronounce  for  a  Codicil  or 
>  inf.  parte*  5.  j.  a  Teftament,  is  hereafter  difcuffed  h. 
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§.  VI.  The  Definition  of  a  Legacy. 

1.  What  is  a  Legacy. 

2.  Four  Things  to  be  confidered  i?i  this  'Definition. 

3.  Every  Legacy  proceedeth  of  the  Liberality  of  the  Teftator. 

4.  How  a  Legacy  dijfereth  from  a  Gift  in  regard  of  Death,  or 
from  other  Gifts. 

5.  Not  lawful  for  the  Legatary  to  take  his  Legacy  by  his  own  fole 

Authority. 

6.  Legacies  payable,  as  well  by  the  Jdminiftrator  as  by  the  Exe- 

cutor. 

7.  T)ivers  Kinds  of  Legacies  in  Times  pafi. 

8.  'The  Diftinfiion  of  Legacies  confou7ided. 

$.  Who  may  give  and  receive  Legacies,  and  how  Legacies  may 
be  difpofed,  and  of  good  Legacies. 

A     Legacy  (otherwife  termed  by  our  common  Lawyers  a  De- 
vi fe  a)  is  (1)  a  Gift  left  by  the  Deceafed,  to  be  paid  or  per- ,  Tcrrns  0f  Law> 
formed  by  the  Executor  or  Adminiftrator  b.     There  be  other  Defini-  verb.  Devife. 
tions  of  a  Legacy,   which  I  omit,   becaufe  this  one  is  fufficient  c.  cConfkt^'iure1^ 
Wherein  (2)  Four  Things  efpecially  are  to  be  noted.  LegaridcfinYrioncs6, 

aliam  Florentini.a- 
liam  Modeftini,  aliam  Juftiniani,  quarum  nulla  eft  quam  unus  aut  alter  non  tentavic  evertere  :  Sed  fruftra 
quidem  fudarunc  omnes ;  quippe  quorum  fraftis  argument's  nullam  harum  non  per  fe  juftam,  legitimeque 
traditam,  clariflime  oftendit  D.  Gencilis  Oxonienf.  hodie  Legiftarum  decus,  lib.  i.  Le&ion.  &  Epiitol.  c.  14, 
15,  itf. 

Firft,  In  that  it  is  called  a  Gift-,  it  argueth  that  it  (3)  proceedr 
eth  of  the  mere  Liberality  and  free  Good  Will  of  the  dead  Man  j 
and  confequently,  that  he  is  not  of  Neceflky  tied  thereunto  d.  a  Minfing.  in  d.tir. 

Secondly,  In  that  it  is  left,  it  (4)  differcth  from  other  Gifts ;  not de  legat- inftlt<  §' * 
only  thofe  which  are  called  Deeds  of  Gift,  executed  in  the  Life- 
time of  the  Donor ;  but  alfo  from  thofe  Gifts  which  be  made  in 
Confideration  of  Death-,  wherein  the  Things  given  are  delivered  by 
the  Teftator  in  his  Life-time,  to  become  their  own  to  whom  they 
are  delivered,  in  cafe  the  Teftator  die  e.  For  Legacies  are  not  deli-  <=  §.  j.  inftit.  de  Co- 
vered by  the  Teftator,  but  are  to  be  paid  by  his  Executor,  or  Ad-  ?*t-.  ^         , 

.    .„     *       e  '  r  J  *  f  L.j.  Quorum  lega. 

miniftrator  K  &  t  non  dubium, 

And  Thirdly,  Becaufe  the  Legacy  is  to  be  paid  by  the  Executor  deiega.c&ibiDD. 
W  Jdminifirator,  (as  appeareth  by  the  Definition)  it  is  noted,  (j)  c^SSbT** 
that  it  is  not  lawful  for  the  Legatary,  to  take  his  Legacy  by  his  s  D.L.non  dubium. 
own  fole  Authority  8.  (Only  the  Executor  may  of  his  own  Autho-  5^* a  ofo^'of 
rity  enter  to  the  Goods  and  Chattels  of  the  Deceafed  h.)  Otherwife,  E°defiaftPica°i8Pro- 
if  the  Legatary  prefume  to  be  his  own  Carver,  and  do  enter  to  theceedings>c.2.  £23. 
Poffeiuon  of  the  Thing  bequeathed,  without  Delivery  or  Confent  of  ^V.  l!"  non  dibtuS.' 
the  Executor,  he  thereby  lofeth  his  Legacy  * :  Except  in  certain  c.  dc  lega. 
Cafes^  whereof  hereafter  k.  UnfraParr.7.§.i2. 

Fourthly,  In  that  here  is  Mention  as  well  of  the  Adminiftrator  as 
of  the  Executor,  the  Meaning  is,  that  (<5)  not  only  thofe  Legacies 
are  due,  which  are  left  in  a  Teftament  wherein  is  appointed  an  Exe- 
cutor, and  where  the  Party  doth  not  die  Inteftate ;  but  thofe  Lega- 
cies alfo  which  are  left  in  a  Codicil  or  Laft  Will?  wherein  no  Exe- 
cutor is  appointed,  and  where  the  Party  dieth  Inteftate  ' :    Which  '  §.  non  autem.  in- 

D  Legacies fit  de  Codiclh 
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Legacies  as  they  be  due,  fo  are  they  payable  in  both  Cafes ;  in  the 
■■'Eod.§.iionautem.  one  by  the  Executor,  and  in  the  other  Cafe  by  the  Adminiftratorm. 
d^reSdL Nay  more  than  this.;  if  any  Legacy  be  left  in  a  Teftament,  although 
the  Executor  therein  named  cannot  be  Executor,  or  do  refufe  the 
Executorfhip,  and  fo  the  Party  die  in  a  Manner  inteftate,  and 
a  Stat. h.S.  an.  21.  thereupon  Adminiftration  of  his  Goods  is  granted,  according  to  the 
c-  5-  Statutes  of  this  Realm  n :    In  this  Cafe  alfo,  by  the  Laws  and  Cu- 

tefta°nkztSpan"  ftoms  of  this  Realm,  the  Legacies  be  due  and  payable  by  the  Admi- 
7.  §.19."  '    '      '  niftrator  °,  though  it  beotherwife  by  the  Civil  Law  P. 

P  L.j.  in  fin.  de  In- 

juft.  teftam.  L.  fidei  commif.  de  Leg.  j.  Imperator.  dc  Leg.  2.  ff.  Graff  Thefaur.  com.  op.  §.  legatum.  q.S. 

■5  §  fed  olim.inftit.  *n  antient  Time  (7)  there  were  Four  feveral  Kinds  of  Legacies: 
de iega.  '  Ter  vindicationem  <i,  per  dairmationem  r,  per  finendi  modum  f,  per 

1  Aiii  kgunt  Per  prdceptionem1.  That  is  to  fay,  by  Challenge,  by  Condemnation, 
Porciu.s&Minfin"1  by  Suffering,  by  Foretaking.  Being  fo  diftinguifhed,  by  Occafion  of 
in  d.  <j.  fed  olira.  a  certain  Solemnity  or  Formality  of  Words  afligned  to  every  Kind  of 
'  l^e.obhganonem,  Legacy  u  .  wjtn  feveral  A&ions  or  Remedies  afcribed  to  every  fuch 
nem.  Legacy,  for  the  Recovery  thereof x.     But  afterwards  the  (8)  Laws 

t  i.  e.  ante  captio-  bein2;  more  favourable  to  dead  Men's  Wills,  this  precife  Solemnity 
ttd^Um"S'm d'  of  Words  was  taken  away,  and  Liberty  granted  to  make  Bequefts  by 
>■ .  Accipe .  fmguio- any  Manner  of  Words  7.  (As  elfewhere  more  fully2.)  Whereby 
rumicgaiDnim  ex-  jn  tjic  -gn^  aji  Legacies  became  of  one  and  the  fame  Nature,  and. 
rem  illanv  habe'to!  are  all  at  this  prefent  recoverable  by  like  Actions  a.  Which  by  the 
i.Haeresmeus.dam-  Civil  Law  is  threefold  b.  With  us,  if  the  Executor  detain  the  Le- 
resme°uffin'itoHTl"  ga<7,  or  do  flack  t]ie  Performance  of  the  Teftator's  Will,  the  Lega- 
tium  rem  iiiam  fii-  tary  mull  fue  the  Executor  in  the  Ecclefiaftical  Court,  for  the  fame 
here0'  liiTcs  r*~  Legacy  fo  detained  or  not  fatisfied  c.  For  farther  Confirmation 
drum  iiiud^prLipl-  hereof,  I  have  fet  dpwn  verbatim  that  which  I  find  written  by  that 
to.giofT.ind.§.  fed  learned  and  no  lefs  religious  Man,  Doctor  d  Cofen,  (as  I  take  it,)  in 
^Legato  videlicet tnat  worthy  Work,  intituled,  An  Apology  for  fundry  'Proceedings 
per  vindicationcm  by  JurifdiUion  Ecclefiaftical,  Tart  1.  cap.  3,  whofe  Words  are 
reiiao,aaiorcaiis  t^efe .  An  Executor  may  fue  another  in  a  Spiritual  Court  touching 
vero  /mpTrfbnaeiis  his  Teftator's  Goods,  in  this  Cafe  j  viz.  If  a  Man  devife  or  bequeath 
nafcebatur.  sinendi  Corn  growing,  or  Goods,  unto  one,  and  a  Stranger  will  not  fuffer 
S^SSS  the  Executor  to  perform  the  Teftament ;  for  this  Legacy  he  ihall  fue 
line  vitio  capitur:  the  Stranger  for  it  in  a  Spiritual  Court  e.  But  it  a  Man  take  from 
legatum  per  prs-  tilc  Executor  Goods  bequeathed,  for  this  the  Executor  muft  ufe  his 
frmn^hc^ciWnds  AUion  of  Tfefpafs,  and  not  fue  in  the  Spiritual  Court :.  For  Execu- 
exigebatur.  Alin-  tors  cannot  fue  for  the  Goods  of  their  Teftator  in  a  Court  Eccleiia- 
ft&S!;  in  d"  ftical>  but  at  the  Common  Law  f.  Alfo  Tenants  may  be  fued  at 
y  l.  j.  c.  com.  de  the  Common  Law  by  Executors  or  Administrators  for  Rent  behind, 
lega^  §.  noftra.  in- ancj  due  to  the  Teftator  in  his  Life-time,  or  at  the  Time  of  his 
*  infra  part '4.  §.  4.  Death  j  and  they  may  for  the  fame  diftrain  the  Land  charged  with 
aD.  §.  noftra. inftit.  the  Rent  s.  If  a  Teftament  bear  Date  at  Caen  in  Normandy  h,  and 
de  jufe'  civiii  tres  bc  Prove^  m  England,   the  Executor  may  upon  fuch  Teftament 

aftioncs  Legatariis  have  Adtion. 
competere  dignof- 

citur,  pcrfopalcm,  realem,  hypothecariam.  Jure  autem  quo  nos  utimur,  quin  prima  actio,  qua  executor  ex 
quafi  contractu  tencatur,  etiamnum  vigeat,  nulla  eft  dubitatio.  Secunda  etiam,  qua  rem  Legatam  perfequi- 
mur,  competit  quidem  legatario  primo  adverfus  executorem,  (en  adminiftratorem,  pro  re  tradenda ;  deinde, 
adepta  poffeftione,  adverfus  quemlibet  poflefforem  conceditur  aftio  tranfgreflionis.  Tertis  vero  aftioni,  qua 
res  teftatoris  legatariis  pignorari  dicitur,  fufpicor  nullum  in  hoc  regno  locum  effe  rclictum.  c  Tract,  de 
repub.  Ang.  libV  3.  <?.t>.  Bract,  de  legib.  &  conf.  Angl.  lib.  3.  c.z6.  in  fin.  Brook  Abridg.  tit.  Devife,  n.  27.45. 
Fitxherb.  Nat.  Brev.  fol.  41.  &  50.  in  Br.  de  confultac.in  princ.  Plowden  in  caf.  inter  Faramor  &  Yardley.  Terms 
of  Law,  verb.  Devife.  «  D.  Cofens  Apology  of  Mclefi'afitcal  Proceedings  parte  prima,  c.  3.  pag.  23.  «  T.  4  H.  3. 
refercnte  Fitzh.  tit,  prohib.        »'  Stat.  2  R.  c,  3.  1 7.        s  31  H.  S.  1. 37.        h  T.  1S  Ed.  2.  tefta.  6, 

3  But 
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But  if  an  Etiglijhvian  being  in  Flanders  makes  his  Will  there, 
and  therein  devife  ovinia  bona  ftia,  (jc.  though  by  the  Law  there 
by  the  Name  de  bonis  all  his  Lands  are  comprehended,  yet  by  the 
Law  of  this  Nation  they  ihall  not  pafs  l.  J.M.  jjTEUiLjbhi- 

Of  Legacies  or  Devifes  it  will  be  fufficient  to  touch  a  few  Points.  *on  s  Ca  e' 
In  the  Books  of  the  Common  Law  it  is  fet  down,  that  they  mail  be 
recovered  in  a  Spiritual  Court,   and  not  in  a  Court  Temporal  k. k  37  H.  6.  p.  9. 
Therefore  if  a  Termor  of  certain  Land  bequeath  his  Crop,  and  die, 
the  Spiritual  Court  Ihall  hold  Plea  thereof1.     Likewife  where  one  'H.SH.j.exFitxh. 
fued  in  Court  Chriftian  for  Goods  devifed  by  Teftament,  which  an- tic-  Prohib>  '* 
other  claimed  by  Deed  of  Gift,  and  thereupon  brought  a  Prohibi- 
tion, and  mewed  the  Deed  of  Gift,    and  allcdged  withal,  that  the 
Defendant  was  neither  Executor  nor  Adminiftrator :  Yet  becaufe  it 
was  by  Name  of  a  Legacy,  it  was  adjudged  to  belong  to  the  Spiri- 
tual Court,   by  which  it  was  to  be  determined,  and  the  Circum- 
ftances  to  be  tried,  whether  the  Devife  were  good,  or  net  m.     And  m  4<JEd-3-  fol.32. 
in  refpedt  a  Man  hath  fuch  Action  againft  the  Executor  for  a  Legacy 
before  the  Ecclefiaftical  Judge,  therefore  the  Legatary  or  Devifee 
may  not  of  his  own  Head  take  the  Goods  or  Chattels,  devifed  to 
himfelf,  out  of  the  PofTefTion  of  the  Executor  n.     And  for  this  alfo  ■>  m.  20  E.  4. 9. 
efpecially,  becaufe  the  Law  doth  not  appoint  that  the  Legacies  mail 
be  afligned,  paid,  or  delivered,  until  the  Debts  of  the  Teftator  be 
fatisfied  and  paid  °.     But  becaufe  an  Inheritance  devifed  is  not  de-  °  T.  2H.6.  15. 
mandable  in  an  Ecclefiaftical  Court,  but  in  the  Temporal  P;  there-  pBr.ia0n  1.5.  c.i<s. 
fore  the  Legatary,  (according  to  the  Devife)  without  farther  Affign- 
ment  or  Delivery,  may  enter  into  them  after  the  Death  of  the  Te- 
ftator <i.  Iil7ki™5i'"'?n- 
If  a  Man  by  his  Teftament  bequeaths  Goods  to  the  Fabrick  of  a  inft.  part  1.  foi.  3. 
Church;  for  this  Legacy  the  Executors  may  be  fued  in  Court  Eccle- 
fiaftical.   Alfo  if  Chattels  real  r  (as  a  Leafe)  be  bequeathed  by  Will, '  &CZ- in  br-  oriS- 
a  Man  may  fue  for  them  in  Court  Ecclefiaftical  f,  but  not  fo  for  £'  ^lber\iei  0f  the 
Lands  devifed.    If  a  Teftator  by  his  Teftament  doth  charge  his  Exe-  ciergy  by  theLa-wsof 
cutor  to  pay  his  Debts,  the  Creditors  (in  refpeft  of  fuch  Charge)  g^d?'  jjJJh 
may  fue  for  them  in  the  Court  Ecclefiaftical  k    When  a  Man,  be-RobertWyer,teni- 
ing  Executor  or  Legatary,  (and  fo  enjoined  by  Will,)  doth  refufe  to  pore  h.  8.  Browni. 
ereft  a  Grammar-School,  and  is  therefore  fued  in  a  Court  Ecclefia-  ibidem"'      ?4 
ftical  i  if  he  purchafe  a  Prohibition,  the  other  Party  fhall  have  a 
Confultation  u.  u  Ibidcm- 

Where  a  Man  devifeth  that  his  Executors  mail  fell  his  Lands,  and 
out  of  the  Money  which  mall  be  raifed  by  Sale,  giveth  a  Portion  to 
his  Daughters ;   it  was  adjudged,  that  neither  the  Land  nor  Money 
was  Teftamentary,  for  it  is  not  Affets  to  fatisfy  Debts,  but  a  Sum  a- 
rifing  of  Land,  and  appointed  to  fpecial  Ufes  in  Way  of  Equity, 
and  not  as  a  Legacy,  and  therefore  not  to  be  fued  for  in  the  Ecclefia- 
ftical Court,  but  in  a  Court  of  Equity  :  And  the  Ecclefiaftical  Court 
cannot  hold  Plea  of  a  Legacy  in  Equity,  but  where  it  is  a  Legacy  in  ,  T  j  Tac  c  B  Rot 
Law  indeed  x.     Yet  if  it  be  a  Man's  perfonal  Legacy,  though  it  be  S95.  Edwards  vcrf. 
to  be  raifed  out  of  the  Profits  of  Land,  it  being  but  a  Leafe  for  Gr«ws.  Hob.  Rep. 
Years,  and  the  Party  hath  raifed  it,  and  died  before  Payment,  no  "j^m.jJscJoe' 
Adtion  being  maintainable  for  it  at  Common  Law  by  Account  a-  \[%.  c.  B.  1  Leon, 
gainft  the  Executors;   it  is  Reafon  there  mould  be  Remedy  in  the  ]^£Jit£/eon'8i" 
Ecclefiaftical  Court :  And  fo  it  was  adjudged  in  Loves  Cafe,  and  a  y  p. 9 |ac.B.R.i<>oe 
Confultation  awarded  ?.    Vide  Cro.  part  1.  fol.  395.  H.  10  Car.  B.R,  vcrf.Haphfden,  cro. 
Better  verfus  Brett.  jf^S"  S£ 
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But  the  Point  in  the  laft  mentioned  Cafe  hath  been  otherwifc  ad- 
judged, {viz.)  the  Devife  was,  that  T.  S.  fhotild  fell  his  Lands  and 
diftribute  the  Money  to  A.  CB.  and  C.  equally  j  the  Land  was  fold, 
and  one  of  the  Legatees  fued  in  the  Spiritual  Court  for  his  Legacy,* 
adjudged,  that  this  was  not  Teftamentary,  it  being  a  Sum  ariiing 
out  of  Lands ;  and  therefore  not  determinable  in  the  Spiritual  Court, 
but  in  a  Court  of  Equity,  for  'tis  a  Truft  in  the  Devifee  T  S.  for 
the  Benefit  of  the  Legatees.    Hob.  265.  Edwards  verfus  Graves. 

So  where  the  Teftator  devifed  a  Legacy  to  T  S.  to  be  paid  out  of 
the  'Profits  of  his  Land-,  and  he  devifed  thofe  very  Lands  to  his 
Executor  for  a  Term  of  Years,  and  died  ■,  adjudged,  this  was  a 
Temporal  Matter,  and  not  Teftamentary,  becaufe  the  Legacy  was 
to  arife  out  of  the  Profits  of  Lands.  Send.  21.  Pafchal  verfus 
Ketteridge  -,  but  2  Cro.  279.  Love  verfus  Naplefden  contra. 

So  that  where  a  Thing  is  not  Teftamentary,  'tis  not  to  be  reco- 
vered in  the  Spiritual  Court  j  but  if  'tis  Teftamentary,  and  a  Suit 
is  brought  in  that  Court,  and  the  Defendant  proves  Payment  by 
one  Witnefs,  which  they  refufe,  a  Prohibition  {hall   be  granted. 

1  Vent.  291.  Richard fon  verfus  cDesborough,  and  2  Salk.  547.  Shot- 
ter  verfus  Freind. 

Not  a,  A  Rent  iffuing  out  of  Lands  held  for  a  Term  of  Tears,  and 
devifed  to  T.  S.  for  Life,  fhall  be  recovered  in  the  Spiritual  Court. 
Roll.Abr.  300.  Sid.  279.  Ramfey  verfus  Rojfe.  S.  P. 

So  where  the  Teftator  devifed  Leafes  to  his  eldeft  Son,  and  that 
out  of  the  fame  he  mould  raife  fuch  a  Sum  of  Money  for  Portions 
for  his  Daughters,  who  libelled  in  the  Spiritual  Court  for  their  Por- 
tions ;  adjudged,  that  this  mould  not  be  accounted  as  a  Rent  ifluing 
out  of  the  Lands,  but  as  a  Teftamentary  Legacy,  and  to  be  reco- 
vered in  that  Court.  1  Bulft.  153.  Denris  Cafe.  2  Cro.  279.  Love 
verfus  Naplefden.  S.  P. 

So  where  T.S.  covenanted  to  pay  to  Three  Perfons  20/.  a-piece, 
at  the  Age  of  Twenty-one  Years,  and  being  fick,  he  devifed  to  each 
of  them  20/.  a-piece  at  their  refpe&ive  Ages  of  Twenty-one  Years, 
and  this  was  in  'performance  of  his  Covenant ;  one  of  the  Legatees 
libelled  againft  the  Executor  in  the  Spiritual  Court  for  his  Legacy  ,• 
and  upon  a  Motion  for  a  Prohibition,  fuggefting,  that  the  Party  was 
bound  in  a  Covenant  to  pay  thefe  Legacies,  the  fame  was  granted. 
Moor  N°  368.  Margery  Davis 's  Cafe. 

So  where  the  Teftator  gave  Legacies  to  the  Children  of  T.  S.  and' 
appointed  that  his  Executor  mould  give  Bond  to  the  faid  L.  S.  to 
pay  the  Legacies,  and  accordingly  the  Executor  gave  fuch  Bond; 
and  upon  a  Libel  in  the  Spiritual  Court,  a  Prohibition  was  granted, 
Hetley  87.   Warner's  Cafe,   and  ibid.  161.    Champnys  Cafe.     See 

2  Brozvnl.  11. 

But  in  the  Cafe  of  Ramfey  and  Rojfe  before-mentioned,  Juftice 
Ttvifden  was  of  Opinion,  that  an  Jiiion  on  the  Cafe  would  lie  to 
recover  a  Legacy  devifed  to  be  paid  out  of  the  Profits  of  Lands; 
'tis  true,  if  it  had  been  of  a  Rent  to  be  paid  out  of  a  Leafe  for 
Years,  there  the  Suit  muft  be  in  the  Spiritual  Court,  becaufe  a  Rent 
ifluing  out  of  a  Leafe  is  Teftamentary,  for  the  Leafe  is  a  Chattel, 
and  by  Confequence  the  Rent  muft  be  of  the  fame  Nature. 

'Tis  likewife  true,  that  the  Common  Law  takes  Notice  of  a  Le- 
gacy not  in  Specie,  but  in  collateral  Matters;  as  for  Inftance,  where 
a  Promife  is  made  to  pay  Money,  if  the  Plaintiff  would  forbear  to 
4  fue 
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fue  for  a  Legacy,  this  is  a  good  Consideration  to  ground  an  Action 
on  the  Cafe ;  but  fuch  Action  will  not  lie  for  a  Legacy  in  Specie 
Ray  in.  23.  Sid.  4$.  Nicholfon  verfus  Sherman. 

The  Teftator  devifed  feveral  Legacies,  and  amongft  the  reft  40  L 
to  a  Charity ;  the  Eftate  fell  fhort  to  pay  all,  and  the  Judge  of  the 
Spiritual  Court  being  of  Opinion,  that  the  entire  40/.  ought  to  be 
paid,  and  not  in  Average  with  the  other  Legacies;  the  Plaintiff  ex- 
hibited his  Bill,  fetting  forth  this  Matter,  and  prayed  an  Injunction 
to  that  Court  j  but  it  was  denied,  becaufe  Legatory  Matters  are  to 
be  determined  by  the  Civil  Law;  and  the  Spiritual  Court  hath  the 
proper  Jurifdiction  in  fuch  Cafes ;  and  if  by  their  Law  a  charitable 
Legacy  hath  the  Preference,  the  Court  of  Chancery  will  not  inter- 
pofe.     1  Vem.  230.  FeUding  verfus  'Bond. 

The  Sifter  of  the  Teftator  to  whom  he  devifed  a  Legacy,  libelled 
againft  the  Executor  in  the  Spiritual  Court,  and  obtained  a  Sen- 
tence for  her  Legacy  and  Cofts  j  afterwards  the  Executor  exhibited 
a  Bill  in  Equity  againft  the  Legatee  to  difcover  how  much  of  the 
Teftator's  perfonal  Eftate  came  to  her  Hands;  and  it  was  held,  that 
this  Matter  was  proper  for  an  Account  in  Chancery,  tho'  after  Sen- 
tence for  the  Legacy ;  and  decreed,  that  if  it  mould  appear  that  the 
Executor  had  Aifets  to  pay  the  Legacy,  then  he  mould  pay  it  with 
Intereft  and  full  Cofts,  both  in  this  Court  and  in  the  Spiritual 
Court.  Chancery  Cafes  by  the  Lord  Nottingham  434.  Bland  verfus 
Elliot. 

Libel  in  the  prerogative  Court  for  a  Legacy,  the  Defendant  mo- 
ved for  a  Prohibition  upon  the  Statute  23  JET.  8^  c.  9.  for  that  the 
Parties  lived  in  Two  Diocefes;  and  by  that  Statute  'tis  enacted, 
that  no  Perfon  {hall  be  cited  to  appear  out  of  his  Diocefe,  &c.  but 
becaufe  the  Will  was  proved  in  the  Prerogative  Court,  and  the  Suit 
for  the  Legacy  was  there,  and  Sentence  given,  which  Was  confirm- 
ed upon  an  Appeal  to  the  Delegates,  and  Cofts  taxed,  and  the  Sen- 
tence executed  j  'tis  now  too  late  for  a  Prohibition.  Cro.  Car.  97° 
Smith  verfus  Tendrell. 

The  Teftator  devifed  in  thefe  Words,  (viz.)  I  give  my  Niece 
B..L.  500 1.  which  my  Sifter  the  Lady  C.  hath  now  in  her  Hands y 
as  by  her  Bond  to  me  it  appears ;  and  about  Ten  Years  before  his 
Death  the  500/.  was  paid  to  himfelf,  who  made  no  Alteration  in 
his  Will,  but  died  ;  adjudge?!,  that  the  Legacy  was  due,  tho'  the  Se- 
curity was  altered,  for  this  is  a  pure  Legacy,  and  the  Words  (Which 
my  Sifter  hath  now  in  her  Hands)  arc  only  to  mew,  that  it  mould 
be  as  certain  to  her  as  he  could  exprefs,  for  a  Legacy  which  is  pecu- 
niary mall  remain,  but  a  Specifick  Legacy  may  be  loft,  by  being  al- 
tered.    Ray m.  325.  Tawktis  Ca(e. 

So  where  the  Teftator  devifed  a  Legacy  to  be  paid  out  of  fuch 
Debts  which  were  due  to  the  Teftator,  or  out  of  fuch  Money  at  In- 
tereft, and  the  Debts  and  Money  are  called  in  in  the  Life-time  of 
the  Teftator,  yet  the  Legacy  remains  due.  Ibid.  fol.  326. 

The  Teftator  devifed  a  pecuniary  Legacy,  and  then  told  his 
Executor,  that  he  had  made  his  Will  and  given  fuch  a  Legacy,  and 
1  would  have  you  encreafe  it  to  fuch  a  Sum,  this  is  called  Commif 
firm  fidei  in  the  Civil  Law;  and  'tis  a  good  Legacy.  2  Cro.  34 5 ■>■ 
Benfon  verfus  Cartwright.    Godb.  246.  S.  C    2  Bulft.  207.  S.  C 

So  where  the  Teftator  by  his  Will  defired  his  Executor  to  give 
T.  S.  500/.  this  is  a  good  Legacy,  tho'  he  left  it  to  the  Executor, 
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how,  when,  and  in  what  Manner  to  difpofe  it,  and  gave  no  particu- 
lar Directions  himfelf.     i  Cham.  Rep.  246. 

The  Teftator  by  his  Will  recited,  that  he  owed  T,  S.  5  /.  and 
would  have  his  Executor  to  make  it  up  1  o  /.  the  Legatee  libelled 
in  the  Spiritual  Court  for  the  10/.  and  upon  a  Motion  for  Prohibi- 
tion, it  was  denied,  becaufe  the  10/.  was  no  Addition  to  the  Debt 
of  5  /.  but  a  new  Sum  given  in  Satisfaction  of  it,  and  fo  the  whole 
10/.  was  a  Legacy.     2  Roll.  284. 

Devife  of  1 000  /.  Legacy  to  be  laid  out  in  a  Purchafe  for  the  Be- 
nefit of  her  Grandfon  for  Life,  and  the  Intereft  thereof  in  the  mean 
Time  to  him,  for  his  better  Maintenance ;  and  if  he  died  before  the 
Money  was  laid  out,  then  one  half  to  the  Wife  of  the  Defendant, 
(to  whom  the  Care  of  the  Grandfon  was  committed)  the  other 
Moiety  to  the  Plaintiff,  who,  together  with  the  Defendant  were 
Joint  Executors ;  the  Defendant  alone  received  the  Money,  and  the 
Legatee  died  before  it  was  laid  out,  and  then  the  Defendant  refined 
to  pay  .the  Moiety  to  the  Plaintiff,  pretending  it  was  all  fpent  in 
Suits  at  Law,  for  the  Benefit  of  the  Legatee  in  his  Life-time  j  but 
decreed,  that  the  Defendant  could  not  lay  out  the  Money  any  o- 
therwife  than  appointed  by  the  Will,  and  therefore,  that  the  Plain- 
tiff fhall  have  her  Legacy,  Intereft,  and  Cofts.  Cham.  Cafes  250. 
Corbett  verfus  Franklyn. 

By  the  Civil  Law,  the  Teftator  may  devife  what  belongs  to  an- 
other, but  then  there  muft  be  fome  Circumftance  which  may  make 
fuch  a  Difpofition  appear  to  be  reafonable  -,  and  if  he  did  know,  that 
the  Thing  devifed  was  not  his  own,  then  the  Executor  muft  give 
the  Thing  it  felf,  if  he  can  purchafe  it  -,  or  if  he  cannot,  then  he 
muft  give  the  Value  of  it,  becaufe  it  plainly  appeared,  that  fome 
Benefit  was  intended  to  the  Legatee ;  but  it  will  not  be  prefumed, 
that  the  Teftator  knew  the  Thing  was  not  his  Own,  unlefs  'tis 
proved,  and  that  muft  be  by  the  Legatee,  for  he  who  demands  is 
bound  to  eftablifti  his  Right ;  and  if  'tis  proved,  that  the  Teftator 
did  know  that  the  Thing  was  not  his  Owny  then  the  Legacy  is  void. 

So  if  he  knew  that  it  was  not  his  Own,  and  if  afterwards  he 
mould  acquire  it  by  a  Lucrative  Title  (as  by  Gift);  yet  the  Legacy 
would  be  void,  unlefs  it  appears  that  the  Teftator  intended  the  Le- 
gatee mould  have  the  Thing  it  felf,  or  its  Value. 

§.  VII.  The  Definition  of  a  Gift  in  Consideration,  or 
becaufe  of  Death. 

1.  What  is  a  Gift  in  Confederation  of  1)eath. 

2.  'Three  Sorts  of  Gifts  in  Confederation  of  T)eath. 

3.  JVhich  of  thefe  Three  Gifts  is  compared  to  a  Legacy. 

Gift  in  Confederation  of  Death  is,  (1)  Where  a  Man,  moved 
with  the  Confideration  of  his  Mortality,  doth  give  and  deliver 
fomething  to  another,  to  be  his,  in  Cafe  the  Giver  die ;  or  other- 
» inftit.  de  donac.  wife  if  he  live,  he  to  have  it  again  a.  Of  (2)  Gifts  in  Cafe  of 
^i!2.nff.dcdonac.  Death  tnere  De  Tnree  Sorts  b.  One,  when  the  Giver,  not  terrified 
mor.  caufa.  '  with  Fear  of  any  prefent  Peril,  but  moved  with  a  general  Confidera- 
cf,L,affLdSeniL,tion  of  Man's  Mortality,  giveth  any  Thing  c.  Another,  when  the 
Jau/don. '  e  m°r'  Giver,  being  moved  with  imminent  Danger,  doth  fo  give,  that 
1  ftraightways 
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itraightways  it  is  made  his  to  whom  it  is  given  d.     The  Third  is, d  D-  L-  *• 
when  any  being  in  Peril  of  Death,  doth  give  fo.mething,  but  not  fo 
that  it  mall  prefently  be  his  that  received  it,  but  in  Cafe  the  Giver 
do  die  e.     This  (3)  laft  Kind  of  Gift  is  that  which  is  compared  to  a  e  ibidem. 
Legacy  f.   But  the  other  Two  are  reputed  iimple  Gifts,  if  the  Giver  f  Bar.  in  d.  L.  re- 
do not  make  exprefs  Mention  of  his  Death ;   and  fo  they  cannot  be  ^f  J^Z' 

1        1  1       r  1 1   T-<  n*  /->    c  IT1  n  *  „  com.  op.  9.  donatio. 

revoked  s,  but  take  full  Effect,  rrom  the  Time  or  the  Making  of  the  q.  1. 
Gift,  if  the  fame  be  not  fraudulent  b.     Neverthelefs,  if  a  Man  deli-  6  J."1,  c]ar#  §•  do" 
ver  unto  thee  certain  Goods  to  be  kept  until  he  be  dead,  and  then  b*stat.  EHz.an.13. 
to  be  difpofed  or  distributed  in  pios  ufus  ;  in  this  Cafe  thou  art  Exe-  c.  5.  fcan.^.c.  n. 
cutor  of  thofe  Goods  fo  to  be  distributed  *.  *  UJ>;1™  infcr;,bi" 

tur  Abridgment  des 
cafes,  Inccrto  Authore,  Edit.  1599.  f.  157.  n.  7. 

Where  Legacies  are  to  be  recovered. 

Jf.  Legacies  may  be  recovered  in  the  Spiritual  Court  againft  an 
Administrator,,  with  the  Will  annexed,  or  againft  an  Executor  of  his 
own  Wrong.     Roll.  rAbr.  9^9. 

The  Teftator  made  Two  Executors,  one  of  them  made  7".  S. 
Executor,  and  died,  and  then  the  furviving  Executor  died  Inteftate; 
a  Legatee  fued  T".  S.  in  the  Spiritual  Court  for  a  Legacy,  who 
pleaded  this  Matter ;  and  the  Plea  being  refufed,  he  moved  for  a 
Prohibition ;  but  it  was  denied,  becaufe  the  Matter  is  Teftamentary, 
and  perhaps  7*.  S.  the  Executor  of  the  Executor  might  have  the 
Poffeffion  of  all  the  Goods  of  the  firft  Teftator ;  and  tho'  by  our 
Law  where  there  are  Two  Executors,  and  one  dies,  the  Survivor 
mall  have  all,  yet  by  their  Law  it  may  not  be  fo,  and  this  purely 
belongs  to  their  Law  j  and  if  they  proceed  wrongfully,  the  Party 
ought  to  appeal,  but  they  mall  not  be  prohibited  by  S.  R.  1  Lev. 
164.  Quillam  verfus  QUI. 

The  Will  was  thus,  (viz.)  I  Will  that  my  Executor  Jhall  fell  my 
Lands,  and  with  the  Money  pay  10].  to  my  Ti aught er  M.S.  and 
lol.  to  E.  S.  adjudged,  that  the  Legatees  may  fue  for  thefe  Lega- 
cies in  Chancery  i  and  if  the  Executor  dies,  they  may  exhibit  a  Bill 
againft  his  Executor  or  Adminiftrator ;  and  fo  likewife  if  the  Mo- 
ney is  to  be  raifed  out  of  the  Profits  of  Lands ;  and  in  fuch  Cafe 
they  cannot  fue  in  the  Spiritual  Court.     Srozvnl.  3  2. 

But  where  the  Teftator  devifed  that  his  Feoffees  Shall  fell  his 
Lands,  and  that  the  Money  arising  by  fuch  Sale  mail  remain  in 
their  Hands  to  pay  Legacies,  there  the  Suit  is  properly  in  the  Spiri- 
tual Court.     2  Bulfi.  257.  Sambem  verfus  Sambem. 

Where  Lands  were  devifed  to  be  fold  by  his  Executors,  and  the 
Money  to  be  distributed  to  certain  Ufes,  this  is  not  a  Legacy  to  be 
recovered  in  the  Spiritual  Court,  but  in  Chancery.  Hob.  265. 
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Legacies  may  be  confidered  under  the  following  Heads ; 

(i.)  djfent  of  an  Executor  to  a  Legacy. 

(2.)  Of  Abatement  of  Legacies  in  Proportion. 

(3.)  Legacies  devifed  to  be  paid  out  of  Lands  and  out  of  perfonal 

Eftates. 
(4.)  Legatee  dying  before  Time  of  Payment,  and  where  a  Legacy 

/hall  furvive. 
(5.)  Where  Executor  ?mift  give  Security  for  Payment  of  Legacies. 
(6.)  Of  refiduary  Legatees  and  Surplus  of  the  Eftate. 
(7.)  Where  Interefi  foall  be  paid  for  a  Legacy,  where  not. 
(8.)  Other  Cafes  cojzcemifig  Legacies. 

AND  firft  of  djfent  to  a  Legacy,  which  feems  to  be  like  an  At- 
tornment to  a  Grant  of  a  Reverfion,  (viz.)  'Tis  a  perfecting 
Act,  and  where  Goods  or  Chattels  are  devifed,  the  Legatee  cannot 
take  them  without  the  Affent  of  the  Executor ;  if  he  doth,  he  is 
liable  to  an  Action  of  Trefpafs.    Keilways  Rep.  128.  T)yer  254.  £. 

But  an  Affent  is  not  necelfary  to  a  T)evife  of  Lands,  for  the  De- 
vifec  may  enter  without  the  Affent  of  the  Executor  ■>  and  if  the  Heir 
at  Law  mould  enter  before  him,  the  Devifee  may  enter  and  eject 
him.     1  Jnft.  in.  1  Sroicnl.  132. 

His  Affent  is  neccffary  to  the  Devife  of  a  'term  for  Tears-,  and  in 
what  Manner  that  mail  be,  fee  Plowd.  Com.  510.  a.  1  Lev.  25. 
And  the  Affent  of  an  Executor  to  the  firft  Devifee  of  fuch  a  Term, 
is  an  Affent  to  him  in  Remainder.     March  136. 

The  Executor  may  affent  to  a  Legacy  before  Probate  of  the 
Will,  if  he  is  above  Seventeen  Tears  old,  and  before  he  is  Twenty- 
one  ;  but  if  he  is  under  Seventeen,  then  he  is  not  able  to  take  upon 
him  the  Office  of  Executor,  and  then  alio  his  Affent  is  of  no 
Force ;  and  fo  it  was  held  in  Pigott  and  Gafcoignes  Cafe.  5  Co. 
fo.  *9.  Cro.  Eliz.  602.  S.  C    1  Brownl.  46.  S.  C. 

Where  there  are  feveral  Executors,  the  Affent  of  one  of  them  is 
fufficient,  and  if  there  are  not  Affets  to  fatisfy  all  the  Debts,  then  he 
alone  who  affented  mail  anfwer  it  out  of  his  own  Eftate  -,  therefore 
'tis  not  fafe  for  an  Executor  to  affent  before  all  the  Debts  are  paid. 

An  Affent  need  not  always  be  exprefs,  for  an  implied  djj'ent  in 
many  Cafes  is  fufficient ;  as  for  Inftance,  if  the  Teftator  appoints 
the  Legatee  to  do  fome  Aft  in  refpect  of  his  Legacy,  and  the  Exe- 
cutor accepts  the  Performnnce  of  fuch  Act,  this  is  an  Affent  by  Im- 
plication ;  fo  if  a  Sum  of  Money  is  devifed  to  an  Executor  to  edu- 
cate the  Children  of  the  Teftator,  and  he  educates  them  accordingly, 
this  mews  that  he  affents  to  the  Thing  by  "Way  of  Legacy,  and 
doth  not  take  it  as  Executor.  See  Paramour  verfus  Tardly.  Plowd. 
Co?n.  53. 

So  if  an  Horfe  is  devifed  to  T.  S.  and  one  offering  to  buy  the 
Horfe  of  the  Executor,  he  directs  him  to  the  Legatee ;  or  if  the 
Executor  himfelf  offereth  the  Legatee  Money  for  him,  this  implies 
fe'„  Affent,  that  he  mould  take  it  by  the  Will. 

The  Teftator  being  poffeffed  of  a  Plantation  in  Barbadoes,  de- 
vifed the  fame  to  his  Children  (then  Infa?its),  and  made  the  Defen- 
dant^ Robinfon,  Executor,  and  directed  that  he  mould  receive  the 
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Profits,  and  account,  eye.  he  afterwards  made  a  Leafe  thereof  to  Jf, 
for  a  Term  of  Years,  referving  Rent  in  Truft  for  the  Children. 

.Afterwards  the  Executor  fold  this  Plantation  to  one  Faukoner0 
for  a  valuable  Confideration,  and  applied  the  Money  towards  Pay- 
ment of  the  Tcftator's  Debts,  (his  other  Eftate  falling  fhort),  and 
now  the  Children  exhibit  their  Bill  to  have  an  Account  of  the  Pro- 
Tits,  and  a  .Reconveyance  to  them,  and  that  they  might  enjoy*  it  ac- 
cording to  the  Will,  inlifting,  that  the  Executor  by  making  this 
Leafe  to  W-  had  afjlnted  to  the  Devife  of  the  Plantation  to  them. 

On  the  other  Side  it  was  argued,  that  this  was  noAifent,  for  that 
depends  on  the  Intent  of  the  Executor,  to  part  with  all  his  Intereft; 
as  where  a  Leafe  is  devifed  in  Specie^  if  the  Executor  affents,  he 
hath  no  longer  an  Intereft  in  the  Eftate ;  but  in  the  principal  Cafe, 
the  Executor  did  apprehend,  that  he  had  full  an  Eftate  remaining 
in  himfelf,  becaufe  he  fold  it  to  raife  Money  for  Payment  of  Debts ; 
fo  that  'tis  plain  he  did  not  intend  to  exempt  the  Eftate  from  pay- 
ing of  Debts,  by  vefting  it  in  the  Legatees  by  any  Affent ;  but  ta- 
king this  Affent  moft  ftrongly  againft  the  Executor,  the  making  this 
Leafe  amounts  only  to  an  Affent  by  Implication,  and  that  in  E- 
quity  it  will  not  amount  to  fo  much :  But  it  was  decreed,  that 
where  an  Executor  hath  affented  to  a  Legacy,  he  fhall  never  after- 
wards avoid  it,  tho'  in  fuch  Cafe  a  Creditor  may  enforce  a  Legatee 
to  refund.     1  Vern.  90,  460.  Koellv.  Robinfon.   2  Vent.  358.  $.  C. 

Where  a  Legacy  is  given  abfolutely,  the  Executor  may  affent  to 
it  upon  a  Condition  precedent ;  as  thus :  If  you  bring  me  fuch  a  Bond 
wherein  the  Teftator  is  bound  to  It.  S.  then  you  may  take  the  Cat- 
tle to  you  bequeathed ;  or  if  you  will  pay  the  Arrears  of  Rent  due 
to  t.  S.  at  the  Teftator's  Death  ,•  and  in  fuch  Cafe,  if  the  Condition 
is  not  performed,  then  there  is  no  Affent  given  to  the  Legacy ,-  but 
'tis  otherwife  where  the  Condition  is  fubfequent ;  as  thus :  I  do  a- 
gree  and  confent,  that  you  jhall  have  the  Thing  devifed^  if  you  pay 
fo  much  to  ?ne  every  Tear,  &c.  now  in  fuch  Cafe,  if  the  Legatee 
take  the  Thing,  he  fhall  not  lofe  it  afterwards,  tho'  he  doth  not 
perform  the  Condition,  becaufe  the  Executor  by  his  Affent  cannot 
make  that  conditional  which  the  Teftator  hath  given  abfolutely. 

Where  an  Executor  once  affents  to  a  Legacy,  he  fhall  never  af- 
terwards revoke  or  countermand  it  j  and  if  he  fhould  refufe  to  af- 
fent, he  may  be  compelled  by  a  Sentence  in  the  Spiritual  Court, 
or  by  a  Decree  in  Equity,  or  he  himfelf  may  afterwards  affent,  for 
a  Dif-affent  is  not  fo  peremptory  as  an  Affent ;  therefore  Anno 
14  H.  8.  fol.  23.  the  Lelfee  alTigned  a  Term  of  Years,  fo  as  the 
Affent  of  the  Leffor  could  be  had  by  fuch  a  lime;  in  that  Cafe  it 
was  held,  that  tho'  the  Leffor  once  denied  to  affent,  yet  he  might 
do  it  afterwards  before  the  Time  appointed  ;  but  if  no  certain  Time 
had  been  appointed,  then  one  exprefs  Refufal  to  the  Party  himfelf 
had  been  peremptory,. 

Where  a  Leafe,    or  the  Profits  thereof,  is  devifed  to  cjf„  S.  for 
Life,  or  for  Part  of  the  Term,  Remainder  to  W.  W*  and  the  Exe- 
cutor k  affents,  that  T".  S.  fhall  enjoy  it,  this  fhall  be  as  effectual  to k  March  136.5.  P. 
W.  W.  the  Remainder-Man,   as  to  T.  S.  who  had  the  firft  Eftate. 
See  8  Rep.  96.  a. 

But  the  Affent  to  one  cannot  enure  to  another  in  any  Cafe,  tho* 
of  the  fame  Thing,  except  by  Way  of  Remainder,  as  aforefaid,  nor 
where  the  Thing  is  not  the  fame,  except  in  fome  fpecial  Cafes,  (viz.) 
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As  where  Leflee  for  Years  of  Lands  devifeth  a  Rent  to  T".  S.  and 
the  Land  it  felf  to  W.  W.  the  Aflent  of  the  Executor  that  %  S.  mail 
have  the  Rent,  is  not  an  Aflent  that  the  other  mall  have  the  Land; 
but  the  Aflent  that  W.  W-  fb.aU  have  the  Land,  implies  the  Aflent 
that  the  other  fhall  have  the  Rent.  See  in  Tlovod.  Com.  521.  Brett 
verms  Rigden. 

The  Reafon  why  an  Aflent  is  neceflary,  is  in  refpeft  to  the  Pay- 
ment of  the  Teftator's  Debts,  for  if  the  Legatees  might  take  their 
refpeclive  Legacies  without  fuch  Aflent,  then  the  Debts  might  ftill  be 
unpaid :  And  an  Aflent  of  an  Executor  to  a  Legacy,  being  a  rightful 
Acl,  a  fmall  Matter  will  amount  to  fhew  fuch  Aflent;  as  where  a 
Term  for  Years  is  devifed  to  S.  S.  and  the  Executor  permits  the  De- 
vifee  to  take  the  Profits  for  a  little  Time,  or  tells  him  that  he  wijhes 
Mm  Joy  with  it,  or,  I  am  contented  that  y0ufl3a.ll  have  it  according 
to  the  ffrill,  or  to  the  like  Effedt  ,•  this  is  a  fufficient  Aflent,  and  by 
Confequence  will  be  a  good  Execution  of  the  Devife.    4  Rep.  18. 

The  Property  therefore  of  a  Legacy,  (viz.)  of  a  Chattel  real  or 
perfonal,  being  not  transferred  to  the  Legatee  until  the  Aflent  of 
the  Executor  firfl  had  ;  it  hath  been  a  Queftion,  that  if  'tis  not  had 
for  fome  Time  after  the  Teftator's  Death,  whether  it  fhall  relate  to 
that  Time;  and  adjudged,  that  it  mall;  as  for  Inftance:  The  Teflator 
having  a  Leafe  for  Years  of  Lands,  made  an  Under-leafe  to  I".  S. 
rendring  Rent,  and  then  deviled  his  Term  to  W.  W.  and  died,  in 
May  the  Rent  became  due  and  payable,  and  the  Executor  did  not 
aflent  till  OUober  following ;  it  was  held,  that  fuch  Aflent  did  re- 
late to  the  Death  of  the  Teflator,  otherwife  the  Legatee  could  not 
be  entitled  to  the  Rent.  5  Rep.  1 2.  See  Tlozvd.  Com.  280.  b.  where 
Trefpafs  was  brought  againft  a  Stranger  for  taking  a  Legacy  before 
the  Executor  aflented. 

Two  joint  Executors,  the  Aflent  of  one  is  fufficient,  (as  hath  been 
already  mentioned)  and  fo  is  the  Aflent  of  an  Adminiftrator  of  an 
Inteftate,  or  the  Executor  of  fuch  Adminiftrator,  or  the  Executor  of 
an  Executor ;  or  if  there  is  no  fuch,  then  the  Legatee  may  take  his 
Legacy  and  aflent  to  it ;  and  where  the  fame  Perfon  is  Executor 
and  Legatee,  he  may  aflent  to  his  Legacy,  and  yet  waive  the  Exe- 
cutorfhip ;  therefore  where  a  Term  for  Years  is  devifed  to  2^  S. 
who  is  likewife  made  Executor,  and  he  afterwards  dies  before  Pro- 
bate, his  Executor  mall  have  this  Term,  fo  as  'tis  not  prejudicial 
to  any  Creditor. 

The  Goods  of  the  Teflator  were  wafted  by  ct.  S.  who  was  Exe- 
cutor, and  he  devifed  his  own  Goods  to  W-  W-  and  made  his  own 
Son  Executor,  and  died ;  the  Son  being  thus  an  Executor  of  an 
Executor,  a  Bill  was  exhibited  againft  him  to  account  for  the  Eftate 
of  the  firft  Teflator;  and  pending  that  Suit,  another  Bill  was 
brought  againft  him  by  W.  W.  the  Legatee,  and  thereupon  he  af 
fented  to  the  Legacy  and  delivered  the  Goods ;  afterwards  it  appear- 
ed upon  the  firft  Suit,  that  the  Executor  had  wafted  the  Goods, 
and  thereupon  the  Complainant  in  the  firft  Bill,  and  the  Son,  who 
was  Executor  of  the  wafting  Father,  join  in  a  Bill  againft  the  Lega- 
tee W.  W.  to  compel  him  to  refund,  but  could  not  be  relieved ;  be- 
caufe  the  Son,  who  was  Executor  of  an  Executor,  and  who  had 
aflented  to  the  Legacy,  was  one  of  the  Plaintiffs,  who  fhall  never 
be  admitted  to  undo  his  own  Jjfent.  2  Vent.  360.  Hodges  verfus 
Waddington. 
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If  an  Executor  refufcs  to  affent,  he  may  be  compelled  by  the 
Spiritual  Court,  and  likevvife  by  a  Court  of  Equity.     March  97- 

(2.)  Of  Abatement  of  Legacies,  and  refunding. 

Tho'  the  Teftator  made  no  Provifion  for  refunding,  yet  the  com- 
mon Juftice  of  a  Court  of  Equity  will  compel  a  Legatee  to  refund,- 
and  'tis  certain  that  a  Creditor  iliall  compel  a  Legatee ;  and  that 
one  Legatee  mail  compel  another  to  refund  where  there  is  a  Defeat 
of  Affets.     1  Vernoii  94- 

But  where  the  Teftator  devifed  a  Specifick  Legacy  to  CT.  S.  there, 
tho'  the  Alters  fall  ihort  to  fatisfy  the  other  Legacies,  yet  the  Speci- 
fick Legacy  mall  be  entirely  paid  -,  'tis  otherwife  where  the  Devife 
is  of  100/.  to  A.  and  50/.  to  B.  and  that  the  100/.  mail  be  paid 
to  A-  in  the  firft  'Place,  for  in  fuch  Cafe,  if  Affets  fall  fhort  to  fa- 
tisfy the  50/.  there  the  Legatee  mud  make  a  proportionable  Abate- 
ment of  his  Legacy.     1  Vem.  3 1 .  Brown  verfus  Allen. 

The  Teftatrix  devifed  400/.  to  the  Plaintiff.  Smallbone,  to  be  paid 
to  him  out  of  5  00  /.  fecured  by  a  Statute,  &C.  by  one  Crompton, 
and  this  was  in  Part  of  her  Acknowledgment,  for  the  great  Care 
and  Pains  of  the  faid  Smallbone  in  her  Concerns,  and  made  the  De- 
fendant Executor,  and  died  j  and  now  a  Bill  was  brought  againft 
him  to  have  this  Money  paid,  the  Statute  being  in  his  Hands ;  but 
he  refufed  to  pay  the  Money,  becaufe  the  Teftatrix  had  devifed  to 
other  Legatees  above  1 000  /.  more  than  her  Eftate  would  fatisfy ; 
and  that  if  the  Plaintiff  would  fubmit  to  an  Abatement  in  Propor- 
tion, then  the  Defendant  was  willing  to  pay  the  Refidue  ;  but  the 
Whole  was  decreed  to  be  paid  to  the  Plaintiff,  becaufe  this  was  in 
Nature  of  a  Specifick  Legacy,  and  ought  not  to  be  fubject  to  any 
Abatement,  tho'  the  Eftate  mould  fall  Ihort  to  anfwer  the  other 
Legacies.    Chanc.  Cafes  303.  Smallbone  verfus  Brace. 

One  of  the  Legatees  had  a  Statute  and  a  Mortgage  to  fecure  the 
Payment  of  his  Legacy ;  but  his  Legacy  being  not  paid,  he  was 
decreed  to  abate  in  Proportion  with  the  reft,  where  there  was  a  De- 
fed  of  Affets  to  pay  all  the  Debts.     2 1  Car.  2.  Grove  verfus  Benfon. 

(3.)  Of  Legacies  appointed  to  be  paid  out  of  Lands. 

A  Debtor  by  Bond  devifed,  that  the  Debt  mould  be  paid  out  of 
his  perfonal  Eftate  ;  and  if  that  fell  fhort,  then  his  Executor  ihould 
fell  his  real  Eftate,  and  with  the  Money  arifing  by  fuch  Sale  dif- 
charge  the  Debt,  and  accordingly  the  Lands  were  fold  j  which  by 
feveral  mefne  Conveyances  afterwards  came  to  the  Defendants,  who 
were  now  fued  in  Chancery  for  the  Money  as  charged  on  the  Lands  j 
but  it  was  decreed,  that  the  Money  arifing  by  the  Sale  of  the  Lands 
mall  go  in  Aid  of  the  Purchafer,  who  had  bought  the  Lands  for  a 
valuable  Consideration,  without  Notice  of  any  Incumbrance.  Chanc. 
Cafes  137.  Prefcott  verfus  Edwards  &  aV. 

The  Husband  being  feifed  in  Fee  of  a  Mejfuage,  devifed  1  o  /.  per 
Annum  to  be  paid  yearly  to  his  Wife  for  Life,  and  the  Inheritance 
to  his  Son  and  Heir  ■,  upon  Condition,  that  he  mould  pay  to  his 
Two  Sifters  50/.  a-piece,  &c.  and  foon  after  he  died;  then  the  Son 
entered  and  devifed  the  faid  Meffuage  to  his  elder  Brother  for  Life, 
and  afterwards  to  the  Defendant  Robert  Colt,  and  his  Heirs  >  now 
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thefe  Legacies  being  to  be  paid  out  of  the  Lands,  the  Plaintiff  by 
his  Bill  infifted,  that  he  having  only  an  Eftate  for  Life  therein,  and 
the  Defendant  having  the  Reverfion  in  Fee,  he  ought  to  contribute 
Two  Thirds,  and  the  Defendant  one  Third ;  which  was  decreed  ac- 
cordingly ;  and  becaufe  the  Plaintiff  had  the  immediate  Poffeflion, 
and  fo  might  be  compelled  to  pay  the  Whole,  then  he  and  his  Exe- 
cutors mould  hold  the  Premiffes  till  they  were  fatisfied.  Chanc. 
Cafes  304.  'Peachy  verfus  Colt. 

A  Devife  of  Lands  until  200/.  be  raifed  out  of  them,  fhall  be  in- 
tended until  that  Sum  might  be  raifed;  and  in  fuch  Cafe,  if  the 
Heir  or  he  in  Reverfion  enter  upon  the  Devifee,  he  may  either  have 
an  Action  of  Trefpafs,  or  re-enter  and  hold  the  Land  till  all  the. 
Money  is  raifed.     4  Rep.  42. 

The  Teftator  devifed  all  his  Lands  to  CT.  $.  and  the  Heirs  of  his 
Body,  Remainder  over ;  and  in  another  Part  of  his  Will,  reciting, 
that  he  owed  the  Defendant  Money,  he  therefore  devifed  to  him  all 
his  perfonal  Eftate,  and  made  him  Executor,  willing  hi?n  to  pay  his1 
'Debts:  Decreed,  this  was  a  Charge  on  the  Lands  as  well  as  on  the 
perfonal  Eftate  to  pay  the  Debts.  \  Vem.  411.  Clowdjley  verfus 
'Pelhani. 

The  Cafe  was,  (viz.)  The  Teftator  direded,  that  his  T>ebts 
JJjould  be  paid  before  any  Legacies  or  Gifts,  and  having  devifed  fe- 
veral  pecuniary  Legacies,  he  afterwards  devijed  Lands  to  T*.  S.  on 
Condition  to  pay  a  Rent  to  J.  D.  and  other  Lands,  to  W.  W>  on 
Condition  to  pay  a  Rent  of  5  /.  per  Annmii  to  O.  R.  Decreed,  that 
thefe  Lands  are  not  fubject  to  pay  the  Teftator's  Debts,  becaufe  the 
general  Claufe  in  the  Beginning  of  the  Will  mall  be  intended  only 
of  the  perfonal  Eftate,  and  the  pecuniary  Legacies  therein  devifed. 
1  Vem.  457.  Eyles  verfus  Cary. 

Where  Lands  are  devifed  for  Payment  of  Debts  and  Legacies, 
they  fhall  be  paid  pari  pajfu  -,  fo  decreed  by  the  Lord  Chancellor 
Nottingham ;  but  that  Decree  was  reverfed  by  the  Lord  Keeper 
North,  who  gave  Preference  to  the  Debts  ;  but  the  Lord  Chancellor 
Jefferies  was  not  fatisfied  with  that  Reverfal.  1  Vem.  482.  Qojling 
verfus  JDorney. 

The  Teftator,  when  he  was  a  Student  in  the  Univerfity,  and  when 
he  was  juft  come  of  Age,  entered  into  a  Covenant  for  the  Payment 
of  his  Sifters  Portion,  to  which  he  was  not  otherwife  liable,  and 
which  he  afterwards  refufed  to  pay;  and  by  his  Will  devifed  his 
Lands  for  the  Payment  of  his  j»fi  Debts;  it  was  infifted,  that 
Claufes  of  this  Nature  did  not  extend  to  all  Sorts  of  Debts ;  as  for 
Inftance,  Debts  which  arife  by  Misfeazance,  as  for  an  Efcape  or 
Breach  of  Truft,  which  are  contracted  Mala  fide ;  but  it  was  de- 
creed, that  this  was  a  juft  Debt  and  within  this  Claufe,  and  the 
Lands  charged  therewith  by  this  Covenant.  1  Vem.  431.  Lord  Hol- 
lis  verfus  Carr. 

It  was  the  Opinion  of  Holt  Ch.  Juft.  that  where  Money  is  devi- 
fed to  be  paid  out  of  Lands,  that  the  Legatee  may  have  an  Ac- 
tion of  Debt  againft  the  Owner  of  the  Land,  upon  the  Statute  of 
Wills  32  H.  8.  for  where  a  Statute  enacts  any  Thing  for  the  Advan- 
tage of  any  Perfon,  he  mail  have  a  Remedy  to  recover  the  Thing. 
Mod.  Cafes  26. 

Where  Lands  are  devifed  for  Payment  of  Debts  and  Legacies,  all 

the  Bond-Debts,  and  likewife  the  Debts  upon  fimple  Contract,  mall 
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be  paid  in  Proportion  j  but  'tis  otherwife  where  there  are  Judgments 
or  Debts  which  charge  the  Lands.     Chanc  Rep.  3  2. 

Lands  were  devifed  to  Two  Perfons  for  the  Payment  of  the  Le- 
gacies given  by  the  Will,  and  the  Debts  of  the  Teftator,  Remain- 
der to  \f.  S.  in  Tail  j  it  was  held,  that  here  was  no  Freehold  in  the 
Devifees,  but  qtiafi  a  Term  for  Years,  for  the  Profits  of  the  Lands 
and  the  Debts  are  incertain  5  but  fuch  a  Limitation  in  a  Deed  is  a 
conditional  Freehold.     Cro.  Eliz.  3 1 5,  330. 

(3.)  Of  Legacies  to  be  paid  out  of  the  perfonal  ~E.fl ate. 

The  Father  by  his  Will  appointed.,  that  his  perfonal  Eftate  mould 
be  to  the  Ufe  of  his  Daughter,  to  raife  a  Portion  of  2000  /.  for  her^ 
and  thatfhe  fhould  have  the  Intereft  thereof  whilft  Ihe  continued  fole, 
grc.  in  this  Cafe  it  was  held,  that  the  Portion  being  to  be  paid  out 
of  the  perfonal  Eftate,  the  Widow  fhould  not  retain  her  'Parapher- 
nalia.    Chanc  Cafes  145.  Shipton  &  Ux   vetfus  Wamfon. 

A  Legacy  of  2000  /.  was  devifed  to  the  Plaintiff  to  be  made  up 
out  of  certain  Debts  due  to  the  Teftator,  mentioned  in  a  Schedule 
annexed  to  his  Will ;  but  upon  Computation  thofe  Debts  amounted 
to  no  more  than  1700/.  yet  Affets  being  confeffed,  the  Whole  2000/. 
was  decreed.     Cha?ic.  Rep.  1 5  2.  Pettiward  verfus  Pettiward. 

Devife  of  a  Legacy  of  2  000  /.  to  his  Daughter  Lettice,  and  of 
2500  /.  to  be  paid  to  his  Daughter  Jane,  to  be  raifed  out  of  his  per- 
fonal Eftate ;  and  if  that  fell  fhort,  then  the  faid  Portions  to  be 
made  good  out  of  the  Rents  and  Profits  of  his  real  and  Leafehold 
Eftates,  &c.  the  Teftator  died,  and  a  Bill  being  exhibited  againft 
the  Truftees  to  perform  the  Truft,  and  that  Lettice  might  have  her 
Legacy  of  2000/.  and  Intereft 5  the  Truftees,  by  their  Anfwer  fay3 
that  they  have  not  Affets,  and  that  the  Portions  fhould  be  gradual- 
ly paid-,  as  the  Rents  and  Profits  of  the  Lands  fhould  arife,  or  en- 
tirely when  the  Whole  fhould  be  raifed,  and  that  they  had  not 
Power  to  fell  or  mortgage  the  Lands  to  raife  thefe  Portions,  and 
that  the  Jewels  are  the  Paraphernalia  of  the  Widow ;  but  decreed, 
that  the  Leafehold  Lands  fhould  be  fold  to  fupply  what  was  defi- 
cient of  the  perfonal  Eftate,  or  fhould  be  mortgaged  for  that  Pur- 
pofe,  and  as  to  the  Paraphernalia,  no  Order  was  made,  but  the 
Court  inciind  that  the  Widow  mould  retain  them.  Chanc  Cafes, 
165.  Care®)  verfus  CV/mc. 

The  Teftator  being  feifed  of  Lands  in  Pimhow,  of  the  yearly 
Value  of  34/.  per  Jnnnm,  but  leafed  to  one  for  Life,  referving  40 s* 
per  Annum  Rent,  devifed  feveral  Legacies  amounting  to  1 00  /.  to 
be  paid  out  of  his  Lands  at  Pirn  how,  within  a  Tear  after  his 
'Death,  and  devifed  the  Lands  themfelves  to  T".  S.  without  limit- 
ing what  Eftate  he  fhould  have  therein  ;  it  was  objected;  that  he 
had  only  an  Eftate  for  Life,  becaufe  the  Charge  for  the  Payment  of 
the  Legacies  was  not  on  his  Perfon,  but  on  the  Lands  -,  but  adjudg- 
ed he  had  a  Fee-fimple,  becaufe  the  Profits  of  the  Lands  would 
not  amount  to  100/.  in  the  Time  wherein  the  Legacies  were  pay- 
able, and  therefore  he  might  fuftain  a  Lofs  by  paying  them.  Freak 
verfus  Lee.  T.  Jo7ies  113.   2  Lev.  249.  S.  C. 

The  Teftator  had  Goods  to  the  Value  of  100/.  and  owed  20/. 
and  he  devifed  a  Moiety  of  all  his  Goods  to  his  Wife  and  to  his 
Executor,  equally  to  be  divided ;   the  Executor  paid  the  Debt  of 
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20  /.  but  adjudged,  that  the  Wife  fhould  have  the  full  Moiety  ot' 
100/.  becaufe,  tho'  the  20/.  was  paid,  the  Executor  had  fufficient 
Aflets  to  pay  that  Moiety.     Gould.  149. 

So  where  the  Teftator  devifed  a  Moiety  of  his  perfonal  Eftate  to 
his  Wife,  and  then  he  gave  feveral  Legacies  to  feveral  Perfons,  and 
afterwards  devifed  the  Refiduum  to  T.  S.  it  was  decreed,  that  if 
there  were  fufficient  to  pay  the  Debts,  the  Wife  fhall  have  the  full 
Moiety  of  the  Whole,  and  the  Debts  fhall  be  paid  out  of  the  refi- 
duary  Part ;  and  if  he  had  Money,  Bonds,  and  Leafes  for  Years, 
the  Moiety  of  them  mail  pafs.     1  Cham.  Rep.  16.  Lee  vetfus  Hale. 

(4.)  Legatee  dying  before  Time  of  'Payment  of  the  Legacy,  and 
where  a  Legacy  fhall  furvive. 

By  the  Civil  Law  a  Legacy  is  not  due  where  the  Legatee  dies 
before  the  deflator  -,  fo  alfo  if  the  Legacy  is  conditional,  and  he  die 
before  the  Condition  is  performed,  or  where  by  the  Will  'tis  to  be 
paid,  but  no  certain  'Day  or  Lime  appointed  for  "Payment,  and  the 
Legatee  dies  before  that  Time  comes  ,•  but  if  'tis  to  be  paid  on  a 
certain  Day,  and  the  Legatee  dies,  ejc.  it  fhall  furvive  to  his  Exe- 
cutor. 

The  Father  bequeathed  his  Goods  to  be  delivered  to  his  Son 
when  he  fhall  be  of  the  Age  of  24  Years,  and  if  he  die  before  that, 
then  his  Daughter  fhall  have  thenij  the  Son  dies  long  before  the 
Age  of  24  Years :  Adjudged,  that  the  Daughter  fhall  have  them  im- 
mediately.    1  And.  33. 

But  where  a  Sum  of  Money  was  devifed,  Remainder  over,  and 
the  Legatee  died  before  he  had  received  his  Legacy,  the  Lord  Com- 
miffioner  Rawlinfon  was  of  Opinion,  that  it  mould  go  to  his  Execu- 
tor ;  but  Commilfioner  Hut  chins  held,  that  it  mould  go  to  the  Ad- 
ministrator de  "Bonis  non.    Mich.  3  Will.  ?• 

A  Legacy  of  50/.  was  devifed  to  A.  R.  when  floe  Jhall  be  mar- 
ried ;  flic  died  before  fhe  was  married  ,•  her  Executor  mall  not 
1 1  Buift.  113, 126,  have  it  j  but  if  it  had  been  given  to  her  '  towards  her  Marriage,  in 
"J  '"  Robem'  fuch  Cafe  it  fhould  furvive  to  her  Executor.     1  Brownl.  32. 

Devife  of  a  Legacy  to  1".  S.  and  his  Afligns,  the  Legatee  died  be- 
fore it  was  paid :  Adjudged,  that  his  Adminiftrator  fhall  have  it  as 
Alfignee  in  Law.     Roll.  Abr.  915. 

Devife  of  a  Legacy  to  1".  S.  to  be  paid  Four  Tears  after  the 
Death  of  the  Teftator,  and  the  Legatee  died  within  that  Time : 
Adjudged,  that  his  Executor  fhall  have  it  after  the  Four  Years  ex- 
pired. 

But  if  he  had  devifed  the  Legacy  to  be  paid  to  Tf.  S.  when  he 
co7nes  to  the  Age  of  2 1  Tears,  his  Executor  fhall  have  the  Legacy ; 
and  fo  he  fhall,  if  the  Devife  had  been  of  20/.  towards  his  Mar- 
riage, and  he  dies  afterwards  unmarried.  2  Bulfl.  1 26, 1 29.  In  Ro- 
berts's Cafe. 

The  Teftator  devifed  Lands  to  H.  B.  and  is  Heirs,  and  after- 
wards the  Devifee  died  in  the  Life-time  of  the  Teftator :  Adjudged, 
that  this  Devife  was  void,  becaufe  the  Devifee  was  not  in  Being 
when  the  Will  mould  take  Efte<3 ;  and  the  Word  Heirs  in  this  Cafe 
is  not  a  Defignation  of  the  Perfon  who  fhall  take,  but  a  Limitation 
of  the  Eftate ;  for  if  it  was  a  Defcription  of  the  Perfon,  then  his 
Widow  would  be  endowed.  Plow.  Com.  345.  Brett  verfus  Rigden; 
2  cited 
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cited  in   i  Rep.  105.  in  Shelley  s  Cafe,  and  155,  in  the  llettor  of 
Cheddingt07is  Cafe. 

So  where  the  Devife  was  to  R.  B.  in  Fee,  to  the  Ufe  of  H.  2. 
and  the  Heirs  Males  of  his  Body,  and  for  Default  of  fuch  Iflue  to 
his  Daughters ;  afterwards  R.  B.  died  in  the  Life-time  of  the  Te^ 
ftator,  leaving  Iflue  a  'Daughter,  and  his  Wife  with  child,  which 
was  a  Son,  afterwards  born:  Adjudged,  that  neither  the  Son  or 
Daughter  fhouid  have  the  Lands,  for  they  could  not  veft  in  the 
Son,  becaufe  they  never  vefted  in  R.  B.  his  Father,  he  dying  in  the 
Life-time  of  his  Father;  and  here  the  Word  Heirs  doth  not  give  an 
immediate  Eftate  by  Way  of  Purchafe,  but  'tis  a  Limitation  of  the 
En-ate.    Cro.  Eliz.  249.  Hartcpp's  Cafe.  1  Leon.  253.  S.  C 

The  Husband  devifed  a  Term  for  Years  to  his  Wife,  until  the 
IJJite  of  his  Body  begotten  on  her  Jhould  be  Eighteen  Tears  old ;  and 
if  he  die  without  Iflue,  then  to  his  faid  Wife  for  Life,-  he  died, 
leaving  Iflue,  but  that  Iflue  died  afterwards,  before  Eighteen :  Ad- 
judged, that  the  Wife  mail  have  the  Land  until  the  Iflue  would 
have  been  Eighteen  if  he  had  lived,  becaufe  the  Time  may  be 
made  certain  by  computing  it  from  his  Death,  till  he  would  have 
been  Eighteen,  if  he  had  lived.     Lane  56.  Sweet  verfus  Beale. 

But  where  a  Legacy  was  devifed  to  an  Infant,  to  be  paid  when  he 
comes  of  Age,  and  he  died  before  ;  adjudged,  that  his  Executor  or 
Adminiftrator  mall  have  it  prefently,  and  not  exped  till  the  Infant 
would  have  been  of  Age,  if  he  had  lived.  1  Leon.  278.  Lady 
Lodges  Cafe. 

So  where  a  Legacy  was  given  to  a  Feme  Covert,  to  be  paid 
within  Eighteen  Months  after  the  'Death  of  the  Teftator,  and  fhe 
died  within  that  Time-;  adjudged,  that  her  Husband  mail  have  the 
Legacy,  becaufe  the  Wife  had  an  Intcreft  in  it  before  the  Day  of 
Payment,  and  fuch  an  Intereft  which  her  Husband  might  have  re- 
leafed.     2  Roll.  Rep.  1 34. 

Devife  of  800/.  in  Truft  to  pay  fever al  Anmdties^  &c.  for  Life, 
and  the  Surplus  of  his  Eftate  to  his  L'wo  Nephews,  equally  to  be  di* 
vided;  and  directed  his  Executors  to  lay  it  out  for  their  Benefit  j 
one  of  the  Nephews  and  refiduary  Legatees  died  in  the  Life-time  of 
the  Teftator,  and  the  other  died  Two  Years  after  the  Teftator's 
Death :  Decreed,  that  the  Nephews  were  Jointcnants  and  not  Te- 
nants in  Common,  and  by  Confequence  he  who  furvived  mail  have 
the  Whole ;  for  tho'  the  Words  equally  to  be  divided  made  a  Seve- 
rance, yet  that  Claufe,  by  which  the  Executor  is  directed  to  lay  ouC 
the  Surplus  for  the  Benefit  of  his  Nephews,  makes  it  joint  ;  and  the 
Annuitants  being  all  dead,  the  800/.  fhall  go  to  the  refiduary  Le- 
gatee furviving,  and  not  to  the  Executor.  1  y em.  424.  Cock  verfus 
Beriflo. 

The  Teftator  devifed  a  Sum  of  Money  to  7*.  S.  to  be  paid  at  tho 
Age  of  Twenty-one,  or  Day  of  Marriage  ;  the  Legatee  died  before 
either  of  thofe  Contingencies  happened  :  Adjudged,  that  his  Admi-* 
niftrator  fhall  have  the  Money,  becaufe  the  Inteftate  had  a  prejent 
Intereft,  tho'  the  Time  of  Payment  was  to  come;  'tis  likewife  a 
Charge  on  the  perfonal  Eftate,  which  was  in  Being  at  the  Time  the 
Teftator  died ;  and  if  the  Legacy  fhouid  be  difcharged  by  this  Ac- 
cident, it  would  be  for  the  Benefit  of  the  Executor  of  the  Teftator, 
which  he  never  intended.  2  Vent.  $66.  See  Smartle  verfus  Schollar, 
l\  Jones  98.  S.  2>.  2  Lev.  207.  S.  P. 

But 
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But  i£  the  Devife  had  been  of  Money  to  T.  S.  at  the  Age  of 
Twenty-one,  or  Day  of  Marriage;  and  if  he  die  before  either  of 
thofe  Times,  'tis  then  a  lapfed  Legacy.  2  Vent.  342,  in  Cloberrfs 
Cafe. 

Lands  were  mortgaged  to  the  Father,  and  the  Mortgage  being 
forfeited,  the  Father  devifed  500/.  to  his  Daughter,  to  be  paid  out 
of  the  mortgaged  Eftate  at  her  Age  of  Twenty-one,  or  Day  of 
Marriage  ;  the  Teftator  and  the  Mortgagor  died,  the  Daughter 
married,  and  died  before  the  Legacy  was  paid  j  and  her  Husband, 
upon  a  Bill  exhibited  againft  the  Heir  and  Executor  of  the  Mortga- 
gor, had  a  Decree  for  the  Money,  tho'  both  of  them  infilled  not  to 
pay  it,  becaufe  the  Mortgage  was  forfeited  in  the  Life-time  of  the 
Teftator.  Chan  c.  Cafes  91.  Gierke  verfus  Knight, 
.  Devife  of  a  Legacy  of  100/.  charged  on  Lands,  and  to  be  paid 
on  the  29th  Day  of  September,  1668;  the  Legatee  died  Inteftato 
before  that  Day,  and  her  Mother  adminiftered,  and  exhibited  a  Bill 
for  the  Money,  which  the  Defendant  would  have  avoided,  be- 
caufe the  Inteftate  had  it  upon  a  Condition,  (»2.)  if  fhe  had  lived 
till  the  29th  Day  of  September,  which  Condition  is  now  difpenfed 
withal  by  the  A&  of  God,  (viz.")  by  the  Death  of  the  Legatee  be- 
fore the  Time  this  Condition  was  to  be  performed,  and  which  now 
is  impofiible  to  be  performed  ;  but  the  Court  held,  that  an  Intereft 
was  vcfted  in  the  Legatee,  and  by  Confequence  it  mail  go  to  her 
Adminiftratrix.    Chauc.  Cafes  112.  Innocent  &Ux  verfus  Tqylour* 

And  this  agrees  with  the  Civil  Law,  by  which  the  Right  of 
the  Legatee  is  confidered  in  Two  Capacities ;  one  which  makes 
him  Mailer  of  the  Legacy  immediately,  fo  that  he  may  demand  the 
Delivery  of  it,-  the  other  is  a  Right  which  puts  him  in  a  Condition 
to  demand  it,  tho'  not  immediately ;  now  in  the  firft  Cafe,  the 
Time  is  come  in  which  the  Right  is  veiled  in  the  Legatee,  and  the 
Legacy  is  then  due;  and  in  fuch  Cafe  if  the  Legatee  dies  before  he 
hath  received  the  Legacy,  'tis  tranfmitted  to  his  Adminiftrator,  for 
in  that  Moment  of  Time  when  the  Teftator  died,  the  Right  is  veil- 
ed in  the  Legatee ;  and  tho'  there  is  a  certain  iime  appointed  for 
ifce  'Pay limit  of  the  Legacy,  yet  lince  the  Legatee  hath  acquired  a 
Right  by  furviving  the  Teftator,  he  tranfmits  that  Right  to  his  Ad- 
miniftrator, tho'  ho  die  before  that  Time.     2  %)om.  180, 181. 

A  Legacy  of  30  /.  was  devifed  to  T.  S.  an  Infant,  to  put  him  out 
Apprentice,  and  he  died  before  he  was  of  a  competent  Age  to  be  an 
Apprentice :  It  was  decreed,  that  it  mould  go  to  the  Executor  of 
the  Infant,  who  in  this  Cafe  being  Seventeen  Years  old,  and  having 
made  a  Will  and  named  an  Executor,  it  was  allowed  to  be  good. 
1  Vern.  255.  Barlozv  verfus  Grant. 

The  Father  charged  his  Lands  by  *Deed  for  the  Payment  of 
4000/.  a-piece  to  his  Daughters,  for  their  Portions,  to  be  paid  to 
each  of  them,  at  fuch  Times  and  in  fuch  Manner  as  he  by  his  Laft 
Will  fhould  direcl: ;  and  in  Default  of  fuch  Direction,  then  the  Tru- 
ftees  were  to  raife  the  faid  Portions  for  each  of  his  Daughters,  pay- 
able at  the  Age  of  Twenty-one,  or  Day  of  Marriage,  which  mould 
firft  happen ;  afterwards  by  his  Will  he  devifed  to  his  Two  Daugh- 
ters 4000  /.  a-piece,  to  be  paid  to  them  in  fuch  Manner  as  by  the 
Deed  was  directed,  and  foon  after  died,  leaving  Two  Daughters; 
one  of  them  died  before  Twenty-one,  and  unmarried  ,•  her  Mother 
adminiftred,  and  brought  a  BiU  againft  the  Heir  and  the  Truftees, 
2  to 
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to  have  this  Legacy  of  4000  /.  and  Intereft  from  the  Death  of  her 
Daughter ;  and  it  was  infifted  for  her,  that  this  was  rDeMtum  i?i 
prafenti  to  the  Daughter,  and  therefore  it  being  an  Intereft  vefted, 
it  ought  to  go  to  the  Adminiftrator;  befides,  'tis  a  Duty  arifing  by 
the  Will,  and  in  Nature  of  a  Legacy. 

But  on  the  contrary  it  was  infifted,  that  this  Cafe  depends  on  the 
^Deed,  and  not  on  the  Will,  which  only  confirms  the  Deed  ■  and  it 
being  a  Matter  of  Truft,  Equity  ought  to  favour  the  Heir ;  'tis 
truej  if  this  had  been  a  Legacy  arifing  by  the  Will,  then  it  muft 
have  gone  in  a  Courfe  of  Administration  j  but  'tis  a  Duty  arifing  up- 
on the  Deed,  and  was  given  as  a  Portion  and  not  as  a  Legacy ;  and 
it  was  not  intended,  that  the  Daughter  mould  have  any  Intereft  in 
it  till  Twenty-one,  or  Marriage ;  'tis  true,  where  there  is  <Debitu?ti 
in  prafenti,  tho'  not  payable  till  a  future  Day,  it  mall  go  in  a 
Courfe  of  Adminiftration,  becaufe  it  depends  on  the  Will  and  affects 
the  perfonal  Eftate ;  and  fo  it  is  where  Money  is  devifed  payable 
out  of  Lands,  becaufe  this  is  efteemed  a  Legacy ;  but  where  it  ftands 
upon  a  Deed  only,  'tis  quite  otherwife,  and  in  the  principal  Cafe 
'tis  to  come  wholly  out  of  the  Lands,  and  the  perfonal  Eftate  is  not 
made  liable  by  the  Will ;  and  it  was  decreed  accordingly  for  the 
Heir,  and  affirmed  upon  an  Appeal.  1  Vern.  312.  Lord  'Pawktfs 
Cafe. 

Devife  of  the  Surplus  of  a  perfonal  Eftate,  being  30000/.  to  the 
Lord  Craven,  during  the  Minority  of  the  Teftator's  Son,  to  the 
Ufe  of  him  and  the  Heirs  of  his  Body ;  and  if  he  died  without  Iflue 
during  his  Minority,  then  to  the  Children  of  his  Sifters,  and  made 
his  Son  Executor,  and  the  Lord  Craven  Executor,  during  the  Mino- 
rity of  his  Son,  who  proved  the  Will;  and  then  the  Son  being  of 
the  Age  of  Eighteen,  died  without  Iffue,  having  by  Will  devifed  to 
his  Wife  (the  Plaintiff)  all  his  perfonal  Eftate,  and  made  her  fole 
Executrix ;  and  it  was  infifted  for  her,  that  the  Eftate  was  abfolute- 
ly  vefted  in  the  Son,  for  the  Devife  to  the  Lord  Craven,  being  du- 
ring the  Minority  of  the  Son,  (which  muft  be  intended  to  determine 
at  Seventeen  Years)  and  he  being  likewife  made  Executor  during 
fuch  Minority ;  this  mews  that  the  Teftator  intended  the  Lord  Cra- 
vens Intereft  mould  continue  no  longer  than  till  the  Son  came  to  be 
Seventeen  Years  old,  and  then,  and  not  till  then,  that  the  perfonal 
Eftate  mould  be  vefted  in  him  -,  and  tho'  it  was  obje&ed,  that  thofe 
Words  during  the  Minority,  fhall  be  intended  until  the  Son  is  of 
the  Age  of  Twenty-one  Years ;  yet  it  was  decreed,  that  the  Mino- 
rity was  determined  when  the  Sou  was  Seventeen  Tears  old ;  and  that 
this  was  a  Truft  vefted  in  him,  and  the  Remainder  over  to  the  Chil- 
dren of  his  Sifters,  void.  Chanc.  Cafes.  3  26.  Whitmore  verfus  Weld. 
2  Vent.  367.  Chanc.  Rep.  2  part.  167. 

The  Father  fettled  Lands  to  raife  100/.  per  Annum  for  his  eld- 
eft  Son,  and  1 00  /.  a-piece  for  his  younger  Children,  to  be  raifed 
and  paid  according  to  their  Seniority,  and  Maintenance  in  the  mean 
Time;  fome  of  the  younger  Children  died  living  their  Father :  It 
was  decreed,  that  the  Adminiftrators  of  the  dead  Children  fhould 
have  no  Benefit  of  their  Portions,  but  that  the  fame  mould  ceafe,-  but 
that  if  any  of  the  Daughters  had  married  in  the  Life-time  of  their 
Father,  and  afterwards  died,  the  Husbands,  as  Adminiftrators  to 
them,  mould  have  their  Portions ;  for  no  certain  'Time  being  ap- 
pointed for  Payment  of  thefe  Portions.,  but  that  being  left  inderi- 
•  ■  F  nitely. 
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nitely,  it  doth  not  attach  till  the  Death  of  the  Father,  i  JTern.  334. 
Braithzvaite  verfus  Braithzvaite. 

Devife  of  a  Portion  to  a  Child,  with  Intereft,  but  not  payable  till 
the  Age  of  Twenty- one  Years,  or  Marriage ;  the  Child  died  before 
Twenty-one,  and  not  married;  it  fhall  go  to  his  Administrator. 
1  J^ern.  462.  C0IU72S  verbis  Metcalfe. 

By  the  Civil  Law  there  is  no  Survivorship  amongft  Legatees ;  for 
if  Goods  are  devifed  to  Two  jointly,  and  afterwards  one  of  them 
dies,  the  Executor  of  the  dead  Legatee  fhall  have  his  Share ;  but 
where  the  Teftator  devifed  Goods  to  Two  jointly,  and  the  Executor 
affented  to  the  Legacy,  and  then  one  of  them  died  ;  adjudged,  that 
by  this  Alfent  an  Intereft  is  veiled,  and  'tis  become  a  Chattel,  and 
governable  by  the  Rules  of  Common  Law.  2  Lev.  2051.  Bujiard 
verfus  Stukley. 

(5.)  Of  Executor  giving  Security  for 'Payment  of  Legacies,  audi  of 
Securities  in  genera/. 

Duncomb  v.  Stint.      An  Executor  may  in  fome  Cafes  be  compelled  to  give  Security 

1  Chanc.Rep.  121.  t0  pav  a  Legacy,  as  where  1000/.  was  devifed  to  T.  S.  to  be  paid 

at  the  Age  of  2 1  Years ;  and  upon  a  Bill  exhibited  againfl  him,  fug- 

gefting  a  Devajiavit,  and  praying,  that  he  might  give  Security  to 

pay  the  Legacy  when  due,  it  was  decreed  accordingly. 

Where  a  Legacy  is  devifed  to  a  City  Orphan  in  any  Part  of 
England,  the  Executor  may  be  compelled  to  give  Security  for  the 
Payment  thereof  to  the  Court  of  Orphans.     1  Ve7it.  180. 

A  Legacy  was  given  to  the  Son  to  he  paid  at  T'en  Years  old,  and 
at  that  Age  it  was  paid  to  the  Father,  who  afterwards  died  infol- 
vent  ,•  now  it  appearing,  that  the  Executor  when  he  paid  the  Mo- 
ney, took  a  Bond  to  fave  himfelf  harmlefs ;  it  was  held,  that  he  took 
this  Security  at  his  own  Peril ;  and  therefore,  tho'  the  Payment  to 
Hoiioway*.  Collins,  the  Father  was  good,  it  was  decreed  that  the  Executor  mould  pay 
i  Chanc.Rep.  145.  it  again  to  the  Legatee.     26  Car.  2.  Holloivays  Cafe. 

The  Teftator  devifed  800/.  to  T.  S.  to  be  paid  by  his  Executor 
when  the  faid  T.  S.  mail  attain  to  the  Age  of  21  Years;  the  Lega- 
tee by  his  Guardian  exhibited  a  Bill,  that  the  Executor  might  give 
Security  for  the  Payment  of  the  Money ;  and  it  was  decreed  ac- 
cordingly. 

If  the  Spiritual  Court  go  about  to  compel  an  Executor  to  pay  a 
Legacy,  without  giving  Security  to  refund,  in  cafe  there  mould  be 
a  Defeat  of  Aflets ;  a  Prohibition  mall  go,  as  it  was  refolved  in  the 
Cafe  of  Knight  verfus  Gierke. 

(<5.)  Of  Refiduary  Legatees,  and  of  the  Surplus  of  the  EJiate. 

The  Teftator  devifed  the  refiduary  Part  of  his  Eftate  to  Ttvo  Exe- 
cutors, one  of  them  died :    It  was  decreed,  that  his  Adminiftrator 
fhall  have  the  Moiety  as  cTe7ia?it  i?i  Common,  and  that  it  fhall  not 
furvive  to  the  other.     Chanc.  Rep.  238. 
Fane  verfus  Fane.      Devife  of  feveral  Specif ck  Legacies,  and  that   1000/.  fhall  be 
x  Vem.  30.  raifed  out  of  her  Plate  and  Jewels  for  her  Funeral,  and  all  the  reft 

of  her  Goods  and  Clvittels  to  her  Executors;  then  there  follows 
this  Claufe,  (viz.)  I  give  unto  my  Executors  100 1,  for  their  Care 
and  'Trouble,  and  after  niy  'Debts  and  Legacies  are  paid,  I  give  all 

the 
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the  reft  of  my  per  fond  Eftate  unto  the  Children  of  Sir  Frauds  Fane, 
the  Money  to  be  paid  into  the  Hands  of  their  Father :  Decreed,  that 
the  Children  fhall  have  all  the  refiduary  Part,  and  that  the  Execu- 
tors fhould  take  nothing  by  the  Devife  of  all  the  reft  of  the  Goods 
and  Chattels  to  them,  becaufe  they  had  i  oo  /.  a-piece  devifed  to 
them. 

Two  Executors,  to  whom  the  Teftator  devifed  5  /.  a-piece,  and  petit  wrfi>s  Smith. 
died  without  any  Difpofition  of  the  Refidue  of  his  perfonal  Eftate  ; 5  Mod"  H7' 
the  Will  was  proved  in  the  Spiritual  Court  in  common  Form,-  and 
then  one  of  the  Daughters  of  the  Teftator  fued  for  her  diftributive 
Part  of  the  Rejiduum  ;  infifting,  that  the  Executors  had  no  Title  to 
it,  becaufe  each  of  them  had  a  pecuniary  Legacy ;  and  the  Court 
gave  Sentence  againft  them  to  exhibit  an  Inventory,  in  order  to 
make  a  Distribution  ,•  but  a  Prohibition  was  granted,  upon  a  Sugges- 
tion, that  the  Court  had  not  fuch  Power,  but  only  when  the  Party 
died  Inteftate. 

Where  Lands  are  devifed  to  be  fold  for  Payment  of  Debts  and  a  Vent.  340. 
Legacies,  and  after  thofe  are  paid,  then  the  Refidue  of  the  perfonal 
Eftate  is  devifed  to  the  Executor;  yet  that  very  perfonal  Eftate  fhall 
be  Aflets,  and  fhall  be  applied  to  the  Payment  of  the  Debts  as  far 
as  it  will  go,  and  the  Land  fhall  be  charged  no  farther  than  to 
make  up  what  remains  unpaid,  and  this  in  Favour  of  the  Heir. 

Two  Executors,  one  of  them  is  made  refiduary  Legatee ;  in  fuch  Cox  w.Quantock. 
Cafe  he  may  maintain  an  Action  againft  his  Companion,  for  Ta-  l  chan-RpP  *38- 
king  or  Detaining  the  Goods  of  the  Teftator  ;  and  if  both  of  them 
are  made  refiduary  Legatees,  and  then  one  of  them  dies  Inteftate,  it 
hath  been  held,  that  his  Adminiftrator  fhall  have  a  Moiety  of  the 
Rejiduum  after  Debts  and  Legacies  paid  j  becaufe  the  Teftator  in- 
tended an  equal  Share  to  both,  and  his  Intention  fhall  prevent  the 
Survivorship;  but  it  hath  been  otherwife  decreed  j  as  for  Inftance, 

The  Teftator  made  Two  Executors,  and  devifed  to  them  a  Le-  Cock  *"•  Berrith. 
gacy  of  20/.  a-piece,  and  likewife  800/.  in  Truft,  to  pay  feveral l  Vern,425- 
Annuities  to  Three  Perfons  (naming  them)  for  Life,  and  the  Re- 
fidue of  his  Eftate  to  his  Nephews,  Charles  and  John  Cock,  equally 
to  he  divided  between  them,  to  be  laid  out  by  his  faid  Executors,  for 
the  Benefit  of  the  faid  refiduary  Legatees ;  one  of  them  died  in  the 
Life-time  of  the  Teftator,  and  the  other  Two  Years  after  the  Tefta- 
tor's  Death ,-  the  Qucftion  was,  whether  the  refiduary  Legatees  were 
Tenants  in  Common,  or  Jointenants;  if  the  later,  then  the  Survivor 
mould  have  the  whole  Surplus;  and  it  was  decreed  he  mould  have 
the  Whole,  for  the  Teftator  intended  their  Benefit,  and  none  to  the 
Executors ;  'tis  true,  the  Devife  was  fevered  by  the  Words  Equally 
to  be  divided,  but  by  the  Appointment,  that  his  Executors  fhould 
lay  out  the  Money  for  the  Benefit  of  the  Legatees,  it  was  joint. 

Two  Executors,  one  of  them  was  made  refiduary  Legatee ;  he  may 
retain  the  Rejiduum  againft  the  other ;  and  if  he  take  it,  or  any 
Part  thereof,  he  may  have  an  Action  of  Trefpafs  againft  his  Co- 
executor  ;  but  where  a  Man  makes  one  Executor,  and  gives  him  a 
Legacy,  and  leaves  the  Refidue  of  his  perfonal  Eftate  undifpofed, 
the  Executor  fhall  not  have  it,  quatenus  Executor;  but  the  next  of 
Kin  of  the  Teftator  fhall  have  the  Adminiftration,  and  it  fhall  be  m  . 
aiftributed  according  to  the  m  Statute.  cap.  10. 

But  where  a  Man  is  made  refiduary  Legatee,  and  he  dies  before  Shower's  Rep.  16. 
the  Will  is  proved,  his  Executor  fhall  have  the  Adminiftration,  and 

F  2  not 
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not  the  next  of  Kin  of  the  firft  Teftator,  becaufe  the  refiduary  Le- 
«  Dyer  372.  gatec  is  n  in  loco  haredis;  and  in  fuch  Cafe,  if  he  die  before  Pro- 

bate, or  after,  his  Executor  hath  the  Right  of  Adminiftration. 
Philips  v.  Philips.  The  Teftator  devifed  feveral  Legacies  to  particular  Perfons 
«  Chanc.  Rep.  292.  (naming  them)  and  the  Refidue  of  his  perfonal  Eftate  to  E.  G-  and 
made  T*.  S.  Executor,  and  died,  which  faid  2".  S.  the  Executor,  was 
Debtor  to  the  Teftator  in  the  Sum  of  400/.  It  was  infifted,  that  the 
Teftator  having  made  his  Debtor  Executor,  the  Debt  was  by  that 
Means  difcharged  ;  and  if  fo,  then  the  400  /.  was  no  Part  of  his  per- 
fonal Eftate,  and  by  Confequence  there  was  no  ~Refiduum-y  and  it 
appealed,  that  there  was  fufficient  Affets  befides  to  pay  all  Debts 
and  Legacies ;  yet  it  was  decreed  againft  the  Executor,  that  he 
fhould  pay  the  Refiduum  of  the  Eftate  to  E.  G.  to  whom  it  was  de- 
vifed. 

(7.)  Where  Intereft  floall  be  paid  for  a  Legacy. 

Where  a  Debt  is  due  to  the  Teftator,  he  may  by  his  Will  refpite 
the  Payment  thereof  to  the  Legatee,  and  in  fuch  Cafe  he  cannot 
demand  any  Intereft  for  the  Forbearance,  and  much  lefs  he  cannot 
pretend  to  Cofts  and  Damages,  tho'  the  Debt  was  of  fuch  a  Nature 
as  the  Default  of  Payment  might  entitle  him  to  fuch  a  Demand. 
2  <jbom.  1 5  7. 

Adjudged,  That  where  no  certain  T^ime  is  appointed  for  the  Pay- 
ment of  a  Legacy  (if  the  Legatee  is  an  Infant)  he  mail  have  Inte- 
reft after  one  Year,  from  the  Death  of  the  Teftator,  becaufe  a 
Year  is  always  allowed  to  the  Executor,  that  he  may  be  informed 
whether  there  are  any  Debts  owing  by  the  Teftator,  and  no  Laches 
fhall  be  imputed  to  an  Infant ;  but  if  the  Legatee  was  of  full  Age 
when  the  Teftator  died,  he  fhall  have  no  Intereft  but  from  the 
Time  of  the  Demand  of  this  Legacy,  unlefs  'tis  made  payable  at  a 

°  1  Vern.  262.  s.  P.  °  certain  'Day-,  and  in  fuch  Cafe  he  fhall  have  Intereft  from  that  ve- 

a  vent.  346.  s.  p.         D  2  s  %  Snen  verfus  2)^ 

1  Chanc.  Rep. 277.     ■'„„•'  ,  .       •  ,      -r    ^  t    r  11 

s.  p.  Moor  *.  Bk-      Where   Legacies  were  devifed   to  Infants  payable  at  a  certain 
grave.  'fime^  which  expired  during  their  Infancy,  and  the  Executor  refu- 

fed  to  pay  the  fame,  becaufe  the  Legatees  could  not  give  any  Dis- 
charges, by  Reafon  of  their  Infancy :  It  was  decreed,  that  the  Mafter 
mould  puj  out  the  Money  at  Intereft  in  the  Name  of  the  Guardian, 
or  of  fuch  other  Perfon  as  he  fliould  think  fit,  and  that  the  Defen- 
dant ihould  be  indemnified  againft  the  Infants.  Chanc.  Cafes  95. 
'Dyke  verfus  'Dyke. 

J11  Infant  exhibited  a  Bill  by  his. Guardian  for  a  Legacy  of  100/. 
devifed  to  him ;  the  Defendant  by  his  Anfwer  confefled  the  Legacy, 
and  that  he  was  always  ready  to  pay  it,  fo  as  he  might  be  iawfully 
difcharged,  which  the  Plaintiff  by  Reafon  of  his  Infancy  could  not 
do j  and  therefore  infilled,  that  it  might  be  paid  without  Intereft; 
which  was  decreed  accordingly,  and  the  Defendant  to  be  indemni1 
Sed.     Chanc.  Cafes  264.  'Bullen  verfus  Allen. 

Devife  of  5  00  /.  to  his  Grandaughter  (then  an  Infant)  to  he  paid 
at  fuch  'fine  and  in  fuch  Manner  as  his  Wife  (who  was  Executrix) 
and  the  Grandmother)  fhould  think  fit  and  beft  for  his  faid  Gran- 
daughter :  The  Executrix  lived  Twenty  Years  after  the  Death  of 
the  Teftator,  in  all  which  Time  this  Legacy  was  never  demanded ; 
and  then  fhe  having  made  the  Defendant  her  Executrix,  fhe  died 
2  without 
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without  paying  this  Legacy  ;  and  upon  a  Bill  exhibited  againft  the 
Executrix  of  the  Executrix  for  this  Legacy,  tho'  no  Demand  was 
proved  ;  and  tho'  the  Time  and  Manner  of  paying  it  was  left  to 
the  Wife;  yet  it  was  decreed  to  be  paid  with  Intereft  from  the  Death 
of  the  Teftator.    Churchill  verfus  Speake.  »  Vernon  fcjfa 

(8.)  Other  Cafes  concerning  'Payment  of  Legacies* 

Devife  of  a  Sum  of  Money  to  7*.  S>  to  be  paid  to  him  whom  the 
Teftator  mail  appoint ;  he  died  without  making  any  Appointment^ 
this  is  a  good  Devife  to  T.  S.    Chan.  Rep.  198. 

The  Teftator  devifed  5  00  /.  to  1".  S.  which  A.  Bi  now  owed  him 
upon  Bond  ;  afterwards  the  Money  was  paid  to  the  Obligee  :  Ad- 
judg'd,  That  the  Legacy  was  due,  tho'  the  Security  was  altered. 
Raym.y^. 

Devife  of  1 00  /.  to  a  Feme  Covert,  to  he  paid  within  Sid  Months  Palmer  *.  Trevor, 
(filer  the  c£eftator's  'Death ;  and  a  Bill  being  brought  for  this  Lega-  1  Vcrn'  2^r" 
cy  by  the  Husband,  the  Executor  anfweredj  that  he  had  paid  it  to 
his  Wife,  and  had  her  Receipt :  This  was  decreed  to  be  no  good 
Payment,  but  that  it  mould  be  paid  to  the  Husband,  with  Intereft, 
it  being  appointed  by  the  Will  to  be  paid  at  a  certain  'Time. 

Where  Lands  are  made  fubject  either  by  Deed  or  Will,  even  thofe  1  Salk.  154% 
which  are  barred  by  the  Statute  of  P  Limitations,  mall  be  paid,  be-  p  1  vera.  156* 
caufe  they  are  ftill  Debts  in  Equity ;  and  tho'  the  Statute  hath  taken 
away  the  proper  Remedy  to  recover  them,  yet  the  Duty  remains. 

Lands  were  fettled  on  Truftees  to  raife  Money  for  the  Payment  i  Sail:.  153. 
of  Debts  and  Legacies;  all  the  Money  was  raifed,  but  not  paid,  as 
directed  by  the  Teftator ;  and  this  being  made  an  Objection  why  the 
Heir  mould  not  have  the  Lands,  that  the  Money  was  not  paid  by 
the  Truftees,  but  that  they  converted  it  to  their  own  Ufe ;  but  de- 
creed, that  the  Heir  at  Law  fhall  have  the  Lands  difcharged  of  the 
Debts  and  Legacies,  becaufe  the  Lands  were  fubjecl:  and  Debtor  to 
them,  but  not  to  the  Default  of  the  Truftees,  againft  whom  both 
the  Creditors  and  Legatees  may, have  a  proper  Remedy. 

Lands  were  devifed  to  be  fold  for  Payment  of  Debts  and  Le-  Gofling  %  Dorneyi 
gacies;    the    Lord   Chancellor    Nottingham   decreed,    that   they  * Vern' 48z* 
mould    be   paid    pari  pafjn   in  equal  Proportion ;    but  the   Lord 
Keeper  North  reverfed   that  Decree,   and  gave  Preference  to  the 
Debts,  and  fo  he  did  in  the  Cafe  of  1  Hixon  and  Witham;  but  the  \  \  Chan.RCp.24?6 
Lord  Chancellor  Jefferies  was  not  fatisficd  with  this  Reverfah  PoRea  part  h 

§.  VIII.  The  Divifion  of  Teftaments. 

(1.)  Of  the  amient  rDi/viJion  of  Teftaments* 
2.  Another  threefold  Dwijton. 

FOrafinuch  as  that  ( 1 )  antient  Divifion  of  Teftamehts,  whereby        . 
they  were  firft  diftributed  into  Two  Sorts  £  the  one  Teftament  ^. W  Tdc  tcfta* 
being  termed  Calatis  ComitUs  f,  the  other  ProcinUum  *,  (whereunto  r  i.  e.  Vocatis  co- 

miriis,  feu  vocato 
populo,  a  Graeo  Verbo  s^Kjfe ,  quod  eft  voco.  Tempore  namquc  pacis,  bis  tantum  in  anno  Teftator,  convo- 
cato  per  cornicinem  populo,  eoque  prasfentc,  ac  quafi  tefte,  ultimam  fuam  voluntatem  dcclararc  folebar. 
Minfing.  in  d.  §.j.  '  Hoc  teftamentum  fieri  confucvit  ab  exituris  in  prselium,  ob  dubiam  belli  aleam.  ln- 
de  procin&um  dicitur,  non  quod  fuccinftc  fieret,  fed  quod  procinSi  dicuntur  milites,  quafi  praacinfti  &  erf- 
pediti.    Viglius  in  d.  §.  j. 

afterwards 
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;« i.e.  perimagina-  afterwards  a  third  Kind  was  added,  called  Per  as  &  libram  u,)  hath 
nam  venditionem ,  been  long  lince  abolifhed  x,  and  worn  not  only  out  of  Famion,  but 
prsfcntibus  enim  aimoft  out  0f  Memory ;  infomuch  that  unto  fome  their  very  Names 
lSipende"  reuCU^  may  feem  very  ftrange.  Unwilling  therefore  to  offer  any  Thing 
ftimatore  patrimo-  more  tedious  than  profitable,  I  thought  good  to  make  Report  of 
™.  isgni  ftcceflor  j-  t]  c  ^inds  of  Teftamcnts,  whereof  haply  we  may  have  fome 

defuncti  iuturus  e-       '     .  j  *  *    J  J 

rat,  morituri  bona  Ufe  in  England. 

emebat.ddndeper- 

cutiens  libram,  illud  sris  quafi  prctium  dabat  ci  a  quo  hxreditatem  expeftabat.  Minfing.  poft.  Vigl.  in  d.  §.  j. 

x  Text,  in  d.  §.  I. 

Undcrftand  therefore,    that  (2)  of  Teftaments  fome  be  folemn* 
Ll^^llZ^foaie  un folemn-.  fome  mitten*  fome  unwritten*  or  nuncupative  1 ; 

ment. lenptumnon  -'..,,  r  *       .    ..        . _  * 

vidctur  alia  fpecies  fome  privileged,  and  fome  not  privileged  z. 

a   Tcftamento    fb- 

lenni,  plcrunque  enim  hsec  duo  confunduntur,  &  indiffercnter  feu  promifcue  ufurpantur.  (Bar.  in  L.  Tabular, 
ff.  Quemad.  teftament.  app.  &  apertius  Minfing.  in  §.  fed  cum.  Inftif .  de  tefta.  ord.  &  in  §.  fin.  ibid.  Graff. 
Thefaur.  com.  op.  <j.  tefta.  q.  10.  n.  i.)  At  vcro  jure  quo  nos  utimur  infpecto,  plane  diverfa  funr.^  Sxpius  ct- 
enim  neceffarium  eft,  ut  Teftamenta  noftra  fint  fcripta,  fed  ut  fint  folennia  nunquam.  Quinimo  vel  eod. 
jure  Civili  teftamentum  infolcnne  dividitur  in  fcriptum  &  non  fcriptum.  Graff.  Thefau.  com.  op.  §.  tefta.  C[.  , 
10,  &  q.  t  1.  n.  3.  *  Mantic.  de  conjeft.  ult.  vol.  1. 1.  tit.  7.  Adde  Jul.  Clar.  §.  teftam.  q.  3.  ubi  tradit  nobis  - 
aliam  teftatnentorum  divifionem. 

§.  IX.  Of  folemn  Teftaments. 

1.  What  is  a  folemn  Tefla7//ent. 

2.  No  Ufe  of  folemn  Teftaments  here  in  England. 

3.  The  Rigour  of  the  Civil  haw  concerning  Teftaments. 

4.  This  Rigour  juftly  reformed. 

5.  What  moved  Juftinian  to  exatl  the  Number  of  feven  Witnefjes 

in  Teftaments. 

6.  Two  or  Three  Jfitnejfes  fufficient  by  the  Law  of  God. 

SOlemn  Teftaments  arc  they,  (1)  wherein  are  all  thofe  Solemni- 
ties of  tlie  Civil  Law :  As  the  Prefence  of  Seven  Witnejfes,  and 
!imSi?ftitIde^ciu"  required  thereunto,  their  Subscription,  their  Subfignation,  the  Ex- 
o'rdin.LHacconfuf-  pedition  of  the  Aft  at  one  Time,  (be. a.  But  (2)  of  this  Kind  of  Te- 
tiflima.c.dc  tefta.  ftamenrs  wc  have  no  Ufe  in  England  b.  Wherefore  it  mall  fuffice, 
lirThVslitl'  de  that  1  have  fliewed  that  fuch  a  Kind  of  Teftament  there  is  mention- 
rep.  Angi.iib-3.c7.  ed  in  the  Civil  Law;  to  the  (3)  Obfervation  whereof  the  Roman 
?l1"  fe:uft^5t.  PcoPle  werc  ftriftly  tied  in  the  Making  of  their  Teftaments,  (much 
&irrit.tcft!ff.MiPn-  like  as  were  the  Jews  to  their  Jewifh  Ceremonies:)  So  that  if  any 
fing.  in  d.  §.  fed  one  0f  thefe  Solemnities  were  omitted,  the  Teftament  was  void  c. 
dUDeBt.c!»29.Matth.  Which  Thing  was  not  only  hard  to  be  performed,  but  in  fome  re- 
c.  18.  Mamie,  de  fpc&s  alfo  ungodly.  For  that  it  was  not  fufficient  for  any  Man,  to 
conjca.uk.  vol.  u.  prove  a  Teftament  by  Two  or  Three  Witnefles,  (the  Law  of  God 
'  i).§.fedcum  pau-  requireth  no  mo  d,)  but  it  muft  be  proved  forfooth  by  Seven  Wit- 
latim.  nefles  e.     Wherefore  with  (4)  good  Reafon  was  this  Excefs  reform- 

tcfta'.exm  e4  foft  by  the  Ecckfiaftical  Law,  which  did  reduce  the  Number  of 

s  Tefta.  videlicet  Seven  Witnejfes  to  Three,  (the  Parochial  Minifter  being  one  f,)  and 

d?tPcareUmmCcr  in  fome  Cafes  Two  s ;  and  tlien  by  the  general  Cuftom  of  this 
de'teftatext'r"'7  J  Realm,  which  diftinctly  requireth  no  mo  Witnefles  than  Two,  fo 
» Lindw.cftatut.de  thev  be  free  from  any  juft  Caufe  of  Exception  h.  The  Reafon  (5) 
conftim.Pverbnpro-  wherewith  Juftinian  was  moved  to  approve  thefe  Solemnities,  and 
batis.  Peckius  in  c.  to  add  thereunto  as  he  did,  was,  as  he  doth  frankly  acknowledge, 

privilegium.de  reg.  2  (Propter 

jur.  1.  6.  n.  7  x 


latim.Inft.de  tcfta. 
ord. 
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('Propter  teftamentorum  finceritatem,  ut  nulla  fraus  adhibeatur  1,)i  D- §.<ed  cum  pau- 
And  I  doubt  not  but  before  he  did  fet  down  fo  precife  a  Law,  he  " 
had  fufficient  Trial  of  great  Cunning  and  Craft  pradifed  in  the  ma- 
king and  proving  of  Teftaments  j  (I  would  there  were  none  in  Eng- 
land i)  which  urged  him  to  go  from  that  Rule  (6)  and  Law  of  Ul- 
pian the  famous  Lawyer ;  the  fame  alfo  being  mod  agreeable  to  the 
Law  of  God.     Ubi  numerus  tejiium  11011  adjicitur,  etiam  duo  fuffi- 
ciunt ;  pluralis  enim  elocutio  duorum  numero  content  a  eft  k.    Where  *  l.  «bi  de  tefli- 
he  faith,  the  plural  Speech  is  content  with  Two,  which  is  the  Reafon  bus' ft' 
of  the  Law,    it  hath  this  Senfe :  It  was  a  Thing  very  well  known, 
that  one  Witnefs  alone  was  not  fufficient  to  decide  a  Controverfy, 
(the  Teftimony  of  one  being  as  the  Teftimony  of  none  l  •)  and  there-  1  c.  licet.c.veniear. 
fore  there  were  required  Witneffes :  But  how  many  Witneffes  were  &c-  J"sjurand.  de 
fufficient,  was  doubted  of.    Whereupon  Ulpian  anfwereth,  that  al-  XS^t^'' 
beit  Witneffes  are  required,  yet  that  plural  Speech,  Witneffes,  is  fa- 
tisfied  with  Two,-   and  fo  Two  Witneffes  are  fufficient,  where  a 
greater  Number  is  not  required  m  ;   but  by  our  Law  where  Lands  ™  DD.frtd.  L.ubi* 
are  devifed,  Three  Witneffes  are  required. 

§.  X.  Of  unfolemn  Teftaments,  and  whether  the  afore- 
faid  Definition  of  a  Tefiament  do  agree  to  our  Tefta- 
ments in  England. 

i.  What  is  an  unfolemn  'tefiament. 

2.  Of  the  Freedom  we  enjoy  m  England  in  making  our  tefi.a* 

inents. 

3.  Writing  required  in  the  Dcvife  of  Lands. 

4.  Many  things  permitted  which  be  not  necejfary. 

5.  Whether  it  be  needful  that  Witneffes  le  required  in  a  Tefiament. 

6.  Whether  our  Teftaments  in  England  do  agree  with  the  former 

Definition  of  a  tefiament. 

7.  Some  Reafons  whereby  it  floould  feem  that  the  former  Defini- 

tion  and  our  Teftaments  do  not  agree. 

8.  the  former  Definition  of  a  tefiament  doth  comprehend  both 
folemn  and  unfolemn  teftaments. 

9.  the  Reafons  which  prove  that  this  forefaid  'Definition  doth 
comprehend  both  teftaments. 

10.  Ulpian  did  fiourifh  before  Juflinian. 

11.  the  lucre  a fe  or  Decreafe  of  Solemnities  do  not  make  the  tefia- 
ment to  fwerve  from  the  former  Definition. 

12.  An  unfolemn  Marriage  is  a  true  Marriage  in  re  [pell;  of  the 
Knot  or  EJfence  of  Matrimony. 

13.  A  Military  teftaments  tho  unfolemn,  is  properly  a  tefiament. 

14.  A  te ft  anient  among  ft  Children  is  properly  a  tefiament.,  tho 
unfolemn. 

15.  A  great  Inconvenience  if  an  unfolemn  tefiament  were  not  pro-* 
peify  a  tefiament. 

16.  What  is  a  tefiament  properly  fo  called? 

17.  //^England  our  teftaments,  though  unfolemn,  have  the  Effect 
of  teftaments  properly  fo  called* 

38.  An  Anfwer  to  thofe  Reafons  which  feem  to  prove  our  tefta- 
ments do  not  agree  with  the  former  Definition. 
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1 9.  The  former  'Definition  is  not  of  any  [pedal  Tefiamenti 

20.  The  Conch/ion. 


u 


'  Nfolemn  Teftavients  are  ( 1 )  fo  termed,  where  the  Solemnities 
of  the  Civil  Law  above-mentioned,  or  any  of  them,  are  omit- 
-  L.j.deinjuft.ruPt.  ted,  at  the  Making  of  the  Teftament a :  Without  which,  by  the  Ci- 
&  irrit.  tefta.  ff.  vil  Law,  the  Teftaments  are  void  b,  except  in  certain  Cafes.  But 
bD.L.j.L.Ha^con-  ^  w^  us  jn  £ngiand  they  are  not  void :  For  that  our  Teftaments 
p"rfea!c.  de  tefta.  are  not  fubjeel:  to  the  Ceremonies  of  the  Civil  Law,  but  are  made 
Minting,  in  §.  fed  w^n  aj[  Liberty  and  Freedom,  and  (as  one  reporteth)  Jure  militaric. 
St7dneaftam'oS  And  fo  we  are  no  farther  tied  than  to  the  Obfervation  of  thofe  Re- 
tt, n.  quiiites  that  be  neceffary  Jure  gentium  d.  Which  requireth  but  Two 
«  D-Sw'ifc  Aa&de  witneffes  c:  Saving  that  in  (3)  a  Legacy  or  Devife  of  Land  Three 
^T'cLuoTtamen  Witneffes  and  Writing  is  alfo  neceffary,  and  that  to  be  made  in  the 
indiftinae  non  ad-  ufe  of  the  Teftator  f.  Howbeit,  it  is  not  to  be  doubted  but  that  a 
quidem  muka^pri-  Man  may  make  his  Teftament  in  Writing,  wherein  he  difpofeth  of 
■  vilegia  teftamentis  his  Goods  only,  and  fo  he  may  ufe  the  Teftimony  of  mo  Witneffes 
militaribus  c0mpc-  than  Two.  Alfo  (4)  if  he  will,  he  may  procure  the  Witneffes  to 
narfunt,eacumC  fubferibe  their  Names  to  the  Teftament,  yea,  to  every  Page  of  the 
bus  teftamentis  de-  Teftament,  (if  there  be  divers  ,•)  and  it  is  a  good  and  fafe  Courfe, 
SliaTde^ufbK-  whereby  many  Forgeries  might  be  prevented,  or  more  eafily  detecV 
fra.V  14.)  qux  no- ed.  But  no  (5)  Man  is  tied  to  the  Obfervation  of  thefe  CautelsS, 
ftratibus  non  licet  (except  as  before)  no  not  fo  much  as  to  reijuire  the  Witneffes  h :  So 
r?S.a^Ccon~»;  beneficial  are  the  Laws  of  this  Realm  to  the  Subjects  of  the  fame. 

Rogatio      teftium,  .  ,  »..,.„      .. 

qux  pro  folennitatc  in  militari  teft.  reqmntur,  (commum  interpretum  calculo,)  ab  Anghs  teftantibus  non  ita 
neceflario  obfervatur.  d  Milites  ad  folennitates  tantum  juris  gentium  aftn'ngi  videre  eft  apud  Dec.  in  L. 
milites.  C.  de  tefta.  mil.  poft.  Bar.  in  L.  j.  C.  de  facrofanct.  Ecclef.  &  DD.  in  L.  j.  ff.  de  mil.  tefta.  Quibus 
adde  Tiraquel.  de  privileg.  pis  caufaj,  c.  3.  e  Dec.  in  d.  L.  Milites.  Mantic.  de  eonjeft.  ult.  vol.  lib.  6.  tit. 
2.  n.  9.  in  fin.  f  Stat.  H.  8.  anno  32.  c.  t.  B  Lindw.  c.  in  ftatutum  de  tefta.  1.  3.  provincial,  conftit. 

Cant-  verb,  probat.  "  Ratio  eft,  quia  rogatio  teftium  non  eft  juris  gentium  aut  divini.  Ab.  Covar.  &  alii  in 
c.  relatum.  el.  j.  de  tefta.  extr.  Tiraquel.  de  privileges  piae  caufc,  c.  3.  quo  po^o,  conftat,  Anglos  pleniore 
libertate  frui  in  condendis  Teftamentis,  quam  quae  vel  ipfis  militibus  indulta  fuit  a  jure  civili :  quo  (fi  com- 
muni  fit  credendum  opinioni)  rogatio  teftium  eft  neceffaria.  Jul.  Clar.  §.  teftim.  q.  58.  Quamvis  non  defint 
qui  contendunt  rogationem  hujufmodi  non  ad  folennitatem  exigi,  fed  ut  ex  eo  facilius  dijudicari  poflit,  Mili- 
tes, profcrendo  verba  qua:  fonant  in  teftim.  ea  deliberate  &  ferio,  animoque  teftandi,  non  joco,  non  perfun- 
So'rie  protuliffe,  ut  faepe  folent  alias.  Tiraquel.  de  privil.  piae  caufas,  c.  3.  Wefenb.  confil.  38.  n.  55.  Adde 
quod  in  Teftamento  inter  libcros,  ubi  attenditur  folennitas  juris  gentium,  non  eft  neceflarium  ut  teftes  fint 
rogati.  Graff.  Thefaur.  com.  op.  §.  teftim.  q.  12.  Clar.  §.  teftim.  q.  18.  Dec.  confil.  610.  Denique,  nee  in  tefto. 
ad  pias  caufas  (in  cujus  confe&ioncm  adhibendas  funt  juris  gentium  folennitates)  requiritur  ut  teftes  fint  roga- 
ti, ut  habet  com.  op.  teftc  Covar.  in  c.  relatum.  el.  j.  de  ccfta.  infr.  §.  16. 

But  (6)  here  methinks  a  Queftion  doth  offer  it  felf  to  be  refolved. 
If  all  our  Teftaments  in  England  be  unfolemn^  and  (7)  if  by  the 
Civil  Law  regularly  all  unfolemn  Teftaments  be  void,  infomuch  that 
iL.j.  deinjuft.rup.  jf  DUt  one  Solemnity  be  omitted,  the  Teftament  is  no  Teftament  ' ; 
nlmpofefc  L.Lfi  now  dotl1  the  Definition  of  a  Teftament  above-mentioned,  borrowed 
unus.de  tefta.  c.  out  of  the  Civil  Law,  agree  with  our  Teftaments  here  in  Engldnd, 
being  all  unfolemn  Teftaments?  It  mould  feem  we  had  need  to  feek 
a  new  Definition,  and  that  I  have  erred,  together  with  other  our 
Common  Lawyers  of  this  Realm,  in  borrowing  that  Definition, 
which  agreeth  fo  juft  with  their  Teftaments,  with  which  our  Tefta- 
ments do  not  agree.  For  if  the  Definition  did  agree  with  both  Te- 
ftaments, they  mould  agree  betwixt  themfelves ;  but  the  Teftaments 
do  not  agree  betwixt  themfelves ;  and  therefore  the  Definition  doth 
agree  but  with  one  alone.  If  it  agree  but  With  the  one,  and  we 
confefs  it  doth  agree  with  their  Teftaments,  how  then  can  it  agree 
with  ours  alfo  ? 

A  To 


Part  I.  What  a  Teftament  or  Laji  Will  M  41 

To  this  Queftion  briefly  my  Opinion  is  this,  that  the  (8)  Definition 
doth  comprehend  both  jolejun  and  itn(ole?)in  T'eftamcnts ;  and  there- 
fore is  agreeable  to  our  Tcftaments.  The  Antecedent  I  prove  (9) 
thus.  The  Definition  (as  appeareth)  was  made  by  Ulpian  k  :  This k  uip.  in  L.  j.  dc 
TJlfiamts  (10)  is  one  of  thole  anticnt  Lawyers,  whofe  Anfwcrs,  De-tcfta,tf- 
fin itions,  Rules  and  Conclulions  are  contained  in  the  Digefts,  and 
who  fiouiifhcd  no  lefs  than  Two  hundred  Years  before  Jujlmian  l : '  JuJniaTm,s  adcP" 

,,T,  ■    \      r-f    n  ■     ■  1-111  •  1  c<    1  ■    •  • '1    ■  1  •    ,    rus   tult  Impcnum 

Winch  Ji/ftimafi  did  add  certain  other  Solemnities,  without  which  an.Chn'fti  nati  527,' 
he  ordained  that  the  Tcftamcnt  fhould  be  void  m.  It  mult  be  grant-  U'pwnusauremflo- 
cd  therefore,  that  the  Definition  being  perfect  before  thofe  new  So-  21SSSi"Sa^ 
lemnities  were  devifed,  and  agreeable  to  thofe  Teftaments  which  had  lex.  Scveri  imp.Ro. 
not  thele  Solemnities,  becaufe  as  yet  they  were  not :   So  now  the  paul°  ^5,9%*?" 

r  ~    ,  ••i-.li  i       iS.    ,-    •  •  1         11    n:s   P°"   Cnnlhim 

lame  Solemnities  being  taken  away,  the  Definition  comprehendeth  natn.m.  Cagnoi.  in 
thofe  Tcftaments  which  have  them  not  at  this  prefent,  as  it  did  thofe  L-  unifi;  fi  quis  jus 
other  Teftaments  which  had  them  not  at  the  Beginning  n.  So  that  ^sed'cumpauia- 
the  (n)  Increaling  or  Decreafing  of  the  Number  of  Solemnities  ma-tim.verb.fed  his.in- 
keth  not  the  Teftament  to  come  nearer,  or  depart  farther  from  the  ^^JJ" 
Definition  °.  Indeed  the  Prefcnce  or  Abfence  of  Solemnities  make  Liras!  c.  dc  tcfta! 
the  Teftament  folemn  or  unfolcmn ;  but  they  do  not  make  it  a  Te- "..  EMem.en.im  ra- 
ftament  or  no  Teftament  P.  For  (12)  as  an  un folemn  Marriage  is  "V°?p«!?n  '"  ' T; 
not  therclore  no  Marriage  became  it  is  unfolcmn,  (the  Banes  perhaps  in  propofito.  Socin. 
not  being  publifned,  or  the  Marriage  not  being  celebrated  in  the  Face  con(L!.- 1<5-  u^-  3-  n- 
of  the  Church,  but  privately  in  a  Chamber,  or  fome  other  Rite  or  ' 5 


contrarns. 


Ceremony  thereof  being  omitted,)  but  is  never thelefs  reputed  for  a  °  Nam  differentia 
true  Marriage  %  (fo  that  the  fame  were  folemnized  by  a  Minifter  in  S^maTs  & 
the  Prefcnce  of  a  fuftlcicnt  Number  of  Perfons  thereunto  required,  by  minus,  non  confti- 
whofe  Teftimony  the  fame  might  be  proved  •  hi  which  Cafe  the  ™"  ^erfcs  rPe- 
faid  Marriage  may  be  faid  to  be  celebrated  in  the  Face  of  the  Church,  "eerfas  defin^ones" 
though  neither  in  Church  nor  Chape],  but  in  a  Chamber,  none  being  L.  fin.  de  fund,  in- 
purpofcly  excluded  r  •)  both  in  the  Ecclefiaftical  Court,  in  refpect  of  ?ru£!i  ^f-  ff*01- 

1      T^rr  r  ■»«■        •  •       r  i  •      m  i   ^  •  A  den.de  culpa. 

the  Ellen  ce  ot  Matrimonies l,  and  in  Temporal  Courts^  in  refpect  of  v  si  enim  cquus  cx- 
the  Wife's  Dower,  and  other  legal  Effects  ';  at  leaft  if  the  Parties cus flte<Jnus  J iraut 
married  be  licenfed  or  difpenfed  with  by  the  Ordinary  in  that  Behalf  "j  cquum  Z  effe'e- 
fo  that  there  be  no  other  lawful  Impediment,  as  of  Confanguinity  or  quum,  fed  non  efle 
Affinity  within  the  Levitical  Degrees  prohibited,  Precontract,,  or  fuch  ^["jj1^  a  fe 
like,  but  the  Defect  of  Solemnity  only  x :  Even  fo  an  unfolemn  Te-  foiennitas  non  fade 
ftament  doth  ftill  remain  a  Teftament,  when  thefe  Solemnities  do  teftam- non  effe  t0" 
rather  appertain  to4thc  Proof  or  Appearance,  than  to  the  Subftarice  ^|j^c':  Jfam 
or  Teftament  y.  For  it  is  not  faid  in  the  Definition,  there  muft  be  tiori.inquam.auum 
this  or  that  Number  of  Solemnities  in  the  Teftament ;  only  it  is  re-  .ci?ltas  fir  defeaus 
quifite  that  there  be  a  juft  Number  z,  that  is  to  fay,  fo  many  as  the  foiennitas  "Tutcm 

dcfc£tus  juris  tan- 
turn  civilis.  "i  Nam  ilia  rcquifita  de  qufbus  in  c.  cum  inhibitio.  de  clan,  defponf.  ext.  non  effc  de  forma  & 
fubftantia  matrimonii  vel  legitimationis  prolis,  fed  de  folennitate  tantum,  &  ad  ipfius  decorem  introdufta, 
poft  Theolog.  8c  Canoniftas  prodidit  Granif.  confil.  civil.  168.8c  banc  op.  communi  c'alculo  receptam  dicit  Jo. 
Lub.  &  Mafcard.  de  probat.  verb,  filius,  conclu.  798.  n.  8.  Et  licet  hodie  per  concil.  Tridentin.  hujufmodi 
matriroonia  fiant  irrita;  nos  tamen  fequimur  antiquum  jus  comm.  tanquam  non  mutatu-m.  Stat.  H.S.an.  2$. 
c.  19.  Nee  illud,  c.  30.  q.  J.  c.  1.  de  eland,  defponf.  extr.  r  Mafcard.  Tract,  de  probat.  conclu.  1035.  ubt 
locuplcti  teftimonio  conftat,  matrimonium  in  facie  Ecclefi*  poffc  contrahi  dici,  convocatis  amicis,  nemine 
videlicet  feriofe  exclufo,  etiamfi  non  fervetur  forma.  In  ea.  Cum  inhibitio.  de  eland,  defpon.  exam,  praefcript* 
Et  hanc  opinionem  &  veram  &  moribus  receptam  cfle  ibid,  liquido  conftat.  '  Abb.  in  c.  1.  de  clan,  defpon!. 
extr.  Dec. confil.  163.  Covar.  de  fponfal.  fecunda  part.  c.  6.  in  principio,  n.  7.  Lindw.  in  c.  Humana,  de  eland, 
defp.  lib.  4.  provincial,  conftitut.  Cant.  '  Perk.  tit.  Dower,  fol.  fexagefimo  prim,  quod  verum  eft  jure  ho- 
dierno.  Licet  olim  regnante  H.  3.  &  longe  ante  cum  contrarium  jus  obtinuit.  Fitz.  Nat.  Bre.  f.  1  50.  »  Fitz. 
Nat.Bre.  fol.  150.  *  Mafcard.  ubi  fupra.  Socin.  jur.  confil.  87.  n.65.  vol.4.  Palliot.  dc  Both. 8c  fpur.  cap.  j. 
n.  7.  8c  cap.  10.  n.  1.  y  Minfing.  in  d.  §.  Scd  cum  paulatim.  Old.  de  A£h  clad",  f.  in  prin.Ripa  in  L.  Nemo. 
de  leg.  j.  &  Jo.  Crot.  in  eand.  L.  col.  6.  Quorum  opinione  ha:  folcnnitates  teftamentariae  non  ad  fubffantinm, 
fed  ad  probat.  teftat.  pertinent:  Qux  quidem  opinio  fine  difficultate  procedit  hie  in  Anglia,  ubi  iftiufmodi  fo- 
lennkates  omnino  non  funt  neccflarise;  licet  fortafTe  alias  contraria  tanquam  communis  opinio  locum  fibi  ven- 
dicaret.  Bar,  in  d.  L.  Nemo.  Covar.  in  c.  cum  efles.  de  tefta.  extr.  n.  8.        f  Jufta  fentehtia. 

G  Law 
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Law  rcquireth:  And  if  the  Law  require  none,  the  Definition  requi- 
eff«0,dentefta.eXm  reth  nonc>  ™om  than  is  fufficient  for  a  due  Proof  \ 

in  fin.  Soarez  1.  rcc.  fenten,  verb,  tcfta.  n.  72.  Jaf.  in  L.  cunftos.de  fumma  tri.  C.  n.  39. 

Iran  unfolemn  Teftament  were  no  Teftament,  then  'Teftamentum 
Lf^^mij'tfl^fd1  m^'ttare  were  no  Teftament j  for  it  is  an  unfolemn  Teftament5: 
in  L'fiiii.'c.fkmiL  And  yet  T'efl  anient  um  (13)  militare  is  both  in  Name  and  Nature  a 
het-ciicun.  n.  55.  Teftament  c.  Likewifc  if  an  unfolemn  Teftament  were  no  Tefta- 
Tn^Hn&c.'vaibuifs  rnent>  ^cn  Teft  amentum  inter  Uberos  were  no  Teftament,  being  un- 
do fucccf.crua. §.21.  folemn  and  unperfed  d:  But  lTeftamentnm  (14)  inter  Uberos^  though 
"'i4h  f  1  t  un^°^eran3  even  properly,  and  by  the  Civil  Law,  is  a  Teftament  e. 
fima.  \.  ex  im'pc'r-  Belides  this,  (15)  if  an  unfolemn  Teftament  were  no  Teftament, 
&&o.  c.  de  tcfta.  then  all  the  Teftaments  here  in  England  being  unfolemn,  we  mould 
coS.'op.  §T1teftam:  a11  die  feeft'ate  f:  And  dying  Inteftate,  then  (mark  what  an  Inconve- 
q.  11.  n.  2.  ubi  re-  nience  would  follow)  by  the  Statutes  of  this  Realm,  the  Adminiftra- 
ferc  hanc  op.  efle  tion  0f  me  Goods  of  every  Man  dying  Inteftate  ought  to  be  commit- 
c°ui1tioXNat.XEma- ted  to  the  Widow  or  next  of  Kin  to  the  Deceafed.  But  the  contra- 
nucie  Cofta,  Vaf-  ry  hath  been  generally  obferved,  that  is  to  fay,  where  an  Executor 
quio,&ahis  cont.  j    tj    been  appointed,  able  and  willing  to  undertake  the  Executor- 

pjoil.   in   d.    §.  ex  _  .         ,  rr  '  -•■t    ,  ,11  >■     1       i  . 

imperfeao.  '  fhip,  there  the  Maker  or  this  Will  hath  been  adjudged  not  to  have 
i  inftir.  de  hsred.  died  Inteftate  ,•  and  fo  the  Adminiftration  of  his  Goods  hath  not  been 
princ.a  '"  C  *  m  committed  to  the  Widow,  or  next  of  Kin,  according  to  the  Statute, 
although  the  Teftament  were  unfolemn :  Which  Adminiftration  o- 
therwife  ought  to  have  been  committed  according  to  the  faid  Statute, 
b  id  quod  levi  ob-  as  js  aforefaid  8.  And  therefore  by  common  Obfervation  alfo  an  un- 
con^'picitur. "  iqUe  folemn  Teftament  is  not  no  Teftament ;  but  rather  properly  a  Tefta- 
ment. For  by  the  (16)  Opinion  of  the  moft  and  beft  Writers,  that 
is  concluded  to  be  properly  a  Teftament,  the  Author  whereof  cannot 
be  faid  to  be  Inteftate,  and  whofe  Executor  therein  named  is  to  fuc- 
dcBrun;rnna^rini"fte!cee<i  ex  Teftamento  h  i  though  it  be  but  in  refpeft  of  the  Laws  os 
c.  n.  1 7.  sichard.in  Cuftoms  of  the  Place  where  the  Teftament  is  made,  being  contented 
l.  Hac  confulnffi-  wjtjj  fewer  Solemnities  than  are  requilite  in  other  Places j.  Which 
Sfto.  e'de^efta. (17)  Effect  our  unfolemn  Teftaments  have,  wherein  an  able  and 
n.  5.  in  fin.  Graff,  willing  Executor  is  named.  For  neither  he  is  reputed  to  die  Inte- 
Sa^q.TtT'n?!  ftate>  wllicl1  appointcth  fuch  an  Executor  k,  but  is  plainly,  even  in 
Jul.  ciar.  i  teftam.  Laws  of  ftricl:  Interpretation,  (I  mean  the  Statutes  of  this  Realm,) 
^I5/8£vergrd'con~  termed  a  Tcftator  1 :  Neither  is  the  Adminiftration  of  his  Goods 
iAiidr.  Gaii  lib.  2.  committed  to  the  Widow  or  next  of  Kin,  by  the  Authority  of  the 
praftic.  obfervat.  Ordinary,  according  to  the  Statute,  as  in  cafe.  *oY  one  dying  Inte- 
cep.'  ftnten/'verb.  ftate  m-  But  tlie  Executor  deriving  his  Authority  from  the  Teftator 
teftam.  n.  72.  Bap-  only,  doth  fucceed  in  the  Place  of  the  dead  Man  by  Force  of  the 
cSn  o '"  crbteftm'  Teftament,  according  to  the  Teftator's  Meaning  and  Difpofition  n. 
n°  57°  G^br.  Rom.  Wherefore  an  unfolemn  Teftament  is  even  properly  a  Teftament. 
lib.  4.  tir.  de  tcfta.  Which  Concluiion  being  true,  the  Definition  is  not  more  proper  to 
%*Z$JM  $  the  one  than  to  the  other. 

n.  47,  48.  Parif  confil.  12.  n.  45.  vol.  3.  quorum  opinio  eft  proculdubio  communis,  licet  aliter  fentiat  gloff. 
in  d.  §.  ex  imperfecto.  k  Hoc  nemo  nefcit  qui  vel  mediocriter  in  alterutro  foro  verfatur.  '  Stat.  Ed.  3. 
an.4.  c.  7.  &  an.  25.  c.  5.  Stat.  H. 8.  an.  21.  c.  5.  &  aliis  pene  infinitis  locis.  m  Id  quod  non  femel  di&umeft, 
fed  &  faepius  eft  dicendum.  "  Plowden  in  cafu  inter  Greisbrook  &  Fox,  fol.  280.  his  verbis:  Lez  executo- 
fes  nofmes  fount  executores  maynetenant  &  devant  probate  del  teftament:  Car  lc  probate  neftque  confirma- 
tion 6c  allowance  de  ceo  que  le  teftator  fift,  &c.    Ec  ils  poyent  executer  derant  probate,  &c. 

•    Now  for  the  Anfwering  of  the  Arguments  objected.     Firft,  where 

(18)  it  is  objected,  that  all  unfolemn  Teftaments  are  void,  although 

Solemnity  were  omitted  j  that  is  true  only  by  the  Civil  Law.     But 

.it  doth  not  therefore  follow,  that  an  unfolemn  Teftament  is  no  Te- 

creal  §.'ai?  1^48.  '  ^anient  in  refpect  of  this  Definition  p,  howfoever  it  hath  not  the 

s  fame 
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fame  Effect  to  all  Intents  in  Law.    But  if  it  be  therefore  a  Tefla- 
ment, becaufe  it  takes  Effect  in  Law,  then  are  all  our  Teftaments 
(though  unfolemn)  good  and  fufficient  Teftaments  s    becaufe  they 
have  as  much  Force  without  thofe  Solemnities,  as  if  they  had  them 
all  and  an  Hundred  mere  P.     Secondly,  Where  it  is  objected,  that  >' Soarcz. lib. reccp. 
the  Definition  doth  agree  to  their  Teftaments,  and  that  their  Tefta-  ^"Xd'. ^eftam". 
ments  and  ours  do  not  agree  betwixt  themfclves ;  I  Anfwer,  that  the  q.u.ciaV.  §.  teftm." 
(19)  Definition  is  not  of  any  fpecial  Teftament,  that  is  to  fay,  it  is  1-  *3-  And.  Gail.  l. 
not  of  a  folemn  Teftament  alone,  nor  of  an  unfolemn  Teftament,  l^^vaiq^dc  fuc- 
nor  of  a  written  Teftament,  nor  of  a  nuncupative  Teftament  alone,  ceff.crea.  §.21.1)47. 
nor  is  convertible  with  any  fpecial  Kind  of  Teftament  mentioned  in  Sichard.in  l.  Hac 

_  f    ,       ^-    -i    r  r  i-i  r.-.    />  1      •     confultifl.  §.  ex  lm- 

any  Part  or  the  Civil  Law,    from  which  our  leftaments  made  in  pcrfefto.c.dcrefta. 
England  do  differ.     For  indeed,  if  the  Definition  were  made  of  any 
fpecial  Teftament  alone,   mentioned  in  the  Law,  from  which  our 
Teftaments  do  differ;  then  could  not  our  Teftaments,  differing  from 
the  Teftament  defined,  agree  with  the  Definition  1.     But  the  Defi-  qouoden;mdiffert 
nition  is  of  a  Teftament  which  is  alfo  common  to  all  thofe,  or  any  a  definito,  differ*  a 
other  Kind  of  Teftaments,  as  well  folemn  as  unfolemn,  as  appeareth  defijit,oneft:h  ut* 
before  :  And  therefore  the  Teftament  fo  defined,  altho'  it  be  fpecial  „<>„  cft  animal  ra- 
in refpect  of  the  Definition,  yet  is  it  general  in  refpecl  of  the  feveral  tionaie.  Everard.Sc 
Kinds  of  Teftaments  above  recited r,  and  is  verified  of  every  of  them,  2fe  *»?  &rf^l 
folemn  or  unfolemn  ;  and  io  confequently  is  common  as  well  to  our  Oxon.traa.de  dia- 
Teftaments  as  to  theirs,  diftributing  both  Name  and  Nature  to  every  |e^,  £  "5- 
fpecial  Teftament  f,   howfoever  they  differ  amongft  themfelves  r.  definitum  geiuweft 
To  (20)  conclude  therefore,  we  need  not  to  feek  any  new  Defini-  fubalternum.     id. 
tion,  but  rather  they  themfelves,  by  Reafon  of  their  new  Solemni- J^^i^* 
ties,  devifed  fince  the  Making  of  the  old  Definition.  verfo  tftnen  re'fpe- 

£tu  :  nimirum  fpe- 
cies  refpe&u  fuperioris,  id  eft,  fentcntis ;  genus  refpe£tu  inferioris,  id  eft,  paganici,  &  militaris ;  fcripti,  & 
nuncupativi ;  folcmnis,  &  infolemnis  teftamenti.  Hujufmodi  autem  teftamenta  differunt  non  numero,  fed 
fpecie  ;  &  fie  teftamentum,  cujus  fupra  eft  definitio  pofita,  genus  eft,  quia  prasdicatui"  dc  pluribus  differenti- 
bus  fpecie.  f  Id  quod  eft  generi  proprium.  Olden.  Topic.  Legal.  Loco  a  genere.         e  Species  namque  per 

formam  difcrepat  a  fpecie.    Conveniunt  autem  omnes  fpecies  in  fuo  genere.  Olden.  8c  Everard.  ubi  fupra. 

Indeed  we  have  not  thefe  folemn  Teftaments  of  the  Civil  Law  ; 
but  in  that  refpect.  we  are  the  more  happy,  and  our  Law  the  more 
godly  u  ;  being  not  bound  to  any  of  the  aforefaid  Solemnities,  but «  Alciat.  in  l.  j.  c. 
only  to  that  in  Writing,  where  Lands  are  devifed,  and  that  the  Te-  df  iA"°[lna'  Ec" 
ftator  mould  fubferibe  his  Name,  and  publifh  his  Will  in  the  Pre- 
fence  of  Three  Witneffes,  and  they  fliould  fubferibe  their  Names  in 
his  Prefence,  as  may  be  feen  hereafter. 

§.  XL  Of  a  written  Teftament. 

i.  What  is  a  written  Teftament. 

2.  A  'Teftament  nuncupative  is  not  made  a  zvritten  Teftament  by 
after  Writing,  except  in  certain  Cafes. 

3.  Some  Things  common  both  to  a  written  and  to  a  nuncupative 
Teftament. 

4.  Some  Things  peculiar  to  a  zvritten  Teftament. 

5.  T)evije  of  Lands,  Tenements^,  or  Hereditaments,  is  not  good 

without  Writing. 

6.  In  a  written  T&fiament  it  is  not  necejfary  that  the  Witneffes  be 

privy  to  the  Contents, 

G  a  7-  Caufes 
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7.  Caufes  wherefore  cJteJiatofs  many  limes  would  have  their  Wills 
Jecret. 

8.  In  what  Marnier  the  Teftament  is  to  be  made  when  the  Wit- 

neffes  know  not  the  Contents. 

9.  The  Witnejj'es  m?ift  be  learned,  and  muft  write  their  Names  on 

the  Tejlament)  when  they  do  not  know  the  Contents  thereof. 

*  Teftamentum  in  A  Written  a  Teftament  is  (1)  that  which  at  the  Time  of  the  Ma- 
rffi  TxcL^o-  £**  kin§  thereof  is  committed  to  Writing  b.  By  which  Words,  at 
lenni,  examinavi?/^  Time  of  the  Making  thereof,  are  excluded  (2)  fuch  Teftaments 
fupra.  5. 8.  in  mar-  as  are  afterwards  put  in  Writing.  For  being  made  firft  by  Wrord  of 
b' Minfin<r. in  §.  fed  Mouth,  they  do  ftill  remain  nuncupative,  notwithftanding  the  te 
cum  paulatim.  in-  cing  thereof  into  Writing  c.  Unlefs  the  Teftament  being  hrft  made 
ftir.detefta.ordin.b    \Vor£j     and  afterward  (in  the  Life-time  of  the  Teftator)   being 

c  Minfing.  in  §.nn.     ■>  .  ?.  .      •  \.  i.i-  ir 

inftit.de  tcfta.ord.  written,  it  were  brought  to  the  leitator,  and  by  him  approved  tor 
hjs  Teftament :  Or  unlefs  the  Teftator,  when  he  declared  his  Tefta- 
ment, did  will  that  the  fame  fhould  be  written,  and  that  thereupon 
it  was  written  accordingly  during  his  Life:  For  then  it  is  as  effectual 
for  the  Devife  of  Lands,  Tenements,  and  Hereditaments,  as  if  it  had 

a  Dyerfol.72.&ita  been  written  at  the  firft  d.     Infomuch  that  if  the  Writer,  being  skil- 

tiSis  Ss^e-ni  ful  m  tlle  LaW'    d°  0nly  take  N°teS  from  the  Moutil  of  tlle  Decea- 

Angii«  jurifpemis.  fed  of  his  Laft  Will,  for  the  Devife  of  Lands  Tenements  and  Here- 
ditaments, and  afterwards  write  the  fame,  but  before  it  be  iliewed 
to  the  Teftator,  he  depart  this  Life ;  yet  this  is  fufficient  for  a  Will 
in  Writing,  for  the  Conveyance  of  Lands,  Tenements  and  Heredi- 
«  Et  hanc  opinio-  taments  e,  whereof  fuch  Notes  were  taken.     And  fo  it  feems  when 
nem  tenuiflb  Cu-  Notes  or  Articles  be  made.,  and  read  to  the  Teftator  by  the  Notary, 
nam  de  Banco  re-  though  the  fame   be  not  written  up  at  large,  or  in  Form  of  Law, 

fert  Do.Dyer  lum-         -i     i       mi   /i   ^       1       j      j  f 

mus  jufticiarins  in  until  the  1  eitator  be  dead  r. 

cafu  inter  Sackvill 

&  Browne.        f  Dyer  ubi  fup.  fuper  ultimam  voluntatem  cujufdam  Hajaton  civitatis  London. 

A  written  (3)  Teftament  albeit  it  have  fome  Things  thereunto  be- 
longing which  alfo  belong  to  a  nuncupative  Teftament,  and  fo  com- 
mon to  both,  as  the  Appointing  of  an  Executor,  (without  which 
there  can  be  no  Teftament  at  all,  neither  written  nor  nuncupative,) 
and  as  the  deviling  or  difpofing  of  Goods  or  Chattels,  (which  may 
be  done  indifferently  either  by  WTord  or  by  Writing ;)  yet  (4)  there 
be  fome  Things  which  be  proper  and  peculiar  to  a  written  Tefta- 
ment. One  is  the  (j)  Devife  or  Grant  of  Lands,  Tenements,  and 
Hereditaments  i  which  cannot  pafs  by  a  nuncupative  Teftament,  or 
e  Stat.H.  8-  an.  32.  Will  without  Writing  8.  Nevcrthelcfs  it  feemeth  that  in  the  Devife 
or  Bequeath  of  Lands  and  Tenements  holdcn  in  Burgage-tenure,  and 
fuch  as  were  devifable  before  the  Statute  of  Hen.  8.  An.  32.  it  is  not 
neceffary  that  the  fame  mould  be  written,  but  that  fuch  Lands,  Te- 
nements and  Hereditaments  may  pafs  fufficiently  by  Will  nuncupa- 
tive, or  Devife  without  Writing.  And  that  the  faid  Statute  of  H.  8. 
An.  32.  cap.  1.  which  doth  require  Writing  in  the  Devife  or  Bcqueft 
of  Lands,  Tenements  and  Hereditaments,  without  which  Writing 
the  Devife  is  not  good  in  Law,  is  to  be  underftood  to  take  Place  in. 
thofe  Cafes  only,  in  the  Devife  of  fuch  Lands  as  could  not  pafs  by 
the  Deceafed's  Will,  before  the  Making  of  the  faid  Statute ;  where- 
by Men  were  enabled  to  devife  their  Lands,  Tenements  and  Here- 
ditaments, by  their  Laft  Wills,  fo  that  the  fame  were  written  in 
4  their 
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their  Life-time  K    As  doth  afterwards  more  fully  appear:  Where  is "  Hancopinioncp a 
alfo  fhewed,  what  Lands  and  how  much  may  be  devifed  by  Will  *,  recent" meiTo,&iii 
Another  Thing  peculiar  to  a  written  Teftament  is  this:  In  a  writ-  fori*     obfervatam 
ten  Teftament  (6)  the  Teftator  hath  this  Benefit,  he  may  conceal  f*Piir'me  ™fg.  ■ 
and  keep  lecret  the  lenor  or  Contents  or  his  Will  from  the  Witnci-  caufidicis,  quorum 
fes  k ;    which  he  cannot  do  when  he  maketh  a  nuncupative  Tefta-  peritiam  faris  ap- 
faient.      And  therefore,   if  the  Teftator  be  loth  to  have  has  Will  Vj^f^T^, 
known  ;  which  Thing  hapneth  very  often,  (7)  either  becaufe  theTc-  k  L.  Hac  confultiC 
ftator  is  afraid  to  offend  fuch  Perfons  as  do  gape  for  greater  Bequefts  C.dc  tefta.  &gioff. 
than  either  they  have  deferved,  or  the  Teftator  is  willing  to  beftow 
upon  them ;  (left  they,  peradventure,  undcrftanding  thereof,  would 
not  fuffer  him  to  live  in  quiet:)  Or  elfe  becaufe  he  mould  overmuch 
encourage  others,  to  whom  he  meant  to  be  more  beneficial  than 
they  expected  j    (and  fo  give  them  Occaiion  to  be  more  negligent 
Husbands  or  Stewards  about  their  own  Affairs,  than  ofherwife  they 
would  have  been,  if  they  had  not  expected  fuch  a  Benefit  at  the  Te- 
ftator's  Hands :)  Or  for  fome  other  Considerations :  In  thefe  and  like 
Cafes,  after  the  Teftator  hath  written  his  Will  with  his  own  Hand, 
or  procured  fome  other  to  write  the  fame,  he  may  clofe  up  the  Wri- 
ting, without  making  the  Witnefles  privy  to  the  Contents  thereof; 
and  mewing  the  fame  to  them,  he  may  fay  unto  them,  'This  is  wy 
Laft  Will  and  ctefta?nent,  or,  Herei7i  is  contained  my  Lafi  Will: 
And  this  is  fuffieient  K    Neither  is  the  Teftament  the  ieis  available,  1  Auth.  Ec  non  ob- 
becaufe  the  Witnefles  do  not  know  what  is  contained  in  the  fame  m,  fervato.c.dc  rcfta. 
in  cafe  (8)  the  Witnefles  be  able  to  prove  the  Identity  of  the  Wri-  „^^^  fcd 
ting ;  that  is  to  fay,  that  the  Writing  now  fhevved,  is  the  very  fame  cum  pauiatim.  in- 
Writing  which  the  Teftator  in  his  Life-time  affirmed  before  them  jjjj  atce5t  Klin*' 
to  be  his  Will,  or  to  contain  his  Will  n.     Otherwife  the  Will  can  inueund.  tit.  n'"!.' 
take  no  Effect,  through  the  Defect  of  fuffieient  Proof0.     And  there-  vide  simo.de  Pr*- 
fore  (9)  left  the  Will  mould  perifh  for  Want  of  due  Proof,  when  the  ^^■J?^': 
Teftator  would  not  have  the  Contents  known,  it  is  expedient  that  ■>  dd.  in  d.\.  Hac 
they  write  their  Names  on  the  Back-fide,  or  fome  Part  of  the  Tefta-  coni^]l'^-    &    j" 
ment  P,  that  they  may  be  able  to  depofe  and  teftify,  that  the  fame  fCrVa't0.  c.  d°  tefta] 
is  the  very  Writing  it  felf  which  the  Teftator  affirmed  to  be  his  Will,  Covar.  in  c.  cum 
or  to  contain  his  Will  %    If  the  Teftator  affirm  that  his  Will  is  al- tibi  l6;'?*'  "!' 

j  •  1     i  •     -     •        1        .0    n      1         r   r     \  n.  5.  oc  mi.  part.  4. 

ready  written,  and  that  it  is  in  the  Cultody  of  iuc'h  a  One,  naming  §.  25. 
fome  lingular  Perfon,  which  Perfon  fo  named  doth  bring  forth  a  °  ?ar-  &  a1^  in  *j.° 
Writing,  and  doth  depofe  by  Virtue  of  his  Oath,  that  this  is  that  dVconcUfc  demon* 
Will  or  Writing  which  the  Teftator  affirmed  unto  him  to  be  his  Laft  Parif.  conf.  19.  vol. 
Will  and  Teftament:  This  Man's  Teftimony,  together  with  the  o-  ^' s""ecui 2  Jc  Inftr 
ther  Witnefles  f,  depofing  that  the  Teftator  affirmed  unto  them,  that  edi.'<j.comPendiofe". 
his  Will  was  in  that  Man's  Keeping,  I  is  a  fuffieient  Proof  of  the  Will  "•  4°-  Kline,  in  tit. 
of  the  Dcceafed,  albeit  none  of  them  were  privy  to  the  Contents ft°t.  n. s. !&9.cian 
thereof,  faving  the  Teftator  alone.  But  if  the  Teftator  did  not  fim-  §.  tefta.  q.4'.  n.3. 
ply  affirm,  that  his  Teftament  was  in  that  Man's  Keeping  but  alfo  q  sic'1:7d-  ,n^m,h- 

Ii  •  •  -ii-  ctii  ■•  c   rr    ■  n       quod   line.    C.    de 

that  it  was  written  with  his  own  Hand  ;  then  it  is  not  fuffieient  for  tefta.  Covar.  in  c. 
the  Proof  thereof,  that  this  Man,  who  doth  produce  the  Will,  de-  cum  tibi  dc  tcfta: 
pofe,  that  it  be  the  fame  which  the  Teftator  did  commit  to  his  jjj**^  &infr!  paurt* 
Cuftody,  unlcfs  alfo  it  appear  that  the  fame  was  written  with  the  4.  §•  -5-  ciar.  do 
Teftator  s  own  Hand  f.     For  the  Teftator,  in  affirming  that  the  Te-  $•    ™amf.tum > 

/i  ■  -ii-  1       1      1  1  1      q-4.  &  q.  30.  in  fan. 

Itament  was  written  with  his  own  Hand,  doth  intimate  thus  much,  Mafcard.Traa.de 

probac.  concluf. 
1352.  n.  173  Parif.  d.  confil.  19.  vol.  3.  n.  25,  26,  Sic.  r  Ludo.  Zunt.  Refponf.  pro  uxore,  n.  88.  Alcx-.Con- 
cil.  176.  1.  5.  1  Caftro.  in  leg.  hscrcdes  palam.  ft.  de  Tefta.  8c  in  §.  per  nuncupationem.  L.  hac  confultifS- 
ma.  Cod.  de  tefta.  Ludo.  Zunt.  ubi  flip.  n.  S9.  Hiero.  Pantfchman.  q.  2.;  n.  53. 

that 
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.that  unlefs  it  appear  to  be  written  with  his  Hand,  that  other  Man's 
HiCu£rfuf'  &  'na  Teftimony  (hall  not  fuffice  r,  as  in  the  former  Cafe  :  Othcrwife  the 
-"v&brteftatarit  Mention  of  his  own  Hand- writing  had  been  idle  u. 

intelligi  debent  ut 

non  fint  ftiperflua,  imo  impropric  funt  accipienda  potius  quam  fuperflue.     Mantic.  de  conjeQ:.  ult.  vol.  lib.  3. 

tit.  9.  n.  1. 

Whether  a  Teftament  may  be  written  with  Notes,  or  Figures,  and 
whether  it  may  be  proved  without  Witneffes,  by  the  Hand  and  Seal 
*  infra  part  4.  §.25.  of  the  Teftator,  with  other  like  Queftions,  is  declared  afterward  x. 

What  Jhall  be  faid  to  be  a  good  Will  to  pafs  Lands  and 
'Tenements  within  the  Stat.  32.  H.  8.  cap.  1. 

See  the  Statute  po- /  I  vWO  Things  are  requifite  to  the  Perfection  of  a  Will  by  which 
ftea'  X     Lands  pais.     i.  Writing,  that's  the  Initinm:    2.  The  Death 

of  the  Devifor,  that's  the  Confummation.     The  Initium  ought  to  be 
plenum  &  perfeUitm,  otherwife  it's  not  good :   And  therefore  if  one 
command  another  to  make  his  Will,  and  by  that  to  devife  White- 
acre  to  J.  S.  and  his  Heirs,  and  Slack-acre  to  J.  H.  and  his  Heirs, 
and  he  writ  the  Devife  to  J.  S.  in  the  Life-time  of  the  Devifor,  and 
before  the  other  is  writ  the  Devifor  dieth ;  yet  this  is  a  good  Will  to 
jF.  S.     But  if  he  command  one  to  make  his  Will,   and  to  devife 
White-acre  to  J.  S.  and  his  Heirs,  upon  Condition,  and  he  write  the 
Devife  to  J.  S.  and  his  Heirs,  and  before  that  he  hath  writ  the  Con- 
dition the  Devifor  dieth ;   the  Devife  is  void:    For  in  the  one  Cafe 
the  Devifes  are  feveral  and  diftincl,  and  in  that  Cafe  the  Devife  to 
J.  S.  is  full  and  perfect;  but  in  the  laft  the  Devife  is  not  full,  but 
imperfect ;    for  the  entire  Devife  as  to  J.  S.  was  not  fully  put  in 
y  ib~E\iz.  Cahhorp's  Writing,  lb  as  the  Initinm  in  that  Cafe  non  f nit  plenum  y.     There- 
Kb.fs.  fo""iaS;  ^e  if  a  Man  intend  Land  to  J.  S.  for  Life,  the  Remainder  to  J.D. 
and3  Baker's  Cafe,  and  before  the  Remainder  is  written,  the  Devifor  dieth,  it's  a  void 
Browni.Rep.parti.  j)evjfc  for  the  whole  Land  i    becaufe  the  one  did  depend  upon  the 

A  Will  in  Writing  is  good  to  convey  Lands,  by  the  Statute  32 
H.  8.  cap.  !•  tho'  'tis  not  fealed  by  the  Teftator ;  for  that  Statute 
doth  not  mention  Sealing,  but  only  Writing ;  and  'tis  by  that,  (viz.) 
by  Writing,  that  Men  are  enabled  to  convey  their  Lands  in  Fee- 
Jimple :  The  Words  of  the  Statute  are,  That  every  Perfon  having 
Manors,  Lands,  &c.  fhall  have  Power  to  give,  difpofe,  will  and  de- 
vife, as  well  by  his  Laft  Will  and  Teftament  in  Writing;  as  other- 
wife  by  Aft  executed  in  his  Life-time,  all  fuch  Manors,  Lands, 
&c.  at  his  Pleafure. 

So  likewifc  by  the  Statute  of  Frauds,  &c.  Anno  29  Car.  2.  cap.  3* 
all  Devifes  of  Lands  muft  be  in  Writing,  and  figned  by  the  Tefta- 
tor ;  but  Sealing  is  not  required  by  that  Statute. 

Before  the  faid  Statute  32  H.  8.  it  was  held,  that  if  a  Man  devi- 
fed  Lands  of  which  he  was  not  feifed,  and  afterwards  had  purchafed 
thofe  very  Lands,  that  the  Devife  was  good ;  but  fince  the  Statute, 
it  hath  been  otherwife  adjudged ;  for  where  the  Teftator  devifed 
Lands  to  which  he  had  no  Manner  of  Title,  and  afterwards  pur- 
chafed thofe  Lands,  and  died  feifed,  this  was  held  to  be  no  good 
Devife  within  the  Statute,   becaufe  the  Word  Having  imports  not 
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ly  anOwnerfhip,  but  the  ®e.rj  'Time  the  Teftator  had  the  Lands, 
(viz)  at  the  Making  the  Will,  and  that  is  at  the  Time  /it  was 
publifhed.  Butler  verfus  'Baker.  Moor  Rep.  254.  3  Rep.  2$.  S.  C 
1  And.  348.  S.C.    'Poph.  87,  &  C 

If  a  Man  feifed  in  Fee  of  Lands  by  his  Will  declared,  that  he  in- 
tended to  advance  his  Two  Daughters  equally,  and  devifcth  the 
one  Moiety  by  fpecial  Name  of  the  Land  to  his  cldeft; Daughter, 
and  dies  before  he  has  devifed  the  other  Moiety  to  his  younger 
Daughter;  adjudged,  that  the  Devife  was  void  for  the  Whole;  be- 
caufe  he  did  intend  to  advance  them  equally.  T.  1 1  Jac.  in  Curia 
Jfardorum,  Sir  Tho.  Lakes  and  Madam  Cajar. 

Any  fuch  Inftructions  to  have  his  Will  made  in  Writing,  thereby  to 
give  his  Land  to  one  of  his  Sons  for  Life,  and  the  Clerk  which  put 
the  Will  in  Writing,  writes  an  Eftate  in  Fee:  'Per  Curiam  the  Will 
is  void  in  the  Whole;  becaufe  it  was  not  the  Will  of  the  Devifor  z.  *  t. 5tfEi.R0t.8t 7, 
If  a  Man  by  Parol  devifcth  Land  to  J.  S.  and  'his  Heirs,'  and  after-  M.3tf&37.R0r.8i7. 
wards  it  is  put  in  Waiting  during  his  Life,  without  his  Command  or  JKS^K 
Agreement,  it's  no  Will  in  Writing  within  the  32  ff.  8  a.  556&485.  1  Roil. 

Abr.    854.    S.  C. 
Goldf.  ntf.  S.C.        a  M.  3  ]ac.  Mofeley  vcrf.  Elajbwgton. 

But  if  a  Man  write  the  Will  of  another  without  Directions, 'and-  -- 
bring  it  to  the  Devifor,  and  he  allow  of  it,  it's  a  good  Will  b.  b  p.  3  jaC.  Camera 

*  Stcllat.Gwzi'sCafe. 

Moore'*  Rep.  fol.  759.  n.  ioju 

J.  B.  feifed  of  Lands  in  Socage  devifed  the  fame  by  Parol  to  his 
Three  Sifters;  a  Stranger  prcfent  recited  the  Teftator's  Words- to  him, 
who  affirmed  the  fame,  afterwards  the  Stranger,  for  his  oiwn  Re- 
membrance, put  the  Words  into  Writing ;  but  read  them  not  to  the 
Devifor  before  his  Death:  This  Devife  fo  reduced  into  Writing  mo- 
do  &  forma  is  void ;  becaufe  it  was  written  without  the  Direftion  of 
the  Devifor;  and  confequently.no  Will  within  the  Statute.  ■  But  if 
after  the  Writing  thereof,  he  had.  read  it  to  the  Devifor,  and  there- 
upon he  had  affirmed  the  fame,  it  had  been  a  good  Will  c. ;   &3         c  p.  30Eliz.  B.RS 

Nap  and  Edwards's 
Cafe.  Leon.  113.  Vide  P.  24  Ehz,.  B.  R.  Leon,  part  3.  fol.  79.  Leon.  113.  a  Leon.  35.  S.  C.  Cro.  Eliz, 
100.  S.  C. 

V' 

y.  G.  being  an  illiterate  Man  commanded  one  to  write  his  Will, 
by  which  he  would  that  his  Houfc,  40  Acres  of  Land  and  52  Acres 
of  Pafture  mould  be  fold  by  his  Executors :  The  Party  writ  his  Will 
in  thefe  Words ;  I  Will  that  my  Houfe  with  the  Appurte?ia7ices  mail 
be  fold  by  my  Executors,  and  the  Money  distributed  for  the  Ad- 
vancement of  my  young  Children  :  The  Devifor  dicth,  the  Execu- 
tors fell  Part  of  the  Land :  Adjudged,  by  this  Devife  the  Lands  did 
pafs,  for  the  Words  cum  pertinentiis  are  effectual  to  enforce  the 
Devife. 

It  was  fo  adjudged  in  the  Cafe  of  d  Higham  verfus  Horwood^  but d  Moor  m,  m. 
the  later  Authorities  are  otherwife,  (-viz.)  that  by  the  Word  Appur-  G^boit34  ^c 
tenances  Lands  will  not  pafs,  but  only  fuch  Things  which  properly  piowd.  no.' 
appertain  to  an  Houfe ;  'tis  true,  Lands  may  appertain  to  an  Houfe, 
but  not  fo  properly  as  many  other  Things;  therefore  to  make  Lands  Cro.Car.  57.  Heam 
pafs,  they  muft  be  exprefled,  (viz.)  with  the  Lands  thereunto  ap- £ 'c' L^^RepX 
pertaining.    See  Lex  Left 'amem aria  84.  s.  c. 

A.  da- 
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A.  devifeth  Land  to  R.  his  Son,  and  the  Heirs  Male  of  his  Body, 
with  Remainder  over  to  his  other  Children,  R.  died  in  the  Life- 
time of  the  Devifor,  having  Ifluc  Male,  A.  the  Teftator  faith,  that 
my  Will  and  Intent  is,  that  my  Will  mail  ftand  good  to  the  Chil- 
dren of  R.  as  if  he  had  furvived  mc.  By  Popham  and  Fewer,  the 
Children  fhall  take  by  this  Devife.  Gavady  and  Clench  contra:  And 
their  Reafon  was,  becaufe  the  laft  Publication  was  not  in  Writing. 
The  other  Juftices  did  think  there  was  enough  before  in  Writing  to 
make  the  Itf'ues  have  the  Land  :  But  there  they  were  to  take  by  Di- 
'H. 36  El.  Rot. 546.  fcent,  whereas  here  they  are  to  take  by  Purchafe  e.     j^ure* 

Fuller    verf.   Fuller. 

Moore 'j  Rep.  fol.  353.  n.476.    Croke  part  3.  422; 

A  Man  took  Notes  of  one  who  lay  fick,  to  make  his  Will,  and 

afterwards  he  drew  up  the  Will  in  Writing,  but  the  lick  Perfon  died 

before  it  was  mewed  to  him :    Per  Curiam  it's  a  good  Will  within 

fT.  6  E,  6.  Dyer  me  Statute  of  32.  to  pafs  Lands f.     So  it  was  adjudged  in  Hintous 

t;i'tcli£hz'  Sa^  Cafe,  where  Articles  were  read  to  the  Devifor  concerning  the  Dif- 

pofition  of  his  Lands,  and  the  Articles  were  written  and  engrolfed  af- 

s    5  EHz. "Sintons  ter  his  Death,  and  yet  it  was  a  good  Will  Within  the  Statute  8. 

Cafe.  M.  4  &  5  Ph. 

&  Mar.  Brown  &  Browns  Cafe.    Anderf.  Rep.  c.  85. 

A  Man  made  his  Will  in  Writing  in  this  Manner,  I  will  and  be- 
queath my  Lands  to  A.  and  the  Name  of  the  Devifor  was  not  in  the 
^,.    r,  «  whole  Will ;  vet  adjudged  a  good  Devife  by  Averment  of  the  Name 

h  P.  24EI1Z.  B.  R.     r-iT^-rh 
Leon.part3.foi.79.  of  the  DeviforH. 

The  Lord  Audley  made  a  Feoffment  in  Fee  of  his  Lands,  and  af- 
terwards by  Indenture  reciting  the  Feoffment  to  be  to  the  Intent  that 
the  Feoffees  mould  perform  his  Will,  he  declared  in  thefe  Words, 
Know  ye,  that  my  Will  is,  that  they  fhall  ftand  feifed  for  the  Pay- 
ment of  my  Debts,  and  afterwards  fhall  make  an  Eftate  to  me  and 
E.  my  Wife  in  Tail :  'Per  Curiam,  it's  no  Will,  becaufe  he  limited 
the  Eftate  to  be  executed  in  his  Life-time.  It  was  farther  holden, 
that  the  Wife  was  a  Stranger  to  the  Land,  and  to  the  anticnt  Ufe  •> 
wherefore,  without  an  Eftate  re-made  to  the  Feoffees,  the  antient 
i^'1neiLord^°]-^'es  ^  remain,  and  were  not  altered  by  thefaid  Declaration,  but 
1^'$' Cafe.  remained  to  the  Husband  and  his  Heirs  as  before  K 

Nota,  The  ufual  Way  in  former  Days  to  difpofe  Lands  which 
Men  had  by  Purchafe,  was  by  Feoffments  in  Truft ;  and  they  di- 
rected by  their  Laft  Wills,  how  thofe  Feoffees  fhould  difpofe  the  E- 
ftates;  and  becaufe  a  Truft  was  properly  under  the  Jurifdi&ion  of  a 
Court  of  Equity :  That  Court  would  compel  the  Feoffee  to  execute 
the  Truft,  in  Cafe  he  fhould  refufe  to  do  it  at  the  Requeft  of  the 
Perfons  for  whom  he  was  entrufted. 

This  Method  was  very  inconvenient,  for  the  Feoffees  having  the 
legal  Eftate  in  the  Lands,  and  the  Parties  themfelves  the  Ufe  of  it ; 
if  any  other  Perfon  claimed  a  Title,  he  could  not  tell  whom  to  fue, 
becaufe  he  could  not  know  the  right  Owner ;  'tis  true,  the  Feoffee 
was  now  become  the  Owner  j  but  the  Feoffor,  tho'  he  was  the  old 
Owner,  and  the  Perfon  who  took  the  Profits  of  the  Eftate,  yet  he 
could  not  properly  be  faid  to  be  feifed  of  the  Lands;  for  his  Wife 
could  not  be  endowed,  neither  could  thofe<  Lands  be  extended  for 
his  Debt. 

5.  if 
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If  a  Man  exprefs  by  a  Letter  his  Will  to  difpofe  of  his  Land,  it 
mall  go  accordingly,  and  it's  fufficicnt  to  give  the  Lands,  per  32/1.8. 
It  was  the  Cafe  of  one  Heft,  who  was  beyond  Seas,  and  writ  fuell  a 
Letter,  that  he  willed  that  his  Lands  mould  go  in  fuch  a  Manner; k  M- hEUz.  mp's 
and  adjudged  a  good  Devife  k.  Cafe.  Moore*, Rep* 

A  Man  devifes  fuch  Rents  as  are  mentioned  in  fuch  a  Writing  un- 
der his  Hand  and  Seal :  Adjudged  it  was  a  good  Devife  in  Writing  of  '  H.  z  Jac.  Rot.350. 
the  Rents  thcmfelves,  and  as  good  as  if  they  had  been  fpecially  li-  M*nneuxvzri:.MoiH 
mited  and  exprcfled  in  the  Will  '. '  '  'IT^'  *"""'  *' 

A  Man  made  a  Deed  of  Feoffment  to  feveral  Ufes,  and  maketh 
no  Livery,  and  after  by  his  Will  devifeth  the  Land  to  fuch  Pcrfons, 
and  in  fuch  Manner,  as  he  appointed  by  his  Deed  of  Feoffment:  Ad-  m  Fairfax's   Cafe, 
judged  a  good  Devife  of  the  Land  m.  Cu.  Wardor. 

A  Will  made  at  the  Interrogation  of  another,  is  no  Will  within 
the  Statute  of  32  H.  8.  and  therefore  if  a  Man  be  asked  if  he  will 
give  his  Lands  to  B.  and  anfvvereth,  yes ,  though  it  be  reduced  in- 
to Writing,  if  it  be  not  by  the  Direction  or  Agreement  of  the  De- 
vifor,  it's  no  Will  within  the  Statute,  becaufe  it  is  but  an  Anfwer  to  „  at      t      ol 

rs      a-        n  n  M.  10  jac.  Sbif- 

a  Queihon  n.  fer-s  Cafc. 

H.  B.  being  lick  in  London,  fent  for  one  Tho.  Atkins,  a  Counfel- 
lor  at  Law,  and  delired  him  to  write  his  Laft  Will  and  Teftament 
of  kis  Lands,  &c.  the  faid  Tho.  Atkins  moved  the  faid  ff.  B.  to  de- 
clare to  him  his  Laft  Will,  who  did  declare  it  to  him ,•  the  faid  Tho. 
Jtkins  took  Paper  and  Ink,  and  writ  Notes  briefly  of  the  faid  Will, 
feil.  every  Legacy  which  the  faid  H.  B.  did  declare  to  him,  and  al- 
fo  the  Names  of  the  Executors ;  after  that  the  faid  Tho.  Atkins 
went  to  his  Houfe  with  the  faid  Notes  which  he  had  written,  and 
then  immediately  with  his  own  Hand  writ  the  faid  Will  and  Tefta- 
ment of  H.  B.  in  Form ;  and  when  he  had  writ  it  before  the  Hour 
■of  Twelve  in  the  Forenoon  the  fame  Day,  the  faid  Tho.  Atkins  re- 
turned to  the  Houfe  of  the  faid  H.  B.  within  Half  ail  Hour  after 
Twelve,  with  the  faid  Will  and  Teftament,  to.  read  and  deliver  it 
.to  the  faid  U.B.  but  was  told  that  he  died  at  Twelve  of  the  Clock 
before ;  whereupon  Tho.  Atkins  delivered  the  fame  to  the  Executors 
which  were  therein  named  5  the  Wife  enters  upon  the  Lands  devifed 
to  her,  the  Son  enters  upon  her,  the  Wife  centers,  whereupon  the 
Plaintiff  brought  his  Writ :  The  Opinion  of  all  the  Juftices  was,  that 
it  was  a  good  Will  in  Writing  according  to  the  Statute  of  32  H.  8  ?.»  sackviii  v.  Brawn, 

Tr.  4  &  5  Phil.  Si- 
Mar.  Henry  Browns  Cafe.  Kehv.  fol,  209.  a.  Anderf.  Rep.  c.  8j. 

From  which  Cafe  it  may  be  collected,  that  tho'  'tis  required  by 
Law,  that  a  Will  by  which  Lands  are  devifed  mould  be  in  Writing, 
yet  it  was  not  neceflary  that  it  fhould  be  written  in  the  Life-time 
of  the  Teftator  $  for  if  Notes  were  taken  by  his  Direction,  and  af- 
terwards written  in  the  Form  of  a  Will,  and  the  Teftator  had  died 
before  it  was  read  or  mewed  to  him,  this  would  be  a  good  Will. 

But  now  by  the  Statute  29  Car.  1.  cap.  3.  a  confiderable  Altera- 
tion is  made  in  the  Law  relating  to  Wills :  for  they  mnft  be  written 
in  the  Life-time  of  the  Teftator,  and  Jigned  by  him,  or  by  fome 
other  Terfon  in  his  Tre fence,  and  by  his  Direction,  cmd  fiibfcribed 
in  his  Prefence  by  Three  or  Four  Witneffes. 

Lands  were  devifed  to  Truftees  and  their  Heirs,  in  Truft,  that  if  Bertie  verfus  Lord 
within  Three  Years  after  the  Teftator's  Death  there  mould  happen  Falkland-  *  Saifc 

H  tQ  "* 
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to  be  a  Marriage  between  the  Lord  Guilford  and  Mrs.  W-  (who  was 
Heir  at  Law  to  the  Teftator)  then  the  Lands  fhould  be  and  remain 
to  her  for  Life,  Remainder  in  Tail  to  the  firft  Son,  (jc.  of  that 
Marriage ,-  and  if  the  Marriage  mould  not  happen,  then  the  Re- 
mainder in  Tail  to  the  Lord  Faulkland:  She  afterwards  married 
Mr.  C.  and  not  the  Lord  Guilford,  and  the  Husband  exhibited  a 
Bill  to  have  the  Lands,  he  being  equal  in  Birth  and  Eftate  to  the 
Lord  Guilford,  fuggefting,  that  his  Wife  was  an  Infant,  and  in  no 
Fault,  and  therefore  ought  not  to  lofe  her  Eftate,  the  Lord  Guil- 
ford differing  with  the  Truftees  about  the  Settlement ;  upon  hearing 
the  Caufe,  feveral  Tapers  and  Writings  were  offered  in  Evidence 
to  prove,  that  the  Teftator  intended  it  mould  not  be  in  the  Power 
of  the  Lord  Guilford  to  make  the  young  Lady  forfeit  her  Eftate ; 
but  decreed,  that  thofe  Papers  and  Writiiigs  mould  not  influence 
the  Conftru&ion  of  a  Will  in  Writing,  for  that  would  be  to  make 
them  Part  of  the  Will  it  felf,  when  'tis  exprefly  required  by  the  Sta- 
tute of  Frauds,  that  every  Part  of  a  Will  fhall  be  in  Writing;  and 
even  before  that  Statute,  no  collateral  Proofs,  either  by  Papers  or 
Words,  were  admitted,  becaule  a  Will  is  a  confummate  A&  of  it  felf. 

Touching  Wills,  my  Advice  is  to  all  which  have  Lands,  that  by 
Advice  of  Counfel  learned,  by  Aft  executed  they  make  Affurances  of 
their  Lands  according  to  their  true  Intent,  in  full  Health  and  Me- 
mory ;  to  which  Affurances  they  may  add  fuch  Conditions  or  Pro- 
mifes  of  Revocation  as  they  pleafe  :  For  I  have  found  great  Con- 
troverfies and  Doubts  daily  to  grow  and  arife  by  Reafon  of  Devifes 
and  Laft  Wills,  fometimes  in  refpeft  of  the  Tenures  of  the  Land,  at 
other  Times  under  Pretence  of  Revocations,  which  may  eafily  be 
made  by  Parol ;  alfo  in  refpedt  of  obfcure  and  infenfible  Words,  and 
repugnant  Sentences,  the  Will  being  made  in  hafte  -y  and  fome  do 
pretend  that  the  Teftator,  in  refped  of  Extremity  of  Sicknefs,  was 
not  of  found  Memory  ;  and  divers  other  Scruples  and  Queftious  are 
moved  about  Wills.    But  if  you  pleafe  to  devife  your  Land  by  Will, 

i.  Make  it  by  good  Advice  in  your  Health  and  found  Memory, 
and  inform  your  Counfel  truly  of  the  Eftate  and  Tenure  of  your 
Lands,  that  it  may  be  made  according  to  the  Rules  of  Law,  and  fo 
all  Queftions  and  Controverfies  may  thereby  be  prevented. 

2.  If  your  Will  concerns  Land  and  Inheritance,  it  is  good  to  make 
it  indented,  and  to  leave  one  Part  with  a  Friend,  left  after  your 
Death  your  Will  be  fuppreffed. 

3.  At  the  Time  of  the  Publication  of  your  Will,  take  credible 
Witnefles  which  may  fubfcribe  their  Names  to  it. 

4.  If  it  may  be,  let  the  whole  Will  be  written  with  one  Hand  in 
Parchment  or  Paper,  for  fear  of  Alteration,  Addition,  or  Diminution, 

5.  Let  the  Hand  and  Seal  of  the  Devifor  be  put  to  it. 

6.  If  it  be  in  feveral  Parts,  let  the  Hand  and  Seal  of  the  Devifor, 
and  the  Names  of  the  Witnefles  be  fubfcribed  to  every  Part. 

7.  If  there  be  any  Interlining  or  Rafure  in  the  Will,  let  there  be 
a  Memorandum  of  it. 

8.  If  you  make  any  Revocation  of  your  Will,  or  of  any  Part  of 
it,  do  it  in  Writing  by  good  Advice ;  for  upon  Revocations  by  Parol 

pLib,;.fo!.2<s.B«»/«-  Controverfies  do  arife,  fome  of  the  Witnefles  affirming  it  in  one 
and  Baku's  Cafe.    Manner,  and  others  in  another  Manner  P. 

$.  XII.  Of 
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§.  XII.  Of  a  nuncupative  Teftament.  See  Part  II.  c.  2.9* 

i*  What  is  a  nuncupative  jteftamekh 

2.  Wherefore  it  is  called  Nuncupative, 

3.  Of  the  Force  and  Effect  of  a  nuncupative  Teftament. 

-4.  At  what  'Time  nuncupative  Tejlaments  are  made,  and  what  is 
the  Keafoiu 

5.  'Teftament s  favourably  expounded. 

6.  A  7iuncupative  Teftament  made  divers  Ways* 

A    Nuncupative  Teftament  (1)  is,  when  theTeftator  without  any 
Writing  doth  declare  his  Will  before  a  fufficient  Number  of 
Witneffes  1.    And  it  is  called  nuncupative  (2)  a  mtficupando,  i.  e.<\  §.  Fin.  inftit.de 
nominando,  of  naming  r ;  becaufe  when  a  Man  maketh  a  nuncupa- tefta- ordin-  Lft^;E" 
tive  Teftament,  he  muft  name  his  Executor,  and  declare  his  whole  2J  palam'  ft*  dc 
Mind  before  Witnefles  f.    And  (3)  a  nuncupative  Teftament  is  of  as  rMinfing.ind.§.fin. 
great  Force  and  Efficacy  (except  for  Lands,  Tenements  and  Heredi-  &JPinfj-D1^cltide 
taments)  as  is  a  written  Teftament  c.    This  Kind  (4)  of  Teftament  iMinfing.ind.'§.fin. 
is  commonly  made  when  the  Teftator  is  very  fick,  weak,  and  paft  '  L-  Hac  confuitif- 
all  Hope  of  Recovery  u.     For  it  is  received  for  an  Opinion  amongft  p^fonen^ds^- 
the  ruder  and  more  ignorant  People,   that  if  a  Man  fhould  be  fo  fta.  d.  <j.  fin.  inftir. 
wife  as  to  make  his  Will  in  his  Health,  when  he  is  ftrong  and  of  good  ^ctf,fta-  ord}\ 
Memory,  having  Time  and  Leifure,  and  might  ask  Counfel  (if  any  verfcDevife 
Doubt  were)  of  the  learned ;  that  then  furely  he  mould  not  live  long 
after.    And  therefore  they  defer  it  until  fuch  Time,  when  it  were 
more  convenient  to  apply  themfelves  to  the  Difpofing  of  their  Souls, 
than  of  their  Lands  and  Goods  K.    (5)  And  in  Conlideration  hereof"  ibidem* 
it  is,  that  Teftaments  are  fo  much  favoured  which  be  made  in  fuch 
Times,  namely,  for  that  the  Teftator  then  cannot  conveniently  ftay 
to  ask  Counfel  of  fuch  Points  as  be  doubtful  in  Law  y.  y  infra,  part  4.  §.4. 

A  (6)  nuncupative  Teftament  may  be  made  not  only  by  the  proper 
Motion  of  the  Teftator,  but  alfo  at  the  Interrogation  of  another,  as 
is  hereafter  declared  z.  *  Infra,  part  4.  §.26 

Debt  brought  by  Executors,  the  Defendant  demanded  Oyer  of  the 
Teftament  and  had  it ;  which  was  thus ;  Memorandum,  that  W-  S.  of 
London  made  this  nuncupative  Will  in  this  Manner,  viz.  he  appoint- 
T.W.  and  R.C.  his  Executors;  and  that  was  under  the  Seal  of  the 
Ordinary  :  Per  totam  Curiam,  it  is  fufficient  to  enable  them  to  main- 
tain an  A&ion,  notwithstanding  it  was  but  under  the  Seal  of  the  Or- 
dinary, and  not  of  the  Party.  4  H.  6.  fol.  1 .  j  H.  5.  1 .  Brook  Titi 
Teftament.  H.  8.  3.  14H.6.  5.  But  per  Choke,  Executors  cannot 
have  an  Action  upon  a  nuncupative  Teftament,  except  it  be  after  put  a4H.5.i.  5H.  $.u 
in  Writing;  and  therefore  the  Ufe  is  to  prove  it  by  Witnefles  before  ^;%V°Tc1ta- 
the  Ordinary,  and  then  to  write  it.    10  E.  4.  1  a.  mehr!  pi.  s.  3. 

Nuncupative  Wills  are  more  antient  than  Wills  in  Writing,  be- 
caufe they  were  in  Ufe  before  Letters  were  known ;   and  they  are 
now  of  as  great  Force  and  Efficacy  to  difpofe  of  the  perfonal  Eftate  b  This  was  before  the 
of  the  Teftator,  as  Wills  in  Writing  in  the  Teftator  s  Life-time,  ha-  gfj  tJut™ 
ving  the  b  Court  Seal  affixed  to  them.  altered. 

Tho'  many  Legacies  arc  devifed  by  a  Will  in  Writing,  and  no 
Executor  appointed,  yet  this  will  not  amount  to  a  Will  in  Writing  \ 

H  2  becaufe 
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becaufe  the  Appointing  an  Executor,  which  is  an  effential  Part  of  a 
Will,  is  wanting  -,  however,  it  will  be  a  good  nuncupative  Will. 
Godolph.  13. 

One  feifed  in  Fee  of  Lands  raifes  a  Term  for  Years,  which  he 
fettled  on  Truftees,  for  fuch  Ufes  as  he  by  Deed  or  Will  mould  ap- 
point, and  for  Want  of  fuch  Appointment,  to  attend  the  Inheritance ; 
afterwards  he  made  a  nuncupative  Will  in  thefe  Words,  {viz.)  I  give 
All,  All  to  T.  S.  and  then  died  without  Iffue;  it  was  agreed,  that 
before  the  Statute  of  Frauds,  &c.  a  Man  might  difpofe  of  a  Truft 
by  Parol,  and  that  the  Words  All,  All-,  are  fufficient  to  pafs  a  Term 
for  Years;  but  in  this  Cafe  the  Term  being  exprefly  fettled  by  Deed 
for  fuch  Ufes  as  he  mould  appoint ;  and  for  Want  of  fuch  Appoint- 
ment, to  attend  the  Inheritance,  this  reftrains  him  from  making  any 
parol  Difpohtion,  and  the  Words  All,  All,  muft  be  intended  of  Ail 
he  could  difpofe  by  Parol.  1  Vern.  341.  Thruxton  verfus  Attorney 
General. 

By  the  Statute  of  Frauds,  (jc.  'tis  ena&ed,  that  a  nuncupative 
Willjhall  not  be  good  which  exceeds  30  J.  unlefs  proved  by  Three  W'k- 
neJJ'es,  who  were  prefent  at  the  Making  thereof;  nor  unlefs  it  was 
made  i?i  the  Time  of  the  lafi  Sichiefs  of  the  Deceafed,  or  in  his 
Houfe,  or  where  he  hath  been  refident  for  Ten  Days  before,  unlefs 
furprifed  in  Sichiefs  from  home ;  and  no  Evidence  pall  be  given  to 
prove  fitch  Will,  after  Six  Months,  unlefs  it  be  committed  to  Writing 
within  Six  T)ays  after  the  Making ;  neither  fhall  the  Probate  of 
fuch  Will  pafs  the  Seal  of  any  Court  till  Fourteen  Days  after  the 
Death  of  the  Teftator,  nor  until  Procefs  hath  ijfued  to  call  in  the 
Widow  or  next  of  Kin  to  conteft  it. 

After  this  Statute  this  Cafe  happened,  {viz.)  The  Teftator  made 
his  Wife  Executrix  and  refiduary  Legatee;  but  me  dying  i?i  his 
Fife-time,  he  by  a  Codicil  nuncupative  devifed  to  G.  R.  all  which 
by  Will  he  had  given  to  his  Wife,  and  died ;  the  Queftion  was,  whe- 
ther this  nuncupative  Codicil  was  good,  notwithftanding  the  Statute 
before-mentioned  ■,  and  adjudged  that  it  was,  and  quafi  a  new  Will 
for  fo  much  as  he  had  given  to  his  Wife,  and  that  it  did  not  alter 
his  written  Will,  for  there  was  no  fuch  Will,  the  Operation  of  it 
being  determined  by  the  Death  of  the  Wife,  living  the  Teftator, 
who  was  her  Husband.     Raym.  334.  StoniwelTs  Cafe. 

An  Adminiftrator  brought  a  Bill  to  difcover  and  have  an  Account 
of  the  Inteftate's  Eftate ;  the  Defendant  pleaded,  that  the  fuppofed 
Inteftate  made  a  nuncupative  Will,  and  another  Perfon  Executor, 
to  whom  he  was  accountable,  and  not  to  the  Plaintiff  as  Admini- 
ftrator ;  but  decreed,  that  tho'  there  was  fuch  a  nuncupative  Will, 
yet  it  was  not  pleadable  againft  an  Adminiftrator  before  it  was 
proved.     1  Chan.  Rep.  192.  Verhom  verfus  Srewin. 

§.  XIII.  Of  privileged  Teftaments. 

1.  What  is  a  privileged  Teftament. 

2.  Wherefore  they  be  called  privileged. 

3.  Divers  Sorts  of  privileged  Teftaments. 

«  Mantic.de  con-  T^Rivileged  Teft anient s  are  thofe  (1)  which  have  fome  fpecial 
jea.  ult.  vol.  lib.  1. 1_  Freedom  or  Benefit,  contrary  to  the  common  Courfe  of  Law  c. 
tit,  57.  in  fin.  ,  .  They 
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They  are  termed  (2)  privileged,  a  privilegio,  qnafi  a  privata  lege  d.  *  Sumnm  Hoftienf. 
For  a  Privilege  doth  iignify  a  private  Law.     Forafmuch  therefore  JJ^J"  PnvlIe§-  in 
as  by  a  private  or  fpecial  Law  fome  Teftaments  are  difcharged  from 
the  ufual  Orders  or  Obfervations  of  common  or  general  Law,  in  that 
relpect  they  are  called  privileged. 

Of  (3)  privileged  Teftaments  there  are  Three  Sorts;  Teflamen- 
turn  militare^  T  eft  amentum  inter  liberos,  Teftamenti/m  ad  pias  can- 
fas  :  A  Teftament  made  by  a  Soldier ;  a  Teftament  made  by  a  Fa- 
ther amongft  his  Children ;  and  a  Teftament  made  for  good  and 
godly  Ufes.  And  altho'  there  be  fome  other  privileged  Teftaments,  e  y. ,  ..  r  ft 
yet  their  Privileges  are  but  fmall  in  Comparifon  of  thofe  Three  e.     menta  rufticorum, 

teftain.  tempore  pe- 
ftis  condita,  &  hujufmodi,  de  quibus  Ripa  in  tc&St,  de  pefte,  c.  i. 

§.  XIV.  Of  a  military  Teftament. 

1.  The  Caufes  wherefore  Soldiers  enjoy  fuch  'Privileges  in  making 

their  'Teftaments. 

2.  Wherein  Soldiers  are  privileged  concerning  the  Making  of  their 

Teftaments. 

3.  Soldiers  privileged  in  refpeU  of  their  own  Perfons,  and  of  others 

alfo. 

4.  Soldiers  privileged  in  reppefl  of  Sole?nnities  Teftament  ary. 

5.  Soldiers  privileged  in  refpefi  of  the  Sub  fiance  and  Form  of  a 

Teftament. 

6.  Three  Sorts  of  Men  called  Soldiers. 

7.  Whether  all  armed  Soldiers  enjoy  thefe  Privileges. 

8.  Whether  T)oBors  of  the  haw  and  Clergy-men  enjoy  thefe  Pri- 

vileges. 

9.  The  Fruit  zvhich  the  Common-wealth  reapeth  by  the  Study  and 

Practice  of  the  haw. 
1  o.  What  Benefit  doth  redound  unto  us  by  the  Clergy. 

1 1 .  Whether  the  Soldier  or  Lawyer  are  more  honourable. 

12.  What  Manner  of  teftament  ary  Privileges  T)ivines  and  Law- 
yers do  enjoy. 

13.  All  "Doctors  and  Divines  be  not  privileged. 

FOrafmuch  as  (1)  Soldiers,  being  better  acquainted  with  Weapons 
than  Books,  are  prefumed  to  have  fo  much  the  lefs  Knowledge 
in  the  Laws  of  Peace,  by  how  much  the  more  expert  they  are  in  the 
Laws  of  Arms  f:  Forafmuch  alfo  as  Warriors,  in   the  Defence  of  fL.fin.§.c.dejure. 
their   Country,    do   oftentimes    undertake    perillous    Enterprizes,  d.lib.infin.vigii.& 
wherein  they  lofe  their  Lives  or  their  Limbs,  and  feldom  efcape  M'n'ins- in  tn-  de 
without  Wounds  or  bodily  Hurt  e :    As  well  therefore  in  regard  of  s  l.  quanquam.  c. 
their  fmall  Skill  in  our  peaceable  Laws  on  the  one  Side  h,  as  in  Re-  detefta.mii.&ibid. 
compence  of  their  great  Perils  and  Hurts  in  Battels  on  the  other  B 1^  dc  m;i.  te- 
Side  ',  they  enjoy  many  Privileges  and  Benefits  in  the  Making  offta.  in  princ  And. 
their  Teftaments,  (efpecially  by  the  Civil  Law,)  which  are  not  al-  obfcra^c.Pi?|is" 

lowed  Unto  Others  k.  i  Dec.in'd.Lquan- 

qnam.  C.  de  rail,  te- 
fta.  Atquc  harum  caufHrum  prior  eft  impulfiva,  pofterior  finalis.  Gail  ubi  fupr.  *  Vafquins  de  fucceiT.  re- 
foluc.  li.  2.  §,  20.  ubi  eaumerat  70  privilegia  militibus  indulta. 

Of 
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Of  thefe  (2)  Privileges,  fome  do  refpec!  the  Perfon  of  the  Tefta- 
tor,  fome  the  Perfon  of  the  Executor  or  Legatary ;  fome  the  So- 
lemnities about  making  the  Teftament,  and  fome  refpedl  the  Sub- 
J  L.  ncqne  enlm.  ff.  ftancc  or  Form  of  the  Teftament  made  '.     Concerning  the  firft  Kind 
dc  miLtcft.  &ibi   £  pfivijcpe;    whereas  (3)  there  are  many  which  be  difabled  to 

Bar.Schard.inRub.  ,    "     ,     p  ._,    _  /  '       r  i       1    A  «,   \  ^    i 

dc  refta.  mil.  c.  make  their  Teftaments,  (as  afterwards  doth  appear  m  Q  yet  a  Sol- 
Mantic.  de  conjeft.  <jjer  j5  not  difabled  hy  any  of  thefe  Impediments,  unlefs  it  be  for 
"l  infra,  2  "part?  '  Want  of  Reafon,  or  for  fome  other  Caufes,  when  he  is  difabled  jure 
nBar.ind.  L.  ^^-[gejitium n.  Concerning  the  Perfon  of  the  Executor  or  Legatary: 
^uc  emm.Mnifing.  ^]iereas  there  are  divers  which  are  prohibited  to  be  Executors  or 
inft!in  prin.  '  Legataries  to  other  Perfonsj  yet  they  are  not  prohibited  to  be  Exe- 
0  Bar.  in  d.  l.  nc-  cutors  or  Legataries  to  a  Soldier,  (except  in  fome  few  Cafes  °.)  Con- 
5aretC5n,m'&  cerning  (4)  the  Solemnities  of  the  Civil  Law  to  be  obferved  in  the 

making  of  Teftaments :  Soldiers  are  clearly  acquitted  from  the  Ob- 
p  l.  Dims.  ff.  de  fcrVation  thereof  P  ;  faving  that  Soldiers  when  they  make  their  Te- 
infT'eod.' §'  P'ane"  laments  ought  to  require  the  Witneffes  to  be  prefent  1.  But  as  no 
q  Quorum  opinio  fubject  of  this  Land  is  ftridly  tied  to  this  Obfervation,  of  requiring 
TrTiui8  clar  V  tne  Witncfles  in  the  Making  of  his  Teftament r,  (thofe  Solemnities 
ftCrtq  "s!  '  only  being  neceflary  which  are  Juris  gentium  f ;)  therefore  that  O- 

Supra§.j.inprin.  pinion  js  not  to  take  Place  here  in  England:  Otherwife  this  Abfur- 
suirna°§?x.inprin:  dity  would  follow,  that  Soldiers  would  be  tied  to  more  ftrift  Obfer- 
vation than  Men  of  greater  Skill,  and  enjoy  lefs  Liberty  than  they  of 
t  vide  quae  fupcriuslefs  Defert '.  Concerning  (5)  military  Privileges  which  refped  the 
difta  font  §.  x.  n.  5.  porm  and  Subftance  of  the  Teftament :  Firft,  whereas  no  other  Per- 
SSarionem  "K  fon  can  die  with  Two  Teftaments,  yet  a  Soldier  may ;  and  both  Te- 
reqiiiri  ex  nccef-  {laments  mall  be  deemed  good,  according  to  the  Will  and  Meaning 
fitare ,      Teftatnr  Q£  tj     rpeftator  u#     ^nd  whereas  another  Perfon  cannot  die  partly 

Lindw.  in  c.  ltatu-  _  ,  ,  n  .         ,       „    .  ,         _.    . ,    _  „  \  J 

tum.  de  tcftamen-  Teftatc  and  partly  Inteftate,  (at  leaft  by  the  Civil  Law  x,)  yet  a 
tis.  H.  3.  provinc.  Soldier  may  y.  And  therefore  if  he  make  his  Teftament,  and  there- 
Crobftaitis.Ca"C' VCrb'  ^  appoint  an  Executor  for  Goods  in  one  Place  z,  the  next  of  Kin 
u  L.Quircbatur.ff.  fhall  have  Adminiftration  of  Goods  in  another  Place  a.  But  this 
de  mil.  tefta.  Privilege  doth  alfo  belong  to  every  Subject  of  this  Realm.  Other 
de  reg.7u° ff.rom'  Privileges  there  be,  but  it  were  too  long  to  repeat  them  all  b. 

y  L.  Miles.  C.  de 

tefta.  mil.         *  D.  L.  Miles.        »  Fitxherb.  Abridg.  tit.  exec.  n.  26.  &  infra,  part  4.  §.  17.  §.  18.         t>  Vide 

(fi  placcat)  Vafqu.  dc  uiccefT.  rcfoluc.  1.2.  §  20.  ubi  enumerat  70  privilegia  qua:  militibus  compe&unr. 

After  we  have  viewed  what  Privileges  do  belong  to  Soldiers,  it 
fhall  be  expedient  to  ihew  what  Manner  of  Soldiers  they  be  to 
whom  thefe  Privileges  are  granted.     Wherefore  we  are  to  under- 
ftand,  that  there  (6)  be  Three  Sorts  of  Men  which  be  termed  in 
Law  by  the  Name  of  Soldiers.     The  firft  be  Milites  armati,  armed 
Soldiers :  (Such  as  are  above  defcribed :)  The  Second  be  Milites  li- 
ter arii,  lettered  Soldiers,  as  Doctors  of  the  Law :   The  Third  Sort 
are  Milites  calefies,  celeftial   or  heavenly  Soldiers,  as  Clergy-men 
c  Minfin.  in  Rub.  and  Divines :    For  fo  the  Law  doth  term  them  c.     Concerning  the 
de  tefta.  mil.  inftic  grfi.  Sort,  (7)  either  they  be  fuch  as  lie  fafely  in  fome  Caftle  or  Place 
of  Defence,  or  befieged  by  the  Enemy,  only  in  Readinefs  to  be  im- 
ployed  in  Cafe  of  Invafiori  or  Rebellion  ,•   and  then  they  do  not  en- 
<>  inteilige  ftationa-  :„,  mefe  military  Privileges  d :  Or  elfe  they  be  fuch  as  are  in  Expe- 
rnjHteT:  'dequibus  dition  or  aftual  Service  of  Wars  ;  and  fuch  are  privileged  «,  at  leaft 

eum  Minting,  in  <j.  illis  autem.  Inftit.  de  teft.  mil.  &  Jul.  Clar.  §.  teftm,  q.  15.  in  fin.  Adhibe  dnas  alias  mica* 
falis  unam  ex  Zafio,  in  L.  Miles,  tf.  de  re  jud.  n.  5.  alteram  e  Decio,  in  Rub.  de  refta.  mil.  C.  n.  3.  e  L. 
Pen.'  C.  de  tefta  mil.  Mantic.  de  conjeft.  ult.  vol.  1.  6.  tit.  1.  n.  34. 

2  during 
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during  the  Time  of  their  Expedition  f,  whether  they  be  employed  ^§-Sed  haften.inft. 
by  Land  or  by  Sea  8,  and  whether  they  be  Horfemen  or  Footmen  h.  jTtSu^.^ 
(8)  Concerning  the  other  Two  Sorts  of  Soldiers,  many  arc  of  this  And.  Gail  d.  obfer- 
Opinion,  that  they  do  not  enjoy  the  aforefaid  Privileges',    becaufe  vat  II8- 
thev  arc  not  Soldiers  properly  fo  called,  but  metaphorically  k.     O-  L,  Michael   Graf. 

•/  r  ^r  ■    ■  y"        •         /    \     1  1  n    ■       Thelaur.  com.  op, 

thers  are  or  a  contrary  Opinion  j  affirming  (9)  that  the  great  Pains  §.  tcftm.  q.  3.  n.  1. 
and  ftudious  Travel  of  learned  Lawyers  (efpecially  Do&ors  of  Law  Zaf  in  L.  miles,  ffi 
and  fuch  like)  are  no  lefs  beneficial  to  their  Country,  than  the  hardy  fin.le^ud"  "' 5" 
Adventures  of  thofe  armed  Soldiers :  For  that  without  Laws  no  h  Dec.  in  Rub.  de 
Common-wealth  can  be  governed  :  And  in  that  refpect.  deferve  as tefta-  mil-  c-  &  j< 
great  Privileges  as  they  '.  Much  (10)  more  then  (by  all  Probabili-  riKe^fgS' 
ties)  are  thole  Spiritual  Soldiers  worthy  of  all  Privileges,  by  whofe  n.  n. 
Prayers  and  Interceffions  the  Wrath  of  God  is  appeafed,  and  Victory  ''  sichard.  in  Rub. 
manv  Times  obtained,    and  without  whofe  Miniftery  Chriftianity  ,!r  t£'1,  r„ft- .?.'  ?• 

/,        .1,1  -ij^i  im  *  J  Ja1,  Ripa  8c  am  m 

would  quickly  be  ruinated  and  lubverted  m.  L.  ccnturio.  in  de 

vulg.  fub.  If.  quo- 
rum op.  com.  eft,  ut  refert  Vafq.  de  fuccef.  crea.  §.  24.  n.23.  k  Minfing.  in  Rub.  de  mil.  tefta.  Inftit.  n.  i. 
1  Michael  Graf.  Thefaur.  com.  op.  §.  tcftm.  q.  4.  Alex,  in  d.  L.  centurio.  qui  tamen  aliis  fundamentis  nititur. 
m  Alex,  in  d.  L.  centurio.  n.  18.  ( 

And  yet  it  is  more  doubtful  in  Law,  whether  thefe  military  Pri- 
vileges do  appertain  to  Teftaments  made  by  Clefgy-men,   than  if 
they  were  made  by  Lawyers".     The  Reafon   may   be,    becaufe  n  Ripa  in  d.  l.  ccri- 
howfoever  Divines  be  worthy  ■>  yet  they  be  otherwife  rewarded,  tho'  f^n.  10.  poiTso- 
not  in  this  ° :  But  this  Reafon  doth  not  fo  fully  fatisfy.     For  if  Doc-  cin.  jafon.  Claud. 
tors  and  Pleaders  of  the  Law  be  therefore  privileged,  becaufe  they  f^g4^^ 
be  compared  to  Soldiers  P ;   who  like  valiant  Champions,  by  Force  Graft. Thefaur.com'. 
of  Learning,  Strength  of  Wit,  and  mighty  Power  of  Eloquence,  de-  ^'J"!^^:  *• 
fend  their  Clients  Caufes  againft  the  Subtilties  and  Injuries  of  their  crea  *§'  2t  n§  »u 
Adverfaries :    How  much  more  ought  our  Divines,  our  Captains  in  in  fin. 
the  fpiritual  Warfare  of  this  Life,   by  Means  of  whofe  Miniftery,  *  Gioff&pD.inL; 

,  ,r.  11     t    n       o-  1  -.,-    1         r  t^  1  ■  t  "»     miles,  ft.  de  re  iud. 

and  Virtue  or  whole  godly  inftruction,  and  Might  or  Preaching  that  Mentionem  autcm 
powerful  and  invincible  Word,  not  our  Purfes,  nor  our  Bodies,  but feci  non  folum  dc 
even  our  Souls  are  defended  and  kept  in  Safety,  againft  the  cruel,  Jg«km'  c£fld£ 
Aflaults  of  that  mortal  Enemy  of  Mankind,  and  againft  his  Hoft  of  cis,  propterea  quod 
wicked  Spirits,  who  never  reft  Day  nor  Night,  but  ftiil  ftrive  to  o-  Hcentl>»    rationc 

x  "■*  j  i~j      j  cvcrci tn  unvHC2tis 

verthrow  us,  and  to  bring  us  all  to  everlafting  Deftru&ion  ?  How  militaribus  fruun- 
much  more,  I  fay,  are  thefe  our  Captains  in  thefe  fo  terrible  Con-  tur-  Tcfte  Ripa.  d. 
flifts,  to  be  gratified  and  dignified  with  all  Manner  of  military  Privi-  L-  ccntuno-  n- l8- 
leges  1  ?  Wherefore  if  the  Matter  reft  upon  the  Iflue  of  Dcfert  and  q  Arg.  a  min.  ad 
Worthinefs,  without  Doubt,  of  thefe  Three  fore-named  Soldiers,  ma)' 
the  Divine  is  not  the  laft,  but  the  foremoft. 

Concerning  the  (i  i)  other  Two,  (the  Lawyer  I  mean  and  the  Sol- 
dier,) whether  of  them  deferveth  better  of  the  Common-wealth, 
and  whether  is  to  be  preferred  before  the  other,  is  a  Queftion  fo  inci- 
dent to  this  Controverfy,  that  there  be  few  Writers  which  handle 
the  one,  but  they  alfo  touch  the  other  f.  In  the  Determination  .r  Alex.  Jaf  Ripa- 
whereof,  if  the  Interpreters  of  the  Law  may  be  Judges  in  their  own  yaf '  fe^^ctf; 
Caufe,  then  the  Sentence  muft  needs  be,  Cedcifit  arma  toga  f.  crea.  §.  14.  n.  31. 

(  Vafq;  in  d.  §.  24. 
n.  31.  Jaf.  in  L.  pen.  C.  de  pattis,  n.4.  Angel.  Are.  in  (j.fin.  Inftit.  de  mil.  tefta.  Alex,  in  d.  L.  centurio.  n.  14. 
&  Ripa  ibidem,  n.  15.  Panor.  &  Canoniftas  in  L.  quando  de  magiftr.  extr.  n.  3.  Feli.  in  Rub.  de  major.  &  ob. 
extr.  col.  2. 

For  my  Part,  if  you  will  give  me  Leave,  I  will  tell  you  a  Tale  .        _         ,^ 
out  of  Zafitis  r,  writing  upon  this  Queftion3  which  is  as  true  as  any  d6  £  -ud>  £„'£ 

in 
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in  jEfop\  Fables.     A  certain  Painter  (faith  he)  meaning  by  his  Art 
to  defcribe  the  Strength  of  Man,  did  paint  a  little  Man  riding  upon 
a  huge  Lion,  as  if  a  Man  were  flronger  than  a  Lion.     A  Lion  paf- 
fing  by,  demanded  of  the  Painter,  wherefore  he  made  fuch  a  Picture. 
Becaufe  (quoth  the  Painter)  my  Man  is  able  to  tame  any  Lion,  as 
eafily  as  an  Horfe  or  an  Afs.     Well,  Sir,  faid  the  Lion,  if  we  could 
paint,  thou  fhouldft  fee  a  Lion  devouring  a  Painter.     Eloquent  Men 
are  as  Painters,  valiant  Soldiers  as  Lions.  It  is  not  the  golden  Chain, 
nor  the  Plume  of  Feathers,  nor  the  big  Looks,  nor  the  proud  Brags, 
»  Zaf.in  dL.milcs.  which  make  a  right  Soldier  u.     Neither  is  it  the  long  Gown,  nor  the 
?.:  Cucuilus  non  fa-  grave  Beard,  nor  the  (lately  Gefturc,  which  make  a  good  Lawyer  x. 
cirMonachum.      The  Counterfeit  of  either  deferveth  no  Honour ;    be  he  never  fo 
brave.     If  both  be  as  they  mould,  the  Pre-eminence  in  War  is  the 
y  Zaf.  in  d.  L.  cen-  Soldier's  -,  in  Peace  the  Lawyer's  y.    In  other  Matters,  he  is  the  more 
inland. "il  n.  14'.  honourable  which  doth  more  honour  the  other.     To  return  to  the 
Gail  li.  1.  praft.ob-  former  Queflion,  whether  (12)  thefe  Soldier-like  Lawyers  may  chal- 
fer.  118.  n.  16.       lenge  thefe  former  tcltamentary  Privileges :  We  are  to  diftinguifh  be- 
twixt Privileges  granted  to  Soldiers  (fo  properly  called)  in  refpecf  of 
their  Want  of  Skill,  and  Ignorance  in  Matters  of  that  Quality,  (for 
fuch  do  not  belong  to  the  Learned,)  and  Privileges  of  Prerogative  or 
Defert.     For  thefe  Kinds  of  Privileges  belong  alfo  to  Doctors  and 
*  DD.in  L.  miles.  Clergy-men  z  :   But  (13)  with  this  Reftricf.ion  $   that  as  they  belong 
de  rejudT^hafi not  ti}  cvory  s°ldier,  Dut  only  to  mcft  as  are  m  Action  j  fo  they  be- 
GraffThcfaur.com.  long  not  to  Doctors  utterly  non-proficient,   or  Clerks  non-refident, 
op.  §.teftm.  q.5.n.5.  Dut  fucjj  as  painfully  attend  their  Profeifion,  and  diligently  labour  in 
»  Graff  d.  q.  *.  vi-  their  Vocation  a. 

gliusind.  §.j.  Inftit. 

.de  tcfta,  mij.  Sichard.  in  L.  fin.  fi  quis  vero.  C.  de  codicil,  n.  5. 

§.  XV.  Of  the  Teftament  of  the  Father  amongft  his 

Children. 

1.  What  is  a  Teftament  among  ft  Children. 

2.  That  'Teftament  is  prefumed  loft,  which  is  made  in  Favour  of 
Children. 

3.  If  Two  Teftament s  he  founds  and  it  do  not  appear  which  ii 
fir  ft  or  I  aft,  neither  is  good. 

4.  The  Teftament  made  in  favour  of  Children  is  not  fo  eafily  r&t 

coked  as  another  Teftament. 

5.  What  Manner  of  Mention  is  to  be  made  in  the  latter  Teftament, 

to  take  away  the  former  made  i?i  Favour  of  Children. 
.6.  Certain  Cafes  wherein  the  Teftament  made  in  Favour  of  Chil- 
dren may  be  taken  away  by  the  Second,  without  any  Mention 
of  the  former. 

7.  Whether  a  Teftamejit  may  be  proved  which  hath  no  Witneffes  of 
the  Making  thereof. 

8.  The  Privilege  of  Proof  without  Witneffes,  whether  it  be  pecu- 
liar to  one  Kind  of  Teftame?it. 

THE   fecond   Kind  of  privileged  Tcftamcnts  is,   Teftamentnm 
inter  liberos  b  :    That  is  to  fay,  (1)  wherein  the  Father  na- 
m^infiX'  nDI'  meth  his  lawful  and  natural  Children  his  Executors,   giving  to 
1  them 
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them  the  Refidue  of  his  Goods  c.  Unto  which  Kind  of  Teftament  (.J~e*  iwcconfijf. 
divers  Privileges  do  appertain*1.  The  firft  Privilege  is  this,  If  (2)  ^SaG  d^efta" 
Two  Teftaments  be  found  after  the  Death  of  the  Teftator,  of  divers  6c  ifai  dd. 
Tenors,  and  it  doth  not  appear  which  of  them  is  the  latter,-  in  this  ^at  "&?<?& 
Doubt  that  Teftament  is  prefumed  the  latter,  which  is  made  in  Fa-  mil.herc'ifcu'n.Man- 
vour  of  the  Children  e.  Whereas  if  (3)  neither  be  in  Favour  of  the  tic-  de  conjefi.  ult. 
Children,  nor  otherwife  privileged,  neither  Teftament  mall  prevail,  -I  Bar.  in  L?jj.  §'.  j. 
but  both  are  void,  the  one  deftroying  the  other  f.  Unlefs  the  Tefta-  dc  pon.  poir.  fecun- 
ments  be  made  by  a  Soldier  ■  for  then  it  fecmeth  that  both  Tefta-  dmn  tab.  ft  Clar.  §. 

n      >.  -11  r-    1  r-r\  -n\    1-  •  1     rn  rm       telhn.  q.  100. 

ments  fliall  prevail,  becaufe  he  may  (it  he  will;  die  with  1  wo  re-  f  l.  fin.  de  ha:rcd. 
ftaments  8.  \nftir-  *-■  Jus  P°- 

ltrum.  de  reg.  jur. 
&  Cagnol.  ibidem,  n.  S.  Bald.  &  Caftr.  in  L.  eum  qui  de  acquir.  her.  fF.  6  L.  quxrebatur.  de  tefta.  mil.  fF. 
bar.  in  d.  L.  j.  §.  j.  de  bon.  poff.  iecundum  tab.  ff. 

Another  Privilege  is  this,    The  (4)  Teftament  made  in  Favour 
of  Children  is  not  fo  eafily  revoked  as  other  Teftaments  are  h  :  For  ^"J1'^ °ce  |"J;r 
whereas  in  other  Teftaments,  the  former  is  revoked  or  infringed  by  &  g|°^  ibid. 
the  latter,  and  that  ipfo  pre  ',  without  any  exprefs  Revocation  of '  §•  pofteriore.  in- 
the  former,  and  without  any  Kind  of  Mention  of  the  former  Tefta-  fn^uibus  mod,telK 
ment,  either  general  or  fpecial  k,  (certain  Cafes  excepted:)  Yet  .(5)  k infra,part 7.§.m- 
by  the  Civil  Law,   if  the   Father  have  once  made  a  Teftament, 
wherein  he  hath  preferred  his  Children  as  before,  the  fame  is  not  re- 
voked by  a  latter  Teftament,  wherein  Strangers  are  preferred,  (whe- 
ther the  former  be  a  written  Teftament  or  nuncupative,)  unlefs  in 
the  latter  Teftament  there  be  fpecial  Mention  of  the  former  K  So  (6)  |d-  jj^*9^*}" 
that  it  is  not  fufficient  for  the  Teftator  to  make  general  Mention,  jaf.  sichar.  ibidem. 
faying,  I  make  this  my  Laft  Will,  notwithstanding  any  former  Tc-  quorum  opin.  com- 
Itamentj   but  he  muft  make  fpecial  Mention,  as,  notwithftanding  ™JJ.  em'  ££S 
any  former  Teftament  made  amongft  my  Children  m.     Or  unlefs  Graflf.Thefaur.com. 
the  fecond  Teftament  be  made  ad  pias  caufas  n.>   Or  elfe  fome  great  °P-  §•  tcftm.  q.  26. 
Difpleafure  or  Enmity  have  happened  betwixt  the  Father  and  the  „,'  Mantic.  de  con- 
Children  °i   or  fome  like  Caufe  have  come  to  pafs,   whereby  it  jeft.  ult.  vol.  lib.  f. 
may  appear  that  the  Father  did  repent  him  of  the  Making  of  his  1^'Ja. "in  d.  Amh. 

faid  Will  P.  Hoc  inter. 

<■>  jaf.  in  d.  Amh. 
Hoc  inter.        °  Graff.  Thefaur.  com,  op.  §.  teftm.  q.  86.  n.  n.        P  Graff,  ibid. 

Another  Privilege  granted  by  the  Civil  Law  to  a  Father's  Tefta- 
ment amongft  his  Children  is  this,  That  the  (7)  fame  take  Erfecl, 
tho'  there  be  no  Witnefles  to  prove  the  fame :  As  when  there  is  a 
Teftament  found  in  fome  Cheft,  or  like  Place,  written  or  fubferibed 
with  the  Teftator's  Hand,  or  by  him  procured  to  be  written  by  fome 
other  1.  Howbeit  I  do  fuppofe  that  by  (8)  the  general  Cuftom  of q  gfl*=  P.ailAL  dc 
this  Realm  of  England^,  thofc  Two  Privileges  are  not  proper  or  pe-  gadfffinc.6.  de  "eft! 
culiar  to  Fathers  Teftaments  alone,  but  that  the  fame  are  common 
to  all  other  Englljlmiens  Teftaments;  and  namely  the  latter  Privi- 
lege, when  it  doth  appear  undoubtedly  to  be  written  or  fubferibed 
with  the  Teftator's  own  Hand,  or  it  is  proved  that  the  Teftator  caufed 
the  fame  to  be  written  by  another.  How  this  Proof  is  to  be  made, 
that  the  Teftament  is  written  or  fubferibed  with  the  Teftator's  own 
Hand,  is  declared  in  another  Place  r.  l^fVii>  Part  *  I- 

Other  Privileges  there  be,  whereby  thefe  Kinds  of  Teftaments  are 
free  from  fundry  Obfervations  and  Solemnities  wherewith  other  Te- 
ftaments are  charged.     But  becaufe  they  are  alfo  common  to  all  our 

I  Teftaments 


f  Mantle,  de  con- 
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Teftaments  here  in  England,  it  were  improper  to  repeat  them  in 
this  Place  Under  the  Title  of  Privileges. 

§.  XVI.  Of  a  Teftament  ad  pi  as  caufas. 

i.  A  Teftament  ad  pias  caufas  may  be  fo  termed  either  in  refpel~t 
of  Perfons  or  Places. 

2.  A  Teftament  ad  pias  caufas  may  be  made  by  ftrange  and  unac- 
cuftomed  Notes. 

3.  A^  Teftame7it  ad  pias  caufas,  being  found  cancelled,  is  not  pre- 
Jumed  to  be  advifedly  cancelled  by  the  deflator. 

4.  In  a  Tefta?nent  ad  pias  caufas,  whether  the  Condition  ought  to 
be  obferved  precifely. 

5.  A  Teftament  ad  pias  caufas  is  not  void  by  Reafon  of  Uncer- 
tainty. 

6.  Whether  all  Privileges  which  belong  to  a  military  Teftament., 
or  to  a  Teftament  amongft  the  Teftator  s  Children,  do  alfo  be* 
long  to  a  Teftame?it  ad  pias  caufas. 

7.  What  if  there  appear  Two  privileged  Teftaments,  and  it  doth 
not  appear  which  is  later  ?  Whether  Jhall  be  preferred  ? 

THE  third  Kind  of  privileged  Teftaments  is  that  Teftament 
ad  pias  caufas  { :  Which  is  fo  termed  (1)  not  only  in  refpect 

tit  7"  in  fin.  &  in  of  Perfons,  (as  when  the  Teftator  willeth  his  Goods  to  be  diftribu- 

l.  <j.  tit.  3.  ted  to  young  Orphans,   Widows,  Strangers,   Prifoners,  Lame  and 

difeafed  Perfons,  fo  that  they  be  poor  and  needy,  fuch  as  the  Law 
termeth  miferable  Perfons ;)  but  alfo  in  refpect  of  Places :  As  when 
the  fame  is  left  to  Hofpitals,  to  Churches,  to  repairing  of  Bridges, 
Walls  of  a  Town  or  City,   when  the  fame  are  decayed  and  ftand 

quornndam,  verb. in  necd  to  be  rePaired  '•    And  fuch  a  Teftament  hath  very  many 

pias  caufas.' dc  te-  Privileges  n. 

fta.  lib.  5.    provin- 
cial, conftitut.  Cant.  &  Iatiflime  Tiraquel.  tra&.  dc  privileg.  pise  caufs  in  prsef.  cjufd.        B  Tiraquel.  in  d. 
traft.  tibi  enumcrat  1 70  privilegia  pias  caufse,  quorum  tamen  longe  maxima  pars  competic  finguli*  Anglorum, 
Teftamemis,  ctiamfi  non  fint  condita  ad  pias  caufas. 

One  Privilege  is,  That  (2)  this  Kind  of  Teftament  may  be  writ- 
ten with  ftrange  and  unaccuftomed  Characters  or  Notes  j  as  in  ftead 
of  A.  the  firft  Figure  1.  in  ftead  of  B.  the  fecond  Figure  2.  in  ftead 
of  C.  the  third  Figure  3.  or  with  fome  other  more  ftrange  devifed 
Letters.    Yet  neverthelefs  the  fame  is  as  effectual,  as  if  it  had  been 

*  Mantic.  de  con-  written  after  the  ufual  and  accuftomed  Mannet  x. 

jc£t.  ult.  vol.  lib.  6. 
■  tit.  3.  n.  5.  Tiraquel.  de  privileg.  pise  caufse,  c.  12.  vide  infr.  part  4.  §.  25. 

Another  Privilege  is  this,  That  if  the  (3}  Teftament  ad  pias  can" 
fas  be  found  cancelled,  and  it  is  not  known  whether  the  Teftator 
did  willingly  cancel  the  fame,  the  Law  doth  prefume  it  to  be  can- 

TCovar.inRub.de  celled  unadvifedly  t j  and  fo  it  is  in  Effect  as  if  it  had  not  been  can- 

tefta.  2.  par.  n.  19.  celled  at  all :  Whereas  in  other  Teftaments  the  contrary  is  prefumed; 

SSr  ManticfS that  is>  that  the  Teftator  did  willingly  cancel  the  fame  2 ;  whereby 

conjcft.uit.voi.iib.  they  are  made  void,  as  afterward  is  declared  a. 

Ii.  tit.  2.  n.  32. 

*  Alex,  confil.  104.  n.6\  vol.  7.  Mantic.  de  conjcS.  ult.  vol.  lib.  12*  tit.  1.  num.  jo.       »  Infra,  part  7.  J.  r& 

4  Another 


Part  I.  What  a  Teftament  or  Loft  Will  is.  59 

Another  Privilege  is,  That  for  obtaining  of  any  Thing  left  condi- 
tionally ad  pias  caufas,  it  is  (4)  fufficient  the  Condition  be  accom- 
plithed  by  other  Means,  than  according  to  the  precife  Form  of  the 
Condition  b.     Whereas  in  other  Teftaments  or  Legacies  it  is  not b  Tiraqucl.  de  P«- 
fufficient,  unlefs  the  Condition  be  precifely  obferved  c.  c.  82.'  P 

c  L.  Mevius.  L.qui 
hxredi.  dc  cond.  &  demon,  ff.  vide  infra,  part  4.  §.  7. 

Another  Privilege  is,  That  the  (5)  Teftament  ad  pins  caufas  is 
not  void  in  Refpect  of  Uncertainty,  (as  other  Teftaments  are :)  And 
therefore  if  the  Tcftator  fay,  I  make  the  Poor  my  Executors,  or,  I 
Will  that  my  Goods  be  diftributed  amongft  the  Poor;  fuch  Manner 
of  appointing  Executors  or  Legacies  is  not  void  d.  a  Bar.  &  jaf  iri 

L.  j.  C.  de    facro- 
fan&.  Ecclcf!  Graff.  Thefaur.  com.  op.  §.  Inftitut.  q.  12. 

Generally,  I  fuppofe,  that  (6)  whatfoever  Privilege  doth  belong 
either  to  a  military  Teftament,  or  to  a  Teftament  made  by  the  Fa- 
ther amongft  his  Children,  in  refpedt  of  the  Solemnities  to  be  obfer- 
ved in   the  Making  of  Teftaments  e,    or  the  Subftance  of  Tcfta- <  jurc  c;vn;  non 
ments  f,  that  the  fame  do  alfo  appertain  to  a  Teftament  ad  pi  as  valet  teftm.  ad  pias 
caufas  \  faving  in  fome  Cafes,  and  namely,  where  the  Privileges  of  faufas  ?bfquc -|«- 

,1      ip  ■«-•     1      -c  n  •    -1  1  i  rr\         m      lenmtatibus  condi- 

both  the  former  Kinds  or  Privileges  be  contrary  ;  as  where  Two  le-  mm;  fecus  jure 
ftaments  be  extant,  and  it  doth  not  appear  which  is  former  or  latter.  fanon-  modo  adhi- 
In  which  Cafe  it  feemeth,  that  if  they  be  military  Teftaments,  that  Slglnj^^g 
then  they  are  both  good,  otherwife  they  are  both  void  8.  But  if  the  haec  cft  communis 
one  of  them  be  ad  pias  caufas.  then  that  is  prefumed  laft,   and  fo  rpin'  Graff'  The/ 

•  111  1  l  i-'    -  -  '-1  IK  laur-    com-    op.    6. 

available,  the  other  not  being  privileged  n.  teftm.  q.  18.  Boer. 

Decif.  93.  n.  3.  un- 
de  non  requiritur,  ut  teftes  lint  rogati  in  confeftione  teftm.  ad  pias  caufas,  ut  habet  communis  opinio.  Tcfti- 
bus  Covar.  in  c.  rclatum  el.  j.  de  tell.  ext.  n.  4.  Tiraquel.  de  privileg.  pise  caufae,  c.  3.  &  Graff,  d.  q.  18.  n.  5. 
f  C.  cum  tibi.  de  tefta.  extr.  Quid  autem  refpettu  perfonie  teftantis?  Die  ut  per  Ju.  Clar.  §.  teftm.  q.  5. 
6  Supra,  §.14.        h  Jaf!  &  Sichard.  in  L.  fin.  C.  dc  Edift.  D.  Adrian,  tollend. 

But  (7)  what  if  both  Teftaments  be  privileged,  the  one  being  in- 
ter liberos,  the  other  ad  pias  caufas-,  and  it  doth  not  appear  which  is 
former  or  latter  ?  Which  fhall  prevail  ?    I  fuppofe  that  which  is  in- 
ter liberos  l :    For  the  Children  are  to  fucceed  in  Cafe  both  the ;  ^ant;c.  de  con- 
Wills  were  void  k,  and  fo  have  a  double  Help,  the  one  of  the  Tefta-  jeft.  ult.  vol.  l.  6. 
ment,  the  other  of  Provifion  of  Law  l.     And  it  were  hard  to  take  "B^  ^43-.     ^ 
the  Teftator's  Goods  from  his  Children,  unlefs  it  did  plainly  appear  bon.  poffeff  fecun- 
that  the  other  were  the  latter  m.     Howbeit,  it  feemeth  that  if  the  dum  tab-  ff-  Stac- 
Teftament  were  not  in  Favour  of  his  Children,   but  of  fome  other  i  Lucrum.'  j.'JiV; 
of  his  Kin,  that  then  the  Teftament  ad  pias  caufas  were  to  be  pre-  ff-  de  minor,  ai- 
ferred;  unlefs  they  did  prove  the  Teftament  made  in  their  Favour  "*r'  de  P^fumP- 
to  be  the  lattern/  ^.F-b-MJ. 

m  UndeAug.Qui- 
cunque  (inquit)  vult,  exhsredatcr  filio,  hasredem  facere  Ecclefiam,  alium  patronum  qusrat  quam  Augufti- 
num.  c.  ult.  17.  q.  4.        D  Mantic.  de  conjeft.  ult.  vol.  1.  6.  tit.  3.  n.  43. 

A  Devife  to  a  Charity  is  good,  tho'  the  Will  is  void  in  Law ;  as  ^fm"r'l Cafe- 
for  finftance,  a  Feme  Covert,   who  was  entitled  to  a  Debt  as  Ad-  cj^  yfep'  ?2"" 
miniftratrix  to  her  firft  Husband,  devifed  it  to  a  Charity ;  now,  tho' 
her  Will  was  void  in  Law,  yet  it  was  a  Declaration  of  her  Intention 
and  within  the  Statute ;  fo  that  if  there  were  Aflets,  either  of  the 
Inteftate's  Eftate,  or  her  own,  the  Charity  (hall  be  fupported. 
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JbAfr  Cafe,  Moor  The  Teftator,  before  the  Statute  32  //.  8.  of Wills,  deviled  his 
Lands  to  repair  Highways ;  this  Land  was  not  devifable  by  Cnfiom, 
and  therefore  it  being  before  the  Statute,  was  void;  yet  it  was  held 
to  be  a  good  Limitation  and  Appointment  within  the  Statute  of 
Charitable  Ufes. 
Hob.  1 5 6.  in  Dr.  So  where  the  Devife  was  to  the  'Principal,  Fellows  and  Scholars 
Lhyds  C&.  0/  Jefus  College  in  Oxford,  and  their  Succeifors,  to  find  a  Scholar  of 

his  Blood ;  this  is  void  in  Law,  becaufe  'tis  not  allowed  by  the  Sta- 
tute of  Wills,  to  devife  Lands  to  a  Corporation  in  Mortmain  ;  but 
yet  it  was  held  good  by  the  Statute  42  Eliz.  as  a  Limitation  and 
Appointment  of  Lands  to  a  Charity. 
Moor  cha.UfesSi.      Devife  of  a  Rent  ifluing  out  of  fuch  an  Houfe,  eye.  to  a  Charity, 
Stoddard's  Cafe.       ancj  a  Scrivener  was  directed  to  put  it  into  Writing ;  but  the  Tcfta- 
tor died  before  it  was  done,  and  afterwards  the  Scrivener  wrote  the 
Will:  Now,  tho'  a  Rent  cannot  be  created  or  granted  without  fome 
Deed  or  Will  in  Writing,   yet  this  nuncupative  Will  was  adjudged 
good,  not  as  a  Gift  by  the  Devife,  but  as  a  Limitation  or  Appoint- 
ment by  the  Statute. 
The  Poor  of  Wood-      The  Father  purchafed  Copyhold  Lands  in  the  Name  of  his  Two 

Mlo7cbaPu£'To.'  Sons>  and  their  Heirs'  and  afterwards  devifed  to  Sir  William  Mar- 
'  tin  a  Rent-charge  of  40  /.  per  Annum,  ifluing  out  of  the  lame,  for 
the  Relief  of  the  Poor  of  Woodford ;    now,  tho'  the  Father  never 
0  chanc.  Cafes  75.  o  furrendered  to  the  Ufe  of  his  Will,   and  tho'  the  Eftate  in  Law 
rihe/°rto  *es  P  was  in  his  Sons,  yet  fince  he  enjoyed  the  Lands  during  his  Life,  he 
*  fhall  be  accounted  the   lawful  Owner,  and  his  Will,    tho'  void  in 
Law  for  Want  of  a  Surrender,  mall  be  a  good  Limitation  and  Ap- 
pointment of  the  Charity. 
Ihttvcr. St.  Johns      A  Devife  to  a  Charity  is  good,  though  there  was  a  Defect  in  the 
mTmL  cu.  Execution  of  the  Eftate,  as  where  Tenant  in  Tail  of  a  Copyhold 
Ufes  77.  fuffered  a  Recovery  in  the  Manor-Court,  but  no  Judgment  was  gi- 

ven againft  the  Vouchee ;  then  he  devifed  the  faid  Copyhold  to  a 
College :  Adjudged,  that  the  Recovery  was  void  fo  as  to  bar  the 
Entail,  becaufe  there  was  no  Judgment  againft  the  Vouchee  to  have 
a  Recompence  in  Value ;  but  yet  the  Devife  was  good  to  the  Col- 
lege as  a  Limitation  or  Gift  of  the  Lands,  and  fhall  not  be  avoided 
for  Want  of  a  Circumftance  in  Law  to  make  it  good. 

So  where  in  a  Devife  of  a  Charity,  the  Devifee  was  mifnamed, 
this  was  held  a  good  Appointment  in  Equity  within  the  Statute. 
Chanc.  Cafes  221.  Attorney  General  verfus  Piatt. 
Meek  vcr.  Mafter      Where  a  Will  was  fuppreiled,  yet  the  Charity  was  decreed ;  as 
^  JfciSaS    °f  for  Inftancc'  tlie  Teftator  devifed  100/.  per  Annum  to  Ten  poor 
Duke  Cha.Ufes  47.  Scholars,  to  be  chofen  out  of  the  Free-School  in  Worcefter,  and  tc* 
be  educated  in  Magdalen-Hall  in  Oxford ;  this  Will  was  never  feen 
after  the  Death  of  the  Teftator ,-   but  it  was  proved,  that  he  made 
fuch  a  Will,  and  faid  a  little  before  his  Death,  that  he  would  not  al- 
ter it ;   the  Heir  at  Law  refufed  to  convey  according  to  the  Will  ?. 
but  it  was  decreed  by  the  Commilftoners,  that  the  Chancellor,  Ma- 
tters and  Scholars  of  the  Univerfity,  and  their  Succeflors,  fhould  ftand 
feifed  of  the  Charity,  and  receive  the  Rents,  and  pay  the  fame,  as 
directed  by  the  Will ;  which  Decree  was  confirmed  by  the  Court  of 
Chancery. 
Tenjfred ver.  Tiayer,      Where  a  particular  Sum  of  Money  is  devifed  to  a  Charity,  and 
MoorCha.UfesS2.  thc  Teftator  did  not  appoint  out  of  what  it  mould  ifiue,  but  died, 
leaving  Lands  and  Aflets,  and  his  Wife  Executrix,  and  fhe  refufed 
1  ta 
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to  buy  Lands  or  Rents  of  that  Value:  The  Court  of  Chancery  de- 
crocd,  that  flic  lliould  „buy  to  the  Value  of  the  Money,  and  fettle  it 
on  the  Chanty. 

So  where  the  Teftator  devifed,  that  his  Lands  ihould  be  fold,  and  Moor  Om.  Ufes  79. 
the  Money  applied  to  a  Charity,  but  did  not  dired  by  whom  they  Stewaird v- GemAn- 
mould  be  fold;  the  Cominiiiloncrs  may  appoint  a  Pcrlbn  to  fell,  and 
decree  fuch  Sale  to  be  good. 

Likewife  where  the  Teftator  doth  not  direct  what  fliall  be  done  8  Rep.  130. 
with  the  improved  Value,  it  fliall  go  towards  the  Encreafe  of  the 
Charity,  as  it  was  adjudged  in  the  Cafe  of  'Thetf or  d- School. 

And  there  is  a  Cafe  wherein  the  true  Value  was  confidered,  (viz.)  wK^t  «™*  the 
The  Teftatrix  devifed  a  Portion  of  Tithes,  6c  to  Five  Perfons  and  ctk^cLljSS 
their  Heirs,  to  the  Intent  they  fliould  employ  the  yearly  Profits  to 
erecl:  a  Grammar- School  in  Newport  in  Elfex,  for  a  competent 
Number  of  Children,  Inhabitants  of  that  Place ;  which  Tithes,  at 
the  Time  of  the  Devife,  were  in  Lea  To  for  fevcral  Years,  at  jl.per 
Annum;  the  Devifees  received  the  Rent  and  built  the  School,  and 
then  the  former  Leafe  being  expired,  they  demifed  the  faid  Tithes 
for  Thirty-fix  Years,  at  the  fame  yearly  Rent;  afterwards,  in  Con- 
iideration  of  a  Surrender  of  this  lafl:  Leafe,  the  Truftees  demifed  the 
faid  Tithes  to  the  Surrenderor  for  Fifty  Years,  at  the  fame  Rent ; 
the  Leffee  died,  and  the  Tithes  from  his  Death  to  the  Year  1650, 
were  worth  43  /.  per  AnntiiM  more  than  the  referved  Rent ;  about 
Thirty  Years  afterwards  the  furviving  Truftees  leafed  thefe  Tithes 
for  Twenty-one  Years,  at  10/.  per  Annum  Rent,  which  Leafe  was 
to  commence  after  the  Determination  of  the  Leafe  for  Fifty  Years, 
at  which  Time  the  Tithes  were  worth  60  I,  per  Annum  more  than 
the  referved  Rent :  Adjudged,  that  the  concurrent  Leafe  for  Twenty- 
one  Years  was  to  defraud  the  Charity,  and  that  the  Truftees  ought 
to  have  let  a  Leafe  according  to  the  true  Value,  and  not  exceeding 
Twenty-one  Years. 

Lands  were  charged  with  1 000  /.  to  put  out  poor  Apprentices,  Chanc.  Cafes  187. 
the  Money  was  paid  to  the  Executor  of  the  Donor ;  it  was  decreed,  Atta™ey General ver* 
that  the  Payment  was  made  to  a  wrong  Hand,  and  by  Confequence    °r  NewfBrt' 
the  Charity  abufed ;  for  'tis  exprefly  required  by  the  Statute  7  Jac*  1  Jac-*>  C*P*3« 
that  Money  given  to  put  out  poor  Apprentices,  fliall  be  employed 
by  the  Parfon  or  Vicar  for  that  Purpofe,  and  therefore  muft  be  re- 
ceived by  him,    and  difpofed  for  the  Ufes  intended  by  the  Donor ; 
and  this  is  agreeable  to  the  Civil  Law,  which  is,   that  Bifhops  of 
the  refpective  Diocefes  fliall  fee,  that  what  is  given  to  Charity  be 
duly  applied,  according  to  the  Intention  of  the  Giver ;  and  that  ever 
(ince  Chriftianity  came  into  the  World,  it  hath  been  the  peculiar 
Care  of  Bifliops,  that  what  is  given  to  Charitable  Ufes  mould  be 
duly  applied. 

Where  a  Devife  of  Charity  was  to  the  'Poor  indefinitely,  in  fuch  Chanc.  Cafes  245* 
Cafe  Equity  gives  the  Difpofal  thereof  to  the  King;  becaufe  the  SfuTSlfc^ 
Word  'Poor  extends  to  all  the  Poor  in  Great  Britain,  and  confe- 
quently  it  would  not  avail  any  Thing;  but  by  the  Civil  Law  fuch 
a  Devife  would  be  to  the  Poor  of  the  Hofpital  in  that.  *Parifly  where 
the  T'efiator  I  wed ;  and  if*  there  was  no  fuch  Hofpital,  then  to  the 
other  Poor  of  that  very  Parifh. 

The  Teftator  built  an  Hojpital  in  the  Parifh  of  Lambeth,  and  chnJL ..CaIfes  *** 
placed  Seven  poor  Women  of  that  Parifh  in  it,  of  Sixty  Years  old,  l^^cjZ% 
and  gave  4  /.  per  Annum  to  each  of  them,  to  be  paid  by  quarterly  Wktdnatt> 

Payments, 
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Payments,   and  charged  fome  Lands  with  the  Payment  thereof; 
and  directed,   that  when   one  or  more  of  them  mould  die,   their 
Places  mould  be  fupplicd  by  other  poor  Women,  but  did  not  fay  of 
what  Parifti :   Decreed,  that  this  Charity  mould  be  paid  in  Succef- 
fion  to  poor  Women  to  be  chofen  out  of  Lambeth  Parim ;  otherwife 
it  would  be  prejudicial  to  that  Parim ;    for  if  they  mould  be  taken 
out  of  any  other  Parim,    then  Lambeth  muft  contribute  to   their 
Maintenance,  becaufc  the  Charity  of  4/.  per  Annum  is  not  fufficient 
to  maintain  a  poor  Woman  of  Sixty  Years  old. 
chanc.  Cafes  595.      The  Teftator  devifed  a  Charity  to  be  diftributed  every  Year  for 
Owemvcr.Bean.    eyer  on  Eajfer  ancj  chrifimas  Eves,  amongft  the  poor  Inhabitants 
of  the  'Parijh  of  Langenew  in  the  County  of  Montgomery,  where- 
as there  was  no  fuch  Parim  in  that  County  \  but  there  was  a  Parifti 
of  that  Name  in  the  County  of  Denbigh,    where  the  Teftator  was 
born,   and  his  Parents  lived  and  died  there;   therefore  it  was  de- 
creed, that  he  muft  intend  that  Parifti  in  the  County  of  Denbigh. 
Man  verfus  BaMt.      Several  diftinct  Charities  were  devifed  to  the  Parifti  of  C.  (viz.) 
1  Vern.  42.  one  parm  0f  the  yearly  Value  of  12/.  for  Repairing  the  Church  ; 

another  of  the  yearly  Rent  of  6 1,  for  Repairing  the  Highways,  and 
another  towards  the  Relief  of  the  Poor ;  and  Complaint  being  made 
againft  the  Truftees,  before  the  Commiffioners  for  Charitable  Ufes, 
that  the  Church  was  out  of  Repair,  and  the  Rents  of  the  Farm  be- 
ing 12/.  per  Annum,  were  not  applied  to  repair,   but  that  it  was 
done  by  a  Rate  raifed  and  levied  upon  the  Parishioners ;  the  Tru- 
ftees replied,  that  the  whole  Charity  amounting  to  40  /.  per  Annum , 
and  no  more,  had  been  applied  to  the  Repair  of  the  Highways  and 
Relief  of  the  Poor ;    and  tho'  they  had  not  precifely  purfued  the 
original  Direction  of  the  Charity  in  the  firft  Inftitution  thereof,  yet 
they  having  done  nothing  for  any  private  Advantage,  but  only  what 
was  neceflary  in  parochial  Concerns,  in  which  they  expended  all  the 
Money  received  by  the  Charity,  they  hoped  to  be  excufed  for  the 
Time  paft,  and  the  rather,  becaufe  for  above  Twenty  Years  toge- 
ther this  Money  had  been  promifcuoufly  employed,  and  great  Part 
of  it  in  finding  a  Lecturer,  there  being  no  Minifter  to  officiate  in  the 
Parifh,  who  otherwife  muft  have  found  one,   and  that  it  was  the 
fame  Thing  to  them,   whether  they  paid  their  Money  to  find  a 
Lecturer,  or  repair  the  Church ;  but  decreed,  that  an  Agreement  a- 
mongft  the  Parifhioners  mall  not  alter  the  Charities,  or  divert  them 
to  other  Ufes ;   therefore  it  being  mifimployed,  there  ftiould  be  no 
Allowance  for  what  they  paid  the  Lecturer. 
1  Vern.  55.  Attor-      The  Teftator  devifed  50/.  per  Annum  for  a  Lecturer  in  polemi- 
ney  General  on  the  caj  or  cafuiftical  Divinity,  fo  as  he  was  a  Bachelor  or  Doctor  in 
bmfe  Coll. in  Cam-  Divinity,  and  Fifty  Tears  old,  and  would  read  Five  Lectures  every 
bridge,  &e.  againft  Term,  and  at  the  End  thereof  would  deliver  fair  Copies  of  the  faid 
Re  i^arsSe£ornd  Lecl:ures>  to  be  kept  in  the  Univerfity;   and  in  Default  of  fuch  a 
there.  .      Lecturer,  then  he  devifed  the  faid  50/.  per  Annum  to  a  College  in 

Oxford ;  but  now  the  Univerfity  of  Cambridge,  with  the  Confent  of 
the  Heir  at  Law,  would  have  a  Man  of  Forty  Years  old,  capable^ 
of  this  Salary,  and  that  'Three  Lectures  every  Term,  and  the  De- 
livery of  fair  Copies  thereof  once  every  Year,  might  be  fufficient ; 
the  Court  would  not  intermeddle ;  but  declared,  that  the  Parties 
mould  be  held  to  the  Letter  of  the  Charity,  and  that  the  Heir 
could  not  alter  the  Difpofition  of  the  Charity  of  his  Anceftor. 

5  The 
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The  Teftator  dEvifed  600/.  to  Mr.  Baxter,  to  be  diftributcd  by^f?*/  %e"erat £, 
him  amongft  Sixty  poor  ejected  Minifters,  adding,  that  he  would  axtcr'  l  c  ' 
not  have  his  Chanty  miftaken,  it  being  given,  not  as  they  were 
Nonconform  ifts,  but  that  the  Teftator  knew  many  of  them  to  be 
pious  Men,  and  in  great  Want ;  and  upon  an  Information  exhibited 
upon  this  Will,  alledging  this  Charity  to  be  againft  Law,  and 
therefore  the  Right  to  apply  the  Money  was  verted  in  the  King, 
who  had  declared  his  Pleafurc,  that  it  mould  go  towards  the  Build- 
ing Chelfea  College,  &c.  Mr.  Baxter  in  his  Anfwer,  amongft  other 
Things  faid,  that  the  Doctrine  and  Difpofition^of  the  Dilfcnters, 
meerly  as  ejected  Minifters,  was  not  fo  bad  as  to  make  them  inca- 
pable of  Charity,  and  that  not  only  Religion  but  Humanity  obliges 
Us  to  pity  thofe  who  fpent  their  Lives  in  ftudying  to  know  God's 
Will,  and  who  by  a  Miftake  in  fome  Opinions  were  reduced  to 
great  Want;  and  that  he  could  not  aflent  to  a  Refignation  of  the 
Suftenance  of  poor  Men,  and  hoped  the  Court  would  not  mifcon- 
ftrue  this  Act  of  Charity  ;  on  the  other  Side  it  was  argued,  that 
this  was  a  Devife  to  Sixty  ejected  Minifters,  eo  nomine,  as  they  are 
Diflenters,  and  to  fuffer  them  to  take  by  fuch  a  Devife;  would  be 
to  encourage  a  perpetual  Schifm  in  the  Church. 

To  which  it  was  anfwered,  that  it  could  not  keep  up  a  Schifm,, 
becaufe  there  was  nothing  given  which  was  durable,  no  Land, 
Rent  or  Annuity  given,  but  only  a  Sum  of  Ten  Pounds  to  a  Man, 
to  keep  himfelf  and  Family  for  a  little  while ;  that  it  could  not  be 
pretended  this  was  a  Devife  to  any  fuperftitious  Ufe ;  and  that  if  it 
had  been  of  Ten  Pounds  a-piece  to  Sixty  ejected  Minifters  by  Name% 
there  could  not  be  any  Pretence  to  make  this  Charity  void :  Now, 
the  Teftator  had  given  Mr.  Baxter  the  Power  of  naming  them, 
and  he  is  not  difabled  by  Law  to  execute  that  Power  *  but  the 
Court  decreed,  that  the  Ufe  was  void,  but  not  the  Charity,  and  that 
the  Money  fhould  be  applied  towards  the  Building  Chelfea  College  ; 
then  it  was  urged,  that  Charities  ought  to  be  applied  in  eodem  ge- 
nere;  and  this  being  intended  for  poor  ejected  Minifters,  ought  to  be 
diftributed  amongft  the  Clergy ;  and  thereupon  it  was  decreed  for  the 
Maintenance  of  a  Chaplain  for  Chelfea  College ,-  but  this  being 
an  unreafonable  Decree^  it  was  reverfed  by  the  Lords  Commiflio- 
ners  in  ctrinity-'Term,  1689,  and  the  600/.  which  had  been  brought 
into  Court,  was  ordered  to  be  paid  out  and  diftributed,  as  directed 
by  the  Will. 

The  Defendant's  Brother  having  by  his  Will  charged  a  Manor  Attorney  General  v. 
to  raife  1000/.  out  of  the  Profits,  to  be  applied  to  fuch  charitable  f^f"'  i  VeMh 
Ufes  as  he  had  by  Writing  under  his  Hand  formerly  directed,  and 
no  fuch  Writing  being  found,  the  Attorney  General,  at  the  Rela- 
tion of  the  Governors  of  ChriJFs  Hofpital,  exhibited  a  Bill  againft 
the  Defendant  (who  was  Heir  at  Law)  fetting  forth  the  Will,  and 
that  the  Writing  therein  mentioned  was  not  to  be  found,  therefore 
the  Application  of  the  Charity  was  in  the  King,  who  declared  his 
Pleafure  was,  that  this  Money  fhould  be  laid  out  for  the  Benefit  of 
the  Mathematical  Boys  in  thrift's  Hofpital-,  and  it  was  decreed,, 
that  the  Charity  being  now  become  general  and  indefinite,  it  was 
vcfted  in  the  King  as  to  the  Application  thereof;  and  though  by  the 
Will  it  was  directed  to  be  raifed  out  of  the  Profits ;  yet  it  being  a 
Sum  in  grofs^  it  {hall  carry  Intereft  to  the  Time  it  fhould  be  raifed 

out 
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p  Bier  v.  Tetuoch  out  of  the  Profits  :  P  So  a  Devife  for  the  Good  of  the  poor  'People 
for  ever-,  this  being  indefinite,  the  King  dire&ed,  that  it  mould  be 
applied  for  the  Benefit  of  ChrijV's  Hofpital ;  and  fo  it  was  decreed, 
tho'  the  Teftator  had  feveral  poor  Relations,  who  infifted,  that  they 
were  within  the  Equity  of  the  general  Devife  of  this  Charity. 
Fielding  ver.  Bond.  The  Teftator  devifed  feveral  Legacies  to  particular  Perfons,  and 
i  Vernon  130.  amongft  the  reft,  he  gave  40/.  to  a  Charity ;  there  happened  to  be 
a  Defect  of  AfTets  to  pay  all  the  Legacies,  but  yet  the  Spiritual 
Court  was  of  Opinion,  that  the  whole  40  /.  ought  to  be  applied  to 
the  Charity,  and  not  in  Proportion  with  the  reft  of  the  Legacies ; 
and  for  that  Reafon  the  Plaintiff  exhibited  his  Bill,  and  prayed  an 
Injunction ;  but  it  was  denied,  becaufe  Legatory  Matters  were  pro- 
perly determinable  by  the  Civil  Law ;  and  the  Spiritual  Court  had 
a  proper  Jurifdi&ion  in  fuch  Cafes  j  and  if  by  their  Law  Preference 
was  given  to  a  charitable  Legacy3  a  Court  of  Equity  will  not 
alter  it. 

§.  XVII.  Of  Teftaments  unprivileged. 

UNprivileged  Teftaments  are  thofe  which  have  not  any  Free- 
dom or  Benefit  contrary  to  the  common  Courfe  of  Law,  but 
are  tied  to  fuch  Obfervarions  and  Solemnities  as  the  Law  requires 
regularly  for  all  Teftaments,  of  which  Forms  we  mall  difcourfe 
herein  after. 
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F  E  X  S  0  N  S 

May  make  a 

TESTAMENT. 

The  Second  Part. 
SECT.    I. 


Every  'Per [on  may  make  a  T'eftament  which  is  not  forbidden* 
'Divers  Perfons  forbidden  to  make  their  ^tefiafnents. 
Some  forbidden  for  Want  of  Difcretion. 
^.  Some  forbidden  for  Want  of  freedom. 

5.  Some  forbidden  for  Want  of  their  principal  Senfes. 

6.  Some  forbidden  by  Reafon  of  fome  heinous  Crime. 

IN  the  fecond  Part  of  this  teftamentary  Treatife  fhall  be  de- 
clared what  Perfons  may  make  a  Teftament,  and  who  may 
not  fo  do. 
Wherein  the  Rule  is,  That  ( 1)  every  Perfon,  Chriftian  and  Jew, 
found  or  flck,  and  generally  of  what  State  or  Condition  foever  he 
or  me  be)  hath  full  Power  and  Liberty  to  make  a  Teftament  or 
Laft  Will  a,  and  may  therein  difpofe  of  his  Goods  and  Chattels  b  .*lnftit.Quibnsnoa 
faving  fuch  Perlons  as  be  prohibited  by  Law  or  by  Cuftom  c.  ftam.  Fac.  in  prin. 

&  gloff.  ibid.  Simo 
de  Praetis  de  inter,  ult.  vol.  I.  2.  inter.  1.  fol.  4.  Vafquins  dc  fucceff  progreff  lib.  t.  §.  j.  Michael  Graff.  The- 
faur. com.  op.  <j.  teftam.  q.  20.  b  Qiiibus  enim  permiffum  eft  teftari,  eifdem  &  codicillari,  &  legata  re- 
linquere.  Roland,  tract,  de  codicil,  n.  6.  Michael  Graff.  Thefaur.  com.  op.  §.  codicil,  n.  1.  c  Eft  enim  e- 
didtum  de  teftamentis  prohibitorium  certarum  perlbnarum.  gloff  in  §.  j.  Inft.  Quibus  non  eft  pcrmiffum  teftiu 
fac.  Graff.  Thefaur.  com.  opin.  teft.  quseft.  20.  n.  1. 

Therefore  if  we  examine  what  Perfons  are  forbidden  by  Law  or 
by  Cuftom,  it  will  appear  who  they  are  that  can  make  a  Tefta- 
ment, or  difpofe  of  their  Goods  and  Chattels.     And  tho'  (2)  many 
Perfons  are  forbidden  by  Law  or  Cuftom  to  make  Teftaments,  yet 
they  are  reduced  by  fome  unto  Four  or  Five  Sorts  d.    Amongft  the  5  ^r-  &  Bft,d-  *" 
firft  (3)  are  comprehended  fuch  as  want  Difcretion  or  Judgment  j  de  teft.  Lindw. in c! 
as  Children  e,  Mad-folks  f,  and  Idiots  6  :  To  whom  alfo  I  may  join  cum  viris.  de  teft. 
thofe  Perfons  who  be  fo  very  old  that  they  become  childifh  again  h  j  [jfjjk  Str- 
and him  that  is  drunk'.  '  « Infra ead.part.§,2, 

f  Infra  ead. part. §.3, 
s  Infra  cad.  part.  §.  4.        *  Infra  cad.  part.  §.  5.       «  Infra  cad.  part.  §.  6. 
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Amongft  the  fecond  (4)  Sort  are  comprehended  fuch  as  lack  Free- 
kinfraead.part.§.7.  dom  an d  full  Libert}';  as  Bond-flaves  and  Villains  k  :   Unto  whom 
^infrataipant.9!  may  be  ^ded  Captives  and  Prifoners  *,  and  Women  covert  m. 
n  infra  ead.  part.      In  the  third  Sort  (5)  are  contained  fuch  as  lack  fame  of  their  prin- 
§• IO-  cipal  Senjes  ;  namely  fuch  as  be  dumb  and  deaf  n,  and  blind  °. 

^n  ra  ea  .  part.      Among  the  fourth  Sort  (6)  are  placed  fuch  as  for  [ome  hainous 
p  infra  ead.  part.  Crime  are  deprived  of  Ability  of  making  of  Teftaments  |  as  Trai- 
l  infra  ead.  part. tors  p'  Fc'ons  %  Hereticks r,  Apoftates  f,  and  many  others  t. 
§.i3.  And  lair  of  all,  others  (7)  for  other  Caufes  hereafter  fpecified  °. 

r   Infra  ead.  part. 

§.  14.  f  Infra  cad.  part.  §.15.  *  De  quibus  infra  ead.  part.  <j§.  16,  17,  18,  19,  20,  21,22.         «  Infra 

ead.  part.  §§.  23,  24.  cum  fequentibns.  Vide  Jo.  ab  Imol.  in  c.  qua  ingrcdientibus.  de  tefta.  extr.  ubi  haec 
iunt  carmina  ;  Tejlari  nequeunt  impubes,  reUgiofus,  Filius  in [acris^  mortl  damnatus,  &  obfes,  Crim'me  damnatus,  cum 
muto  furdus,  &  ilie  Qui  majefiatem  UJit,  Jit  cacus  &°  ipfe. 

§.  II.  Of  Children. 

1.  At  what  Age  a  Teftament  may  be  made  of  La7ids. 
4.  At  what  /J?e  a  Teflaumit  may  be  made  of  Goods. 

3.  What  if  the  Minor  be  doli  capax,  or  a  Soldier \  or  the  Tefta- 

ment  be  ad  pias  caufas  ? 

4.  What  if  the  lief  anient  be  ?uade  with  the  Authority  of  the 

"Tutor  ? 

5.  What  if  the  Teftator  do  live  until  he  come  to  lawful  Age  ? 

6.  A  Boy  after  Fourteen  Tears,  a  Woman  after  Twelve,  may  make 
a  Teftament  of  their  Goods.     See  Dom.  fol.  9. 

7.  What  if  the  laji  'Day  of  the  Tear  be  not  finijhed? 

8.  What  if  the  Teftament,  made  during  Minority,  be  approved  by 

the  Teftator  after  he  be  of  full  Tears  ? 


I 


F  we  will  understand  when  a  Child  may  make  his  Teftament, 

we  muft  diftinguifh  whether  it  be  of  Lajids  or  of  Goods. 

If  of  Lands,  (1)  it  is  provided  by  the  Statutes  of  this  Realm,  that 

Wills  or  Teftaments  made  of  any  Manors,   Lands,  Tenements,  or 

other  Hereditaments,  by  any  Perfon  within  the  Age  of  Twenty-one 

'  Stat-H- 8-  an.  34.  Years,  mall  not  be  taken  to  be  good  or  effectual  in  Law  x  j  for  un- 

ybo'a.&smd.  li.  1.  til  that  Time,  by  the  Common  Laws  of  this  Realm,  they  be  ac- 

c  21.  lib.  12.  c.  2S.  counted  Infants  y. 

1  l. qua setatc.fF.de  If  (2)  of  Goods,  we  mud  diftinguifh,  whether  the  Child  be  Man 
tefta.§.prseccrea.in-  0r  Woman.  A  Boy  cannot  make  his  Teftament  before  he  have  ac- 
Jermiffum^cZfac1  compliflied  the  Age  of  Fourteen  Years,  nor  a  Girl  before  the  Age 
l.  fi  fratcr.  c.  qui  of  Twelve  Years  z.  Infomuch  that  (3)  if  before  the  forefaid  Years 
»er>D  Tl  t^cy  were  °f  ^vdt  Riptnefs  of  Wit,  that  they  were  doli  capaces,  ca- 
setate".  quorum  opi-  pable  of  Deceit,  or  able  to  difcem  betwixt  Good  and  Evil,  and  be- 
nio  communis  eft,  twixt  Truth  and  Falfhood ;  yet  could  they  not  make  any  Tefta- 
Lr!Toi£i!ff;phe§:  me!lt>  nor  clHPofe  of  their  Goods  a.  Or  if  the  Boy  were  of  that 
tcftm.  q.  20.  &  vi-  Strength,  that  he  were  a  Soldier,  notwithstanding  thofe  great  Privi- 
^uiluus'  n b'  VCrb'  *e3es  w^ich  ^°  Del°ng  to  Soldiers  in  making  their  Teftaments,  yet 
faT.  tilt,  c.'de  te-  could  not  he  make  his  Teftament,  before  he  had  accomplimed  his 
ftam.  mil.  Graff.  &  Age  of  Fourteen  Years  b.  Neither  can  a  Boy  before  he  have  ac- 
SrehteVhsbS  compliilied  Fourteen  Years  of  Age,  nor  a  Girl  before  fhe  is  Twelve, 
effe  com.       .  °    make  a  Teftament  ad  pias  caujas  c.    Neither  (4)  is  the  Teftament 

c  Jaf.  in  L.  fi  frater. 

qui  tcfta.  fac.  poff.  c.  atque  ha;c  opinio  communi  calculo  comprobatur.    Jul.  Clar.  §.  tcftm.  q.  j.  &  Graff,  §. 

tcftm.  q.  17. 
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good,  made  by  the  Boy  or  Girl  before  the  faid  Ages,  although  the 
fame  mould  be  made  by  the  Authority  or  Confent  of  the  Tutor  d. '  Jaf.ia  A L,  fi  fra- 
Neither  (5)  doth  the  Tcftament  become  good,  being  made  in  their  gj  p<;,ff#qui  tefta' 
Minorities  refpe&ively  aforefaid,    albeit  they  mould  afterwards  at- 
tain to  their  fcveral  Ages,  wherein  they  might  make  their  Tefta- .  - 

w  j  u  c  ^,  prsetcrea.   In- 

ments     •  ftir.  quibus  non  eft 

pcrmifl".  tefta.  fac.  L.  (i  filuis  familias.  ff.  qui  tefta.  fac.  polT. 

Howbeit  (6)  a  Boy  after  the  Age  of  Fourteen  Years,  and  a  Girl 
after  the  Age  of  Twelve  Years,  may  make  a  Teftament  and  difpofe 
of  their  Goods  and  Chattels  f ;  and  that  not  only  without  the  Autho- '  d.  l.  qua  aratc. 
rity  or  Confent  of  their  Curator  or  Guardian  s,  but  alfo  without  the  ff-  d"r  te/*a- Perkins 
Authority  and  Confent  of  the  Father,  if  he  or  fhc  have  any  Goods  qu'amvis  unpre&o 
of  his  or  her  Own  h.     Or  if  (7)  he  or  me  hath  attained  to  the  laft  fit  viribfc:  viz.  li- 
Day  of  Fourteen  or  Twelve  Years,  the  Teftament  by  him  or  her,  [f™  JjJ,  £?*£.» 
in  the  very  laft  Day  of  their  feveral  Ages  aforefaid,  is  as  good  and  bitur,iiij.ans,ibri- 
lawful,  as  if  the  fame  Day  were  already  then  expired  '.     Likcwife  bidebuit.riiij.ans. 
(8)  if  after  they  have  accomplifhcd  thefe  Years  of  Fourteen  or  tJ.  qui  tat  fee* 
Twelve,  he  or  me  do  exprefly  approve  the  Teftament  made  in  their  Fcff-  c- 
Minority,  the  fame  by  this  new  Will  and  Declaration  is  madeftrong  "aVcru?-  <'uide™ 

t      rr  r>       1  Ir  ©  cit,  quod  jure  civili 

and  eftectual  K.  fiiius  femiiias  te- 

ftari  nequeat  ob 
illam  patriam,  cui  fubjicitur,  poteftatcm.  At  vero  in  Anglia  ceflat  pcrampla  haec  poteftas  8c  prEerogativa. 
trac.  de  repob.  Angl.   lib.  3.  c.  7.  &  fie  ceffante  caufa,   ceflat  etfe&us.  »   d.  L.  qua  state.  Sc  ibi  Bar. 

*  Paul,  de  call.  &  alii  in  L.  fi  frater.  qui  tefta.  fee.  poff.  C. 

But  by  the  Law  of  this  Nation  an  Infant  before  the  Age  of  Eigh- 
teen Years  cannot  make  his  Teftament,  and  conftitute  Executors 
for  his  Goods  and  Chattels,  Infi.  part  i.  fol.  89.  b.  Adminiftration 
granted  durante  minor e  <etate  mall  ceafe  at  the  Age  of  Seventeen 
Years.  H.  40  Eliz.  C.  B.  Tiggot's  Cafe.  Lib.  5.  fol.  29.  Therefore 
before  that  Age  he  cannot  make  his  Will. 

In  the  Chancellor  of  Litchfield's  Cafe,  a  Prohibition  was  prayed  %  Jones  110. 
to  the  Confiftory  Court,  becaufe  a  Will  of  Goods  was  exhibited  to  B,Ws  Cafe- 
that  Court  there,  being  made  by  the  Teftator,  who  was  no  more 
than  Sixteen  Tears  old,  and  Sentence  given  for  that  Will  j  but  the 
Prohibition  was  denied,  becaufe  the  Spiritual  Court  hath  a  proper 
Jurifdi&ion  to  determine  at  what  Age  a  Will  may  be  made  of 
Goods ,-  and  if  the  Court  gives  Sentence  againft  the  Law,  the  Party 
grieved  may  have  Remedy  by  Appeal,  and  not  by  a  Prohibition. 

But  in  our  Law,  'tis  fettled,  that  an  Infant  of  the  Age  of  Eighteen  sid.  102. 
Years  may  make  a  Will,  and  thereby  devife  his  Goods,  and  appoint 
Executors,  but  cannot  difpofe  his  Lands  before  Twenty-one  Years, 
i  Infi.  89.  b. 

And  in  Chancery  it  hath  been  decreed,  that  an  Infant  at  the  Age  Vern.  455, 328. 
of  Seventeen  Years  might  make  a  Will  and  conftitute  an  Executor, 
and  that  he  might  likewife  adminifter  at  that  Age,  but  could  not 
commit  Wafte  till  of  full  Age. 

§.  III.  Of  Mad  Folks  and  Lunatick  Perfons. 

1.  Mad  and  lunatick  Perfons  cannot  make  a  cIefiamenti  and 

what  is  the  Reafon. 

2.  Whether  the  cfeftament  made  in  the  lime  of  Furor  be  good 

when  the  'Tejiator  is  co?ne  to  himfelf. 
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3.  A  Tefla?ue7it  may  be  made  by  a  lunatick  Terfon  betwixt  the  Fits. 

4.  Every  one  is  pre  fumed  to  be  of  perfefl  Mind  a7id  Memory >,  un- 
til the  contrary  be  proved. 

5.  He  that  object  eth  lnfanity  of  Mind,  muft  prove  the  fame. 

6.  Whether  it  be  fufficient  to  prove  that  the  Teftator  was  mad  be- 
fore the  Making  of  the  Will. 

7.  Whether  he  that  is  once  mad  be  pre  fumed  fo  to  continue. 

8.  lnfanity  of  Mind  hard  to  be  proved. 

9.  Witnejfes  muft  yield  a  Reafon,  if  they  will  prove  a  Man  to  be 
mad. 

1  o.  Arguments  of  Madnefs. 

11.  Whether  a  general  Reafon  fuffice  to  prove  lnfanity  of  Mind. 

1 2.  Whether  Madnefs  may  be  proved  by  fingular  WitneJJles. 

1 3.  Thojfe  Witnejfes  are  to  be  preferred,  which  depofe  that  the  de- 
flator was  of  found  Mind. 

14.  What  if  the  Teftament  be  made  by  a  lunatick  Perfon,  and 
the  'Time  of  the  Making  unknown  ?  Whether  is  the  Teftament 
good,  or  no  ? 

1 5.  What  if  it  cannot  be  proved  that  the  deflator  had  quiet  Inter- 
miffions  ? 

1 6.  What  if  there  be  a  Mixture  of  wife  Things  and  foolifh  in  the 
Teftament  ? 

"AD  folks  (1)  and  lunatick  Perfons,  during  the  Time  of  their 
i  Furor  or  lnfanity  of  Mind,  cannot  make  a  Teftament,  nor 
i  §.  prsterea.inftit.  difpofe  any  Thing  by  Will ',  no  not  ad  pias  caufas  m.  The  Reafon 
q"ffumL0furiofum"  \h  becaufe  they  know  not  what  they  do  n.  For  in  making  of  Te- 
CqnTrefta.fec.pofli  ftaments,  the  Integrity  or  Perfe&nefs  of  Mind,  and  not  Health  of  the 
L.nec  codiciiios.c.  g^y^  js  requifite  °.  And  thereupon  arofe  that  common  Claufe,ufed 
?BCa°niAL.Sj.  c.  dc  in  every  Teftament,  fick  in  Body,  but  ofperfeUMind  and  Memory  P. 
facrofiinc.  Ecdef.  Therefore  5P.  3  Jac.  in  Combes  s>  Cafe,  in  Camera  ftellata,  it  was  a- 
f  *  •d'a!?nC&  hi  o-  grccd  °y  tne  Juciges>  that  fane  Memory  for  the  Making  of  a  Will  is 
p'inio'communitcr  not  at  all  Times  when  the  Party  can  fpeak  yea  or  no,  or  had  Life  in 
eft  rccepta.  Jul.  n im^  nor  when  he  can  anfwer  to  any  Thing  with  Senfe ;  but  he  ought 
G1iff.d.?eS.'qqi7'  to  have  Judgment  to  difcern  and  to  be  of  perfeft  Memory,  otherwife 
»  Graff  d.  §.  teftm.  the  Will  is  void  9.  And  fo  (2)  ftrong  is  this  Impediment  of  lnfanity 
o'l  femum'c  ui  °^  Mind,  that  if  the  Teftator  make  his  Teftament  after  this  Furor 
tefta.  facTpoff.  q  '  hath  overtaken  him,  and  whiles  as  yet  it  doth  poflefs  his  Mind,  al- 
p  Minfing.  in  d.  §.  ^eit  the  Furor  afterwards  departing  or  ceafing,  the  Teftator  recover 
EufnConaeftnpermifl-:  his  former  Undemanding,  yet  doth  not  the  Teftament  made  during 
qux  ramen  clan-  his  former  Fit  recover  any  Force  or  Strength  thereby  r.  Howbeit 
fula  non  eft  adeo  ^  ■£  tjiefc  mac}  or  lunatick  Perfons  have  clear  or  calm  IntermifTions, 
peTobfcrvemr.  then  during  the  Time  of  fuch  their  Quietnefs  and  Freedom  of  Mind, 
q  p.  3  jac. Camera  tney  may  make  their  Teftamcnts,  appointing  Executors,  and  difpofing 
Moor'f  Sp.  fcL of  tneir  Goods  at  their  Pleafures  f.  So  that  neither  the  Furor  going 
759.  n.  1051.  before,  nor  following  the  Making  of  the  Teftament,  doth  hinder 
r  d.  l.  furiofumX.  ^  £ime  j3egun  ancj  finifhed  in  the  mean  Time  c.  Much  more  is 
d^§.pr*terea,Pin-  that  Teftament  good  and  available  in  Law,  not  only  for  Goods  and 
Hit.  qnibus  non  eft  Chattels,  but  alfo  for  Lands,  Tenements  and  Hereditaments,  which 

FTLforiofi"". &  ™as  made  by  °ne  °f  foUncl  Memory'  never  a#e<aed  wit^  any  Luna- 
d.  '§.  prsterea.  &  cy  or  any  lnfanity  of  Mind,  until  the  fame  were  fully  accomplished 
dd.  ibid.  an(j  finifhed  t  For  then,  albeit  afterwards  the  Teftator  be  overtaken 

«  d.  Locis.  and  .opprelted  with  lnfanity  of  Mind,  (which  is  a  Thing  not  rare  a 

little  before  Men's  Deaths,)  yet  that  fubfequent  Difability  doth  not 
3  difannul 
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difannul  the  precedent  Teftament,  or  Laft  Will  u;  the  rather,  be-  ■ Vide  Dom.  Coke, 
caufe  this  Infirmity  doth  proceed  from  the  Will  and  by  the  Vifitation  tJ'/^j?  "fuinter 
of  God,  not  by  any  voluntary  Ad  of  the  Party  *.  fg*  gj*Jg 

fupra,   lib.  ult.   ff„ 
de  injuft.  rupt.  &  irrit.  teft.  Boer.  nif.  dudum.  el.  j.  dc  cleft,  extr. 

And  here  Note,  that  (4)  every  Perfon  is  prefumed  to  be  of  perfect 
Mind  and  Memory,  unlefs  the  contrary  be  proved  Y.    And  therefore  ''Bar.  in  L.ncc  co- 
(5)  if  any  Perfon  go  about  to  overthrow  the  Teftament  by  Reafon  Sd^kTraa" 
of  Infanity  of  Mind,  or  Want  of  Memory,  he  muft  prove  that  Impe-  de  prompt,  regu- 
diment  z.     Now  Infanity  of  Mind,  or  a  not  difpofing  Memory,  is  not  |a J-  Pr*f«mp-  78. 
fuch  a  Memory  as  to  make  proper  Anfwers  to  common  and  familiar  coi&M^s.'MihW! 
Queftions,  but  to  be  able  to  diipofe  the  Eftate  with  Intelligence  and  in  d-  §•  praeterea. 
Reafon  j   and  this  was  a  the  Marquefs  of  Winchefters  Eftate,  who  Kutb.Tt^t 
being  fick  and  very  old,  was  not  of  perfect  Memory;   and  if  the  *  6  Rep.  23.  a,' 
Queftion  fhould  arife,  whether  the  Teftator  was  of  a  difpofing  Me- 
mory, or  not,  this  mail  be  tried  at  Common  Law.     If  it  be  asked, 
wherefore  then  is  that  ufual  Claufe  {of  perfeU  Mind  and  Memory) 
fo  duly  obferved  in  every  Teftament,  if  he  that  doth  prefer  the  Will 
be  not  charged  with  the  Proof  thereof?   It  may  be  anfwered,  that 
that  which  is  notorious  is  to  be  alledged,  not  proved  b.     And  fo  this  ">  L.  fi  aduherium. 
being  accounted  notorious,   (becaufe  where  the  contrary  appeareth  §■  idcm.ff.de  adui. 
not,  the  Law  prefumeth  it,)  it  need  not  be  proved  c.     And  there-  c  vaf.  de  fucceff. 
fore  I  fuppofe  that  Claufe  to  be  more  ufual  than  neceffary,  and  vet  P™s«ffi  li.  1.  5.  j. 

.   1       .V,   j  ;3  ;       iibi   contra   Socin. 

not  hurtful  d.  &  Boer  fentientes, 

quod  allegans  men- 
tis infanitatem  tenetur  eadem  probare,  non  dubitat  hanc  opinlonem  indignam  tantis  viris  affirmare.  Egove- 
ro  fententias  Vafquii  fubferibo,  nifi  conftet  teftatorem  ante  fuiffe  furiofum.  Vide  Mafcar.  de  probac.  concl. 
824.  n.  10,  ii,  12,  13.  d  Immo  prodeft  hujufmodi  claufula,  quoad  probationis  adminiculum,  a  Notario 

fcripta.    Mantic.  de  conjeft.  ult.  vol.  lib.  2.  tit.  5.  in  fin. 

Seeing  then  he,  whofe  Intent  is  grounded  upon  the  Madnefs  and 
Lunacy,  muft  prove  the  fame,  it  fhall  not  be  amifs  to  fet  down  fome 
Obfervations  concerning  the  Manner  of  Proof  thereof. 

Firft  therefore,  it  may  be  delivered  for  a  Rule,  That  (6)  it  isfuf- 
ficient  for  the  Party  which  pleadeth  the  Infanity  of  the  Teftator's 
Mind,  to  prove  that  the  Teftator  was  befide  himfelf  before  the  Ma- 
king of  the  Teftament,   although  he  do  not  prove  the  Teftator's 
Madnefs  at  the  very  Time  of  the  Making  of  the  Teftament  e.    The  e  Gioff.in  c.  fin.de 
Reafon  is;  It  (7)  being  proved  that  the  Teftator  was  once  mad,  the  fucceff.  ab  inteftar. 
Law  prefumeth  him  to  continue  ftiil  in  that  Cafe,  unlefs  the  contra-  e*10rn^mfr*ncindc* 
ry  be  proved  f.     For  like  as  the  Law  prefumeth  every  Man  to  be  an  probac.  extr.  verb! 
honeft  Man,    unlefs  the  contrary  be  proved  8 ;    and  being  proved,  teftium   depof.  & 
then  he  which  is  evil,  to  be  evil  ftill  *  :    So  concerning  Furor ;  the  „f0  per^S 
Law  prefumeth  every  Man  to  have  the  Ufe  of  Reafon  and  Under-  c.  diieftus.  defponf. 
Handing,  unlefs  the  contrary  be  proved ;  which  being  proved  accord-  "j£    ■ 
ingly,  then  he  is  prefumed  in  Law  to  continue  ftill  void  of  the  Ufe  jea.  ult.  vol.  lib.  2. 
of  Reafon  and  Underftanding  '.     Unlefs  the  Teftator  were  befides rit-  5-  Dec.  in  l. 
himfelf  but  for  a  fhort  Time,  and  in  fome  peculiar  Actions,  and  not  KTpor.^6' 
continually  for  a  long  Space,  as  for  a  Month  or  more  k;  or  unlefs  the  «  Alciat.  de  prse- 
Teftator  fell  into  fome  Frenzy  upon  fome  accidental  Caufe,  which  £,mP"  greS- 2-  Pr:e_ 
Caufe  is  afterwards  taken  away  1 ;   or  unlefs  it  be  a  long  Time  fince  ncfemei  malus.de 

reg.  jur.  6. 
'  Panor.  Jo.  And.  &  Butr.  in  c.  cum  dileftus.  de  fuccef  ab  inteftat.  ext.  quorum  op.  com.  efle  multis  teftimoniis 
probat  Mafcard.  de  probac.  verb,  furiofum.  concl.  825.  n.  5.        *  Bar.  in  L.  2.  de  bon.  poff.  infan.  &  furiof.  de- 
lat.  Mantic.  de  conjcQ:.  ult.  vol.  lib.  2.  tit.  5.  n.  7.  verb,  fed  tamen.  l  Are.  in  L.  2.  ff.  de  tefta.  Covar.  in 

traft.  dc  fponf  &  matrim.  z  part.  c.  2.  n.  6.  Mantic.  ubi  fup.  verb,  tcrtio. 

the 
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&  alii  in  thcTcftator  was  aflaulted  with  the  Malady  m.  For  in  thefe  Cafes  the 
L.  furiofum.  c.  qui  Teftator  is  not  prefumed  to  continue  in  his  former  Fmvr  or  Frenzy  n. 

tefta.  fac.  pof.  Co-  _ 

var.ind.  c.2.  n.  6.        n  Paul,  dc  caft.  in  d.  L.  Furiofum.  8cMafcard.de  probac.  verb,  funofus,  concl.  825. 

Another  Obfervation  is  this,  (8)  That  it  is  a  hard  and  difficult 

Point,  to  prove  a  Man  not  to  have  the  Ufe  or  Understanding  of  Rea- 

fon.     And  therefore  (9)  it  is  not  fufficient  for  the  Witnefles  to  depofe 

that  the  Teftator  was  mad,  or  befides  his  Wits  j  unlefs  they  render  or 

o  teaid.  in  d.  L.  fu-  yield  a  fufficient  Reafon  °,  to  prove  this  their  Depofition:  As  that 

rrraa.m*deMparfobac'.  theY  did  fee  him  t0  do  fuch  Things,  or  heard  him  fpeak  fuch  Words, 

verb."    furiofus.  '  as  a  Man  having  Reafon  would  not  have  done  or  fpoken  P ;  namely 

concl.  824. 827.  .    (I0)  they  did  fee  him  throw  Stones  againft  the  Windows  1,  or  did 

dLfu'riofum.Boen  fee  him  ufually  to  fpit  in  Mens  Faces1",  or  being  asked  a  Queftion, 

Decif.  23.  Mantic.  they  did  fee  him  hifs  like  a  Goofe,  or  bark  like  a  Dog  f,  or  play 

]1bTiedtuU'v& fucn  otner  Parts  as  mad  Folks  ufe  to  do*  This>  or  the  like  Reafon 
Mafcard.  d.  concl.  (whereby  the  Judge  may  be  induced  to  efteem  the  Teftator  not  to 
827.  Minting,  in  §  £,e  found  of  Mind)  ought  the  Witnefles  to  yield,  although  they  be 
EusnornCaeftpcr'mUif-  not  interrogated  of  the  Caufe  of  their  Knowledge  *.  And  fome  (1 1) 
fum,  &c.  there  be  which  hold  this  for  a  fufficient  Reafon,  if  the  Witnefs  do 

ffBdedofficL,IJLViid!%5  I  know  ne  was  mad,  for  I  did  fee  him  mad,  although  he  do 
gioff6&  DD.PinL.fi  not  exprefs  any  particular  Ad  whereby  fuch  Madnefs  may  be  colleft- 
cum  dotem.  §.  fin.  ecj  u#  Furthermore,  (1 2)  this  Furor  or  Madnefs  may  be  proved  by 
Se  micamT  fingular  Witnefs  x ;  fothat  the  Witnefles  be  not  Angular  in  Time. 
lis,  ut  per  Mantic.  For  if  one  Witnefs  depofe  of  the  Madnefs  of  the  Teftator  at  one 
d"  Id  5  "hfil  4.  ?  Time,  and  another  Witnefs  of  his  Madnefs  at  another  Time,  this 
?ecorn?  confih  22!  doth  not  fufficiently  prove  that  the  Teftator  was  mad  y  :  But  when 
vol.  4-  Mantic  d.  the  Witnefles  agreeing  in  Time,  one  depofeth  of  one  mad  Prank,  an- 
card5'  de"prj£c"  other  Witnefs  of  another  mad  Act  at  the  fame  Time,  thefe  prove 
concl.  826.  n.  29.  that  the  Teftator  was  then  mad,  though  they  do  not  both  depofe  of 
f  Mafcard.  d^cantl.  one  ancj  fa  fame  macj  Ad  z.  If  fome  Witnefles  do  (1 3)  depofe  that 
ubf  fiipra,  &  corn!  the  Teftator  was  of  perfect  Mind  and  Memory,  and  others  depofe  the 
conf.  319.  contrary  j  their  Teftimony  is  to  be  preferred  which  depofe  that  he 

furiofum.6  cftrqui  was  of  found  Memory  a,  as  well  for  that  their  Teftimony  tendeth  to 
tefta.fac.poff.Man-  the  Favour  and  Validity  of  the  Teftament  b,  as  for  that  the  fame  is 
tic.  ubifupra. Boer.        e  ap-reeable  to  the  Difpofition  of  Nature  cj  for  every  Man  is  a 

decif  23.  n.4.  Maf-  °  r        ...  x 

card,   dc  probac.  Creature  realonable. 

concl.  827.  n.  4* 

n  Are.  in  L.  ult.  §.  ulr.  ff.  de  verb.  ob.  Boer,  decif.  23.  n.  44,  45.  Mantic.  d.  tir.  5.  lib.  a.  n.  16.  *  Gabr. 
lib.  1.  com.  concluf.  tit.  dc  teftibus,  concl.  n.  43.  polt.  Alex.  Parif.  Dec.  &  alios  ibi  nominatos.  T  Quod 
procedit,  five  agatur  dc  probatione  furoris  in  fpecie,  five  in  genere,  ubi  tempus  eft  dc  fubftantia  actus.  Ruin, 
confil.  67.  vol.  1.  Mafcard.  de  probac.  concl.  827.  n.  9.  «  Mafcard.  poll  Ruin,  ubi  fupra.  »  Gabriel 
lib.  1.  com.  concl.  tit.  de  teftibus,  concl.  4.  n.  19.  ubi  ad  hunc  finem  citat  Jaf.  Come.  Socin.  Dec.  Gravet. 
Boer.' 8c  alios :  quibus  adde  Mafcard.  d.  concl.  827.  n.  1 1.  b  Simo  de  PraDtis  de  Inter,  ult.  vol.  lib.  2.  folu. 
1.  n.  19.        c  Idem  ibid.  n.  18. 

The  laft  Obfervation  is  this,  (14)  If  a  lunatick  Perfon,  or  one  that 
is  belides  himfelf  at  fome  Times,  but  not  continually,  make  his  Te- 
ftament, and  it  is  not  known  whether  the  fame  were  made  while  he 
was  of  found  Mind  and  Memory,  or  no  j  then,  in  cafe  the  Teftament 
be  fo  conceived,  as  thereby  no  Argument  of  Frenzy  or  Folly  can  be 
gathered,  it  is  to  be  prefumed  that  the  fame  was  made  during  the 
Time  of  his  calm  and  clear  IntermiiHons :  And  fo  the  Teftament 
d  Michael  Graf,  fl^ij  be  adjudged  good  d.  Yea  (15)  although  it  cannot  be  proved, 
I.ltttm.' q°zi.  ubi  that  the  Teftator  ufeth  to  have  any  clear  and  quiet  Intermiffions  at 

artcftatur   hanc  o-  -.'."-.  .,.  .      ,  ,       n 

pin.  effe  com.  Vafq.  de  fucceff.  progreff.  1. 1.  §•  j.  n.  00.  Vivius  1.  com.  op.  verb,  teftm. 

,  all, 
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all,  yet  nevcrthclefs  I  fuppofe,  that  if  the  Teftament  be  wifely  and 
orderly  framed,  the  fame  ought  to  be  accepted  for  a  lawful  Tefta- 
ment «.  But  (16)  if  in  the  Teftament  there  be  Mixture  of  Wifdom  ^JSSSSHr 
and  Folly,  it  is  to  be  prefumed  that  the  fame  was  made  during  the  tam  effe  contra 
Teftator's  Frenzy  f ,  infomuch  that  if  there  be  but  one  Word  found-  ^bk**,js!referr 
ing  to  Folly,  it  is  prefumed  that  the  Teftator  was  not  of  found  Mind  n.°^  i*en\  "bo^ 
and  Memory  when  he  made  the  fame.  And  therefore  in  this  Cafe  q- *3-  "•  88.  yerio- 
is  the  Teftament  void  8,  unlefs  that  it  may  be  proved,  that  there  was  S^jJEJ^dBiB! 
Intermilfion  of  Furor  the  fame  Time.  jofeph.  Ludodecif. 

1.  n.  13.  Quinimo 
ne  ab  hac  opinione  recedas,  monct  Graff,  ubi  fupra.  Hippol.  Marfil.  fing.  580.  in  fin.  J  Bald.  §c  Angel,  in 
L.  furiofum.  C.  qui  tefta.  fac.  poff.        6  Idem  Angel,  in  ead.  L.  furiofum. 

§.  IV.  Of  Idiots. 

1.  What  Terfon  is  deemed  an  Idiot. 

2.  An  Idiot  cannot  make  a  teftament, 

3.  He  that  is  of  a  mean  Capacity,  or  indifferent  betwixt  a  wife 

Man  and  a  Fool,  may  make  a  'Teftament* 

4.  Although  a  Man  be  not  an  Idiot,  yet  if  he  be  fo  very  fimple, 

that  there  is  but  fmatt  odds  betwixt  him  a7id  a  natural  Fooly 
fuch  a  Perfon  cannot  make  a  Teftament. 

5.  What  if  an  Idiot  Jhould  make  his  Teftament  wifely  and  reafori* 

ably  to  the  Shew  ?  Whether  were  that  Teftament  good,  or  not  ? 

6.  J  pleafant  J  eft  of  a  very  .Fool,  which  gave  a  very  wife  Sentence. 

7.  Another  J  eft  of  a  foolifh  Magiftrate. 

8.  A  natural  Fool  doth  not  under  ft  and  what  he  faith,  although  he 
feem  to  fpeak  wifely. 

9.  A  Foots  Teftament  wifely  conceived  is  fometimes  good  in  Law. 

AN  Idiot  h  or  a  natural  Fool  is  (1)  he,  who,  notwithftanding  he  ' Idiota  aPud  .ci' 
1  r  1        riA  i-rifii  1        ceronem    &   alios 

be  or  lawful  Age,  yet  he  is  10  witieis,  that  he  cannot  number  indoaum  feu  mi* 

Twenty,  nor  can  tell  what  Age  he  is  of ',  nor  knoweth  who  is  his  remum  pierunque 

^Father  or  Mother,  nor  is  able  to  anfwer  any  fuch  eafy  Queftion  k.  /  Fkzh^Nat.Brc.  de 

Whereby  it  may  plainly  appear,  that  he  hath  not  Reafonto  difcern  idiota  inquirendo. 

what  is  to  his  Profit  or  Damage,  though  it  be  notorious ;  nor  is  apt  \  Qind?  eftnefta- 

1        •    r  1  •    n       r,     1  ■  I  Pi<-i/\tt-  tim  fatuus.quuquis 

to  be  informed  or  lnltruaed  by  any  other  '.  Such  (2)  an  Idiot  can-  non  poteft  demon- 
not  make  any  Teftament,  nor  may  difpofe  either  of  his  Lands  m  or .jfrare ipatrem?  Ab- 
Goods  n.  And  this  appeareth  by  3  Eliz.  fDy.fol.  203,  204.  where  c^Tiium  ilium 
the  Cafe  was,  that  Executors  recovered  in  an  Aftion  of  Account,  meriro  fagacem  di- 
and  the  Defendant  was  taken  in  Execution  for  the  Arrearages,  and  ci'^™  ^uir?°vi(i 
afterwards  the  Will  was  made  void,  becaufe  the  Teftator  was  an  concluderem,  reli- 
Idiot;  and  thereupon  the  Party  fued  an  Audita  querela,  upon  which  q«os  omncs  effefa- 
the  Executors  demurr'd.  Vide  C.  lib.  8.  fol  143.  in  Docl.  Tfrurys  ™dc*S?non\tu- 
Cafe,  where  it  is  refolved,  that  in  fuch  Cafe  an  Audita  querela  cos.  Notum  eft, 
doth  lie.  But  a  Lunatick  having  lucida  intervalla  may,  in  the  jluocl  checinu.]d^ Jn^~ 
Time  of  his  right  Mind,  make  a  Will  and  Executors.  44  E.  S'fol'33'  Homerus,  Ex  ma 
The  Difference  between  an  Idiot  and  a  Lunatick  vide  lib.  4.  Be-  *«**m  mat*  me  <n- 
verleys  Cafe.  And  (3)  if  a  Man  be  of  mean  Undemanding,  neither  ^; Ztum^tf- 
wife  nor  foolifh,   but  indifferent,  as  it  were,  betwixt  a  wife  Man/*  fare   parentem? 

Quod  igitur  fcrip- 
tum  reliquit  Fitzherb.  Que  tiel  perfon  ferra  dit  fot  &  idiote,  que  ne  fcier  dire  que  fuit  Ton  pere  ou  mere,  &c. 
ita  exaudiendum  eft,  fi  nefciat  refpondere  quis  appellatur  ipfius  pater.  '  Fitz.li.  ubi  fupra.  m  Stat.  H.8. 
an.  34.  c.  j.  n  Sichard.  in  Rub.  qui  tefta.  fac.  poff.  C.  n.  6.  Simo  de  Praet.  de  interp.  ult.  vol.  li.  2.  dub.  i, 
fol.  4. 

and 


JZ  Who  may  make  a  Teftament,  or  not.  Part  II. 


and  a  Fool,  yea,  though  he  rather  incline  to  the  foolifh.  Sort,  fo  that 

for  his  dull  Capacity  he  might  be  termed  Grojftwz  caputs  a  Dunce; 

°  Simo  de  Prstls  fuch  an  one  is  not  prohibited  to  make  a  Teftament  ° :  Unlefs  he  (4) 

ff  ^pSwS^E be  vet  more  foolim> and  fo  very  fimPle  and  fottifti>  that  he  maY 

(lit.  quibus  non  eft  eafily  be  made  to  believe  Things  incredible  or  impoffible  ,•  as  that  an 
permiff.  &c.  ^  can  f}y    or  that  frees  did  walk,  Bcafts  and  Birds  could  fpeak,  as 

PSimodePrxtisde  .     .     .        jdi.    ,    _      ,  _,       \      ,\     \    •     r     r      \-  r\  i  rVi 

intcrp. ult.voi.iib.i. lt  ls  in  ALjop  s  rabies.  Jhor  he  that  is  10  tooiiih  cannot  make  a  Te- 
dub.i.  fol.4-n.21.   ftament  P,  becaufe  he  hath  not  fo  much  Wit  as  a  Child  of  Ten  or 

Eleven  Years  old,  who  is  therefore  intertable,  (as  the  Text  witnef- 
iTcxt.ind.§.praB-fetr]j)  namely,  for  Want  of  Judgment  1.  I  do  read,  that  if  one 
non  eft  permiff  te-  ^iave  f°  much  Underftanding  as  he  can  Meafure  a  Yard  of  Cloth,  or 
fta.  fac.  '  rightly  name  the  Days  in  the  Week,   or  beget  a  Child,  Son,  or 

Daughter,  he  mail  not  be  accounted  an  Idiot  or  natural  Fool  by 

*  Terms  of  Law, the  Laws  of  the  Realm  r.  Which  Conclufion,  if  it  be  true,  to  a- 
verb  idiot,  stam-     id  f        Effaas  prejudicial  to  the  Party  f;   yet  neverthelefs  unlefs 

lord  de  prsrogativ.         .  r      '  , .  J  %         J  •  1         •       i 

Regis  c.  9.  he  have  fome  more  Undemanding,  namely  to  conceive  what  is  the 

(  viz  Ne  fit  fub  Nature  of  a  Teftament  or  Laft  Will,  being  well  informed  thereof, 
cuftod.a  reg,Sj  &c.  and  the  Matter  piajnjy  delivered,  I  do  not  hold  him,  being  deftitute 
«  Supra  ead.  part,  of  fuch  Underftanding,  fit  to  make  a  Will r,  although  he  could  mea- 
§.  3.  in  princ.  &  in  fure     yard    f  cloth,  or  rightly  Name  the  Days  in  the  Week,  or 

prima  part.  ((.3.^4.  '  o      y  ,,T.n    •    '        A  ^  •  • 

d.  Coke  lib.  6.  in  beget  a  Child.  For  the  Making  of  a  Will  is  an  Aft  requiring  a 
cafu  Pauiet  le Mar-  grCater  Meafure  of  Underftanding,  than  to  be  able  to  perform  any 
TZ  tZ'^-Ti-  of  thcfe  Aaions>  and  cfpecially  the  laft  of  the  Three  u,  being  an  Ad 
teftament.  dc  tcfta.  proceeding  rather  from  Inftinct  of  Nature,  than  from  Capacity  of 
ff.  l.  2.  qui  tetta-  Reafon    ancj  Vvhich  brute  Beafts,  not  capable  of  Reafon,  can  per- 

mentum  xac.   poll.  *,         ~   L.   <     -  ,.     .  *  J  r 

cod.  dd.  ibid.       form  effectually  x. 

*  Commune  autem 

animantium  omnium  eft  conjun&ionis  appetitus,  &c.    Cic.  lib.  i.  Offic. 

But  (5)  what  if  an  Idiot  or  natural  Fool  mould  make  his  Tefta- 
ment fo  well  and  wifely,  (in  Appearance)  that  the  fame  may  feem 
rather  to  be  made  by  a  reafonable  Man,  than  by  one  void  of  Dif- 
cretion  ?  Whether  is  this  Teftament  good  in  Law,  or  no  ?  Some 
have  been  of  Opinion,  that  fuch  a  Teftament  is  good  and  available 
j  itp  fuifle  decifum  ln  Law  y     becaufe  God  doth  fometimes  fo  illuminate  the  Minds  of 

in  Senatu  Romano    ,        .,      , .  -         1  r  1  r  .\  .  1     •    r     •  1 

commemorant  Jo.  the  roolifh,  that  tor  that  preicnt,  they  are  not  much  interior  to  the 
And.  &  And.  Barb.  Wife  z.  And  (6)  to  this  Purpofe  divers  credible  Writers  do  remem- 
nXamde'confuf  ber  a  m^Y  Accident,  which  (if  they  fay  truly)  was  no  Fable,  but 
tud.  extr.  an  undoubted  Fad  a :  And  this  is  it. 

*  Gloff.  in  d.  c.  ad 

noftram.  a  Jo.  And.  Panor.  Barba.  &  alii  in  d.  c.  ad  noftram.  Hiero.  Franc,  in  L.  foriofi.  de  reg.  jur.  ff. 
Beer,  dcciil  23.  n.  5S.  Mantic.  de  conjeft.  ult.  vol.  1.  2.  tit.  5.  n.  S.  Corfet.  Sing.  verb.  Teftamentum. 

"  At  Paris  one  Morning  a  hungry  poor  Man,  begging  his  Alms 
"  from  Door  to  Door,  did  at  the  laft  efpy  very  good  Chear  at  a 
K  Cook's  Houfe,  whereat  his  Mouth  began  to  water,-  and  the  Spur 
"  of  his  Stomach  pricking  him  forwards,  he  made  as  much  Hafte  to- 
"  wards  the  Place  as  his  feeble  Feet  would  give  him  Leave:  Where 
"  he  was  no  fooner  come,  but  the  pleafant  Smell  of  the  Meat  and 
"  Sauce,  did  catch  fuch  hold  of  the  poor  Man's  Nofe,  that  (as  if  he 
"  had  been  holden  with  a  Pair  of  Pinfers)  he  had  no  Power  to  pafs 
"  from  thence,  until  he  had  (to  ftay  the  Fury  of  his  raging  Appetite) 
"  eaten  a  Piece  of  Bread  which  he  had  of  Charity  gotten  in  another 
"  Place.  In  the  Eating  whereof,  his  Senfe  was  fo  delighted  with 
"  the  frefh  Smell  of  the  Cook's  Meat,  that  tho'  he  did  not  lay  his 
2  "  Lips 
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"  Lips  to  any  Morfel  thereof,  yet  in  the  End  his  Stomach  was  fo 
"  well  fatisfied  with  the  Smell  thereof,  that  he  plainly  acknowledg- 
"  ed  to  have  gotten  as  good  a  Brcakfaft,  as  if  he  had  there  eaten 
"  his  Belly  full  of  the  beft  Chear.  Which  when  the  Cook  had 
"  heard,  (being  an  egregious  Wrangler)  he  in  hafte  fteps  forth  to  the 
"  poor  Fellow,  lays  hold  on  him,  and  in  a  cholerick  Mood  bids 
tc  him  pay  for  his  Bieakraft?  The  honeft  poor  Man,  amazed  at  this 
"  ftrangc  Demand,  could  not  tell  what  to  fay :  But  the  Cook  was 
c<  fo  much  the  more  earneft,  by  how  much  he  perceived  the  good 
<:  Man  to  be  abafhed  at  hisBoldncfs;  and  did  fo  cunningly  cloak 
<c  the  Matter,  that  in  the  End  the  poor  Man  was  contented  to  refer 
"  the  Deciding  of  the  Controverfy  to  whatfoever  Perfon  mould  next 
"  pafs  by  that  Way,  and  abide  his  Judgment.  Which  Thing  was 
"  no  fooner  concluded,  but  by  and  by  cometh  to  the  Place  a  very 
"  natural  Fool,  and  fuch  a  notorious  Idiot,  as  in  all  'Paris  his  like 
"  was  not  to  be  found.  All  the  better  for  me,  thought  the  Cook  j 
"  for  more  he  doubted  the  Sentence  of  a  wife  Man  than  of  a  Fool. 
<c  Well,  Sir,  to  this  forefaid  Judge  they  rehearfed  the  whole  Fact  ; 
cc  the  Cook  complaining,  and  the  other  patiently  conferring  as  be- 
"  fore.  A  great  Multitude  of  People  were  gathered  about  them, 
"  no  lefs  deiirous  to  know  what  would  follow,  than  wondring  at 
"  that  which  had  gone  before.  To  conclude,  this  Natural  perceiv- 
"  ing  what  Money  the  Cook  exacted,  caufed  the  poor  Man  to  put 
cC  fo  much  Money  betwixt  Two  Bafons,  and  to  make  it  up  and  down 
"  in  the  Cook's  Hearing :  Which  done,  he  did  award,  that  as  the 
"  poor  Man  was  fatisfied  with  the  Smell  of  the  Cook's  Meat,  fo  the 
"  Cook  ihould  be  recompenfed  with  the  Noife  of  the  poor  Man's 
"  Money.  Which  Judgment  was  fo  commended,  that  whofo  heard 
"  the  fame,  thought,  if  Cato  or  Solomon  had  been  there  to  decide 
"  the  Controverfy,  they  could  not  have  given  a  more  indifferent  or 
"  juft  Sentence. 

The  like  (7)  Cafe  is  reported  to  have  happened  at  Sonoma  b. b  And-  Ba*'ta-  ia&> 
"  There  a  certain  covetous  Man  loft  his  Purfe,  with  Twenty-one  coiTfuetucl.extt.n^ 
"  Ducats  in  it;  which  when  he  could  not  recover  with  diligent 
"  Search,  he  was  like  a  Mad-man,  and  ready  to  have  hanged  him- 
"  felf  for  Sorrow.  Another  honeft  Man  having  found  fuch  a  Purfe, 
"  moved  with  Companion,  came  and  delivered  the  fame  to  this  co- 
"  vetous  Perfon  j  who  never  thanking  the  Bringer,  fell  forthwith  to 
"  telling  of  the  Money,  and  finding  but  Twenty  Ducats  therein, 
"  with  great  Greedinefs  he  exacted  the  odd  Ducat :  Which,  becaufe 
<c  the  Finder  denied,  he  is  brought  before  the  Magistrate,  a  Man  of 
"  very  great  Wealth,  but  of  very  little  Wit.  (But  fuch  Magiftrates 
"  are  many  Times  elected,  where  the  Matter  lieth  in  the  Mouths 
cC  of  the  Multitude.)  The  one  Party  fweareth,  that  there  were 
"  Twenty-one  Ducats  in  the  Purfe  which  he  loft.  The  other  Party 
n  fweareth,  that  there  were  but  Twenty  Ducats  in  the  Purfe  which 
"  he  found.  The  Magiftrate,  although  a  Fool,  giveth  no  foolifh 
"  Sentence :  For  he  pronounced  that  the  Purfe  which  was  found, 
"  was  not  that  Purfe  which  was  loft  ,•  and  therefore  condemned  the 
"  covetous  Perfon  to  reftore  the  Twenty  Ducats  to  the  other  Party. 

By  thefe  Reafons  and  Examples  therefore  it  may  be  reafonably 
inferred,  that  if  a  Fool  do  make  a  wife  and  reafonable  Teftament, 
the  fame  ought  to  be  allowed  as  lawful. 

L  Never- 
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Neverthelefs  this  is  the  truer  Opinion,  that  fuch  a  Teftament  is 
«  Jar  &  Dec.  in  l.  not  g°°d  *n  Law  c.  The  Reafon  is,  becaufe  a  Teftament  is  an  Ad 
Fnriofi.  c. qui  refta.  to  be  performed  with  Difcretion  and  Judgment  d.  But  (8)  a  natu- 
Jag  Pofl:   .  ral  Fool,  by  the  general  Prefumption  of  Law,  doth  not  underftand 

§.  5.  verb.  Semen. '  what  he  fpeaketh,  though  he  feem  to  fpeak  reafonably  e  ;  no  more 
*  Dec  in  d.  L.  fu-  than  did  'Balaams  Afs f,  when  he  reafoned  with  his  M after ;  or  doth 
fac^poflf'S  t3!fta'  a.  Parrat>  faking  to  the  Paflengers  '.  And  although  God  do  fome- 
f  Num.  c.  22.  veri;  times  fo  illuminate  the  Minds  of  very  natural  Fools  and  Idiots,  that 
28.  1  Per.  c.2. ver-  they  do  well  perceive  and  underftand  what  they  fpeak:  Yet  becaufe 
s  Roman,  fing.  52.  this  Thing  happeneth  but  very  feldom,  the  Law  doth  not  prefume 
Cagnol.  in  l.  Li-  the  fame  by  Occafion  of  Words  only  h.  And  therefore,  unlefs  far- 
£""^5"  de  re§"  tner  Pro°f  be  made  thereof  by  other  Circumftances,  the  Law  doth 
n  Dec.  in  d.  l.  fu-  not  approve  fuch  Teftaments. 

riofi,    &   in  L.  in 

negotiis,  dc  reg.  jur.  ff.  Mamie,  de  conjefl:.  ulc.  vol.  1.  2.  c.  5.  n.  11. 

Indeed,  (9)  if  it  may  appear  by  fufficient  Conjectures,  that  they 
had  the  Ufe  of  Reafon  or  Underftanding  at  fuch  Time  as  they  did 
make  their  Teftaments,  then  doth  the  former  Opinion  take  Place, 
i  Dec.  in  d.  L.  in  that  fuch  Teftaments  are  good  in  Law  K 

negotiis,  &  in  Hie- 

ro.  Franc,  in  d.  L.  furiofi,  de  reg.  jur.  ff.  Mamie,  de  conjeft.  ult.  vol.  lib.  2.  c.  15.  Hyppol.  de  Marfil.  Sing. 

380.  in  fin. 

A  Teftator  at  the  Making  of  his  Will  ought  to  be  of  a  Memory, 
not  only  to  anfwer  to  ordinary  and  familiar  Queftions,  but  alfo  to 
have  a  difpofmg  Memory,  fo  as  to  be  able  to  m;«ke  a  Difpofition  of 
his  Lands  with  Reafcn  and  Underftanding;  and  that  is  fuch  a  Me- 
mory which  the  Law  calls  Sana  memoria.  T.  31  Eliz.  S.  R.  C  lib. 
6.  fol.  23.  the  Marquefsof  Jfinchefters  Cafe. 

§.  V.  Of  old  Men.     Dom.  10.  par.  5. 

1.  Jge  alone  doth  never  deprive  a  Man  of  the  Power  of  making  a 
'Teftament. 

2.  He  that  by  extream  old  Jge  is  become  a  Child  i?z  his  Under- 
ftanding,  cannot  make  a  Teftament. 

3.  He  that  hath  loft  his  Memory  camiot  make  a  Teftainent. 

THO'  (1)  old  Age  alone  doth  not  deprive  a  Man  of  the  Power  of 
making  a  Teftament  k  :  (For  a  Man  may  freely  make  his  Te- 
tefta.  fac.  poff.  ftament  how  old  foever  he  be  j  for  it  is  not  the  Integrity  of  the  Body, 
1  d.  l.  Senium.  but  of  the  Mind,  that  is  requifite  in  Teftaments  1 :)  Yet  (2)  if  a  Man 
•"SimodePrstisde  in  his  old  Age  do  become  a  very  Child  again  in  his  Underftanding  m, 
du^i-folucAnlaa  (which  Thing  doth  happen  to  divers  Perfons,  being  as  it  were  worn 
away  with  extreme  Age,  and  deprived  not  only  of  the  Ufe  of  Rea- 
fon, but  of  Senfe  alfo,)  fuch  a  Perfon  can  no  more  make  a  Teftament 
n  ibidem.  than  a  Child  n. 

So  it  is,  (3)  if  a  Man,  either  by  Reafon  of  Age,  or  fome  other 
Infirmity,   become  fo  forgetful,   that  he   hath  forgotten   his  own 
"Lfin.C.dchsred.  Name  °:  (Which  Thing  alfo  hath  happened  to  divers  wife  and  learn- 
ed Men  :)  Becaufe  for  any  Aft,  which  is  to  be  performed  with  Difcre- 
p  Bald,  in  d.L.  fin.  tion,  he  is  no  more  lit  than  a  Fool  or  an  Idiot  P,  of  whom  we  have 

Mamie,  deconi.ult.  r     i  i         j 

vol.  1.2.  tit.15i.Kj.  ipokcn  already. 

a  Dom.  22.  par.  5.  5  But 
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But  the  Infirmities  of  old  Age,  which  do  not  take  away  the  Ufe 
of  Reafon,  do  not  hinder  thofe  who  arc  in  that  Condition  to  make 
a  Will. 

§.  VI.  Of:  him  that  is  Drunk. 

1.  Whether  he  that  is  drunk  may  make  a  Teftament. 

HE  (1)  that  is  overcome  with  Drink,  during  the  Time  of  his 
Drunkennefs,  is  compared  to  a  Mad-man ;  and  therefore  if  he  q  Vaf  0;  de  f  f 
make  his  Teftament  at  that  Time,  it  is  void  in  Law  9.  Which  is  crea.iib.'2.§.  13!"- 
to  be  undcrftood,  when  he  is  fo  exceffively  drunk,  that  he  is  ut-  Vlf-  ?•  n- 8-  sim0 
terly  deprived  of  the  Ufe  of  Reafon  and  Undemanding.  Otherwife,  u^vTlibl^T. 
if  his  Understanding  be  obfeured,  and  his  Memory  troubled,  yet  *•  foluci  4,  b.  %*. 
may  he  make  his  Teftament r.  '  i"iemvarq.  & 

J  5>imo  dc  Pr*Us  ubi 


fupra. 


§.  VII.   Of  Slaves  and  Villains. 

i .  Of  all  Men  the  Slave  is  in  greatefi  Subjection. 

2.  What  is  a  Slave. 

3.  A  Slave  hath  neither  Lands  nor  Goods,  for  both  are  his  Lord's* 

4.  Whether  the  Children  of  Bond-parents  be  fubjeB  to  Servitude. 

5.  By  the  Civil  Law  the  Child  is  free,  if  the  Mother  be  free,  not- 

withftanding  the  Bondage  of  the  Father. 

6.  By  the  Laws  of  this  Reafon  the  Child  is  free-born  whofe  Father 

is  free,  though  the  Mother  be  a  Bond-woman. 

7.  No  Baflard  is  bom  a  Slave,  though  the  Father  be  a  Bond-man* 

8.  A  Bond- man  cannot  make  a  'Teftament * 

9.  Of  the  Difference  betwixt  a  Bond-Jlave  and  a  Villain. 

10.  A  Villain  like  unto  him  which  is  called  in  the  Civil  lLaw 
Afcriptitius  Gleba?. 

li.  Whether  a  Villain  may  make  a  'Teftament. 

1 2.  The  Lord  may  take  from  his  Villain  whatfoever  he  hath. 
Life  excepted. 

13.  The  Teftament  of  the  Villain  is  not  void,  but  voidable. 

1 4.  Sometimes  the  Lord  cannot  make  void  the  Teftame?it  of  his 
Villain. 

15.  The  Trince  may  at  any  Time  make  void  the  Alienation  or 
Gift  of  his  Villain,  and  confequeiitly  his  Teftament. 

1 6.  What  Manner  of  Villains  be  here  meant  ? 

17.  A  Villain  Executor  may  make  a  Teftament. 

18.  A  Villain  Executor  may  maintain  Action  againfi  his  Lord. 
1  p.  The  Reafon  of  the  former  Conclufion. 


OF  all  (1)  Men  which  are  deftitute  of  Liberty,  the  Slave  is  in  the 
greateit  Subjection:   For  he  (2)  is  that  Perfon  which  is  in 
Bondage  to   another,  even  againft  Nature  f.     Neither  (3)  hath  he  de5*  j^'pcrW 
any  Thing  of  his  own,  but  whatfoever  he  poffeffeth  is  his  Lord's  r.  rum.  EtdiciturLa- 

tine  fervus,  non  a 
fcrviendo,  fed  a  fervando  ;  propterea  quod  fervandi,  non  occidendi,  funt  a  dominis.  Nam  cum  antiquitus 
multi  faeviiffent  in  captivos,  eofq;  necaflenr,  prohibitum  id  fiiit,  conftitutumq;  ut  potius  venderentur  quam  oc- 
cidercntu'r.  Et  indc  a  fervando  nomen  mutuarunt  fervi.  §.  fervi  autem.  Inftit,  dc  jure  perfonarum.  «  §.  in 
poteftate.  Inftit.  de  his  qui  fui  vel  alie.  jur. 

L  2  Not 
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Not  only  Lands,  Goods  and  Chattels,  and  generally  whatfoever  he 
getteth,  either  by  his  own  Induftry,  or  by  the  Gift  of  others,  or  by 

o  k  itemm.  inftit.  anY  other  Means  u:  But  (4)  even  his  Children  alfo  are  infected  with 

per  quas  perfojias.  the  Leprofy  of  their  Father's  Bondage  x. 

x  Brafton    de    le- 

gib.  &  confu.  Ang.  lib.  i.  c.  6.  Principal  Grounds,  fol.  44. 

And  although  by  (5)  the  Civil  Law,  the  Wife  being  a  Free-wo- 
man, the  Children  are  likewife  free,   Qriia  partus  feqnitnr  ven- 
y  §.  Sed  etfi.  inftit.  trem  y  .    infomuch  that  if  the  Mother  be  free  either  at  the  Concep- 

de  ingenms.  ^  ^  ^  ^  g^  q£  ^  ^.^  ^  th&  ^mQ  Law  ^  ^jj  ^j 

*  Eod.  §.  fed  etfi.    be  free,  notwithstanding  the  Bondage  of  the  Father  z ;  yet  (6)  it  is 

otherwife  by  the  Laws  of  the  Realm,  for  the  Child  doth  follow  the 

State  and  Condition  of  the  Father :  And  therefore  in  England  the 

Father  being  a  Bond-man,  the  Child  fhall  be  in  Bondage,  without 

» Brafton  de  leg.  &  Distinction,  whether  the  Mother  be  bond  or  free  a ;  fo  that  the  Child 

conf.Ang.iib.i.c.6.  is  begotten  or  born  in  lawful  Matrimony.     But  (7)  a  Baftard  mail 

bBraaonnbifupra.  not  be  bound,  though  the  Father  were  a  Bond-Have  b,  becaufe  the 

Principal  Grounds,  Law  (jotj1  not  acknowledge  any  Father  in  this  Cafe :    For  by  the 

Law  a  Baftard  is  fometimes  called  filius  nullius^  the  Son  of  no  Man  -, 

«  Cui  pater  eft  po-  fometimes  filius  vulgi,  the  Son  of  every  Man  c.     But  howfoever  the 

nun^r&^omS  Civil  Law  "and  the  Laws  of  this  Realm  differ  in  this,  whether  the 

Cui  p'ater  eft  po-  Bondage  of  the  Father  or  of  the  Mother  do  make  the  Child  bound  : 

puius,   non  habet  yet  in  (8)  this  they  do  agree,  that  a  Bond-man  cannot  make  a  Te- 

iple  patfem.  Glofl.  _  x  .'  J  ° 

in  5.  pen.   Inft.  de  ftament  d. 

<•  L.  Lib.  de  petic.  haered.  L.  fervus.  Comm.  de  fuccefT.  C.  Vafq.  de  fucceff  progrefl".  lib.  1.  §.  j.  ubi  nuiltis 
ampl.  hanc  propofitionem  ornat. 

A  Villain  (9)  howfoever  he  may  feem  like  unto  a  Slave,  yet  his 
Bondage  is  not  fo  great :  For  whatfoever  a  Bond-Slave  getteth,  it  is 
« §.item  nobis.inft.  his  Lord's,  tho'  ignorant  and  unwilling  e  ;  not  only  in  refpecT:  of  Pro- 
per quas  pcrfonas.  pgrty,  but  alfo  in  refpecT:  of  PoSfeflion :  For  whatfoever  a  Bond-Slave 
f  Eod.  §.  item  ibi,  doth  poSfefs,  he  doth  alfo  poSfefs  it  for  his  Lord  f.  But  it  is  not  fo 
non  folum.  Wlth  a  Villain  :  For  the  Lord  hath  no  Title  to  the  Goods  of  his  Vil- 

lain before  Seilin  ;  nor  any  Title  to  his  Lands  before  Entry :  Nor 
any  Title  to  any  Rent,  Reversion,  Common,  or  the  Advowfement 
s  Pcrkin.  tit.Grant,  of  a  Church  belonging  to  the  Villain,  but  by  Claim  ".  And  fo  the 
fbu.BrookAbridg.  villain  in  the  mean  Time  hath  perfect  Property  therein  h.  And 
£" SuEcit  therefore  (10)  a  Villain  is  more  like  unto  him  which  in  the  Civil 
h  Doft.  &  Stud.  c.  Law  is  call'd  Afcriptitius  Gkbx  ',  (that  is  to  fay,  one  that  is  afcribed 
45-  Jib.-  %\ .     „.    or  aSfiffncd  to  a  Ground  or  Farm,  for  the  perpetual  Tilling  or  Ma- 

i  Afcriptitius  Gle-  .     °  ,  fix  iL        t  CI 

bs,  id  eft  adferip-  nunng  thereof  k,)  than  to  a  Slave. 

tus   prjedio.  Spieg. 

Lexicon.  k  Qucmadmodum  enim  Afcriptitius  vere  fervus  non  eft,  fed  fervili  tantum  macula  afperftis, 
Bald,  in  L.  cum  precum.  C.de  1.  caufa  ;  &  ficut  qui  afcribitur  glebae,  feu  praedio  perpetuo  colendo,  nunquam. 
inde  rcccdcre  debet ;  vel  fi  aufugiat,  ad  antiquos  penates  nempe  ubi  natus  eft,  redire  compellitur,  L.  omnes 
de  Agricul.  cenfit.  1.  n.  C.  Eodem  prorfus  modo  ifti  quos  Villeins  appellat  vulgus,  licet  non  funt  proprie  fer- 
vi ;  perpetuse  tamen  praedii  culturxaftringuntur,  nunquam  inde  recefluri  invito  vel  ignorante  domino.  Quod 
fi  anfugiunt,  conceditur  ftatim  Breve,  quod  dicitur  de  Nativo  habendo.  Fitz.  Nat.  Bre, 

If  you  will  (i  i)  understand  whether  a  Villain  may  make  his  Te- 
stament or  not :  We  muft  (i  2)  Note,  that  whatfoever  Villains  have 
of  their  Own,  be  it  Lands  or  Goods,  the  Lord  may  by  Entry  or  • 

V^il°0k  ebpdfk'ns  Veiling  take  and  enjoy  the  fame  as  his  Own  ' ;  only  he  may  not  flay  . 

tit.  Grift's,  &l%  or  maim  his  Villain  m.    And  therefore  (1 3)  if  the  Villain  make  any 

Littleton  tit.  Ville- 

nage.  Term  of  Law,  verb.  Thene.        ?  Old  Tenures,  tit.  Villeo. 

3  Devife 
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Dcvifc  of  Lands  or  Goods,  the  Lord  may  before  the  Probate  of  the 
Will,  or  Apprehension  of  the  Goods  by  the  Executor,  enter  to  thofe 
Lands  and  feife  thofe  Goods,  or  fomc  Parcel  thereof  in  the  Name  of 
the  Whole,  and  by  that  Means  make  void  the  Gift  or  Devife  of  the 
Villain  n.  The  Will  is  alfo  void  though  the  Lord  do  not  really  feife  n  D0a.&  Stud.  lib. 
any  Goods  of  his  Villain,  in  cafe  lie  did  claim  the  Villain  in  his 2-  c-  43- 
Life-time,  and  by  Words  only  did  feife  his  Goods ;  for  then  the  Exe- 
cutor mail  not  have  them,  but  the  Lord  of  the  Villain  °.  *  *™k  tic>  ville"' 

But  if  (14)  the  Will  be  proved  before  the  Ordinary,  and  the  Execu- 
tors (by  Virtue  of  the  fame  Will  or  Devife)  enjoy  or  poffefs  the  fame 
Lands  or  Goods  accordingly ;   then  I  fuppofe  the  Lord  may  not  en- 
ter to  fuch  Lands  or  feife  thofe  Goods,  no  Entry,  Soiling  or  Claim 
being  made  before  P.     For  if  a  Villain  purchafe  Lands,  and  alieneth 
the  fame  to  another,  before  his  Lord  enter,-  then  the  Lord  may  notn.73. Doft.&stud! 
enter  afterwards,  but  it  mall  be  imputed  to  his  own  Folly,  that  he  lib- 2-  c-43-  Adde 
entred  not  when  the  Lands  were  in  the  Villain's  Hands  %     And  fo  it  J"°edft  te1£E£ 
is  of  other  Goods,  which  if  the  Villain  fell  or  give  to  another  before  Spec,  ce  inftr.  edi! 
the  Lord  do  feife  them,  the  Sale  or  Gift  is  good,  and  the  Lord  can-  JS'dw°"ipenA  °tfe' 
not  afterwards  have  the  fame r.  tum,  v*eJb_  Afcripl 

titioium.   de  tefta. 
lib.  1.  provincial,  conftitut.  Cant.        i  Littleton  tit.  Villenage.        '  Ibidem. 

Neverthelefs  if  the  (15)  Prince  have  any  Villain  which  purchafeth 
Lands,  and  alieneth  the  fame  before  the  Prince  do  enter;  yet  may 
the  Prince  at  any  Time  after  enter  upon  the  Lands  to  whomfoever  the 
fame  do  come  f.     And  likewife  if  the  Prince's  Villain  fell  or  give  any  r  Littleton  ubi  fu- 
Goods,  yet  may  the  Prince  at  any  Time  after  feife  thofe  Goods  in  pra" 
whofe  Hands  foever  they  do  remain  l ;  for  the  Prince  is  not  prejudi- 1  ibidem. 
ced  by  any  Courfe  of  Time.     And  therefore  I  do  colled!,   that  if 
the  Prince's  Villain  mould  by  Testament  difpofe  either  Lands  or 
Goods,   the  Prince  (notwithstanding  the  Approbation  of  the  fame 
Teftament,  and  Execution  thereof,)  might  enter  to  the  Lands,  and 
feife  the  Goods  fo  devifed  or  difpofed,  in  whofe  Hands  foever  the 
fame  were  «.  „  Arg.  a  contraa. 

ad  ult.  vol.  de  quo  Olden.  Topic.  Legal,  loco  a  contraft. 

Note,  that  (16)  what  I  have  here  fpoken  of  Villains,  is  not  to  be 
understood  of  fuch  Perfons  as  only  hold  Lands  in  Villenage,  being 
themfelves  no  Bond-men,  but  free,  (for  divers  Perfons  hold  by  Te- 
nure in  Villenage,  and  yet  be  no  Villains  themfelves  x;)  but  of  fuch  x  Brook, Littleton, 
as  both  hold  by  Villenage  and  are  Villains  alfo.     For  thefe  are  they  JaieSXf*'  *" 
whofe  Testaments  or  Laft  Wills  are  voidable,    faving,   as  before, 
where  the  Will  is  proved,  and  the  Executor  or  Legatary  poffesTed  of 
the  Things  devifed  :    And  faving  where  (17)  the  Villain  is  Executor 
to  another  Perfon ;   for  being  Executor  himfelf,  he  may  appoint  an- 
other Executor,  who  fhall  have  thofe  Goods  which  the  Villain  had 
as  Executor,  and  not  the  Lord  of  the  Villain  V.    For  if  the  (18)  Vil- y  Brcok  ",c-  ViUe" 
lain  himfelf  were  living,   the  Lord  could  not  take  from  him  fuchna§e>  "' 7S" 
Goods  as  he  hath  as  Executor  to  another  Man  ;   and  if  he  did,  his 
Villain  might  bring  an  Action  againft  him  for  the  fame,  and  recover 
both  the  Goods  and  Damages  z.     The  (19)  Reafon  is,  becaufe  that '  Brook  t;t-  vllle" 
which  the  Villain  hath  as  Executor,  he  hath  it  not  to  his  own  Ufe  a  ;anacRLtu?um.§.nui- 
but  is.  to  be  imployed  in  the  Behalf  of  the  Teftator,  as  to  the  Pay- lus.de  tefta.  1. 3.  pro- 
ment  of  his  Debts  and  Legacies,  and  to  other  eodly  Ufes:   As  ap-  vin«onftirut.Canr. 

.,  ,  .        ,°    ^-,'  „         _  o        J   w*w  .       "*     -T    &  intra  part  6.  §.  t. 

pcarcth  more  at  large  in  the  Office  of  an  Executor  b.  b  infra  <s  part.  §.  j. 

^s§.iij.  §.xvj.  §.xxj. 
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As  to  the  Interdiction  of  Villains  to  make  a  Will,  it  is  not  in  Ufe 
in  England,  becaufe  there  are  no  fuch  Perfons  which  are  in  Bondage 
to  others  againft  Nature;  'tis  true,  there  were  Two  Sorts  of  Vil- 
lains formerly  in  this  Kingdom,  (viz.)  a  Villain  in  grofs,  who  was 
immediately  in  Bondage  to  the  Per/on  of  his  Lord,  and  his  Heirs, 
and  the  other  was  a  Villain  regardant  to  a  Manor,  like  him  who 
was  Gleba  adferiptitius  by  the  Roman  Law,  who  was  likewife 
bound  to  his  Lord,  but  as  a  Member  annexed  to  fuch  a  Manor, 
whereof  the  Lord  was  the  Proprietor ;  but  the  Tenure  in  Villanage 
is  now  abolifhcd,  fo  that  there  is  not  any  Thing  in  this  Chapter 
which  is  now  in  Ufe  amongft  us. 

§.  VIII.  Of  Captives  and  Prifoners. 


1 .  A  Captive,  daring  his  Captivity,  cannot  make  a  teftament. 
1.  If  the  Captive  ej'cape,  whether  the  teft anient  made  during  his 
Captivity  be  good. 

3.  What  if  the  Teftament  were  made  before  he  were  captive  1 

4.  What  if  the  teftator  be  taken  captive  by  fome  'Pirate,  'Turk, 

Infidel,  or  Chriftian,  when  War  is  not  proclaimed  ? 

5 .  Whether  he  may  make  a  teftament  who  is  condemned  to  perpe- 

tual Trijon. 

6.  What  if  the  T'eftator  be  imprifo?ied  for  1)ebt? 

HE  (1)  that  is  taken  captive  by  the  Enemy,  during  his  Captivity 
cannot  make  a  Teftament  c  :  Infomuch  that  (2)  if  afterwards 
hoftes.  tf.  de  tcfta.  ^  (jQ  cfcapC)  yet  tne  Teftament  made  whiles  he  was  with  the  E- 

*  Ead.  l.  ejus,      nemy,  is  void  d.    But  if  (3)  his  Teftament  were  made  before  his 

Captivity  i  then,  after  his  Efcape,  the  Teftament  is  of  like  Force 
«l. ratio. ff.de  cap-  as  if  he  had  not  been  captive  e.  Likewife  if  the  Teftament  were 
tivis.Graff.Thefaur.  mvde  before  he  were  apprehended,  and  the  Teftator  die  in  Captivi- 
^ubihat-pKtyj  yet  is  the  Teftament  allowed,  and  the  Executor  by  Force 
nem  communiter  thereof  is  to  have  ail  his  Goods  here  within  this  Kealm  or  Eng- 
approbatam  often-  ian({^  as  jf  }ie  ^ad  died  the  Day  before  his  Captivity  f.  Likewife 
f  l.  lege  Cornelia.  (4)  if  any  Perfon  be  taken  as  captive  by  any  Pirate,  Turk,  Infidel, 
ff.  de  tcfta.  or  Chriftian,  where  War  is  not  proclaimed ;  he  that  is  fo  taken  re- 

b«^ffqUdeatcfta0ni"  maineth  ftill  a  Free- man :  And  therefore  if  he  make  his-  Teftament 
"  Panor.inRub.de  whiles  he  is  fo  detained,  the  Teftament  is  good  and  lawful  s.  If  a 
teftm.  cxt.  Graff.  ^  Lay-man  be  condemned  to  perpetual  Prifon  for  fome  Offence,  it 
£reftDu'q?a&  cui  fcemeth  that  he  cannot  make  a  Teftament  h.  But  if  (6)  any  Perfon 
tamen  opinioni ,  be  imprifoned  for  Debt,  fuch  Imprifonment  being  ordained  for  Safe- 
quamtumvis  com-  for  punifl-,ment,  he  is  not  thereby  difabled  to  make  his  Tefta- 

mum,non  acquiei-    /'        -      „     .  ,  ■      m  n  •  1         1  ••  1   '  • 

cit  ciar.  §.  teftm.  ment  1  j  faving  that  the  I  eltament  is  not  good,  when  it  is  made  in 
q-  *?•  .  •  his  Favour  at  whofe  Suit  the  Teftator  is  imprifoned,  of  Intent  to  ex- 

■  Bald,  in  L.  I.  C.fi  ,       -  b  r 

quis   aliq.   teftari  tort  the  lame  K. 

prohib.  n.  5.  _  r 

*  L.Qui  carcerem.  ff.  quod  me  cauf.  Mantic.  dc  conjeQ:.  ulr.  vol.  lib.  2.  tit.  7.  n.  2. 


§.  IX.  Of  a  Woman  covert. 


1 .  A  married  Woman  cannot  make  her  'teftament  of  Lands. 

2.  Efpecially  not  to  her  Husband^  and  wherefore. 

3  3.  What 
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3.  J  That  if  Jhe  be  not  coujirained,  but  doth  devife  the  fame  freely 

of  her  own  Accord  ? 

4.  What  if  the  Leflameht  be  made  before  Marriage  ? 

5.  What  if  the  1 'eft ■anient  being  made  during  Marriage,  floe  over- 

live her  Husband  ? 

6.  Certain  Cafes  wherein  the  Devife  of  Lands  is  good,  notwith- 
ft  an  ding  the  Overture  of  the  Lefiatrix. 

7.  A  Wife  cannot  make  her  ifeftament  of  Goods,  without  her  Huf- 

batiSs  Licence  or  Confent. 

8.  L'he  Reajon  wherefore  the  Wife  cannot  make  her  Tf eft  ament  of 

Goods,  without  her  Husband's  Licence  or  Confent. 

9.  Whether  it  be  neceffaiy  that  this  Licence  or  Confent  Jhonld  go 
before  the  Making  of  the  Will,  or  concur,  or  may  follow. 

0.  Whether  and  when  the  Husband  may  revoke  the  Licence  given 
to  his  Wife. 

1 .  Certain  Cafes  wherein  the  Wife  may  make  her  ifeftament  with- 
out the  Husband's  Confent. 

2.  Whether  an  Emprefs  or  a  Queen  may  make  a  Tfeftament  with- 
out the  Confent  of  the  Emperor  or  King. 

3.  Of  that  which  is  due  to  the  Wife,  whereof  the  Husband  was 
never  poffeffed,  foe  may  make  her  Left  anient  without  his  Con- 
fent. 

4.  A  Woman  contraBed  in  Matrimony,  if  the  Marriage  be  not 
folemnized,  may  make  her  Leftamtnt. 

5.  A  Wife  being  Executrix,  may  make  an  Executor  to  the  former 
L'eftator,  without  her  Husband's  Confent. 

6.  L'he  Rea/bn  of  the  former  'Pofttion. 

7.  Whether  a  Wife  being  Executrix  may  make  her  Husband  Ex- 
ecutor in  her  Place. 

8.  A  Wife  Executrix  may  not  give  azvay  the  Tfeftatofs  Goods  by 
her  Will 

9.  A  Wife  both  Executrix  and  Legatary  cannot  make  a  Lefta- 
ment  of  that  which  floe  did  accept,  not  as  Executrix,  but  as 
Legatary. 

0.  L'he  Reafoii  wherefore  an  Executor  cannot  difpofe  the  defla- 
tors Goods  by  Legacies. 

1 .  L'he  Reafoii  ivherefore  a  Wife  Executrix  and  Legatary  may 
not  make  her  Tfeftament  of  that  which  jhe  did  accept  as  Le- 
gatary. 

22.  Whether  flo all  the  Wife,  which  is  both  Executrix  and  Legatary, 
be  deemed  to  have  accepted  of  the  Tfeftators  Goods  as  Execu- 
trix or  Legatary. 

23.  Whether  the  Wife  being  lie  en  fed  to  make  her  Tfeftament,  may 
make  any  more  Wills  than  one. 

A  Married  (1)  Woman,  by  the  Laws  and  Statutes  of  this  Realm, 
cannot  make  her  Teftament  of  any  Manors,  Lands,  Tene- 
ments or  Hereditaments  '.  And  firit,  me  (2)  cannot  devife  the  fame  '  Stat- H- 8-  "■  ?4» 
to  her  Husband  m.  The  Equity  of  which  Prohibition  (if  I  may  in-  fj/i^bj^i  EH*. 
fert  the  Reafon  and  Confideration  of  the  Civil  Law,)  is  not  obfeure.  Forfe  &  Hem- 
For  if  this  Gap  were  left  open,  few  Children  mould  fucceed  in  the  j£nSs's  Caf-  hb'  * 
Mother's  Inheritance  n.  But  by  how  much  the  Husband  were  more  -,  Brook Abridg. tit. 
cruel,  and  the  Wife  more  timorous;  he  crafty,  me  credulous;  by  n^^e'a "" ^dl'do- 
fo  much  the  more  were  the  lawful  Heir  in  Danger  to  be  disherited,  nac.  inter  vir.&ux, 

and 
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and  the  cruel  and  deceitful  Husband  in  hope  to  be  unworthily  en- 
riched and  advanced.  Wherefore  if  the  Wife  fhould  devife  any  of  her 
Manors,  Lands,  Tenements  or  Hereditaments,  or  any  Part  thereof, 
to  her  Husband}  this  Devife  were  void;  becaufe  the  fame  is  pre- 
fumed  to  have  been  made  by  the  Conftraint  of  the  Husband,  or  o- 

0  Brook  ubi  fupra.  ther  {inifter  Means  °.     Secondly,  tho'  (3)  it  did  appear  by  due  Proof, 

that  the  Husband  did  not  conftrain  his  Wife  thereunto;  but  that  fhe 
of  her  own  Accord  did  make  any  fuch  Devife,  either  to  her  Huf- 
band,  or  to  any  other  Perfon  by  his  Confent :  Yet  is  not  the  Devife 
p  ita  faepius  accepi  good  P,  as  well  becaufe  the  Words  of  the  Statute  are  general,  (and 
re  TnUurif  enris where  tlie  Law  doth  not  diftinguifli,  there  may  not  we  diftinguifh^,) 
non  vnigaribus ,  as  for  divers  other  Reafons  grounded  on  the  Common  Laws  of  this 
qnos  ipfe  velim  Realm.  Thirdly,  (4)  tho'  the  Teftament  be  made  before  the  Mar- 
^°L.Uprccio.  ff.  dc  riage,  yet  lhe  being  intertable  at  the  Time  of  her  Death,  by  Reafon 
public  in  rem.  a-  her  Husband  is  then  living,  the  Teftament  is  void  r  :  For  it  is  ne- 
a'?n"  R   i-   t  <%•  ceffary  to  the  Validity  of  a  Teftament,  that  the  Teftator  have  Abi- 

1  Are.  §. alio  Inlti-    ■  J        •  J  .      r_.         '    r    .  .  _ 

cu.  quib.mod.tefta.  hty  to  make  it,  not  only  at  the  1  lme  or  the  Making  thereof,  when 
infir*  the  Teftament  receiveth  his  Eflence  or  Being;  but  alfo  at  the  Time 

of  the  Teftator's  Death,  when  the  Teftament  receiveth  his  Strength 
t'aminSimtqu.b.  and  Confirmation  f.  Fourthly,  tho'  (5)  the  Wife  do  over-live  the 
mod.  tefta.  infir.  L.  Husband,  yet  the  Teftament  made  during  the  Marriage  is  not  good r : 
§.  cxigit.  ff.de  bon.  ^he  Reafon  is  yielded  before,  becaufe  fhe  was  intertable  at  the 
PorcusCinn §"in  ex-  Time  of  the  Will  making  u.  But  (6)  if  the  Teftament  being  made 
traneis.  inftit.  de  during  the  Coverture,  fhe  do  approve  and  confirm  the  fame  after 
h*red.  qual.  &c.    tJ     Death  0f  ^et  Husband ;  in  this  Cafe  the  Devife  is  good,  by  Rea- 

*  c.  Non  nrmatur.  _■•-•,  „       -  t^.      1  •  r  i         ,,,.„  '      J  ,T,i 

dc  reg.  jur.  6.  L.  1.  fon  of  her  new  Confent,  or  new  Declaration  ot  her  Will  x.  What 
§.j.  deieg.  3.  if  the  Teftament  be  made  before  the  Marriage,  and  me  over-live 
inftJ?q§uiE™oncft  her  Husband?  Whether  in  this  Cafe  is  the  Teftament  good,  or  not? 
pcrmiff.  tefta.  fac.  By  the  Civil  Law  it  is  of  as  great  Force  as  if  fhe  had  not  been  mar- 

Kowd°Cin  "cai^n*  ""*  ^  ^  *  ''     And   ^°  *  &m  informed  that  Jt  is  bY  the  Laws  °^  tniS 

terBrct&Rigdcn^  Realm  2.     Thus  much  of  the  Devife  of  Lands. 

fol.  544. 

*  L.  1.  §.  j.  de  leg.  2.  ff.  &  ibi  Paul,  de  caftr.  &  aln.  v  d.  §.  non  tamen.  &  <j.  pen.  verb,  denique.  Inftit.  de 
mil.  tefta.  «  Plowd.  in  caf.  inter  Bret  &  Rigden,  f.  343.  M.  50  &  31  Eliz.  C.  B.  Forfe  &  Hembling's 
Cafe.  C.  tit.  4.  fol.  60.  b. 

Or(j)Gcodsor  C^/tfte/j-theWife  cannot  make  her  Teftament,without 
confti.  Ang°  lib.  2.  the  Licence  or  Confent  of  her  Husband  a,  (except  in  certain  Cafes  here- 

c.  z6.  Brook  tit.de-  after  fpecified  b ;)  (8)  becaufe  by  the  Laws  and  Cuftoms  of  this  Realm, 
V/fC  t  fem  rf  %i.  f°  ^oon  as  a  -^an  and a  Woman  are  married,  all  the  Goods  and  Chat- 
Lindw.  inc.  Stat!  tels  perfonal  that  the  W7ife  had  at  the  Time  of  the  Celebration  of 
verb,  propriorum.  the  Marriage,  or  after  c,  and  alfo  the  Chattels  real,  if  he  over-live 
vinckL  hcbonftFtu°t"  his  Wife,  belong  to  the  Husband,  by  Reafon  of  the  faid  Marriage  * : 
Cant.cuimmenhoc  And  therefore  with  good  Reafon  fhe  cannot  give  that  away  which 
durumjidetur.^H.  was  herSj  v^ithout  the  Sufferance  or  Grant  of  the  Owner c.  Not- 
nel's  Cafe,  Ub.  4.  withstanding  upon  Licence  or  Confent  of  the  Husband  the  Wife  may 
fol.  51.  b.  3  e.  3.  make  her  Teftament,  even  of  his  Goods  f.  And  tho'  (9)  the  Nature 
fohluV*  *'of  a  Licence  is  to  go  before  the  Ad  \  and  the  authorizable  Con- 
*>  Hocipfo  §.  n.n.fent  is  to  concur  with  the  A&  h :  Yet  by  the  Laws  of  this  Realm, 
cum  fejueiu  Re  if  a  Wife  make  a  Teftament  of  her  Husband's  Goods,  the  Husband 
Ang.T  3.Cd.  Doft.  not  understanding  thereof,  and  after  her  Death  the  Executors  prove 

&  Stud.  lib.  1.  c.  7. 

«•  Doft.  &  Stud.  I.  1.  c.  7.  e  L.  id  quod  noftrum.  de  reg.  jur.  ff.  c.  filius.  de  tefta.  extr.  *  Lindw.  in 

d.  c.  ftatutum.  ver.  propriorum.  de  teft.  1.  3.  provinc.  conftit.  Cant.  Brail:,  d.  1.  2.  c.  26*.  Brook  tit.  devife,  n.  24. 
6  Phil.  Franc,  in  c.  Ratishibitio.  de  reg.  jur.  6.  h  Tiraquel.  de  legib.  Connub.  glof.  4.  in  prin.  Imo  licet 
jure  Civili  Confenfus  pro  forma  requifitus  debet  prsecedere ;  fecus  eft  jure  Canonic.  Beron.  in  Rub.  de  jure 
ga.  n.  67. 
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the  fame,  if  the  Husband  deliver  the  Goods  devifed  in  the  Will  to 

the  Executors,  thereby  he  hath  made  the  Teftament  good,  hotwith- 

ftanding  he  were  not  privy  to  the  Making  thereof  * ;  becaufe  in  this  '  Pcrkin.tit. devife, 

Cafe  the  fame  Law  prefumeth,  that  the  Husband  gave  his  Confent  ^ci^biSfn?*" 

in  the  Beginning  at  the  Time  of  the  Will  making.     And  therefore 

the  fame  being  proved,  and  the  Goods  delivered  accordingly,  it  is 

then  too  late  for  him  to  revoke  the  fame  k.     Tho'  otherwife,  if  ( i  o)  k  perkins  ubifuPra» 

the  Husband  do  give  Licence  to  his  Wife  to  make  a  Will  of  his 

Goods,  yet  he  may  revoke  the  fame,  not  only  at  the  Making  of  the,  t     j.Ab  -do.  ■. 

Will,  but  after  her  Death,  at  the  leaft  before  the  Will  be  proved  '.  Devife,  n.  34° 

The  (n)  Cafes  wherein  a  Wife  may  make  a  Teftament  of  Goods 
and  Chattels,  without  her  Husband's  Licence  or  Confent,  are  thefe. 
Firft,  I  fuppofe  that  (1 2)  an  Emprefs  or  a  Queen  may  make  her  Te- 
ftament without  the  Licence  of  the  Emperor  or  King  her  Husband  5 
fo  that  it  be  not  in  Prejudice  of  her  faid  Husband  m.     The  fecond  ™  De  Augufta  & 
Cafe  is,  when  any  Thing  (13)  is  due  unto  the  Wife,  whereof  me  J^J^J^JJjJ 
was  not  poffeffed  during  the  Marriage:   For  it  feemeth  fhe  may  iegibuS  III  ftatutis, 
make  her  Teftament  thereof,   and  that  fhe  may  make  her  Husband  quibus  caverur,  ne 
Executor  in  that  Cafe".    Neither  can  the  Husband  bequeath  by^J^XE 
Will,  or  make  an  Executor  of  an  Obligation  which  he  hath  in  Right  mariti    confenfu  , 
of  his  Wife,  nor  of  any  other  Thing  in  Adion  °.     But  if  the  Obli-  vidcre  ^eft^  apud 
gation  be  theirs  both  jointly,  then  he  may  devife  the  fame  by  his  ckro^fuo  u-attar; 
Will,  or  make  an  Executor  thereof  P.     Thirdly,  if  (14)  a  Man  and  de  teftam.  conjug. 
a  Woman  be  contracted  together  in  Matrimony,  and  the  Woman  ^J'^'^u.f^Z 
die  before  the  Efpoufals  or  Celebration  of  the  Marriage;   tho'  the 4.9E.3.4.  1SE.1.3. 
Law  doth  often  call  this  Woman,  thus  betrothed  and  affured,  by  the  ■  |™oknAb"d|Jit: 
Name  of  Wife,  becaufe  of  the  certain  Hope  of  Marriage  fhortly  to  her.  Abridg.rir.  ex- 
be  folemnized,  whereby  fhe  iliall  become  a  Wife  *J ;   yet  I  take  it  editor,  n.  109.  A- 
for  a  clear  Cafe,  that  the  Woman  fo  dying  may  make  her  Tefta-  pologie  &r  finrinr 

•  1  1  ■      a  1  n  ,-     1   •      t.  r  proceedings  .hccle- 

ment  without  his  Agreement  to  whom  lhe  was  contracted  in  Matn-  fkftical,  parte  1. 
mony  r.  Fourthly,  (15)  if  the  Wife  be  Executrix  to  another  Man,  c-3- infin-  \zH;"i- 
fhe  may  make  her  Teftament  without  the  Licence  of  her  Husband f.  "'  M'^a&f-jE- 
The  Reafon  (16)  is,  becaufe  fuch  Goods  as  fhe  hath  as  Executrix  li?..  Rot.  42S.  sir 
are  not  her  Husbands,  but  are  to  be  diftributed  for  the  Dead ;  as  for  ™S&$IrtrtL^ 
the  Payment  of  his  Debts,  Performance  of  his  Will,  and  for  fuch  o-f0i.  35'9.  c.  459.  a 
ther  good  and  godly  Purpofes c :  And  therefore  if  the  Executrix  E.  i.  Fitz.  Devife 
mould  make  no  Executor,  but  die  Inteftate,  Adminiftration  might  **  fs  £5'  fo/H. 
be  obtained  of  the  Goods  not  adminiftred  by  the  next  of  Kin  of  the  8  Jac.  Graunt'scaf. 
Tcftator  deceafed  H,  (for  where  an  Executor  dieth  Inteftate,  the  Te-  g^^evife1*^^™**"1* 
ftator  from  that  Time  is  cfteemed  to  die  Inteftate  x :)  So  far  is  it  o  'Lib.  qui  inferi- 
from  the  Husband  to  have  any  of  thofe  Goods  whereof  his  Wife  is  bitur  Labridgmenr 
Executrix.  Much  like  unto  that  Lord  whofe  Villain  is  Executor;  ^99.  "ilSrio^i 
in  which  cafe  he  cannot  take  from  his  Villain  that  which  did  belong  tore.  7  H.  6.  fol.  z. 
to  the  Tcftator;  but  his  Villain  may  have  an  Action  againft  him  for  p *bid-  lf  £■  4- 

,       -  ,  sii^iiiV^  /       i  Covar.de iponlal. 

the  lame,  and  may  recover  both  the  Goods  and  the  Damages,  (as  a.  part.  c.  1.  n.  4. 
hath  been  faid  before  y.)  Although  otherwife  whatfoever  doth  ap-  Pectus  de  teftam. 
pertain  to  the  Villain,  the  Lord  may  take  the  fame  from  him,  and  f  Skins' tit. Fco'ff- 
(as  our  Common  Lawyers  term  it)  may  even  rob  his  Villain  2.  Fur-  mem,  c.  3.  fbi.40. 

quod  verum  eft  ju- 
re hujus  regni.  Cjeterum  attenta  legiftarum  opinione  communi,  fi  ftatuto  c.iveatur,  ne  quid  conjuges  in- 
vicem  relinquere  poflint,  intelligitur  etiam  de  fponfis.  Peckius  traft.  de  tefta.  conjug.  lib.  4.  c.  n.  _  f  Fitz- 
herb.  Abridg.  tit.  exec.  n.  10.  Brook  cod.  tit.  n.  1.1.  Perking  tit.  Devife,  c.  8.  fol.  97.  M.  32  &  33  Eliz.  Rot. 
428.  Sir  Moylc  Finch  verf.  Finch.  Moor's  Rep.  fol.  339.  c.  459.   4  H.  6.  31.  Book  tit.  Teftament,  n.  9.    M.  8 

Jac.  Graunt's  caf.  Roll's  Abridgment,  tit.  Devife.       *  Latins  inf.  par.  6.  §.  j.         u  Plowden  in  caf.  inter  Greif- 
rook  &  Fox.        *  Brook  Abridg.  tit.  Adminiftrator,  n.45.        y  Supra  cad.  part.  §.  8.  num.  iS.       *  Old  Te- 
nures tit.  Villenage. 

M  thermore 
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thermore  (17)  it  is  not  only  lawful  for  the  Wife  being  Executrix  to 
make  a  Teftament  without  her  Husband's  Licence,  but  fhe  may 
» Brook  Abridg. tit.  name  and  appoint  him  Executor a.  Howbeit  this  Pofition,  (18)  that 
gy^oVtodryPro-  the  Wife  being  Executrix,  may  make  her  Will  of  thofe  Goods 
ccedings,  par.  1.  c.  whereof  fhe  is  Executrix,  without  her  Husband's  Licence,  is  re- 
3.  pag.  as.  in  fin.  ftrajne(j  m  'jfwo  Cafes.  The  one  is,  when  (lie  doth  not  make  an 
Executor,  but  bequeatheth  the  Goods  whereof  me  is  Executrix  by 
tpiowd.  incafuin-  Devifc  or  Legacy  b.  The  other  is,  when  (19)  fhe  is  not  only  Exe- 
ter   Bransby    &  cutrjx    but  Legatary  alfo,  and  hath  accepted  of  the  Thing  bequeath- 

Grantham,  fol.52.5.  '  »         /  '  r     T        ,     r     frl      °        \        . 

imo  nee  cum  con-  ed,  not  as  Executrix,  but  as  Legatary  c.     In  thele   1  wo  Cales  the 

fenfu  mariti  potcft  \\i\[  [s  void.     The  (20)  Reafon  of  the  former  of  thefe  Two  Limi- 

legaretcftatonsbo-  tations  j^  becaufe  an  Executor  may  not  difpofe  of  the  Goods  of  the 

c  infra  hoc  ipfo  §.  Teftator,  otherwife  than  to  the  Ufe  of  the  Teftator,  as  to  the  Pay- 

?"^a  it     ment  of  his  Debts,  Performance  of  his  Will,  and  to  other  charitable 

<*  C.  ftatutum.hb.3.  ,  ir      .  ,  >  .  ,     ?r     ,  ,      T 

provincial,  confti-  Utes  d  ;  and  therefore  may  not  give  or  devile  the  lame  by  Legacy  ; 
tut.  cant,  piowd.  for  that  were  to  difpofe  of  the  Teftator's  Goods  as  if  they  were  the 
&n  GrlmhaS^S  Proper  Goods  of  the  Executor,  and  to  convert  the  fame  to  the  pri- 
infra  6.  part.  §.j.&  vate  Ufe  of  the  Legatary  e,  and  not  to  the  Ufe  of  the  Teftator.  But 
«  v\'  vd  ubi  a  ra  wncn  tin  Executor  doth  only  make  another  Executor,  the  fecond  Ex- 
facit°c!  filius  dePte-  ecutor  doth  ftand  chargeable  and  accountable  for  the  Diftribution 
fta.  ext.  of  the  firft  Teftator's  Goods  to  the  Ufe  of  the  fame  Teftator,  as  did 

the  former  Executor,  and  is  by  the  Laws  of  this  Realm  reputed  for 
f  Brook  Abridg.  tit.  tne  Executor,  not  of  the  Executor,  but  of  the  former  Teftator  f ; 
infr&vtw.'c1.]2.].  §.  f°  1S  not  a  Legatary.  The  (21)  Reafon  of  the  fecond  Limitation  is 
iij.  tu  vide  Bar.  in  this ;   for  that  which  one  hath  as  Legatary,  he  hath  it  to  his  own 

JicVh« U  ff*  d°  PC'  Plivatc  Ufc  e3  and  not  to  the  Ufe  of  tIlc  Teftator :  And  the  Wife  be- 
k  l.  legatum  dc  iflg  not  only  Executrix,  but  Legatary  alfo,  accepting  of  the  Thing 
leg.  2.  l.  a  Titio.  bequeathed,  not  as  Executrix,  but  as  Legatary,  doth  thereby  make 
e  urns.  .  -t  jiei.  own  propCr  Goods,  and  confequently  her  Husband's :  For  that 

which  is  the  Wife's,  is  by  Reafon  of  the  Marriage  her  Husband's, 
i>  Traa.de rep. Ang.  ancj  being  inveftcd  in  him  h,  (as  hath  been  laid  before)  cannot  be  gi- 

*  Lf  id  quod  no-  ven  fr°m  him  without  his  Licence  or  Confent l.  Great  Differenco 
ftrum.de  reg.jur.ff.  there  is  therefore  betwixt  thefe  Two  Cafes,  of  accepting  the  Thing 

bequeathed  as  Executrix,  or  as  a  Legatary :  For  in  the  one  Cafe  it 
is  not  her  Husband's,  and  fo  fhe  may  make  a  Teftament  thereof,  by 
appointing  an  Executor  to  diftribute  the  fame  to  the  Ufe  of  the  firft 

*  Brook  tit.  exec.  Teftator  ki  and  in  the  other  Cafe  it  is  her  Husband's,  and  fo  me  can- 
1  Supra  eod.§. Rolls  not  make  any  Teftament  of  the  fame  without  his  Licence  J.  How- 
Abridgmcnt.tir.Dc-  bcit  though  the  Wife,  being  Executrix,  may  make  her  Teftament, 

and  appoint  an  Executor  of  thofe  Goods  which  me  had  as  Executrix, 

and  not  as  Legatary,   without  her  Husband's  Licence:    Yet  never- 

thelefs  the  Profit  and  Fruit  which  happen  and  arife  out  of  thofe 

Goods  which  fhe  had  as  Executrix  during  the  Marriage,  as  Calves, 

m  ita  faepenuncia-  Lambs,  and  fuch  like  Profit  of  Kine,  Sheep,  and  Cattel,  do  belong 

runtmihi  juris  hu-  and  accrue  to  her  Husband  m,  and  not  to  herfelf  as  Executrix  :  And 

jusregni  peritiquo-  therefore  fhe  cannot  make  her  Teftament  of  fuch  Fruits  and  Profits 

qu^fcendi'm  duxi."  without  her  Husband's  Licence,  Confent  or  Approbation,  to  whom 

n  infra  parte  3.  §.0".  they  do  belong  n. 

"' 11'  But  (22)  here  arifeth  another  Queftion:  What  if  it  do  not  appear 

whether  the  Wife  did  accept  the  Thing  bequeathed  as  Executrix,  or 
Legatary  ?    In  whether  Name  is  me  prefumed  in  Law  to  have  ac- 
cepted the  fame?  as  Executrix,  or  as  Legatary?    Some  are  of  this 
oplowd.in  caf.inter  Opinion,  that  fhe  is  eftecmed  to  have  accepted  the  fame  as  Exec.u- 
feyr,Tb.8.  fiflTji  trix>  not  as  Legatary  °;    becaufe  it  is  not  lawful  for  Legataries  to 

Dyer  d.  fol.  277.  *'  2  carve 
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carve  for  themfelves,  taking  their  Legacies  at  their  own  Pleafure  P, v  L-  '•  •  Quorum 
but  muft  have  them  delivered  by  the  Executor  \  And  therefore  if  blmSeg°cdU" 
any  fhould  determine  to  accept  fuch  a  Legacy,  it  behoveth  him  by  i  Perkins  tit.  Te- 
Protcftations,  or  other  Act  anfwcrable,  to  manifeft  the  fame t.  O-  **?■  J  r:|°^4d<) 
thers  arc  of  a  contrary  Opinion,  namely,  that  in  this  Cafe  flic  is  re-  vcrb.%  L.prVba:- 
puted  to  have  accepted  the  Thing  bequeathed  as  Legatary,  not  asrcde.deacquir.ha:- 
Executrix  f :  Becaufc  where  any  Ad  may  be  done,  or  any  Thing  ta-  jSy  ^  ^J£  ™fr 
ken  or  poffeffed  by  a  double  Right,  the  Party  is  prefumed  to  do  that  [  Piowd.  in  eaf. 
Aft,  or  to  take  or  poflefs  that  Thing,  by  Force  and  Virtue  of  that  J,"10'  ParabIJ10^r^ 
Right  which  is  more  favourable  and  more  beneficial  to  the  Party  *.  a?Z  %[^  vahoc 
Now  it  is  more  profitable  for  every  one  which  is  both  Executor  and  ip'um  confirmare. 
Legatary,  to  accept  the  Thing  bequeathed  as  Legatary,  than  as^oy|r1f°1-2526j0  An~ 
Executor ;  becaufe  the  Legatary  hath  full  Right  in  the  Thing  be-  t  Alciat.  de  pr*- 
queathed,  and  may  difpofe  thereof  at  his  Pleafure  u  :  Whereas  an  £umP-  rc&-  3-  Fx- 
Executor  hath  not  any  fuch  Right,  but  muft  difpofe  the  Teftator's  ^«f ''^icx.  "in '  l! 
Goods  to  the  only  Ufe  and  for  the  only  Behoof  of  the  Teftator  x.  Galhis.§iuir  do  lib. 
And  therefore  unlefs  by  folemn  Proteftations  y,  or  other  Means,  it  ?  ?°ft,A5i™°: "" 
may  appear  that  the  Executor  did  accept  or  the  Thing  bequeathed  ruo  de  offic.  del  in 
as  Executor,  the  Party  fhall  be  deemed  to  have  accepted  the  fame  6-  Mafcard.  tra£h 
as  Legatary :  Which  Opinion  (if  I  do  not  err)  is  more  agreeable  to  4°  £"°aa'  ?°6wd. 
the  Rules  of  the  Civil  Law  z.  If  a  Leafe  for  Years  be  devifed  to  ubi  fupra,foi.543.b. 
A.  an  Executor,  and  he  enters  generally,  he  fhall  take  as  Devifee,  "J  fi,n*         ,  , 

._'  ,°  ■"  i-t%-i-  *-  legatum.de  leg; 

and  not  as  Executor ;  except  it  may  turn  to  his  Prejudice,  as  to  2.L.af itio.de funis 
charge  him  in  1)evqftavit,  if  there  be  not  fufficient  to  pay  Debts.  "Cftatumm.de  re- 
H.  16  Eliz.  Rot.  515.  Tortman  verf.  Wilis-  20  E.  3.  fol.  9.  T.19  ^Si^confe 
Eliz.  Rot.  318.  C.B.  Higs  &  Burgh.  H.  21  Eliz.  B.  R.  Rot.  133.  tut.  Canf.  Magna 
Woodward  verf.  Burgh.  Moors  Rep.  fol.  352.  n.  474.     A  Term  for  ?*"* '^Yfrk^ 

,_  ,    °  — .       ..  .  •  •«      ,     ,  •, '     r     rr       n        1  1  i-       tit. Devife.rol. 97. 

Years  was  granted  upon  Condition,  that  the  Leilee  mould  not  alien  r  Nam  declarant! 
without  the  Affent  of  the  Leffor;  the  Leffee  makes  his  Will,  and  Parti  crcdendum 
devifes  the  Term  to  his  Executor,  who  enters  generally:  Adjudged  fn '^Ztttunl 
a  Forfeiture  and  Breach  of  the  Condition,  becaufe  the  general  En-  caufa  rem  pofiide- 
try  fhall  be  intended  as  Devifee.  20  Eliz.  enter  Senior  Windfor  and  b.ar- ??'in  d-L'  ?°' 
Senior  Boroughs.  As  for  the  Reafon  of  the  other  Opinion,  that  sl  Ad.M&fclrd!  wet. 
Legatary  may  not  take  his  Legacy  of  his  own  Authority  ,•  that  is  deprobac.cond.47. 
true,  when  another  Perfon  is  appointed  Executor,  otherwife  not  a.r'L9';ntotojure  de 
But  yet  although  this  Opinion  feem  more  agreeable  to  the  Rules  of  rcgjur.ff.  Mafcard/ 
the  Civil  Law,  that  the  Party  fhall  be  deemed  to  have  accepted  tra#j  de  probac. 
the  Thing  bequeathed  as  Legatary,  rather  than  as  Executor,  when-  ^^.clraTeTcon- 
as  it  doth  not  otherwife  appear  by  what  Title  or  Right  the  fame  "l.  197-  «•  4- 
was  accepted:    Neverthelefs  the  contrary  Opinion  (as  I  take  it)  is "  s>?hard-I"L-n°n 

11  i-r  r    1  •     t»       1       r  ;  1  i7        aiibium.  Cdelega. 

more  agreeable  to  the  Laws  oi  this  Realm,-   namely,  that  when  a«.  lj.&jaf.  in  ea- 
Thing  is  deviled  by  the  Teftator  to  a  Man,  and  the  fame  Man  made  deril  L- lin-  2» 
Executor,  he  fhall  be  deemed  to  have  accepted  the  fame  rather  as 
Executor,  than  as  Legatary,   whenas  it  is  otherwife  doubtful  and 
cannot  appear  by  what  Title  or  Right  the  Thing  bequeathed  was 
accepted  b.     As  for  example,  The  Teftator  pofleffed  of  a  Leafe  for  b  Plowd.ubi  ftpm. 
Term  of  Years,  doth  devife  or  bequeath  a  Leafe  to  one  for  Term  vy&rtfcxj}.  An* 
of  his  Life,  the  Remainder  over  to  another,  and  doth  make  the  Le- 
gatary his  Executor,  who  after  the  Death  of  the  Teftator  doth  prove 
the  Will,  and  enter,  not  declaring  by  what  Title  or  Right,  and  af- 
terwards makes  his  Executor,  and  diethj  after  whofe  Death  this  laft 
Executor  doth  prove  the  Will  of  the  former  Executor,  and  doth  en* 
ter  to  the  Leafe?  and  take  the  Profits  thereof.     In  this  Cafe  the  Ex- 
ecutor of  the  Executor,  and  not  the  Legatary  in  Remainder,  fhall 

M  a  enj°y 
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<=  Dyer  ubi  ftpra.  enjoy  the  faid  Leafe,  by  the  Opinion  of  the  Temporal  Laws  c :  For 
' .,  that  it  is  to  be  intended,  that  the  former  Executor  did  enter  to  the 

d  ibidem.  laid  Leafe  and  accept  thereof  as  Executor,  and  not  as  Legatary  d. 

Which  Thing  neverthelefs  goeth  hard  with  all  Teftators,  feeing 
thereby  their  Teftaments  may  eafily  be  defeated  by  their  Executors, 
whofe  Office  is  to  perform  the  fame  according  to  the  good  Meaning 

=  infra  part  6.  per  of  the  Tcftator,  and  the  Truft  repofed  in  the  Executors e. 

totum-  A  Man  maketh  his  Will  in  Writing,  and  thereby  giveth  feveral 

Legacies,  and  devifes  the  Refidue  of  his  Goods  and  Chattels  to  his 
Wife,  whom  he  maketh  Executrix,  to  pay  his  Debts,  and  to  beftow 
for  the  Health  of  his  Soul :  Adjudged  the  Wife  iliall  take  as  Execu- 
trix, and  not  as  Legatee,  by  Reafon  of  the  Words,  (vissl)  to  pay  his 
Debts,  and  to  beftow  for  the  Health  of  his  Soul,  are  no  more  than 

f  M.  i5&K>EHz.  what  the  Law  faith.- f 

Hunks  verfus  Albo- 

rough.  Moor'i  Rep.  fol.  9S.  n.  24a.     Dyer  331.  S.  C.     1  And.  157.  S.  C. 

If  a  Man  feifed  of  Lands,  and  poffeffed  of  a  Term,  devife  all  his 
Lands  and  Tenements  to  his  Executors,  until  they  have  paid  his 
Debts  and  Legacies,  and  levied  all  the  Charges  which  they  mall  ex- 
pend in  Suits  of  Law  again  ft  J.  S.  or  others,  about  the  Execution  of 
his  Will ;  he  maketh  Two  Executors,  and  dieth ;  the  Executors  en- 
ter generally  into  the  Land  and  the  Leafe :  Adjudged  that  they  take 
the  Leafe  as  Executors,  becaufe  the  Words  of  the  Will  make  no 
other  Declaration  than  what  the  Law  faith  without  fuch  a  Declara- 
s  h.  36  Elk.  Rot.  tion  i  and  they  fliall  take  the  Lands  in  Fee  as  Devifees.  s 

4<J.     Parnel    vcriiis 

Pen.  Mcor'j  Rep.  fol.  550.  n.470.     Cro. Eliz.  347.  S.  C.    Goldf.  185.  S.  C. 

What  (23)  if  the  Cafe  be  fuch,  as  the  Wife  cannot  make  her  Te- 
ftament  without  Licence,  and  that  the  Husband  doth  grant  Licence 
to  the  Wife  to  make  her  Tcftament  of  a  certain  Portion  of  his  Goods, 
(as  many  Times  it  hath  happened,  and  may  again  fall  out,  by  Rea- 
fon of  Bonds  and  Covenants  at  or  before  the  Marriage,)  and  that  the 
Wife,  fo  licenfed  to  make  a  Teftament,  doth  firft  make  one  Tefta- 
ment,  and  afterwards  another,  and  pcradventure  the  Third,  or 
Fourth  ?  Whether  fliall  the  Licence  be  extended  to  the  laft  Tefta- 
ment, or  mail  it  be  underftood  of  the  firft  Teftament  only?  For 
that  Teftament  is  to  be  approved  by  the  Ordinary,  for  the  Making 
whereof  the  Wife  is  licenfed.  Divers,  and  thofe  of  great  Authority, 
are  of  Opinion,  that  the  Licence  is  to  be  underftood  of  the  firft  Te- 
ftament, and  not  to  be  extended  to  any  other  Teftament h.  Others 
toiSOi:nDec.ncorifi9i*.  ate  of  this  Judgment,  that  the  Licence  is  to  be  extended  to  the  laft 
512.  Teftament1:    Otherwife  the  former  Teftament  mould  be  void,  be- 

deS^eddTtiEE?-  caufe  ft  is  revoked  by  the  latter  k,  and  the  latter  Teftament  mould 
cfefiaft.  c.  4.  be  void  for  Want  of  the  Husband's  Licence  ' ;  and  fo  no  Teftament 
k  §.  poftcriore.  in-  at  a|j  fl-,0uld  take  Place  :  Or  if  the  former  Teftament  were  not  re- 
?nfirquib"  m°d' teft'  voked  by  the  latter,  as  being  unlawful,  then  it  muft  be  granted  that 
1  Lindw.in  c.  ftatut.  a  Teftament  may  take  Place  not  only  without  the  Will,  but  even  a-. 

Verbdc  tPeftaPr  Mb™  Sainft  tlie  Wili  °'f  tlie  Teftator  m  >  whereas  it  ought  to  be  direded 
provincki.acon{ti't!  and  ruled  according  to  the  Will  of  the  Teftator,  from  whence  it  hath 
Cant.  his  Life  and  Being".     And  although  it  befo,  that  when  Licence  is 

de^b°fmCdCum  dt"  granted  to  any  to  do  an  itcrable  Ad,  otherwife  againft  Law,  it  ought 

randum  fit  in  quis  decedat  intcftatus,  quam  ut  teftamentum  contra  voluntatem  teftatoris  fuftineatur.  Man- 
tic,  de  conjea.  ult.  vol.  1.  2.  tit.  15.        n  Supra  prim.  par.  §.  3.  - 

2  to 
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to  be  reftrained  to  the  firft  Ad  only  °,  whereof  an  Hundred  Instances  °  L>  Boves.  §.  hoc 
might  be  brought  P :  Yet  that  Rule  is  to  be  underftood,  when  the  jfrn£ne'  dc  vclb* 
rlrft  ASt  doth  or  may  take  Efted  in  the  Life-time  of  the  Perfon  to  pTiraquel.inrepct. 
whom  fuch  Licence  is  granted  1.  But  in  our  Cafe  the  Ad,  that  is  to  d- 1  hocfermonc. 
fay,  the  Teftament,  is  of  no  Force  before  the  Death  of  the  Teftator  r ;  fupra.rtnlCn 
and  therefore  that  ought  not  to  minifter  an  Impediment,  which  is  '  c.  Matthx.de  ce- 
without  Effcd  in  LawX  Yr'  "T  "a\  i« 

1  ii-  1       /^        i-   •  ■wtti  1       t-^    n         *  C.  non  prseftat.de 

Debt  upon  an  Oblgation,  the  Condition  was,  Whereas  the  Deren-  reg.  jur.6. 
dant  had  taken  J.  S.  to  Wife,  who  was  a  Widow,  being  poffeffed 
of  divers  Goods,  if  he  would  permit  his  faid  Wife  to  make  a  Will, 
and  to  difpofe  in  Legacies  fo  much  as  would  not  exceed  50/.  and 
perform  what  me  appointed,  that  then,  dye.  The  Defendant  plead- 
ed that  fhe  made  no  Will,  whereupon  IfTue  was  joined.  It  was 
found,  that  me  made  a  Will,  and  thereby  difpofed  of  feveral  Lega- 
cies not  exceeding  50/.  but  that  me  was  a  Feme  Covert  at  the 
Time  of  the  Making  of  the  Will :  It  was  adjudged  for  the  Plaintiff. 
For  although  me,  being  a  Feme  Covert,  could  not  in  Law  be  per- 
mitted to  make  a  Will  to  difpofe  of  any  Goods  without  the  Huf- 
band's  Affent  j  yet  it  -is  a  Will  within  the  Intent  of  the  Condition  : 
For  the  Intent  of  the  Condition  was,  that  me  mould  make  a  Will 
to  that  Purpofe,  notwithftanding  the  Coverture  j  and  it  is  but  her 
Appointment,  which  the  Husband  by  the  Obligation  is  bound  to  per- 
form ;  and  the  finding  that  fhe  was  a  Feme  Covert,  was  not  in  this 
Cafe  material.  M.  5  Car.B.R.  Marriot  aw&Kingmms  Cafe.  Crcke}  Cro,  Car-.  219, 
part  i.fol.i-)9- 

A  Defendant  covenanted  with  the  Plaintiff  by  Indenture,  that 
whereas  he  intended  to  marry  E.  S.  a  Widow,  that  he  would  pay  all 
the  Legacies  which  fhe  by  her  Laft  Will  and  Teftament  in  Writing 
bearing  Date  the  Firft  of  May,  20  Eliz.  did  give  and  bequeath,  and 
was  bound  by  Obligation  to  perform  the  Covenants  in  the  Indenture. 
In  Debt  upon  the  Obligation  the  Defendant  pleaded,  that  after  the 
Making  of  the  Will  and  the  Obligation,  he  intermarried  with  the 
faid  E.  S.  which  Marriage  continued  till  her  Death,  fo  the  Will 
and  Devife  of  E.  S.  was  void :  And  demanded  Judgment.  And  it 
was  adjudged,  that  the  Plaintiff  mould  recover  :  For  notwithftand- 
ing it  was  not  a  Will  to  all  Intents  and  Purpofes,  yet  the  Indenture 
referreth  to  that  which  beareth  the  Name  of  a  Will.  CP.  26  Eliz.  Cr0.  Ella.  27. 
C.B.  Efton  verfus  Wood.    Croke,  part  3.  pi.  9. 

A  Feme  fole  made  a  Will,  and  afterwards  married,  this  is  a  Re-  4  Rep.  61.  Pom 
vocation  of  her  Will,   becaufe  the  Making  it  is  but  an  Inception  verfl1s   Uemhiing* 
thereof,  for  it  hath  no  Efted  till  the  Death  of  the  Teftatrix  {  and  l°9'  S' 

therefore  it  being  no  perfect  Will  when  ilie  married,  and  her  Wili 
after  Marriage  being  the  Will  of  her  Husband,  and  fubjed  to  him, 
fhe  hath  wholly  revoked  the  Will  me  made  whilft  fole. 

By  the  Cafes  before-mentioned  it  appears,  that  a  Feme  Covert 
cannot  make  a  Will  properly  fo  called,  becaufe  me  is  fo  entirely  un- 
der the  Power  of  the  Husband,  that  fhe  cannot  make  what  in  Pro- 
priety of  Speech  is  a  Will,  and  therefore  by  the  latter  Refolutions 
'tis  called  an  appoint  7/tent. 

And  in  fuch  Cafes  the  ufual  Way  is  for  the  intended  Husband  to 
enter  into  a  Bond  before  Marriage  in  a  Penal  Sum,  conditioned  to 
permit  his  Wife  to  make  a  Will,  and  to  difpofe  of  Money  or  Lega- 
cies to  fuch  a  Value,  and  to  pay  what  fhe  mall  appoint,  not  exceed- 
ing fuch  a  Value  -,  and  in  fuch  Cafe,  if  after  the  Marriage  and  du- 
ring 
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ring  the  Coverture,  flie  makes  any  Writing  purporting  her  Will, 
and  difpofes  Legacies  to  the  Value  agreed  on,  tho'  in  Stri&nefs  of 
Law  fhe  cannot  make  a  Will  without  her  Husband's  Confent;  yet 
this  is  a  good  Appointment,  and  the  Husband  is  bound  by  his  Bond 
to  perform  what  is  appointed* 
Cro.  Car.  570".  Debt  on  a  Bond  conditioned,  that  whereas  the  Defendant  was  a- 

Tyify  verfHsp«w.  ^  tQ  marry  &  widow,  and  if  he  fliould  furvive,  then  if  within 
Three  Months  after  her  Deceafe  he  fliould  pay  the  Obligee  300  /. 
to  and  for  fuch  Ufes  as  the  Wife  by  any  Writing  fhould  appoint  un- 
der her  Hand  and  Seal,  the  Obligation  fliould  be  void ;  the  Defen- 
dant pleaded  fhe  made  no  Appointment  \  the  Plaintiff  replied,  fhe 
made  a  Will,  and  thereby  appointed  the  Payment  of  fo  much  Mo- 
ney, and  that  the  Defendant  had  not  paid  it  ,•  and  upon  a  Demurrer 
this  Replication  was  held  good ;  for  tho'  properly  fpeaking,  a  Feme 
Covert  cannot  make  a  Will  without  the  Affent  of  her  Husband,  af- 
ter fhe  hath  made  it,  yet  this  Declaration  in  a  Form  of  a  Will  is  a 
good  Appointment. 
Cro.  Car.  597-  So  where  the  Condition  was  to  permit  the  Woman  whom  he  was 

s£ml»  ve£  J&. about  to  marrY  to  make  a  WM  to  fuch  a  Value,  to  be  paid  within 
a  Year  after  her  Deceafe  j  and  the  Defendant  pleaded,  that  he  did 
permit  her,  &c.  this  upon  a  Demurrer  was  adjudged  an  ill  Plea, 
becaufe  he  ought  to  have  pleaded  more,  (viz*)  that  he  had  paid 
the  Money,  for  otherwife  the  whole  Condition  was  not  anfwered. 
1  Mod,  170.  Bnok  where  the  Husband  confents  that  his  Wife  fhall  make  a  Will,  a 
ver.ftr*ar.4Mtr.  j^  Matter  ^j,  be  fufficient  to  prove  it .  as  for  inftance,  if  he  tells 

the  Executor,  that  he  approves  the  Choice  his  Wife  made  in  ap- 
pointing him  Executor :  So  likewife  a  little  Matter  will  prove  the 
Continuance  of  fuch  Affent ;  but  it  will  be  needful  for  the  Husband 
to  prove  his  Difaffent  in  a  folemn  Manner. 

§.  X.  Of  thofe  who  be  Deaf  and  Dumb. 

1.  Some  Perfons  are  both  deaf  and  dumb;  others  deaf,  but  not 
dimb  $  and  others  again  dumb,  but  not  deaf. 

2.  Whether  he  who  is  both  deaf  and  dumb  may  make  a  'Tefta- 

ment. 

3.  Whether  he  may  make  a  Teftament  who  is  deaf  but  not  dumb. 

4.  Whether  he  may  make  a  Teftament  who  is  dumb,  but  not  deaf. 

WHere  it  is  fiid,  that  fome  Perfons  cannot  make  a  Teftament 
by  Reafon  of  the  Defect  of  fome  of  their  principal  Senfes  x  i 
that  we  may  the  better  underftand  who  thofe  be,  we  are  to  note, 
(1)  that  fome  Perfons  can  neither  hear  nor  fpeak  ,•  others  can  fpeak, 

•  Minfing.in§.irem  but  not  hear  j  fome  again  can  hear,  and  not  fpeak  u.    Touching  the 

bmnoneftftiermir-  nrft  Sort'   (2)  tllat  is  t0  %>  tn°fe  wllictl  are  b°th  deaf  and  dumb,  if 

fum  tefta.  fac.        any  be  fo  by  Nature,  then  can  he  not  make  any  Kind  of  Teftament 

*  L.difcrctisx:.qui  or  £,aft  Will  x  j  unlefs  it  do  appear  by  fufficient  Arguments,  that  he 
Km  'SSS.  inftit".  underftandeth  what  a  Teftament  meaneth,  and  that  he  hath  a  De- 
quibns  non  eft  per-  fire  to  make  a  Teftament :  For  if  he  have  fuch  Underftanding  and 
f1Dece?^d*L.dif-  De^ire>  then  ne  may  by  Si§ns  and  Tokens  declare  his  Teftament  y. 
cretis.  Tiraquei.de  If  he  be  not  deaf  and  dumb  by  Nature,  but  being  once  able  to  hear 

privileg.piac  caufk, 

c.  9.  Hoc  fcilicet  fubintelle&o,  ut  in  confc&ione  teftamentorum  Anglicorum  fufficiat  probatio  juris  gentium. 

Id  quod  non  femel  dixi,  fed  6c  faepius  eft  dicendum. 
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and  fpeak,  if  by  fome  Accident  afterwards  he  lofeth  both  his  Hear- 
ing and  the  Ufe  of  his  Tongue ;  then  in  cafe  he  be  able  to  write, 
he  may  with  his  own  Hand  write  his  Tcftament  or  Laft  Will,  and 
fo  by  Art  fupply  the  Defect  of  Nature  z.    But  if  he  be  not  able  to  *  d-  §• Itcra  furdus. 
write,  then  is  he  in  the  {lime  Cafe  that  they  are  which  be  both  deaf  ^SSSSSUff 
and  dumb  by  Nature ;    that  is  to  fay,  if  he  have  Understanding,  he  'Dec.ind.L.difcre- 
may  make  his  Tcftament  by  Signs,  otherwife  not  at  all  a.  tis.Tirapel.de  pri- 

Such  (3)  as  can  fpeak,  and  cannot  hear,  may  make  their  Tefta-  cauls. 
ments,  as  if  they  could  both  fpeak  and  hear :  And  'tis  not  material, 
whether  that  Defect  came  by  Nature,  or  otherwife  b.    But  there  is  .b  Minfing.  in  d.  §. 
none  found  fo  deaf,  but  that  he  is  able  to  hear  fomewhat,  if  not  the  ucm  furdus' 
crying  Voice  of  a  Man,  yet  the  loud  Voice  of  fome  Inftrument,  as 
of  a  Horn,  or  a  Trumpet,  or  a  Gun  c.     And  if  he  can  fpeak,  it  is c  Pawl-  de  caftr.Sc 
certain  that  he  could  once  hear,  otherwife  if  he  could  never  have  I^^^d 't^t 
heard,  he  could  never  have  fpoken  :  For  how  could  he  be  inftrufted  crcti.^&  in  d.  6.1- 
to  fpeak,  if  he  could  never  heard  ?  tem  furdus. 

Such  (4)  as  be  fpeechlefs  only,  and  not  void  of  Hearing,  if  they 
can  write,  may  very  well  make  their  Teftaments  themfelves  by 
Writing  ;  or  may  alfo  make  their  Teftaments  by  Signs,  fo  that  the 
fame  Signs  be  well  known  to  fuch  as  then  be  prefent  e.  «DD.lnL.d;fcretis. 

By  the  Civil  Law,  he  who  is  deaf  and  dumb  from  his  Birth,  or 
otherwife,  and  who  can  neither  write  or  read,  being  incapable  of 
giving  any  Sign  of  his  Will,  is  incapable  of  making  one  j  but  if  one, 
who  during  the  Time  that  he  was  neither  deaf  or  dumb,  had  made 
a  Will  in  due  Form,  and  afterwards  happens  to  fall  under  thofe  In- 
firmities, tho'  this  Accident  renders  him  incapable  of  confirming  his 
Will,  or  altering  it,  yet  the  W7ill  flail  fubfifts. 

And  by  the  antient  Law,  he  who  was  deaf  and  not  dumb,  and  he 
who  was  dumb  and  not  deaf,  could  not  make  a  Will,  becaufe  he  who 
was  deaf  could  not  hear  the  Perfons,  whole  Prefence  was  neceflary 
to  the  Making  his  Will ;  and  he  who  was  dumb  could  not  explain 
his  Intention  to  the  Witnefles :  But  with  Leave  from  the  Prince  they 
might  make  a  Will.  2  Do///.  13.  par.  7. 

§.  XL  Of  a  blind  Man. 

1.  A  blind  Ma7i  may  make  a  mmcupative  T eft  anient. 
1.  Whether  a  blind  Man  may  make  a  writte?i  Tejlament. 

HE  that  (1)  is  blind  may  make  a  nuncupative  Tcftament,  by  de- 
claring his  Will  before  a  fufficient  Number  of  Witnelfes  f.  f  Sed  fln  requird.n- 
But  (2)  he  cannot  make  his  Teftament  in  Writing,  unlefs  the  fame  t«r  omnes  foicnni- 
be  read  before  Witnefles,  and  in  their  Prefence  acknowledged  by  the  *£te^J  conftltiffi^ 
Teftator  for  his  Laft  Will.  And  therefore  if  a  Writing  were  deli-  m'a.  c.  qui  tefta. 
vered  to  the  Teftator,  and  he,  not  hearing  the  fame  read,  acknow-  fac.  p°<*~-  Ec  vide; 
ledged  the  fame  for  his  Will,  this  were  not  fufficient;  for  it  may  be  ^^quia^m- 
that  if  he  fliould  hear  the  fame,  he  would  not  own  it  6.  muni  Dc-aorum  o- 

pinione,  folennira- 
tis  hujus  L.  adhibenda  eft  vel  in  tcftamento  ad  pias  caufas  a  csco  condito ;  neC  alias  quicquam  valet.  Graft". 
Thcfaur.  com.  op.  <j.  teftm.  q.  31.  Ego  vero  adhxreo  Alex.  Jaf.  Decio,  Sichardo,  &  aliis  in  ead.  L.  hac  conful- 
tiflima,  &  Tiraquel.  qui  putarunt  hanc  folennuarem  non  eflc  ncceflariam  in  hujufmodi  teftamento,  fed  fuffi- 
cere  probationem  juris  gentium  :  &  hanc  opinioncm  reccpit  generalis  regni  noftri  confuctudo.  8  DD.  in  d. 
L.  hac  confultiflima.  C.  qui  tefta.  fac.  pofl". 

By 
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By  the  Civil  Law,  Perfons  who  are  blind,  whether  born  fo,  or 
not,  may  make  a  Will,  tho'  they  can  neither  write  or  read,  for  they 
may  fignify  their  Will,  and  have  it  fet  down  in  Writing ;  and  de- 
*  By  tie  civil  Law  c\qxQ  in  the  Prefence  of  *  Three  Witnelfes,  that  what  they  have  got 
'ti,  Seven  Wtotfes.  reduced  into  Writing,  and  which  was  read  in  the  Prefence  of  the 
Witnelfes,  is  their  Laft  Will,  which  mall  have  its  Effect,  being  fign- 
ed  by  the  Witnelfes.    2  Dof/i.  27.  par.  20. 

§.  XII.  Of  Traitors. 

1.  'Traitors  lofe  both  their  Lives,   Lands  and  Goods,  and  confe- 

qnently  are  inteftable. 
1.  Traitors  are  inteftable  not  only  fro?n  the  Time  of  their  Cotwic- 

tion*,  but  from  the  Time  of  the  Crime  coinmitted. 
3*  A  Traitor  pardoned  and  reftored  may  make  his  Teftament. 


O1 


^F  thofe  who  are  prohibited  to  make  their  Teftaments,  as  Male- 
factors,   Traitors  may  be  firft  mentioned,    becaufe  they   are 
moft  pernicious  to  the  Commonwealth,  and  are  moll  worthy  the 
firft  Place  in  Punifhments. 

Underftand  (1)  therefore,  that  whofoever  is  lawfully  convicted  of 

High  Treafon,   by  Verdict,   Confelfion,    Outlawry  or  Prefentment, 

belides  the  Lofs  of  his  Life,  fhall  forfeit  to  the  Prince  all  his  Goods 

and  Chattels,  and  all  fuch  Lands,  Tenements  and  Hereditaments, 

as  he  fhall  have  in  his  own  Right,  Ufe,  or  Poffelfton,  of  any  Eftate 

or  Inheritance,  at  the  Time  of  fuch  Treafon  committed,  or  at  any 

h  Stat.  Ed.  6.  an.  5.  Time  after  h ;  and  fo  confequently  is  inteftable '.   Infomuch  (2)  that 

c  11.  Traitors  are  not  only  deprived  of  making  any  Teftament,  or  other 

a^jSmajeft.L:  Kind  of  Laft  Will,  from  the  Time  of  their  Convidion  ;  butalfothe 

fi  quis.  de  injuft.  Teftament  before  made  doth  by  Reafon  of  the  fame  Conviction  be- 

teft.L.nemo.ff.de         e      jj    bath  in  refpect  of  Goods,  and  alfo  in  refpect  of  Lands, 

leg.  1.  Vafq.de  fuc-  '         .  ,    *  .  *  r 

cefl".  progreff.  lib.i.  1  enements  and  Hereditaments  K. 

<j.  j.  n.  1 65. qui  mul- 

tis  ampl.  hanc  concl.  ornat.        k  Stat.  Ed.  <S.  an.  5.  c.  11.  DD.  in  d.  L.  nemo,  de  leg.  1.  ff.  &  Vafq.  ubi  fupra. 

'Tis  very  true,  that  one  who  is  attainted  or  convicted  of  Treafon, 
cannot  make  a  Will  of  Lands  or  Goods  for  the  Reafon  before-men- 
tioned, (viz.)  becaufe  they  are  forfeited  -y  but  if  he  is  only  indicted, 
and  die  before  Attainder,  his  Will  fhall  be  good  for  both. 

So  if  (3)  any  Pcrfon  being  attainted  of  Treafon  obtain  the  Prince's 
Pardon,  and  be  thereby  reftored  to  his  former  Eftatc  •>  then  may  he 

•  L.  fi  quis.  §.  qua-  make  his  Teftament,  as  if  he  had  not  been  convicled  ' :   Or  if  he 

rupt? 'kfaitiS  made  any  before  his  Conviction  and  Condemnation,  the  fame  by 
Reafon  of  fuch  Pardon  recovereth  his  former  Force  and  Effect,  as 

">  infra  7.  part.  §.  hereafter  is  more  fully  declared  m. 

*▼*!•  But  if  a  Traitor  hath  Goods  as  Executor  to  another,  the  fame  are 

not  forfeited ;  whence  it  follows,  that  of  fuch  Goods  he  may  make 
his  Will. 
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§.  XIII.  Of  Felons. 

i.  Felons  lofe  Life  and  Goods,  and  fo  be  inteftable, 

2.  Wloofhall  have  Felons  Lands. 

3.  Whether  he  that  is  ojtly  indiffied  of  Felony  may  make  his  2*» 
fiament. 

4.  Whether  he  that  Jfandeth  mute  may  make  his  1efla?nent  of  his 

Lands. 

5.  Whether  a  Man,  after  he  is  apprehended  for  Felory,  may  make 

his  Teflament. 

6.  Felons  Goods  not  to  be  feifed  before  Attainder. 

7.  The  Leftament  of  a  Felon  convicted  is  void,  though  he  be  never 
executed. 

IF  any  Perfon  (1)  be  condemned  of  Felony,  he  ought  to  fufrer 
Death,  and  the  Prince  mall  have  all  his  Goods,   wherefoever 
they  be  found  n.     And  if  he  (2)  have  any  Freehold,  it  iliall  forth- «  Stat.  EKz.  an.  5. 
with  be  feifed  into  the  Prince's  Hands,  and  he  mail  have  the  Profit  C,I+  Terms  of  Law, 
thereof  by  the  Space  of  a  Year  and  a  Day,  and  alfo  Wafte  °  :    And  ^p^og/Rco-.  c. 
after  the  Prince  hath  had  it  the  Year  and  the  Day  and  Wafte,  the  16.  Eliz..  an.  5.  c, 
Land  mall  be  reftored  to  the  chief  Lord  of  the  Fee;  except  in  certain  I4* 
Places,  as  in  the  County  of  Ghcefter,   where  after  a  Year  and  a 
Day  the  Lands  and  Tenements  of  Felons  iliall  revert  to  the  next 
Heir  to  whom  it  ought  to  have  defcended,   if  the  Felony  had  not 
been  committed  P  :   Or  in  Kent  in  Gavelkind,  whereas  it  doth  de-  P  PrsDrog.reg.c.i.d'. 
fcend  to  all  the  Heir  Males,  equally  to  be  divided,  or  to  the  Daugh- 
ters, where  there  be  no  Sons,   to  be  divided  amongft  them.     For 
there  it  is  faid,  'The  Father  to  the  Bough,  and  the  Son  to  theTloughi. •>  Eod.  c.  i<5. 
Felons  therefore  lawfully  convicted  cannot  make  any  Teftaments, 
or  other  Difpofitions  of  any  Goods  or  Lands,  whereof  (as  we  fee)  the 
Law  hath  difpofed  already  >*.  r  Dupiici  rations 

damnatus  ad  mor- 
tem fit  intcftabilis,  nimirum,  bonorum  publicatione,  &  damnatione  ad  mortem.  Damnatus  autem  ad  mor*- 
tem  naturalem  eificitur  fervus  pecnas,  quod  communi  opinione  nititur,  adverfus  eos  qui  exiftimarunt  inge- 
nuum  bodie  non  effici  fervum  pcenae  hujufmodi  damnatione:  fed  procedit  prior  opinio,  five  quis  damnatus 
fit  fecundum  jus  commune,  five  etiam  fecundum  ftatutum  alicujus  loci.  Jul.  Clar.  §.  teftm.  q.  21.  Covar.  is$ 
Rub.  de  tefta.  extr.  part.  n.  27.  Michael  Grafl".  Thefaur.  com.  op.  §.  teftm.  q.  26. 

But  (3)  if  any  Man  be  indicted  only  of  Felony,  and  die  before 
he  be  convi&ed  or  attainted,    he  may  make  his  Teftament  of  his 
Goods,  and  alfo  of  his  Lands  f.     Or  if  (4)  he  be  indicted  at  the  r  Quia  non  con.- 
Prince's  Suit,  and  fo  being  arraigned  upon  that  Indictment,  will  not  demnatus  non  re- 
anfwer,  but  ftandeth  mute  or  dumb,  whereupon  he  is  to  receive  Pain  vldTs^auL^lan.* 
(as  it  is  termed)  Forte  and  1)ure,  and  be  preiled  to  death  * :    In  this  1.  <=.  3 
Cafe  his  Goods  only  be  confifcate,  but  not  his  Lands  u>  and  there-  *D°a.&5t!iAI.s. 
fore  in  this  Cafe  I  fuppofe  he  may  make  his  Teftament  of  his  Lands x.  n"  ibidem.  Stanf.pl, 

Coron.fol.  139.185, 
Jnft.  part  1.  fol.  391.        *  Quia  viz.  non  prchibetur,  quod  non  condemnatuj"- 

If  a  Felon  (5)  be  indicted,  and  afterwards  be  attainted  by  Verdict 
or  ConfeiTion,  the  Time  of  the  Fact  committed  comprifed  in  the  In- 
dictment is  to  be  regarded  in  refpect  of  his  Lands :  But  in  refpect  of 
his  Goods,  the  Time  of  his  Tudsment  y.     And  therefore  if  before  '  ^cri5- £•  Grants> 

J       °  1.6.    Inft.   part   r. 

fol.  591.  Stat,  de  catallis  fclonum.  vet.  Mag  Chart,  fol.  66-  part  a.  40  E.  3. 1 1.  3  E.  3.  Coron.  65.  Dame  }iaW$ 
Cafe.  PI.  com.  fol.  %6z. 

M  Judgment 
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Judgment  he  do  fell,  give,   or  othenvife  alienate  his  Goods,   fuch 
'  Perkinsr  ^  rf  Sale,  Gift  or  Alienation  is  good  *.     Neither  (6)  may  the  Sheriff  or 

concordat   jus   v^i-  j  ■         o  .  -ij_-  •  iv    i*  n     i 

vile.  l.  poft  con-  other  Perfon  take  or  feile  tne  Goods  or  any  Perion  arretted  and  im- 
traaum.  ff.  de  do-  prifoned,  before  the  fame  Perfon  be  convicted  or  attainted  of  Felony, 
alone  Ctamen,  ut  according  to  the  Law,  or  that  the  Goods  be  other  wife  lawfully  for- 
per  Bar.  in  d.  L.  feited  a.  Howbeit,  if  he  make  his  Teftament  before  the  Condem- 
p™ff-5-teftni.q.a5.  nation    f0rafmuch  as  the  Teftament  is  not  good  before  his  Death  b, 

1  stat.  R.  3.  an.  I.  tZt     r  •  i   i        t    j  /^i  •• 

c.  3.  s  E.4.  foi.  4.  fuch  Difpoiition  being  prevented  by  Judgment  or  Condemnation  is 
Brook  tit.  Forfei-  made  fruftrate  c  ;  infomuch  that  if  the  (7)  Teftator  being  convicted 
Sitanf.  pi.  5c'oron.  of  Felony  be  never  executed,  for  that  perhaps  he  dieth  in  Prifon,  or 
foi.  152.  lib.  5.  foi.  efcapeth  out  of  Prifon  and  dieth  naturally  j  yet  is  the  Teftament  void 
"h"  /"ii""8!  R.afr  ^Y  F°rce  °f  tne  Condemnation,  unlefs  he  do  obtain  his  Pardon,  and 
C3!  therewithal  full  Reftitution  to  his  former  Eftate  d. 

b  c.  Matthae.  de  ce- 
leb, miff.  extr.        c  Panor.  in  Rub.  de  tefta.  extr.  Jul.  Clar.  (j.  teftm.  q.  21.  Graff.  §.  teftm.  q.  26.  Vafq.  de  fuc- 
ceff.  refoJ.  lib.  1.  §.  6.  n.  1S.        *  L.  ft  quis.  §.  quatenus.  ff.  de  injuft.  tefta. 

§.  XIV.  Of  Hereticks. 

1.  An  Heretick  cannot  make  a  fa  (lament. 

2.  Whether ',  and  zvhen  doth  an  Heretick  forfeit  his  Lands  or  Goods. 

3.  Whether  is  the  Tejl 'anient  good,  if  the  Heretick  were  never  con- 

victed. 

4.  Jn  Heretick  may  he  condemned  after  his  'Death. 

5.  Whether  an  Heretick^  having  reclaimed  his  Herefy  ^  may  make 

a  cTeJla?nent. 

*  Auth.  credentes.  A  ^  (0  Heretick  cannot  make  a  Teftament  f.  And  tho'  by  the 
Cdc  hJeret.Lindw.  jt\  Laws  and  Cuftoms  of  this  Realm,  an  (2)  Heretick  do  not  for- 
in  f' 1' fde  hffKt' fe'rt  his  Lands,  unlefs,  being  delivered  to  Lay-mens  Hands,  he  be 
foluc'  lib.U"C§.  iiij.  executed  for  his  Herefy  8,  nor  his  Goods,  unlefs,  being  convicted  of 
n.  23.  simodePrE-Herefy,  he  be  delivered  to  Lay-mens  Hands  h  :  Yet  if  he  be  con- 
tisde  inter. uit. vol.  v^cci   ancj  publickly  excommunicated,  though  not  as  yet  delivered, 

] .2.  dub- 1.  toluc.4.  3  r  J  J  o  j  3 

s  Doa.&  Stud.  lib.  he  cannot  make  a  Teftament  ot  his  Goods  or  Chattels 1. 

2.   c.  29.   51.    foi. 

157.  Brook  tit.  Forfeiture,  n.  no.        h  Ibidem.        '  Bar.  in  d.  Auth.  credentes.  Graff.  §.  teftm.  q.  24.  Clar. 

§.  teftm.  q.  24.  Gabr.  com.  conf.  lib.  4.  tit.de  tefta.  c.  1.  Quaere  tamen  p.  Stat.  2  Hen.  5.  c.  7. 

If  he  (3)  were  never  convicted  of  Herefy,  and  yet  die  an  undoubt- 
ed Heretick ;  in  this  Cafe  it  may  feem  that  his  Teftament  is  void  in 
refpect  of  his  Goods ;  the  rather  by  Force  of  the  Excommunication, 

*  Abolend.  de  fen.  into  the  which  by  Reafon  of  his  Herefy  he  did  fall  ipfofitlo  k;  ef- 
excom.  ext.Lindw.  pecially  if  in  his  Life-time  he  were  fo  publickly  denounced  ' :  Yea 
&  infra  ead.  pan!  tn°ugh  he  were  not  fo  denounced,  yet  (4)  fo  odious  is  the  Crime  of 
§  18.  Herefy,  that  he  may  be  condemned  of  Herefy  after  he  be  dead  m , 
c^n°nifufficIteX"-at  *ea**  tne  Exception  of  Intestability  may  be  oppofed  againft  the 
tiamob  crimen  quo  Probate  of  the  Teftament n.  If  the  (5)  Teftator  reclaim  his  Herefy, 
efficitur  quis  inte-  then  he  is  not  intertable,  although  he  did  not  reclaim  the  fame  be- 
fiicaM  f  ~  fore  Condemnation,  fo  that  he  do  it  before  he  be  delivered  to  the  fe- 
dicat  simo  de  Prse-  cular  Power  ?.    But  howfoever  he  recover  Ability  to  make  a  1  efta- 

tis  de   interp.  ult. 

vol.  lib.  2.  foi.  14S.  n.  75.  m  c.  fane  profertur.  q.  2.  L.  ex  judiciorum.  ff.  de  accu.  L.  Manichaeos.  C.de  hae- 
ret.  c.  urgentis.  de  haer.  extr.  Jul.  Clar.  §.  haerefis,  n.  21.  jEgid.  Boff.  tract,  var.  tit.  de  haeret.  Bellam.Dcc.o^. 
cum  feq.  b  per  ea  quae  habet  Dec.  in  L.  1.  de  fecundis  nuptiis.  C.  num.  7.  Cardinal,  in  clem,  eos  de  fepul- 
tur.  q.  10.  8c  infra  ead.  part.  §.  iS.  °  Hoc  tamen  jure  quo  nos  utimur,  nam  jure  civili  reclamans  poft  has- 
refin  poft  fententiam  folum  evitat  pctnam  mortis.  Panor.  in  c.  pen.  dc  haeret.  extr.  Boer,  decif.  343.  Boff.  tra&. 
var.  tit.  de  haereticis.  1 

merit. 
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merit,  which  reclaimeth  his  Hercfy  j  yet  the  Teftament  made  by  an 

Herctick,  whiles  he  perfifteth  in  his  Herefy,  doth  not  recover  any 

Force  by  fuch  Recantation  P.    And  if  he  fail  again  into  the  Herefy,  p.simodePrxrisde 

by  fuch  Relapfe  he  doth  incur  all  the  Punifhments  whereunto  he  was  ",n?rp-  u}\  voL  h7" 

iubject  betore  j  neither  is  his  Recantation  any  more  to  be  accepted  1.  56.  cujus  rci  ratio 

eft,  quia  tcftm.  fuic 
ab  initio  nullum.        i  Clar.  Boff.  Carerius,  Grillandus,  &  alii  de  Hxrcticis. 

Nota,  The  Statute  made  2  ff.  5.  c.  7.  whereby  the  Forfeiture  of 
Lands  in  Fee-limple  and  Goods  and  Chattels  were  given  in  Cafe  of 
Herefy,  ftandeth  repealed  by  the  Statute  1  Eliz.  c  i.  The  Books 
Which  fpeak  of  Forfeiture  are  grounded  upon  the  faid  Statute  2  H.  5. 
which  then  flood  in  Force  ;  faving  5  R.  2.  which  was  before  that 
Statute.  For  neither  Lands  nor  Goods  before  the  Making  of  that  Libro  5.  fol.  25.  l. 
Statute  of  2  H.  5.  were  forfeited  by  the  Conviction  of  Herefy,  be-  c£ff% )£*£• lnCt* 
caufe  the  Proceeding  therein  is  meerly  fpiritual,  and  pro  falute  ani- 
m<£^  and  in  a  Court  that  is  no  Court  of  Record :  And  therefore  the 
Conviction  of  Herefy  worketh  no  Forfeiture  of  any  Thing  that  is 
temporal,  viz.  of  Lands  or  Goods. 

But  now  by  the  Statute  29  Car.  2.  cap.  9.  the  Writ  de  haretlco 
comburendo,  with  all  the  Proceedings  thereon,  and  all  Punifhments 
by  Death,  in  Purfuance  of  any  Ecclefiaftical  Cenfures,  are  from 
thenceforth  utterly  abolifhed. 

§.  XV.  Of  an  Apoftata. 

i;  Jri  Apoftata  cannot  make  a  'Teftament. 

2.  An  Apoftata  worfe  than  an  Heretick. 

3.  Who  is  an  Apoftata. 

4.  The  State  of  the  Heretick  and  of  the  Apoftata  damnable. 

5.  Three  Kinds  of  Apofiafy. 

6.  Every  Apoftata  is  not  inteftable. 

THAT  (1 )  which  hath  been  fpoken  of  an  Heretick  may  alfo  be  r  L.  1. 2.  &  j.C^e 
verified  of  an  Apoftata r.  For  he  is  (2)  as  bad,  or  rather  Apoftar.SummaHo- 
worfe  and  more  execrable  f.  For  (3)  an  Apoftata  is  he  which  doth  a^i  quaiker.P°" 
wholly  ftart  back  from  the  Chriftian  Faith,  which  once  he  did  pro-  fwefcnb.  in  tit.de 
fefs,  and  wherein  he  was  once  baptized ;  and  bec'o'meth  in  Profeilion  ^' '  c'  L'  ult"  c' 
a  'Jew  or  a  Turk,  or  fome  other  Infidel,  approving  their  deteftable  <  Summa  Hoftienf. 
Rites  and  Superfti  ions e :  Whereas  an  Heretick,  albeit  he  do  obfti-  tit^deapoftar.extr. 
nately  perfeverc  in  his  Error,  yet  he  erreth  not  wholly,  but  parti-  c!  qu^damdeapoft^ 
cularly  in  fome  Part  of  the  Chriftian  Religion  u.  Both  in  Truth  &c.  contra  chri- 
are  abominable,  and  the  (4)  State  of  either"  miferable  and  damria-fIS!,™,md0eJ}*^t,'5r 

r     1         r-n  i         *        n  111  oumma  rioitienl. 

ble.     But  or  the    1  wo  the  Apoftata  is  more  horrible  ,•   and  better  tit.  de  hsret.  &  de 
were  it  never  to  have  known  the  Way  of  Truth,    than,  after  the  f p^a.'ft  p 
Knowledge  thereof,   to   rejeel  it,   or  ftart  away  from  it  x.      Wor-  v.a2I  PEpift.Pa'uUd 
thily  therefore  is  the  Apoftata  to  be  as  feverely  punifhed  as  an  He-  Hebrsos  c.  6.  ver.ov 

reticky.  Ipoftarrci"tn"I*de 

There  (5)  be  Three  Kinds  of  Apoftafy;  Perftdia,  Inobedienti<e, 
Irregidaritatis ;   one    of  Misbelief,    another  of  Difobedience,    the 
Third  of  Irregularity  z.    Apoftafy  of  Misbelief  is,  when  a  Man  doth  •  Summa  Hoftienf. 
utterjy  forfake  the  Chriftian  Belief,  as  Mention  is  made  before:  So q^^gf"'  §' 
did  Julian  the  Apoftata.    Apoftafy  of  Difobedience  is,  when  the 

.    N  2  Subjeft 
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a  Summa  Hoftienf.  Subject  refufcth  to  obey  the  lawful  Commandment  of  his  Ordinary 
adHebT^vS;:  or  Superior a :  And  fo  do  many  Anabaptifts  at  this' Day.  Apoftafy  of 
i>  c.  a  nobis  de  a-  Irregularity  is,  when  he  that  hath  entred  into  the  Miniftery,  and  ta- 
P°b  C*trR  b  d  ^en  ^°^  OrdeYS,  forfaketh  his  Spiritual  Profeffion,  and  becometh 
pofta.  c.  ea  not  in  Habit  only,  but  in  A&ions,  a  Lay-man  b.  But  (6)  I  fuppofe 
<<  Dc  quibus  Ab.  in  that  an  Apoftata  from  Obedience,  or  from  Spiritual  Profefiion,  is  not 
&  Hofti^fumm.  difablcd  to  make  his  Teftament  c,  though  he  be  worthily  fubjecl  to 
cod.  tir.  §.  quaiiter  other  grievous  Puni/hments  d. 

puniantun 

§.  XVI.  Of  Ufurers. 

i.  A  manifeft  TJfurer  cannot  make  a  Teftament. 

2.  'Every  Ufurer  is  not  int  eft  able. 

3.  Who  is  a  manifeft  Ufurer. 

4.  Whether  one  Act  may  make  an  Ufurer  to  he  manifeft. 

5.  Whether  he  be  an  Ufurer  which  lendeth  for  gain,  but  doth  not 

receive  any  more  than  the  Principal' 

6.  An  Ufurer  is  not  inteftable  in  England,  unlefs  he  take  above 

'Ten  in  the  Hundred  for  a  Tears  Forbearance,  or  after  that 
Rate. 

7.  The  Punijhment  for  Ufury  in  England. 

8.  A  manifeft  Ufurer  is  not  to  be  buried  in  any  Church  or  Church- 
yard. 


A 


Manifeft  ( 1 )  Ufurer  cannot  make  a  Teftament :   And  though 
he  make  one,  it  is  void  in  Law  concerning  Goods  and  Chat- 
tels, unlefs  he  fatisfy  for  the  Ufury,  or  put  in  Caution  for  Satisfac- 

«  c.  quanquam.  de  tion  to  be  made  c. 

ufur.  1.  6.  Clar.  §. 

teftm.  q.  26.  Michael  Graff.  Thcfaur.  com.  op.  §.  teftm.  q.  33. 

Where  it  is  (2)  faid,  a  manifeft  Ufurer,  we  are  to  note,  that  not 
every  Ufurer  is  excluded  from  making  a  Teftament,  but  a  manifeft 
f  d.  c.  quanquam.  jjfurer  only f  ;   that  is  to  fay,  (3)  fuch  an  One  as  hath  been  con- 
ge ibi  gloff.fc  dd.  derancd  for  an  ufurer,  or  hath  publickly  confeficd  that  he  hath  taken 
Ufury,  or  is  publickly  reputed  and  taken  for  an  Ufurer  amongft  his 
s  Gcm.&  Franc. in  Neighbours,  who  are  prefumed  to  know  his  Life  and  Converfation  8. 

d.  c.  quanquam.      ^  Verity  of  ^  g^    and  Exercife  Qf  tne  TraJe  Qf  Ufuryj   being 

the  Foundation  of  the  Fame  and  common  Opinion  that  he  was  an 
h  Ubi  conftat  de  Ufurer  h.  In  which  Cafe  he  being  not  only  an  Ufurer,  but  a  mani- 
EuS"&citaiis  feft  Ufurer,  exercifing  that  Trade,'  not  privately  only,  but  publickly, 
Veritas  fortificarur  his  Teftament  is  void  in  Law  '  :  Unlefs  he  made  Keftitution  or  Sa- 
per  famam  popuH  t{sfa£jon  for  tne  fame  [n  his  Life-time  k,  or  elfe  Caution  be  entred 
vei  confirmantem!  for  Reftitution  or  Satisfaction  to  be  made  after  his  Death *. 

per  tales  probatio-  .      _  . 

nes  fimul  junftas  inducitur  probatio  manifeft.  quoad  fincm,  de  quo  in  c.  quanquam.  de  ufur.  6.  Jo.  de  An.  in 
c.  3.  n.  3.  de  ufur.  ext.  quern  vide  n.  4.  Panor.  confil.  2.  1.  2.  '  Menoch.  de  Arbit.  Jnd.  1.  2.  caf  235.  Maf- 
card,  de  probac.  concluf.  1418.  Alphonf.  Villag.  Traft.  dc  ufur.  q.  35.  n.  2.  &  3.  k  Ed.  ca.  quanquam.  de 
ufur.  lib.  6.        '  Beroius  in  cap.    Qiiam  omnibus,  de  ufur.  ext.  n.  52. 

And  (4)  tho'  fome  are  of  this  Opinion,  that  a  Man  cannot  be  faid 

m  Ear.  in  L.  3.  de  to  be  a  manifeft  Ufurer,  unlefs  he  have  divers  Times  taken  Ufury  m ; 

furt"  ff'  yet  that  Opinion  is  not  held  for  found  amongft  the  Writers  of  the 

Ecclefiaftical  Laws ;   who  think  that  a  Man  may  be  a  manifeft  Ufu- 

«Cerd.inciem.eos.  rer  by  one  only  Aft,  the  fame  being  publick  and  manifeft  n.     Again, 

defepul.  q.  19.  *  our 
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our  U  furors  here  in  England  deal  fo  cunningly,  under  the  Cloak  of 
other  Contracts,  avoiding  the  odious  Name  of  an  Ufurer,  and  Pro- 
feflion  of  Ufury,  that  tho'  they  practice  nothing  more,  yet  (by  Rea- 
fon  of  the  Colour  wherewith  their  Actions  arc  dyed,  they  efcape 
the  Punifhmcnt  of  Law)  nothing  can  be  more  hardly  proved,  than 
that  they  be  mam/eft  Ufurer s ;   fo  that  a  Man  may  truly  fay,  Non 
deficit  jus,   fed  probatio :   Wherein  what  Proof  is  fufficient  in  this 
Cafe,  over  and  above  the  Proofs  formerly  defcribed,  is  left  unto  the 
"Wifdom  of  the  Judge  °.    Neverthelefs  (5 )  it  is  not  fufficient  in  Law,  °  Menoch.  d.  Car. 
to  deprive  a  Man  of  the  Authority  or  Liberty  of  Making  a  Tefta-  »35- in  prin.  &  fin. 
ment,  became  he  hath  lent  his  Money  or  Goods  to  Ufury,  unlefs  he 
have  taken  Increafe  over  and  above  the  Principal  P.     Neither  (6)  is  p  Dom.& Franc. in 
it  fufficient  to  have  taken  Ufury,  and  that  majiifeftly,  to  the  Effect  d- c-  quanq«am-  de 
of  Making  the  Ufurer  intertable,  unlefs  he  have  received  above  the  fponf.iifi.   ^^ 
Sum  of  *  T'en  'Pounds  for  the  Loan  or  Forbearing  of  an  Hundred 
Pounds  for  one  Tear,  or  after  that  Rate.    *  The  Sum  of  10/.  In-  37  H.8.  cap.  9. 
tereft  for  the  Forbearance  of  100/.  for  one  Year,   is  by  Virtue  of13  ^uf"^'*' 
the  Statute  37  H.  8.  and  this  was  reduced  to  8/.  per  Cent,  by  the  i2  Car.  2.  cap.  15. 
Statute  21  Jac.  cap.j.  and  afterwards  to  6 1,  per  Cent,  by  the  Sta- Ia  Annae»  caP- 1<s- 
tme  12  Car.  2.  and  now  by  the  Statute  12  Anna,  'tis  enacted,  that 
no  Perfcn  fhall  upon  any  Contract,  take  for  Loan  of  Money,  or  any 
Commodity  above  5/.  for  the  Forbearance  of  100/.  for  one  Year, 
and  after  that  Rate  for  a  greater  or  leffer  Sum,  or  for  a  longer  or 
fhorterTime;    and  all  Bonds,  Contracts,  Affurances,  &c.  for  Mo- 
lent  at  Ufury,  where  there  fhall  be  more  taken,  fhall  be  void,  and 
the  Offender  mall  forfeit  treble  the  Value  of  the  Money,  Wares,  and 
other  Things  fo  lent,  bargained  or  exchanged. 

And  no  Scriveners,  Brokers,  Solicitors,  or  'Drivers  of  Bargains^ 
fhall  take  more  than  5  s.  for  100/.  for  one  Year,  for  Brokage,  or 
procuring  the  Loan  or  Forbearance  of  any  Sum  of  Money,  and  fo 
rateably,  dye  on  Forfeiture  of  20/.  with  Cofts  of  Suit  to  the  King 
and  the  Informer,  who  will  fue  for  it  in  the  County  where  the  Of- 
fence was  committed. 

But  tho'  all  Ufury  is  condemned  by  the  Laws  and  Statutes  of  this 
Realm,  as  unlawful  9 :  Yet  neverthelefs  every  Kind  of  Ufury  is  not  <i  d.  Stat, 
punifhable  with  like  Penalty.     For  if  any  do  receive  Ufury  only  af- 
ter the  Rate  of  Ten  Pounds  in  the  Hundred  for  a  Year's  Forbear- 
ance, or  under  that  Rate,  he  fhall  only  forfeit  fo  much  as  fhall  be 
referved  or  received  by  Way  of  Ufury  above  the  Principal  r :  But  iff  ibid, 
any  fhall  receive  above  that  Rate,  he  doth  not  only  lofe  his  Princi- 
pal, together  with  the  Intereft,  but  is  alfo  to  be  punifhed  and  cor- 
rected according  to  the  Laws  Ecclrfiaftical  f.    By  (8)  which  Laws, r  Eod.  sitat.  EIi«. 
if  any  be  a  mamfefl  Ufurer,  not  only  his  Teftament  is  void,  as  is  a-  an'  *};  c-8- 
f  orcfaid,  but  his  Body,  after  he  is  dead,  is  not  to  be  buried  amongft 
the  Bodies  of  other  Chriftian  Men,  in  any  Church  or  Church-yard, 
until  there  be  Restitution   or  Caution  tendered  according  to  the 
Value  of  fuch  Goods r.  x  d-  c-  quanquam. 

Si  quis  de  ufura  convitfusfuerit,  omnes  res  fuas  amittat  u.  u  see  the'cuftome 

Ujurarii  omnes  res \  five  t  eft  at  us  five  inteflatus  deceff'erit,   re?  is  dc  Norm.  c.  20. -in- 
funt*.  J  °     »err,legeHSKEdwV 

tit      -r  a  r         •  a    ■        a    1  •?•     v  HJlanviI.hb.  7.0.16. 

Mamfejtus  ujtirarws  eft  mtejtabilis  >.  y  Fieta  lib.  2.  c.  jo. 

By  the  old  Laws  of  King  Alfred,  &c.  it  was  ordained,  that  the 
Chattels  of  Ufurers  ihould  be  forfeited  to  the  King,  their  Lands  and 

Inheritances 
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Inheritances   mould   efcheat  to  the  Lords  of  the  Fees,    and  they 
*  Major  c.  i.  §.  3.  mould  not  be  buried  in  the  Sanctuary  z. 

c.  5.  §.  1.  Pari.  50 

&.  3.  n.  58.  Flcta,  lib.  2.  c.  1.  Braft.  1.  3.  £  116,  117. 

§.  XVII.  Of  inceftuous  Perfons. 

1.  Whether  inceftuous  Terfons  may  give  any  "Thing  by  their  Te- 
jiament, and  to  whom. 

2.  What  Marriages  be  inceftuous. 

3.  What  'Degree  of  Coufanguinity  doth  hinder  Marriage. 

4.  Certain  Cafes  wherein  the  Teftators  may  bequeath  Jomeihing  to 

their  inceftuous  Children. 


HP 


E  (1)  who  doth  con  trad  inceftuous  Marriage  is  prohibited  to 
L  difpofe  any  Goods  or  Chattels  by  his  Laft  Will,  either  to  his 
■>  L.  fi  qms.  c.  de  Children  begotten  in  fuch  Marriage,  or  to  any  other  Perfon  a ;  fa- 
ince  .  nup.  ^.^  ^  ^  ^}1jj<£ren  begotten  in  lawful  Marriage,  (if  he  have  any 

by  a  former  Wife,)  or  to  his  Parents,  or  to  his  Brother,  or  Sifter,  or 
*>  d.  L.  fiquls.  Per  to  his  Uncle,  or  Aunt b.  By  (2)  inceftuous  Marriage,  in  this  Place, 
liberos  autem  in- 1  underftand  fuch  Marriages  as  are  folemnized  betwixt  a  Man  and 
tciiige  non  folum  ft  Woman,  being  of  Kindred  or  Alliance  the  one  to  the  other  within 

nlium     cc     nliam,    .      _  '  r   s->       n  •    •  a  rr    •  ■  1  •  1  •   1 •   ■ 

fed  nepotem  &  thofe  Degrees  01  Confanguinity  or  Affinity  within  which  it  is  not 
neptem,  &  ddn-  lawful  to  marry  c,-  that  is  to  fay,  within  the  Levitical  Degrees,  or 
feais^efcendeMes!  the  Degrees  prohibited  by  God's  Law.  The  Words  of  which  Law 
&perparentes,non  are,  d  If.  Thou  ftoalt  not  uncover  the  Nakednefs  of  a  Woman  and  her 
matrem ^cTetiam  daughter,  neither  Jlialt  thou  take  her  Sons  Daughter,  or  her 
avum.aviam,  &  a-  Daughters  Daughter,  to  uncover  her  Nakednefs,  for  they  are  her 
lios  afcendentes.  near  Kinfioomen ;  now  in  this  Prohibition  none  of  the  Wife's 
feCdC.LiiBquk?imo!  Kindred  are  mentioned,  but  her  Daughters,  and  yet  her  Mother  and 
de  Praxis  de  in  uk.  her  Sifter  are  both  comprehended  within  the  Reafon  thereof,  be- 
vol.  l.  2.  dub.  i.  fo-  caivfe  they  are  her  near  Kinfwomen. 

luc.  4.  n.  92.  J 

c  Covar.  de  fponf.  8c  matrim.  2.  part,  c.  6.  §.8.  c.  lex  ilia.  §.  inccftus  36.  q.  1.        d  Leviticus  18.  vcr.  17. 

p«v/i»*sCafe.  iinft.  But  the  Wife's  Sifter  s  Daughter  is  not  within  the  Levitical  De- 
235-  greesj  and  fo  it  was  adjudged  upon  Consideration  of  the  Statute  32 

SeeCiw  verfus^.8.  c  2%.  where  a  Man  married  his  Wife's  Sifter's  Daughter  j  but 
Bradjhaw.  3  Lev. it  was  otherwife  adjudged  in  e  Mans  Cafe,  where  after  the  Mar- 
364..  s.  p.  riage  the  Parties  were  divorced,  becaufe  the  Man  married  his  Wife's 

e  Cro.  Ehz.  22S.      ,,.,?,     ~  t  ,.  o     •  -**  1  1        /• 

Moor  907.  Sifters  Daughter,-    tis  true,  Serjeant  Moor,  who  reports  the  lame 

Cafe,  tells  us,  that  fuch  Marriage  is  not  prohibited,  becaufe  'tis  not 
within  the  Levitical  Degrees ;  but  the  Lord  Chief  Juftice  iVaughan 
\  Vaugh.Rep/521.  held  that  to  be  no  Manner  of  Reafon,  becaufe  fome  Marriages  muft 
be  prohibited  which  are  not  mentioned  amongft  thofe  Degrees,  as 
the  Father  from  marrying  his  Daughter,  the  Grandfon  from  marry- 
ing his  Grandmother,  and  the  Uncle  from  marrying  his  Brother's  or 
Sifters  Daughter. 
Worthy  v.  Watkin-      The  Suit  in  the  confiftory  Court  of  the  Archbifhop  of  Tork,  was 
fin.  Raym  464.     to  diflolve  a  Marriage  between  the  Husband  and  his  Wife's  Sifter 's 
zLcvXij18'        Daughter;  Serjeant  Levinz  tells  us,  it  was  with  his  Wife's  Daugh- 
ter, and  Juftice  Raymond,  who  reports  the  fame  Cafe,  fays,  it  was 
with  his  Sifters  Daughter ;    but  be  it  as  it  will,  the  Serjeant  re- 
ports, that  a  Prohibition  was  granted,  becaufe  it  was  not  within  the 
4  Levitical 
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Levitical  Degrees ;  'tis  true,  'tis  not  fo  exprefly  in  Words,  but  'tis 
within  the  fame  Reafon  of  the  Prohibition  in  the  18th.  Chap.  <ver.  14. 
where  the  Nephew  is  exprefly  forbid  to  marry  his  Fathers  Brother's 
Wife,  becaufe  flie  is  his  Aunt ;  and  for  the  fame  Reafon  in  the  prin- 
cipal Cafe,  the  Husband  muft  be  prohibited  to  marry  his  Wife's 
Sifter's  Daughter,  becaufe  he  is  her  Uncle;  and  in  arguing  this 
Matter,  one  of  the  Judges  cited  Allingtons  Cafe,  where  it  was  held 
incongruous,  for  the  Nephew  to  marry  the  Aunt,  becaufe  me  who 
is  fuperior  to  her  Husband  in  Parentage,  muft  be  inferior  to  him  in 
Marriage  ;  but  the  Reafon  is  not  the  fame  where  the  Uncle  marries  !  MoT  44  J  s^o- 
the  §  Niece,  becaufe  he  is  fuperior  to  her  in  both  thefe  Refpects.        thcrwif.;  adjudged. 

The  Queftion  in  this  Cafe  was,  whether  a  Man  after  the  Death  Hui  vcrr-js  Good. 
of  his  Wife  might  lawfully  marry  her  Sifter ;   the  Chief  Juftice  Vau§han  3°2« 
J^aughan,  and  the  whole  Court  of  Common  Pleas  held,  that  fuch 
Marriage  was  unlawful,  becaufe  'tis  exprefly  prohibited  in  the  h  18th  h  J-evit.  18.  v.  18. 
Chapter  of  Leviticus.,  for  to  marry  the  Wife's  Sifter  is  prohibited 
in  fome  Degree  of  Affinity,  by  thefe  Words,  (viz.)  Thou  Jhalt  not 
take  a  Wife  to  her  Sifter  to  vex  her,  to  uncover  her  Nakednefs,  he- 
fides  the  other  during  her  Life;   but  admitting  'tis  not  within  the 
Levitical  Degrees,  if  the  Marriage  is  had  after  the  Death  of  the 
.Wife,  yet  'tis  prohibited  by  God's  Law ;   now  'tis  declared  by  *  Ad i  lS  H* 8-  caP- 1* 
of  Parliament  to  be  again  ft  God's  Law,  (viz.)  'That  no  Difpenfa- 
tion  Jhall  be  made  of  a  Marriage  of  a  Man  with  his  Wife's  Sifter, 
(and  the  Reafon  there  given  is)  becaufe  "'tis  againft  God's  Law ;  'tis 
true;  that  Statute  was  repealed  by  1  &  2  *Ph.  &  Mar.  cap.  8.  but 
it  was  revived  by  1  Eliz.  cap.  1.  befides,  this  Marriage  is  declared 
to  be  againft  God's  Law  by  the  k  Canons  of  King  James ;  which  k  99^  Canon,  An- 
were  confirmed  by  the  Parliament,  (viz.)  No  T  erj  on  fo  all  marry  Wl6°^' 
within  the  'Degrees  prohibited  by  God's  Law,  a?id  exprejjed  in  a 
Table  fet  forth  by  Authority  in  the  Tear  1563,  and  all  Marriages 
ctherwife  jnade  and  contracted,  Jhall  be  adjudged  incefiuous ;  now  a 
Marriage  between  a  Man  and  his  Wife's  Sifter  is  expreffed  in  that 
Table. 

So  where  a  Libel  was  exhibited  againft  the  Defendant  for  Inceft  in  Hams  ver.  HUhi 
marrying  his  Wife's  Sifter;  he  fuggefted  for  a  Prohibition,  that  his^saufsfs.' 
firft  Wife  was  dead,  and  that  he  had  a  Son  by  his  prefent  Wife,  to  2 
whom  an  Eftate  would  defcend  as  Heir  to  his  Mother ;   and  that 
tho'  he  pleaded  this  Matter  in  the  Spiritual  Court,  yet  they  pro- 
ceeded to  make  the  Marriage  void,  and  to  baftardife  the  Iflue;  but 
a  Prohibition  was  granted  as  to  that  Matter,   and  that  they  might 
proceed  to  punifli  the  Inceft. 

Prohibition,  &c.  the  Husband  fuggefted,  that  he  had  fettled  his  Coikn\  Cafe. 
Lands  on  his  Children  by  his  prefent  Wife,  and  that  he  was  profe- T*  ^ones  aI3' 
cuted  in  the  Arches  to  be  divorced,  for  that  fhe  was  the  Sifter  of  his 
firfi  Wife;  the  Confequence  whereof  was  to  make  his  children 
Baftards,  and  draw  the  Settlement  of  his  Lands  in  Queftion,  but  the 
Prohibition  was  denied ;  for  if  it  mould  be  granted,  then  every  in- 
ceftuous  Marriage  might  be  flickered  under  the  like  Pretence ;  and 
the  Matter  being  proper  to  the  Jurifdiclion  of  the  Ecclefiaftical  Court, 
it  fliall  be  determined  there,  tho'  a  Temporal  Inheritance  may  con- 
fequentially  come  in  Queftion. 

Libel,  &c.  againft  a  Man  for  Marrying  his  Wife's  Sifters  JBaftard,  Haines  ver.  Jefcott. 
he  fuggefted  for  a  Prohibition,   that  a  Baftard  Daughter  was  not 5     od* 1<s3, 
within  any  of  the  Levitical  Degrees,  either  of  Consanguinity  or  Af- 
finity, 
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finity,  that  the  Prohibiting  a  Man  to  approach  to  any  near  of  Kin, 
can  never  be  intended  of  a  Baftard,  becaufe  me  is  in  Law  account- 
ed filia  populi,  and  by  Confequence  can  have  no  Kin ;  to  which  it 
was  anfwered,  that  at  the  Time  when  the  Levitical  Law  was  given 
to  the  Jfraelites,  there  was  no  Difference  amongft  them,  between  a 
Child  born  in  Adultery  and  in  lawful  Marriage;  that  the  Levitical 
Law  was  founded  on  the  Law  of  Nature  as  well  as  on  a  politick 
Reafon  to  enlarge  their  Kindred,  and  to  unite  their  Families  j  and 
therefore  'tis  naturally  as  unlawful  to  marry  his  Wife's  Sifter's  Ba- 
ftard, as  it  would  be  to  marry  his  Wife's  Sifters  legitimate  Daugh- 
ter; therefore  fuch  a  Marriage  is  not  prohibited  by  thefe  Words,  Ad 
proximum  Sanguinis  non  accedas ;  the  Court  inclined  to  grant  a  Pro- 
hibition in  the  principal  Cafe. 

By  the  (3)  Statutes  of  this  Realm  it  is  declared  and  eftablifhed  to 

be  lawful  for  all  Perfons  to  many,  which  be  not  prohibited  by  God's 

Law ;  and  that  no  Prohibition  (God's  Law  excepted)  ftjall  trouble 

<stat.  h.8.  an.  52.  or  impeacfo  any  Marriage,  without  the  Levitical  Degrees1.    And 

therefore  whofoever  doth  marry,  being  prohibited  by  God's  Law,  or 

being  within  the  Levitical  Degrees,    cannot  difpofe  any  Thing  by 

his  Teftament  but  to  the  Perfons  above-named  ;  and  efpecially  not 

to  his  or  her  Children  begotten  in  fuch  inceftuous  Marriages :  Unlefs 

(4)  the  Parents  were  ignorant  of  the  Impediment  of  fuch  Confan- 

»  Simo  de  Praetis  gUinity  or  Affinity  m.     In  which  Cafe,  the  Marriage  being  publick- 

iib.T^Juk  j. To-  ly  folemnized,  the  Children  which  are  born  during  fuch  their  Igno- 

luc.4.  n.  9%.         ranee,  or  the  Ignorance  of  one  of  them,   are  by  the  Ecclefiaftical 

Canons  capable  of  all  Legacies  and  all  Manner  of  teftamentary  Be- 

n  c.  cum  inhibkio.  nefits,  as  legitimate  n  ;  albeit  the  Parents  afterwards  mould  be  di- 

§.  fi  quis.  de  eland.  vorce(j  o#     Qr  unlefs  fo  much  only  were  left  unto  their  faid  Chil- 

ptnon  Brook  tit!  dren,  as  would  ferve  for  their  competent  Suftentation  or  Nourifh- 

Baftardy,    n.   23.  ment  P :    Or  unlefs  the  Children  were  appointed   bare  Executors, 

Fitzherb.  tit.  Ba-  wjthout  any  other  Benefit.     In  which  Cafes  the  Teftament  is  good  \ 

ltardy,  n.  2.  \  r  1 

0    Cov.  cpit.    dc  as  hereafter  more  at  large  r. 

fponfal.  2.  part.c.8. 

§.  j.  contrarium  tenet  Brook  tit.  Baftardy,  n.  23.  &  alibi  per  enndem  inter  fuos  eafus,  an.  24  Hen.  8.  quern  lo- 
cum diligenter  obferves  cupio.  t  Iftud  ita  jure  Can.  c.  cum  habcrcr.  de  eo  qui  dux.  in  ux.  ext.  quod  c.  lo- 
cum habet  non  folum  in  fpuriis,  fed  etiam  in  inceftuofis,  ur  eft  com.  op.  tcfte  Decio  in  c.  in  prxfentia.  de 
prob.  ext.  n.  39.  Gabr.  lib.  6.  de  alimen.  concl.  1.  n.  5.  1  Infra  5.  part.  §.  7,  Petr.  Duen.  reg.  566.  Limit,  o. 
verb,  filius.  Simo  de  Praetis  de  interp.  ult.  vol.  lib.  5.  fol.  1 7.  n.  27.        r  Infra  5.  part.  <j.  7. 

§.  XVIII.   Of  a  Sodomite. 

1.  Who  is  a  Sodomite. 

2.  A  Sodomite  can?iot  make  a  'Teftament. 

3.  What  if  he  were  never  condemned  of  Sodomitry? 

A  (1)  Sodomite,  (that  is  to  fay,  he  or  fhe  that  doth  commit  that 
dicitu "'non  folum  £*■  wicked  and  horrible  Sin  againft  Nature  f,  as  did  the  Sodomites, 
iiiudnefandum pec- whereof  Mention  is  made  in  the  Holy  Scripture1,)  is  (2)  prohibited 
catum  inter  ™f- to  make  a  Teftament  «,  and  to  bequeath  his  Goods  and  Chattels. 

culos.led  etiam  na-  A      ,      ,,     .     1  -oi/n  1  1.1  r  -     1  ■ 

gitium  iliud  con- And  albeit  he  were  not  convicted,  (3)  or  condemned  thereor  m  his 

tra    natnram   cum 

fcenuna  ;  &  hxc  opinio  communis  eft,  contra  Socin.  contendentcm  iftiufmodi  peccatum  non  Sodomiam,  fed 
cxtraordinariam  quandam  pollutionem  dici  debere,  quern  DD.  communircr  reprobant,  ut  rcfert  Vivius,  lib. 
com.  op.  verb.  Sodomia.  Dec.  in  L.  j.  de  fecundis  nuptiis,  11.9.  C.  Card,  in  clem.  1.  de  confang.  &  aft.  q.  13. 
«  Gen.  c.  19.        »  Spec.de  Inft.  edit.  §.  compendiofo,  n.  5. 

1  Life-time, 
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Life-time,  yet  I  fuppofe  this  Exception  may  be  objected  againft  the 

Probate  of  the  Tcftament x;  for  that  he  was  intertable  at  the  Time  i2S™.&£ 

of  the  Fadt  Committed  y.  mo  dc  Prjetis  de  in- 

terp.  ult.  vol.  li.  I. 
dub.  1.  lbluc.4.  n.  97.        y  Simo  dc  Praetis  &  Dec.  ubi  fupra.  Adde  Cardinal,  in  clem,  eos  dc  fcpul.  q.  19. 

Buggery  or  Sodomy  is  the  carnal  Knowledge  of  the  Body  of  Man,  Lee  ?x°g'  "- vt? 
Woman,  or  Beaft,  againft  the  Order  of  Nature ;  it  may  be  commit-    evu' 1  '  v'  iZ,i'i' 
ted  by  a  Man  with  a  Man,  or  with  a  Woman,  or  by  either  Man  or 
Woman  with  a  Be  aft ;  'tis  Felony  by  the  antient  Common  Law, 
both  in  the  Agent  and  patient,  unlefs  it  be  in  a  Boy  or  Girl  under 
the  Age  of  Difcretion  ;  and  not  only  he  who  doth  the  Aft  is  a  prin- 
cipal Felon,  but  all  thofe  who  are  prcfent  aiding  and  aflifting  the 
Criminal,  are  likewife  Principals ;    and  by  the  Statute  z  25  H.8.*  a5H.8.  cap.c. 
Clergy  is  taken  from  the  Offenders ;  the  Words  of  which  Statute  are,  Sce  5 Eliz-  "P-^* 
If  a?iy  Perfon  fhall  commit,  (jc.  which  Word  Per  fan  extends  to  a 
Woman  as  well  as  a  Man. 

§.  XIX.  Of  a  Libeller. 

1.  Jfbat  is  a  famous  Libel. 

2.  A  Libeller  int eft able. 

A(i)  Famous  a  Libel  is  a  Writing  made  to  the  Infamy  of  any a  F*™0£|m  qu,an" 
Man,  published  abroad  to  that  End  b:  And  he  that  (2)  is  con-  pXm  fumrmu™ 
demned  for  Devifing,  Writing,  or  Publifhing  the  fame,  is  thereby  »s  exempi is  often- 
deprived  of  the  Ability  of  Making  aTeftament,  or  difpofing  of  any  ej^Sa?^'' 

his  Goods  or  Chattels  c.  »    Summa    Angel. 

Sum.  Silvcft.  verb, 
libellus.        c  L.  fi  cui.  §.  fi  quis.  ff.de  tefta.  L.  unic.  de  famof.  libel.  C.  Pctr.  a  Pla.  epic,  dclift.  lib.  1.  c.  3. 

§.  XX.  Of  him  that  killeth  himfelf. 

IF  any  Man  do  willingly  kill  himfelf,  his  Teftament,  if  he  made 
any,  is  void  d,  both  concerning  the  Appointment  of  the  Execu-  :us.Aqtefta  .ffL.T. 
tor,  and  alfo  concerning  the  Legacy  or  Bequeft  of  any  Goods,-  forquiteft.fac.  poff.c. 
they  are  confifcate  e.  Ju^lfbH^Su 

But  by  the  Law  of  this  Realm,  the  Goods  and  Chattels  of  a  Feb  °  ft  x  u  ' 

de  fe  are  not  forfeited,  till  it  be  found  by  the  Oath  of  Twelve  Men 
before  the  Coroner  fi/per  vifum  corporis^  or  appear  upon  Record. 
So  adjudged  H.  27  Eliz.  S.  R.  Laitght07is  Cafe,  cited  in  Foxlys 
Cafe,  lib.  5.  no.b.  Inft.  part  3.  /o/.jy. 

If  the  Teftament  be  of  Lands,  it  feems  it  is  not  void,  becaufe  a  f  Brmon,c.7.Cuft. 
Feb  de  fe  doth  not  forfeit  any  Lands  of  Inheritance  f :  For  no  Man  JftNo™V0T.  V5\ 
can  forfeit  his  Lands  without  an  Attainder  by  Courfe  of  Law.  Fleta,  cap!  36. 

The  Forfeiture  of  the  Goods  and  Chattels  muff,  relate  to  the  i  Lev.  8. 
Time  of  the  Stroke  given,  and  not  to  the  Death  of  the  Criminal ; 
and  there  is  a  Difference  between  Killing  ones  felf  and  another,  for 
the  firft  is  againft  the  Law  of  Nature,  the  other  is  againft  the  Mofai- 
cal  Law,  by  which  Vengeance  is  to  be  taken  againft  the  Manflayer ; 
but  no  Vengeance  can  be  had  againft  one  who  kills  himfelf,  there- 
fore his  Goods,  &c,  are  forfeited  to  the  King,  who  is  by  this  Means 
deprived  of  the  Benefit  of  a  Subject. 

o  §.  XXI.  Of 


98  Who  may  make  a  Teftament,  or  not.  Part  II. 

§.  XXI.  Of  him  that  is  outlawed. 

■  \ 
t.  An  outlawed  'per [on  lofeth  his  Goods,  and  ^Benefit  of  the  Law. 

2.  What  if  the  Action  be  per/onal  ? 

3 .  What  if  the  Action  be  unjuji  ? 

4.  Whether  an  outlawed  Terfon  way  make  his  ctejiament  ? 

5.  What  if  the  Prince  give  the  Goods  to  the  Executor  ?   Whether 

is  he  therefore  chargeable  with  the  cPay7nent  of  Legacies  ? 

6.  He  that  is  outlawed  doth  fometime  forfeit  not  Goods  only,  but 
Lands  alfo. 

7.  An  outlawed  Perfon  may  make  his  L'eftament  of  Lands  not 
forfeited. 

8.  An  outlawed  Per  [on  may  ajjign  tutors  tefiamentary  to  his  Chil- 
dren. 

9.  Certain  other  Cafes  wherein  he  that  is  outlawed  may  make  his 
Tefta7uent. 

AN  (1)  outlawed  Perfon  is  not  only  out  of  the  Protection  of  the 
Prince,  and  out  of  the  Aid  of  the  Laws  of  this  Realm  ?,  but 
Law,verb.Utkgary.  alf°  a^  his  Goods  and  Chattels  be  forfeited  to  the  Prince,  by  Means 
j>Doa.&Stud.lib.2.  of  the  Outlawry  h  ;   although  (2)  he  were  outlawed  but  in  an  Ac- 
^  Terms  ubi  fupra.  tlon  Per^ona^ * :  And  although  (3)  alfo  the  Action  were  not  juft,  ne- 
verthelefs  his  Goods  and  Chattels  are  forfeited,  by  Reafon  of  his 
Contempt  in  not  appearing :   For  it  is  a  Maxim  in  the  Common 
Laws  of  this  Realm,  that  he  that  is  outlawed  doth  forfeit  all  his 
Goods  and  Chattels  to  the  Prince,  without  Diftyiction,  whether  the 
*Dofl.& Stud. l.a.  Action  be  juft  or  unjuft  k.     And  therefore  (4)  it  followeth,  that  he 
c* 3'  that  is  outlawed  cannot  make  his  Teftament  of  his  Goods  fo  for- 

>  Jul.  Clar.  §.  teftm.  feited  '.  Infomuch  that  (5)  if  the  Prince,  having  feifed  the  forfeit- 
^'b!9i'.^?5&StUd'ed  Goods  of  the  Teftator,  mould  give  the  fame  again  to  the  Exe- 
cutor ;  neverthelefs  the  Teftament  is  void  in  refpect  of  fuch  Goods  ,- 
neither  can  the  Legataries  recover  the  fame  at  the  Hands  of  the 
™  Do&.  &  Stud.  Executor  m  :  For  by  the  Forfeiture  and  Seifin  the  Property  thereof  is 
Jl^  VL't'   _.  ,L     altered,  and  fo  cealing  to  be  the  Goods  of  the  Teftator,  do  not  charge 

"  Dott.&Stud.lib.2.    .      ■r,4.Arr^n 

t.  3.  &  lib.  c.  6.     the  Executors  as  Allets n. 

If  (6)  the  Teftator  be  outlawed  by  an  Outlawry  for  Felony,  then- 
he  doth  not  only  forfeit  his  Goods  and  Chattels,  but  alfo  his  Lands 
and  Tenements,  whether  they  be  holden  in  Fee-fimple  or  for  Term 
8  Terms  of  Law,  of  Life  °.     And  he  that  is  thus  outlawed  can  neither  make  his  Te- 
verb.  Uthgary.       figment  of  thofe  Goods  nor  of  thofe  Lands,  for  they  are  none  of  his. 
But  if  an  Exigent  for  Felony  be  awarded  againft  a  Man,  whereby 
he  lofeth  all  his  Goods,  yet  he  may  make  an  Executor  to  reverfe  it,. 
for  there  he  is  not  attainted.  Roll's  Abridg.  Tit.  Execut.  h. 

Howbeit  (7). I  fuppofe  that  he  that  is  outlawed  in  an  A&ion  per- 
fonal may  make  his  Teftament  of  his  Lands,  for  they  are  not  for- 
f  Vide  quse  fequun- feited  P.     Or  if  (8)  he  do  aflign  Tutors  to  his  Children,  (as  within 
quoedamtendirqd'  the  Province  of  Tork  and  other  Places,  by  Cuftom  there  ufed,  Pa- 
fcripferunt  Brook,  rents  may  do  1,)  the  fame  Aifignation  is  to  be  confirmed  *■'  by  the  Or- 

tit.  Gard,  9.  6.   &z 

Perkins  tit.  Grant,  fol.  6\  1  Infra  pan  3.  §.  vij.  r  Is  cnim  qui  noftratibus  dicitur  utkgatOs,  parum  difj 
fert  a  relegato  :  Cum  relegatio  (ficut  uclegatio)  nihil  aliud  el*-,  quam  ex-ilium  temporarium.  L.  relegari.  if',  de 
pren.  Quinimo  &  relegati  quandoque  (prom  etiam  utlegati)  bona  confifcata  funt.  Jul.  Clar.  (j.  tcft'm.  q.  22. 
Attamen  non  amittit  teftm.  faftionem  relegatus  quoad  bona,  fi  quae  fint  non  confifcata.  Jul.  Clar.  d.  q.  22. 
Qiiare  ficut  relegatus,  ita  etiam  utlegatus  teftandi  facultatem  retinet;  fi  quid  fuperfit  non  profcripturn,  five 
publicatum.  Porro  bannitus  non  eft  inteftabilis.  Clar.  q.  17.  Denique  nee  deportarus  ad  pias  caufas.  GrafT. 
$.  teftm.  q.  17.  n.  9.  Multo  minus  erRcitur  uricgatus  inteftabilis,  quoad  ea  qua:  non  funt  applicanda  fifco. 

4  dinary 
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dinary  to  whom  the  Probate  of  Teftaments  appertained].     Or  (5?)  if 

there  be  any  Error  or  Difcontinuance  in  the  Suit  or  Procefs,    by 

Means  whereof  the  Outlawry  is  rcverfed  or  annulled*     Or  if  the 

Party  outlawed  were  beyond  the  Seas  at  the  Time  of  the  Outlawry 

pronounced  f.     Or  if  Three  Proclamations  were  not  made,  accord- '  Terms  «/  Law, 

ing  to  the  Statute  lately  made  in  that  Behalf,  viz.  one  in  the  open  verb'  Utleg' 

County-Court,    another   at  the   general  Quarter-SefTion,    and  the 

Third  at  the  Church  or  Chapel  where  the  Party  Defendant  dwel- 

leth  r  ,•    in  refp:ct  whereof  the  Outlawry  is  reverfed  and  void.     In  '  Stat.  EH*,  an.  51. 

thefe  and  like  Cafes  the  Teftament  is  good,   notwithftanding  fuch  ca' 3-        . 

Outlawry.    And  fo  it  is  if  Pardon  be  obtained,  and  he  thereby  ful-  "enHs dfilljuffi" 

ly  rcftored  u.  ff. 

Where  an  Executor  is  outlawed,  yet  he  may  maintain  an  Adion, 
but  where  the  Teftator  is  outlawed,  and  an  Action  of  Debt  is 
brought  againft  his  Executor,  'tis  a  good  Plea  for  him  to  plead,  that 
his  Teftator  was  outlawed ;  but  it  was  otherwife  adjudged  in  Bullen 
and  Jervis's  Cafe,  as  followeth: 

An  A&ion  of  Debt  was  brought  againft  A.  as  Executor  of  B.  J. 
pleaded  that  B.  was  outlawed  at  the  Suit  of  H.  after  Judgment,  and 
fo  continued  outlawed  when  he  died,  and  that  it  is  in  full  Force  ,- 
and  demanded  Judgment  y£  action,  &c.  upon  which  Plea  the  Plain- 
tiff demurr'd  :  And  adjudged  no  Plea,  becaufe  the  Plea  doth  not  a- 
mount  to  more,  but  that  he  hath  no  Goods :  And  fo  he  anfwereth 
argumentative,  and  by  Implication.  And  it  was  holden  that  this 
Plea  doth  not  prove  a  Nullity  of  the  Will,  for  then  he  might  have 
pleaded,  that  he  was  never  Executor.  49  E.  3.  5.  29  Jjf.  63.  33  H. 
6.  27.  And  an  Adminiftrator  or  Executor  may  have  divers  Goods 
which  are  not  forfeited  to  the  King,  as  Arrearages  of  Rent  upon  an 
Eftate  for  Life.  M.  20  Jac.  Robert  Bullen  verfus  Jervis.  T.  37  E- 
liz.  Rot.  1954.  x  Wolley  verfus  Bradwell.  Huttons  Rep.  fol.  J3.  36  x  Cro-  Elfe-  575- 
H.6.  27.  21  E.  3.  5-  ' 

A  Man  outlawed  in  a  perfonal  Action  may  make  Executors,  for 
he  may  have  Debts  upon  Contract  which  are  not  forfeited  to  the 
King ;  and  thofe  Executors  may  have  a  Writ  of  Error  to  reverfe  the 
Outlawry.  M.  43, 44  Eliz.  B.  R.  inter  y  Shazv  and  Cuttrefs.  RoWs  y  Cro.  Eliz.  850. 
Abridgment,  tit.  Executor.  H.  16  E.  4.  fol.  4.  9  H.  6.  20.  Brook's  A- 
bridgment,  tit.  Outlawry,  pi.  49*  54-  59- 

And  if  the  Teftator  had  mortgaged  his  Land  upon  Condition,  that 
if  the  Mortgagee  pay  not  at  fuch  a  Day  to  him  or  his  Executors 
100/.  that  then  it  {hall  be  lawful  for  him  or  his  Heirs  to  re-enter, 
and  after  and  before  the  Day  the  Teftator  is  outlawed,  and  makes 
his  Executors  and  dies,  and  at  the  Day  the  Mortgagee  pays  the  Mo- 
ney to  the  Executors ;  that  is  Aflets,  and  not  forfeited  to  the  King. 
Buttons  Rep.  fol.  5 3. 

But  if  A.  takes  a  Bond  in  another's  Name,  and  is  afterwards  out- 
lawed, the  King  mall  have  the  Bond;  and  it  fhall  not  be  Aflets  to 
his  Executors  if  he  dieth.  Adjudged  24  Eliz.  Birkefs  Cafe.  Croke, 
part  2.  fol.  513.  The  King  verfus  Sir  jo.  cDaccombe\  Executors  in 
the  Exchequer. 

So  if  Leflee  for  Years  aflign  his  Term  to  another  in  Truft  for  him- 
felf,  and  if  Leflee  for  Years  be  outlawed,  this  Truft  will  be  forfeit- 
ed to  the  King.  2^  Eliz.  Armftrong's  Cafe.  Crok.  part  2.  fol.  513. 

The  Teftator  was  outlawed  for  Felony,  and  his  Executor  brought  March's  Cafe,   5 
a  Writ  of  Error  to  reverfe  the  Outlawry ,-  it  was  objected,  that  one  Jg  "^  s  c 

O  a  attainted  Cro.  Eliz. '2  7  3.-" 
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attainted  in  Felony  could  not  make  a  Will,  and  confequently  an 
Executor ;  but  if  he  could,  lie  mould  only  have  a  Writ  of  Error 
to  reverfe  an  Outlawry  in  a  perfonal  Action,  and  not  in  a  criminal 
Cafe,  as  this  was ;  but  adjudged,  that  this  Executor  mall  have  a 
Writ  of  Error,  becaufe  his  Teftator  might  not  be  outlawed  law- 
fully, for  'tis  probable  he  might  have  only  Goods  and  no  Lands, 
and  if  fo,  then  he  was  not  duly  outlawed ;  fo  that  if  this  Writ  of 
Error  would  not  lie,  then  the  Executor  might  lofe  all  the  Goods,- 
therefore  Leonard  reports,   that  it  was  adjudged  to  lie;   and  my 

*  5  Rep.  in.        Lord  Coke  in  z  Foxleys  Cafe  cites  it  to  be  fo  adjudged. 

The  Plaintiff  exhibited  a  Bill  in  Equity  to  be  relieved,  and  to 
have  a  Debt  due  to  him  as  Executor,  &c.  The  Defendant  pleaded 
in  Bar,  that  the  Plaintiff  was  Outlawed,  but  it  was  over-ruled,  be- 
caufe the  Plaintiff  fued  as  Executor  in  the  Right  of  another.  Ver- 
non  185.  Ki/ligrezvvertus  Killigrew. 

So  where  Debt  was  brought  againft  an  Executor,  who  pleaded, 
that  his  Teftator  was  outlawed,  and  died  outlawed  ;  it  was  adjudg- 
ed, that  this  did  not  prove  that  the  Will  was  void,  becaufe  the  Plea 
amounts  to  no  more,  that  no  Goods  came  to  the  Hands  of  the  De- 
fendant as  Executor,  to  fatisfy  the  Teftator's  Debts,  they  being  for- 
feited by  the  Outlawry  ;  for  if  he  would  have  made  the  Will  void, 
he  ought  to  have  pleaded,  that  he  never  was  Executor. 

A  Perfon  outlawed  is  not  incapable  of  being  a  Legatary,  but  he 
cannot  fue  for  the  Legacy,  unlefs  the  Outlawry  is  reverfed  by  fome 
Error  or  Difconti nuance  in  the  Suit,  or  unlefs  he  was  boyond  Sea  at 
the  Time  of  the  Outlawry  pronounced,  or  unlefs  there  was  fome 
Defect  or  OmifTion  in   the  Three  Proclamations  required  by  the 

»  31  Eliz.  cap.  3.    a  Statute,  or  unlefs  he  hath  a  b  Pardon,  in  which  the  Words  are  to 
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Safef'  m  be  confidered,  for  by  the  Outlawry  the  Legacy  is  forfeited. 


§.  XXII.  Of  an  excommunicate  Perfon. 

j.  Jin  excommunicate  'Perfon  may  make  a  cTeJfa?/jent. 
2.  Saving  in  certain  Cafes. 


w 


"Hether  (1)  an  excommunicate  Perfon  may  make  a  Tefta- 
ment,  or  not,  is  a  Qucftion  which  hath  many  Patrons,  both 
of  the  affirmative  and  negative  Part ;  howbeit  the  Affirmative  hath 
«  G-b-  R  m  Jib 4  more  m  Number,  and  thofe  alfo  greater  in  Weight  or  Authority  c. 
com.  conci.  tit.  de  And  this  affirmative  Conclufion  proceedeth,  although  he  be  publick- 
tefta  conci.i.Graff.  ]y  excommunicated  d  j  unlefi  'tis  (2)  for  Herej}',  or  manifeft  Ufury, 
^tcftmnq.C-°4nPe°tr  or  r°r  fome  otner  Caufe  for  the  which  he  is  prohibited  to  make  any 
Duen.  trail,  rcg.  &  Teftamcnt e  :  Or  unlefs  he  be  excommunicate  with  that  great  Cm'/e, 
fall.ubicitantnr&  whjcn  }s  called  Jnathema,  which  is  not  to  be  infli&ed  but  upon 
nwnisAuthorespe-  great  Caufe,  with  great  Deliberation  and  Solemnity  f. 

nc  infiniti. 

d  Graff.  &  Duen.  ubi  fupra.         e  Scd  an  hie  etiam  opus  fit  denunciatione,  vide  quss  fuperius  di£ta  funt  ead, 

part.  <j.  14.  &  §.  18.         f  Socin.  Traft.  reg.  &  fall.  verb,  excommunicatus. 

Excommunication  is  a  Calling  any  Perfon  out  of  the  Communion 
of  the  Church,  and  in  the  primitive  Times  of  Chriftianity,  it  was  a 
Sentence  decreed,  by  and  with  the  Confent  of  the  Church  in  gene- 
ral upon  a  full  Hearing  of  the  Matter,  and  pronounced  by  the  Bi- 
fhopj  and  by  the  Cuftom  of  this  Realm,  the  Perfon  who  remained 
3  Forty 
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Forty  Days  under  this  Sentence,  was,  at  the  Requeft  of  his  proper 
Dioceian,  to  be  arretted  and  imprifoncd  by  a  Writ  De  excommuni- 
cato capiendo,  but  firft  there  ought  to  be  a  Significavit,  which  is  the 
Bifliop's  Letter  under  the  Epifcopal  Seal,  fignifying  to  the  Court  of 
Chancery  the  Contempt  of  the  Party  to  Holy  Church. 

The  Forty  Days  are  to  be  accounted  after  the  Minifter  hath  pub- 
lished the  Excommunication  in  the  Church,  which  is  done  by  Vir- 
tue of  an  Inftrument  he  hath  for  that  Purpofe  under  the  Seal  of  the  %.  N.  B.  6i,  <jj. 
Ecclefiaftical  Court ;  and  then  if  the  Perfon  excommunicated  doth  g  ^ep  \J£ 
not  fubmit  within  Forty  Days  after  the  faid  Publication,  then  after 
the  Significavit  he  may  be  arretted  upon  the  Capias ;  and  whilft  he 
is  under  this  Sentence,  he  is  difabled  to  do  any  judicial  Act,  as  to 
fue,  to  be  a  Witnefs,  &el  fo  likewife  if  an  Executor  or  Adminiftra- 
tor  is  excommunicated,  he  is  difabled  to  fue  as  Executor,  becaufe 
he  who  converfeth  with  a  Perfon  excommunicate,  is  himfelf  excom- 
municated. 

$.  XXIII.  Of  prodigal  Perfons. 

1.  {Divers  'Perfons  int  eft  able  by  the  Civil  Law,  which  are  not  pro- 

hibited by  the  Laws  and  Cuftoms  of  this  Realm. 

OThers  (i)  alfo  for  other  Caufes  are  forbidden  to  make  their  sDequibusVigelius 
Teftaments  by  the  Civil  Law  s :  Namely  prodigal  Perfons  h,  dviTlib".  c;  5P& 
and  fuch  as  are  doubtful  of  their  State  of  Freedom  or  Bondage  '.  6.  cumfequentibus. 
The  Son  alfo,    fo   long  as  his  Father  lived,    (in  whofe  Power  he'1  £•  i%cui-  E  ,d.e 

\  11  i  n-t    n  i         i       x*l   •  r  i  f     ■        tefta.  §.  Item  prodi- 

was,)  could  not  make  a  Teftament  by  the  Civil  Law  k.    But  feeing  gus.inft.quibusnoa 

the  Laws  of  our  Realm  are  contrary,  I  fliall  not  need  to  enter  in-  eft  Permifl"- 

to  any  Difcourfe  of  that  Law  about  thefe  Perfons.  1  LquS^ftS 

ff.de  tefta. 

§.  XXIV.  Of  him  that  hath  fworn  not  to  make  a 
Teftament. 

i.  It  is  an  old  Qyeftion,  whether  he  that  hath  fwom  not  to  make 
a  Teftament,  may  notwithftanding  make  a  Teftament. 

2.  'The  greater  Part  hold  the  Affirmative. 

3.  No  Cautel  under  Heaven,  whereby  the  Liberty  of  making  a  Te- 
ftament may  be  taken  away. 

4.  Whether  it  be  needful  that  the  Teftator  do  exprefly  revoke  his 

Oath. 

IT  is  (1)  an  old  Queftion,  whether  he  that  hath  taken  an  Oath  not 
to   make   a  Teftament,    may  notwithftanding  make  a  Tefla- 
ment '.     And  (2)  although  there  were  many  which  did  hold,  that  .  Dequaq.Bar.  in 
in  this  Cafe  he  could  not  make  a  Teftament  m  ;   yet  the  greater  L.  ft  quis.  ff.  dc 
Number  are  of  the  contrary  Opinion  n,  efteeming  the  Oath  not  to  be  Jf  ^JoJfemei '  dc 
lawful,  and  confequently  not  of  Force  to  deprive  a  Man  of  the  Li-  reg.  jur.  1.  o".  6. 

Bald,  in  Auth.  hoc 
inter.  C.  dc  tefta.  Spec,  de  Inftr.  edi.  <j.  compendiofc.  Verf.  quid  (I  quis.  Summa  Hoftienf.  tit.  de  fepulturis. 
<j.  an  licitum.  Oldrad.  cpnf.   127.  "'  Specul.  Hoftienf.  Oldrad.  &  alii  ubi  fupra.         "  Bar.  in  d.  L.  Si  quis. 

Jul.  Clar.  <j.  teftm.  q.  94.  Micael  Graff.  §.  teft.  q.  87.  Soarez  lib.  rec.  fenten,  verb,  teftm.  n.  67.  &  hsc  opinio 
proculdubio  communis  eft,  teftimonio  corundem  Clar.  Graf.  Soarez. 

berty 
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•  Bar.  ubi  fupra.  berty  of  making  a  Tcftamcnt  °.  And  therefore  if  a  Man  firft  make 
olden"  de  a£Hon.  a  Teftament,  and  then  fwcareth  never  to  revoke  the  fame,  yet  not- 
ciaff.j.  inprin.Co- withftanding  he  may  make  another  Teftament,  and  thereby  revoke 
ftlr'elntrR2  P5ttC" the  f°!'merP-  For  (3)  tnere  is  «°  Cautel  under  Heaven,  whereby 
p  Bar.  clar.  Graft: tnc  Liberty  of  Making  or  Revoking  his  Teftament  can  be  utterly 
ubi  fupr.  Gabr.  lib.  taken  away  1.  Howbeit  if  (4)  the  Teftator  will  make  his  Tcftamcnt 
2.  com.  conci.  tir.  contrary  ro  njs  Oath,  then  it  is  neceflary  that  he  revoke  his  Oath 

de  jureiuran.concl.       _        J       .       r  '  .  J  i  i     , 

1.  n.  8.  cum  infi-  alio ;  tor  the  former  leltament  is  not  revoked,  unlefs  the  Oath  be 
nitis  aliis.  a]f0  fpecially  or  cxprcfly  revoked  r  :  Or  at  the  leaft,  Mention  muft  be 

biBfur'rS°Iden'U"efPecially  made  of  the  former  Teftament,  with  the  Oath :  As  for 
r  Jul.  ciar.§.teftm.  Example,  I  do  now  make  this  Teftament,  notzvithftanding  my  former 
q.  94.  Soarez  l.rec.  Teftament,  with  the  Oath  therein  C07itai7ied  not  to  revoke  the  fame  f. 
fcn.veMeftm.n.67.  por  jn  t]lis  Cafe  the  former  Teftament  is  revoked.     And  fo  it  is,  if 

Graff.  <j.  teltm.q.87.     ,„  1    m    n  1  r  1  ^      >  t->  1  1 

ubi  dicit  hoc  effe  the  lecond  Teftament  be  conhrmed  with  an  Oath:  ror  then  the 
vaidc  notandum.  former  Teftament,  which  the  Teftator  did  fwear  not  to  revoke,  is 
fumTiib  dc  P™[  neverthelefs  as  efte&ually  revoked,  as  if  the  Teftator  had  not  only 
fnmp.'i(S(5.'  4'  prX  made  Mention  of  the  Oath,  but  precifely  revoked  the  fame  *. 

«  Jo.  Dialcft.  Du- 

ran.  dc  arte  Tcftand.  tit.  10.  c.  n.  5. 

§.  XXV.  Of  him  that  is  at  the  very  Point  of  Death. 

1 .  He  that  is  at  the  Point  of  'Death  cannot  always  make  his  'Te- 

ftament. 

2.  What  if  it  appear  that  he  is  of  perfect  Mind  and  Memory  ? 

3.  What  if  his  Words  can  fear cely  be  under  ft  ood^ 

4.  What  if  it  be  doubted  whether  he  be  of  perfect  Mind  and  Me- 

mory ? 

5.  Whether  the  Teftament  made  at  the  Toint  of  Death  by  the  Mo- 

tion of  another-,  be  good,  or  not. 

6.  What  if  the  'Per/on  be  fufpefied  who  doth  ask  the  Qyeftion  ? 

7.  They  which  be  extremely  Jick  do  eafily  anfwer  (Tea)  to  any 

fh/eftion. 

8.  The  former  Teftament  is  not  revoked  by  the  Second,  made  by 

him  that  is  ready  to  die,  at  the  Interrogation  of  a  fufpeUed 
(Perfon. 

9.  Whether  the  Teftament  be  good  which  is  made  at  the  Interro- 
gation of  a  Per  [on  not  fufpeUed. 

1  c.  What  if  the  jick  Mans  Meaning  do  not  appear  but  by  his 

bare  Anfwer  ? 
1 1 .  Whether  that  Teftament  be  good,  which  is  written  by  the  Kinf- 

folks  of  the  fick  Man,  and  afterwards  read  unto  him,  and  he 

being  demanded  whether  he  be  content  to  have  the  fame  fiand 

for  his  Will,  anfwereth  (Tea.) 

WHether  (i)  he  that  is  at  the  very  Point  of  Death  may  make 
a  Teftament,  or  whether  the  Teftament  made  by  him 
when  he  is  half  dead  be  good,  or  no,  may  be  known  by  thefe  Cafes 
following. 

The  tirft  Cafe  is,   when  a  Man  is  fo  extreamly  Sick,  that  he  is 

nigh  dead,  yet  (2)  if  it  appear  by  his  Gefturcs  and  fenhble  Speeches, 

that  he  is  of  good  Underftanding  and  found  Memory :    In  this  Cafc 

3  there 
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there  is  no  Queftion  but  he  may  make  his  Teftament  u  for  the  Inte- u  L-  quoniam  in- 
grity  of  the  Mind,  and  not  of  the  Body,  is  required  in  the  Ttfta- ^s'n™DC ^idCm' 
torxj  and  the  Liberty  of  making  a  Teftament  doth  continue  even  Mamic.de conjeft. 
until  the  laft  Gafp  y.  Infomuch  that  (3) 1  if  the  Tcftator  be  not  able  u.lt'vo?-h£-4\tlt*jf: 
to  pronounce  his  Words  fo  plainly  and  diftinctly  as  he  had  been  afi-inierp.uIt.voI.Hb.ii 
cuftomed,  but  fcarcely  and  with  great  Difficulty  can  be  underftood  dub.uk.  ibluc  4, 
of  fuch  as  be  prcfent,  (his  Tongue  perhaps  being  fwoln  or  become  l. ^eniifm'1  c^qui 
ftiff  j  and  he  unruly,  or  otherwife  difturbed  by  Means  of  his  Sick-  tefta.  fac.  poit 
nefs ;)    yet  doth  not  the  Teftament   therefore   lofe  his   Force  or  5  L- *•  ^  adimen, 

VUTUe     .  *  d.L.  quoniam  in- 

dignum.    Simo    de 
Prastis  ubi  fupra.  Phil.  Franc,  in  Rub.  de  tefta.  lib.  6.  Alex,  confil.  33.  vol.  3.  n,  7, 

The  feeond  Cafe  is,  (4)  when  a  Man  is  at  the  Point  of  Death, 
but  it  doth  not  appear  plainly  whether  he  be  of  perfect  Mind  and 
Memory.     In  which  Cafe  fome  are  of  Opinion,  that  nevcrtheifs  he 
is  to  be  prefumed  of  perfect  Mind  and  Memory  a.     Others  arc  of  the  a  Panor.  in  c.  fin; 
contrary  Opinion,  comparing  him  that  is  in  this  Cafe  to  a  dead  Man,  ftlf™*ir.  n!*^* 
partly  through  the  Extremity  of  the  Sicknefs,  and  partly  through 
the  Cogitation  of  imminent  Death  b.     Others,  more  indifferent,  do  b  Paul,  de  caftr, 
reconcile  thefe  contrary  Opinions,  with  this  Diftindtion  :   Either  the  co'nfil"  I?5-  vo1,  u 
fick  Perfon  doth  fpeak  fo  diftindtly  as  he  may  be  underftood,  and 
then  he  is  prefumed  to  be  of  perfect  Mind  and  Memory,  and  fo  to  be 
in  that  Cafe  that  he  may  make  his  Teftament  j   or  elfe  he  cannot 
fpeak  fo  diftinctly  as  he  may  be  underftood,    and  then  he  is  riot  in 
Cafe  to  niake  his  Teftament  c.  c  dD.  ;n  l.  jube- 

mus.  C.  de  tefta. 
Mantic.  de  conjecTr.  ult.  vol.  lib.  2.  tit.  6.  n.  5.  Viglius  in  §.  fed  cum  paulatim.  JAa.tr.  de  teft.  ord.  ubi  hoc  di- 
ftinftionum  foedere  concilia!  iftas  contrarias  leges,  nempe  L.  quoniam  indignum,  2e  L.  jubemus,  c.  de  tefta. 

The  third  Cafe  is,  (5)  when  he  that  is  at  the  Point  of  Death.,  and 
hardly  able  to  fpeak  fo  as  he  may  be  underftood,  doth  not  of  his  own 
accord  make  or  declare  his  Teftament ;    but  at  the  Interrogation  of 
fome  other,  demanding  of  him  whether  he  make  this  or  that  Perfon 
his  Executor,  and  whether  he  give  fuch  a  Thing  to  fuch  a  Perfon,- 
anfwercth,  yea,  or,  I  do  fo.     In  which  Cafe  it  is  a  Queftion  of  fome 
Difficulty,  whether  the  Teftament  be  good,  or  not :    Neither  can  it 
be  anfwered  (imply,  either  negatively  or  affirmatively,  but  diverfly  in 
divers  refpects  d.   For  (6)  if  he  who  doth  ask  the  Queftion  of  the  Te-  d  De  hacq-  conf«- 
ftator  be  a  fufpefted  Perfon  e,  or  be  importunate  to  have  the  Teftaf  £ S^.5toS 
tor  fpeak  f,  or  make  Requeft  to  his  own  Commodity  § ;  as  if  he  fay,  1. 2.  tit.  6.  &  Gab. 
2)o  you  make  me  your  Executor  1   or,  7Jo  you  give  this  or  that?Kom-  f  .*•  ,c°m- 
An  A  thereupon  the  T'eftator  anfwei\  Tea :   In  this  Cafe,  it  is  to  be  n&m.  COnci.  2.  ubi 
prefumed  that  the  Tcftator  did  anfwer,  Yea,  rather  to  deliver  him-  «°n  paucis  contcn- 
fclf  of  the  Importunity  of  the  Demandant,   than  upon  Intent  to  ^f  diftinflioni- 
make  his  Will  h ;  becaufc  it  (7)  is  for  the  moft  Part  painful  to  thofe  *   Paul,  de  Caftr. 
that  be  in  that  Extremity,  to  fpeak,  or  be  demanded  any  Queftion,  confl1-  ^fjJjJP 
and  therefore  they  are  ready  to  anfwer  (Yea)  to  any  Queftion  almoft  *,  vol".  1.  n.  37?" So- 
that  they  may  be  quiet :    Which  Advantage  crafty  and  covetous  Per-  cin.jun.confil.183, 
fons  knowing  very  well,  are  then  moft  bufy,  and  do  labour  to  pro-  ^f*J'  fa„/'03n, 
cure  the  fick  Perfon  to  yield  to  their  Demands,  when  they  perceive  effe  magis  com. 

f  Zaf.  d.  conH  3. 
n.  57.  vol.  1.  ubi  atteftarur  haric  op.  efte  com.  6  Socin.  d.  confil.  183.  vol.  2.  n.  39.   Sichard.  in  L.  jube- 

mus. C.  de  tefta.  ii.  7.  in  fin.  '»  Paul,  de  Caftr.  in  L.  hac  confultifiima.  §.  at  cum  humar.a.  c.  qui  telca.  fac. 
poC  Mantic.  de  conjeft.  ult.  vol.  1.  2.  tit.  6.  n.  10.  Socin.  Jnn.  confil.  144..  vol.  2.  n.  49.  Sichard.  in  d.  L.  jube- 
mus. C.  de  tefta.  n.  7.  Pcckius  trafi.  de  tefta.  conjug.  lib.  1.  e.  17.  '.  Hie  cui  moribundns  (ait  Alex.)  refpoa- 
derct  Ita,  ciiam  fi  interrogares  num  imerfefciffet  hominem.  conf.  33.  vol.  3. 

he 
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he  cannot  cafily  refift  them,  neither  hath  Time  to  revoke  the  fame 
t  d.  l.  jubemus.  Sc  afterwards,   being  then  palling  to  another  World  k.     And  therefore 
with  great  Equity  and  Reafon  is  that  to  be  deemed  for  no  Tcfta- 
ment,  when  the  fick  Perfon  anfvvereth  Yea,  the  Interrogation  being 
made  by  a  fufpe&ed  Perfon  -,  as  well  in  refpect  of  Prefumption  of  De- 
ceit in  the  one,  as  of  Defect  of  Meaning  of  making  of  a  Teftament 
!  Mantic  de  con-  in  the  other  l.     And  (8)  this  is  true  efpecially,  when  there  is  another 
n? /'n  V01'covar  f°rmer  Teftament ;  for  that  is  not  to  be  revoked  by  a  fecond  Tefta- 
In  c.  cum9  tibi.  de  ment  made  at  the  Interrogation  of  another,  in  Manner  aforefaid  m. 

tcfta.ext.  n.  4.  Pec- 

kius  d.  c.  17.  n.  2.  m  Socin.  Jun.  d.  confil.  1S3.  n.  34.  Zaf.  d.  conf.  3.  n.  4.  Molincus  in  addic.  ad  confil. 
Decii  489.  ubi  non  dubitat  affirmare,  Dccium  &  alios  contrarium  confil.  peffime  confuluifle.  Addc  Menoch. 
de  prasfump.  1.  4.  fol.  67.  verb,  quartum.  qui  hoc  diftum  temperat,  &  Decium  falvat  diftin&ionis  ope. 

39  H.  8.  a  Monk  came  to  a  Gentleman  (who  was  then  in  extre- 
mis) to  make  his  Will.  The  Monk  asked  the  Gentleman  if  he 
would  give  fuch  a  Manor  and  Lordfhip  to  his  Monaftery.  The  Gen- 
tleman anfwered,  Yea.  Then,  if  he  would  give  fuch  and  fuch  fi- 
liates to  fuch  and  fuch  pious  Ufes.  The  Gentleman  anfwered,  Yea, 
to  them  all.  The  Heir  at  Law  obferving  the  Covetoufnefs  of  the 
Monk,  and  that  all  the  Eftate  would  be  given  from  him,  asked  the 
Teftator,  if  the  Monk  was  not  a  very  Knave :  Who  anfwered,  Yea. 
Afterward  the  Will  came  in  Queftion,  and  at  a  Trial,  for  the  Rea- 
fons  abovefaid,  it  was  adjudged  no  Will. 

But  (9)  if  the  Perfon  which  maketh  the  Motion  be  not  any  Way 

fufpected,  and  it  doth  appear  withal  by  fome  Conjectures,  that  the 

fick  Perfon  had  a  Defire  to  make  his  Will  ,•   as  if  he  fend  for  his 

Friend,  who  being  come  unto  him,  asketh  him  whether  he  make 

this  or  that  Man  his  Executor,   which  otherwife  were  to  have  the 

Adminiftration  of  his  Goods,  if  he  died  Inteftate ;  to  whom  the  fick 

Perfon  anfwereth,  Yea,  or,  I  do  make  him  my  Executor:   In  this 

„  Zal-  d  confil      Cafe  the  Teftament  is  good  n,  albeit  it  were  in  Prejudice  of  another 

n.  37.  Socin.  Jun.d.  Teftament  made  before  °.    But  (10)  what  if  it  do  not  appear  by  any 

confil.  183.  n.  31.  Conjecture,  that  the  Teftator  had  a  Meaning  to  make  his  Tefta- 

tibT,  n.  4.  Peckius  ment,    and  yet  no  Sufpicion  can  be  conceived  againft  the  Perfon 

d.c.  17.  n.  5.         which  demanded  the  Queftion  ?  Whether  is  the  Teftament  good,  if 

•  Dec.d.confil.489. ^  Teftator  <j0  oniy  anfwer   Yea?   I  fuppofe,  that  without  fome 

Socin.  Jun.  conlil.  _     „    _  r     .       ,-L    _  ,  ',        .  .rr.       '        r  rr   ■         ^        a      1 

144.  vol.  2.  n.  44,  Conjecture  or  the  I  eltator  s  Meaning,  it  is  not  fufhcient  P.  And 
45-      .  though  fome  of  good  Authority  do  feem  to  hold  the  contrary,  and 

iea.unit!Cvoi.eiib.2"that  lt  ls  fufficient  1;  yet  I  do  take  it,  that  this  Opinion  ought  to 
tit.  6.  n.  9.  Socin.  take  Place,  whenas  it  doth  appear  fufficiently  that  the  Teftator  was 
I""'  c60"f;tl83,vo1,  of  found  Memory,  notwithstanding  the  Extremity  of  Sicknefs  and 
sMenoch.traa.de  Propinquity  of  Death1-. 

praefum.  ibid.  lib.  4. 

prxfump.  8.  n.  28.  r  Menoch.  d.  prasfump.  8.  n.  24.  verfic.  fecundus  cafus  ubi  extat.  6.  Quod  cum  tefta- 
tor vcrc  fanx  mentis  eft,  ctfi  corpore  seger  atque  inflrmus  jacet,  valet  ipfius  teftamencum  ad  altcrius  intcrro- 
gationem  conditum :  cujus  rcgulae  extenfio  tcrtia  eft,  ctiamfi  non  conftaret  hanc  teftatorcm,  ante  hanc  intcr- 
rogationcm,  habuiflc  animum  teftandi. 

The  fourth  Cafe  is,  when  the  (i  i)  fick  Man's  Kinsfolks,  or  fome 
other  Perfons,  do  caufe  a  Teftament  to  be  written,  after  their  Indi- 
ting, (the  fick  Man  as  yet  not  knowing  thereof,)  and  then  afterwards 
the  fame  being  read  unto  him,  and  he  being  demanded,  whether  the 
fame  fhall  ftand  for  his  Teftament,  anfwereth,  Yea,  and  ihortly  af- 
t  Mantic.  de  con-  ter  dieth.    In  this  Cafe  the  Teftament  is  not  good  f,  unlcfs  the  Te- 

je&.   uit.  vol.  1.  2. 

tit.  6.  n.  10.  qui  dicit  hanc  op.  cfle  niagts  com.  Covar,  in  d.  c.  cum  tibi  n.  4 

ftator 
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ftator  had  firft  uttered  his  Meaning  to  the  Writer  or  Inditer  thereof, '  Richard,  in  l.  ju- 
or  had  requeued  them  to  write  his  Will  » j  or  Unlefs  the  Teftator,  J^G^ibfj 
being  of  good  Mind  and  Memory,  had  by  plain  and  exprefs  Words,  com.  concluf.  tit. 
or  other  apparent  Conjectures,  confirmed  the  fame,  and  not  only  by  de  tcft** conc1,  a" 
anfwering  Yea  x.  u  Gabriel  ubi  fupra. 

*  Mantic.  de  con- 
jeft.  ult.  vol.  tit.  6.  in  fin; 

But  what  if  a  Will  be  brought  to  the  fick  Man,  which  being 
read  over  in  his  Hearing,  and  he  demanded  whether  the  fame  mall 
frand  for  his  laft  Will  and  Teftamcnt,  anfwereth,  yea;  and  it  doth 
not  appear  whether  the  fame  was  written  and  prepared  by  the  Di- 
rection of  the  lick  Man,  or  elfe  of  his  Kinsfolks  and  Friends  ?  Whe- 
ther is  it  to  be  prefumed  to  have  been  prepared  by  his  Direction, 
or  by  theirs  ?  It  fecmeth,  by  the  fick  Man,  in  Favour  of  the  Tefla-  y  Alex  confil  j£. 
ment  y.    But  when  it  appeareth  indeed  to  have  been  made  ready  vol.  j.  Gabr.  1.4. 
by  others  -}   then,  albeit  the  Teftator  being  interrogated  to  anfwer  nt'ndcT teftMeC°nCh' 
as  before,  it  is  prefumed  that  the  Queftion  was  made  by  the  Sug-  a  J.  4.  foi.  56.  n.6. 
geftion  of  the  Executor  z ;  and  fo  the  Teftament  is  not  good,  as  z  Mantic.  de  con- 
is  aforefaid.  jeft.  ulr.  vol.  ,.  m, 
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§  XXVI.  Of  Ecclefkffical  Perfons. 

1.  Two  Sorts  of  Ecclejiaftical  Perfons,  Regular,  and  Secular* 

2.  Who  are  meant  by  Regular  'Perfons. 

3.  Religious  Perfons  compared  to  Bo  fid-men. 

4.  Religious  Perfons  compared  to  dead  Men.  '    -f.ti . :  ■ 

5.  Who  he  here  meant  by  Secular  Clerks. 

6.  Ecclejiaftical  Perfons  are  not  fimply  prohibited  to  make  their 

T eft  anient  s. 

7.  Ecclejiaftical  Perfons  may  make  their  Teft  anient  s  of  all  Goods   ' 
which  they  have  not  in  Right  of  their  Church. 

8.  Ecclejiaftical  Perfons  cannot  make  their  Teft  anient  s  of  'Things    ■ 
immovable,  which  they  poft'efs  in  Right  of  their  Church. 

9.  An  Ecclefiaftical  Perfon  may  make  his  Teftament  of  the  Glebe 

bv  him  Jown. 

10.  Whether  an  Ecclefiaftical  Perfon  may  make  his  Tftament  of 
the  Fruits  not  received. 

11.  Jll  Fruits  which  happen  during  the  Vacation,  are  due  to  the 
next  Incumbent. 

12.  Whether  an  Ecclefiaftical  Perfon  may  make  his  Teftament  of 
all  movable  Goods  which  he  hath  in  Right  of  his  Church. 

13.  Some  Cafes  wherein  Ecclefiaftical  Perfons  cannot  difpofe  of 
their  Goods. 

OF  (1)  Ecclefiaftical  Perfons  there  be  two  Sorts,  the  one  Re- 
gular, the  other  Secular*.    By  Regular  (2)  I  do  underftand  *  c- d?°-  *2-  A-  *• 
Monks,  Friers,  and  other  religious  Perfons  b;  whereof  becaufe  we  reguiariWs  extr. 
have  none  this  Day  in  the  Church  of  England^  I  fhall  not  need  to  bca.  de  tcfta.  extr. 
enter  into  any  Difcourfe  concerning  them.     Only  this  by  the  Way, 
that  (3)  thefc  religious  Perfons,  in  Refpect  of  their  canonical  Obei- 
fance  vowed  unto  their  Abbots  and  Prelates,  are  in  Law  compared 
unto  Bend-men  c,  and  (4)  in  Refped  of  their  Vow  of  perpetual  MoE!'  de  ftatU 
Poverty,  or  renouncing  the  World,  they  are  compared  unto  dead 
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l'e^'c^ckcameli-  Men  d  '  And  in  thefe  RefPe<as  theY  could  not  make  *  Teftament  c. 
Um,    '  But  if  a  religious  Man  had  made  a  Teftament  before  his  Entrance 

•=Qiiodfiquisfcire  into  that  Profeluon,  then  was  the  fame  to  have  been  proved  and 
tem'fMonad.usTr  executed,  as  if  he  had  been  naturally  dead  f :  And  if  he  had  made 
teitabiiis.iegat  Jul.  no  Teftament  when  he  had  entred  into  Religion,  then  the  Ordinary 
ciar.  §  teftm.  2s  might  have  committed  the  Administration  of  his  Goods,  as  of  one 

;o,    50.     Michael    .         .«  '    >    T.     ,   .        n  „        .  ,  .         .  .-,'....        . 

Graff.  §  teftm.  q.  thai-  "ad  died  uiteftate  g.  But  it  was  and  is  othervviie  with  lccular 
34.  &  Ferdinan.  Clerks,  who  albeit  they  be  fometimes  comprehended  under  the 
prqgreffAiKuff.  Name  of  religious  Perfons  h  j  yet  the  Law  difpofeth  otherwifc  con- 
-  Littleton  ubi  fti-cerning  their  Teftaments  than  of  the  Teftaments  of  religious  Per- 
Pra-  fons  K 

e  Ibidem.  AddeBe- 

nediaum  in  rep.  c.  Ranutius  dc  c.  Tefta.  &  n.  1  fol.  67.    h  Panor.  in  Rub.   de  regular,  extr.    ;  Ut  ftatim 

lequitur  hoc  §. 

By  (5)  Secular  Clerks  I  underftand  Archbifhops,  Bifhops,  Deans, 
Archdeacons,  Prebendaries,  Parfons,  Vicars,  and  other  Ecclefiaftical 
k  Michael  Graf  Miniftcrs  or  Clergymen  k.  Thefe  Perfons  (6)  are  in  fomc  Refpe&s 
ZlCmnq.Cll'°fuL  prohibited  to  make  their  Teftaments ;  but  they  are  not  (imply  for- 
ciar.  §  teftm. q.  27.  bidden  l.  Wherefore  that  we  may  the  better  know  when  they  may 
'  £• };  c-  .c.um  in  make  a  Teftament,  and  when  they  may  not,  we  are  firft  to  conli- 
ci.  2. " c.  requififti.  der  whether  the  Things  whereof  they  make  their  Teftaments  do 
de  tefta.  cxtr.  Co-  belong  unto  them  in  any  other  Refpeft  than  in  Right  of  the  Church, 
Iitadifttngui'turin  or  of  their  Ecclefiaftical  Living  *' 

d.  c.  relamm.  cl.  2.      For  (7)  of  other  Things  than  fuch  as  are  gotten  by  Right  of  the 

Church,  whether  the  fame  be  left  unto  them  by  their  Parents,  or 

given  by  fome  Friend  ,•  or  whether  they  got  the  fame  by  their  own 

Induftry,  either  by  preaching  of  the  Gofpel,  or  by  teaching  of  Scho- 

"  Panor-  in  d-  c-  lars,  or  other  Labour  n,  of  fuch  Things  they  may  fa-ely  difpoie  and 

tefta.  cxtr.  Fiores  make  their  Teftaments,  as  well  as  Lay  Perfons  ° ;  altno'  the  fame 

uk.  vol.  parr.  i.  be  given  or  gotten  after  they  be  entred  into  the  Miniftry,  and  alfo 

o°d  4c  1.  de  tefta.  a^ter  tneY  have  obtained  fuch  fpiritual  Promotion  P. 

cxtr.   &  Covar.  i- 

bidem.  Graff.  §  teftm.  q.  34.  Perkins  tit.  devifes,  c.  S.  in  prin.      r  Cyn.  &  alii  in  Authcn.  Iicentiam  C.  de 

Epifcopis  8c  Cler.  Graff,  de  §  teftm.  q.  34.  n.  2. 

If  any  Thing  do  appertain  unto  them  in  Right  of  their  Church, 
then  we  are  to  confider  whether  the  fame  be  moveable  or  not.    For 
(8)  of  immoveable  Things,   as  of  Houfes,  or  of  Demeans,  or  of 
Glebe,  and  fuch  like,  Ecclefiaftical  Perfons  cannot  difpofe  by  their 
q  L.  J^be™u*I^d.e  Teftaments  1  ,•  nor  of  the  Trees  or  Fruits  growing  upon  the  fame 
cum  in  officiis."  c!  Demeans,  or  Glebe r ;  faving  (9)  where  the  Incumbent,  before  his 
reiatum.  el.  2.  de  Death,   hath  caufed  any  of  his  Glebe-Lands  to  be  manured  and 
kins^'it.^cvife^Tn  fown  at  his  proper  Cofts  and  Charges  with  any  Corn  or  Grain  ;  for 
princ.  in  this  Cafe  fuch  Incumbent  may  make  and  declare  his  Teftament 

r  ***jto*M^  of  all  the  Profits  of  the  Corn  growing  upon  the  fame  Glebe- Lands 
jufflam  Sai  qui  in-  fo  manured  and  fown,  by  Force  of  the  Statutes  of  this  Realm  f. 
fcribitur,  An  An-  Which  Statute  is  agreeable  to  the  Cuftom  of  other  Nations,  name- 
fi£?  h!  f-Anfo  ly  of  France  and  Spain :  The  general  Cuftom  of  which  Countries 
a8.  c.  11.  is,  that  all  fecular  Clerks  may  freely  difpofe  of  the  Fruits  and  Pro- 

fits arifing  out  of  their  Benefices,  not  only  by  alienating  the  fame 
whilft  they  be  yet  living,  by  Way  of  Bargain  and  Sale,  or  other 
Contracts ;  but  alfo  by  deviling  or  bequeathing  the  fame  in  their  laft 
t  Scrmient.  Traft.  Wills  and  Teftaments  c.     Infomuch  that  if  the  faid  fecular  Clerks 

dc    reddit.    eccle- 

fiaft.  c.  6.  &  c.  8.  Veruntamen  difta  confuctudo  non  comple&itur  Epifcopos ;  illi  cnim  dc  fruSHbus  Eccle- 

fiafticis  per  viam  ultima:  voluntatis  non  dilponunt. 

4  mould 
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mould  not  alienate  the  fame  in  their  Life-time,  nor  devife  the  fame 
by  their  laft  Will,  but  die  inteftate  ;  yet,  by  the  faid  Cuftom,  their 
Succeffors  in  their  Benefices  mould  not  reap  the  fame".    Which"  Scrmincnt.  ubi 
Thing  is  alfo  obferved  here  in  England,  where  Clergymen  dying  ^^/^^^ 
inteftate,  the  Adminiftration  of  their  Goods  is  ufually  committed,  nam  quoad  hosier- 
as  of  other  Lay  Perfons ;  by  Force  of  which  Adminiftration,  the  £™^™ajMn,nrne 
faid  Administrators  enter  to  all  thofe  Goods  and  Chattels  whereof  canonicum.1 ' 
the  faid  Clergymen  dying  might  make  their  Wills  x.     And  altho' "  W  quod  nemo 
(10)  heretofore,  as  well  by  general  Cuftom  of  this  Realm  y,  as  by  ZgM^Rbt 
fpecial  Conf'.tution  z,  it  was  lawful  for  Parfons  and  Vicars,  after  >  Lindw.  inc.  nui- 
the  Feaft  of  the  Annunciation  of  the  blefled  Virgin  a,  and  in  fome  jj' "^  de con" 
Places  after  the  Feaft  of  St.  Mark  b,  to  make  their  Teftaments  of  vinciai.  Vonftiruc" 
the  Fruits  of  their  Livings,  albeit  not  as  yet  received,  but  payable  Cant. 
that  Year  or  the  Harveft  following;  neverthelefs  by  the  Statutes  of  ^c^Tcon! 
this  Realm,  fuch  Cuftom  and  Conftitution  is  taken  away  -,  by  which  fuemd.  lib.  1.  pro- 
Statute  c,  (11)  All  Fruits,  Tithes,  Oblations,   and  other  Emolu-  ™^j.aL  conftieuc. 
meats  whatsoever  belonging  to  any  Archdeaconry \  'Deanery,  'Prebend,  a  a.  c.  null  us. 
fParfona^e,  Vicarage,  Ho/pita/,  Wardenjhip,   Provoftfliip,   or  other  b  d.  c.  cum  inter 
fpiritual  Promotion,  Benefice,  Dignity  or  Office,  (Chaunteries  only  v1ncki!'conftir?E- 
excepted,)  growing,  rifing  or  coming,  during  the  Time  of  the  Vaca-  borac. 
tion  of  the  fame  fpiritual  Promotion,  belong  to  the  next  Incumbent, c  d- Star- H- 8-  an- 
and  to  his  Executors,  towards  the  Payjnent  of  the  Firft  Fruits. 

Of  Goods  (12)  moveable  which  an  Ecclefiaftical  Perfon  pofiefieth, 
though  the  fame  were  gotten  in  Right  of  the  Church,  or  by  Means 
of  his  Ecclefiaftical  Living,  he  may  make  his  Teftament,  like  as  <*  Lindw.  in  d.  c. 
of    any  other  his    temporal  Goods  d  ;    whether   fuch  Ecclefkfti-  nul1™'  £*■*;  '<£*- 
cal    Perfon   be  Bifhop,    Dean,    Archdeacon,   Prebendary,  Parfon,  j^,  2,  <!.  59,  \o. 
or  Vicar,  certain  Cafes  only  excepted  e.  Viz.  (13)  of  Goods  which  Quod  verum  qui. 
a  Bifhop  hath  common  with  a  Dean  or  Chapter  f,  or  which  a  Dean  confuefudtnc^itf  u* 
or  Chapter  have  common  to  themfelves  s  •  or  which  a  Mafter  or  regni  Angii*  :  fed 
Brethren  of  an  Hofpital  or  College  have  alfo  amongft  themfelves,  a»ento  jure  cano. 
in  the  Right  of  their  Houfe  h  -,  or  of  Goods  which  are  dedicated  to  dtainae^Abb.  Tn 
the  Service  of  God,  as  Ornaments  of  the  Church  '}  ;  or  of  the  Ec-  d.  c  reiatum   ei. 
cleliaftical  Rights  not  received,  or  not  due  nor  payable  in  the  Time  *  ,d^  ru.efr,ft 
of  the  Incumbency  of  the  Teftator,  but  referved  to  the  next  In-  q;taf.Graff.§teftm! 
cumbent  k:   In  which  Cafes  it  is  not  lawful  for  Ecclefiaftical  Per-  j-  34- 
fons  to  make  their  Teftaments  of  fuch  Goods ;  which  Cafes  except-  aet/fta" "xtr.  Per- 
ed,  it  is  lawful  for  an  Ecclefiaftical  Perfon  to  declare  his  Will l,  kins  tit.  devifes,  in 
either  of  the  Goods  themfelves,  (if  they  remain  and  are  extant,)  P™n!;'  Dcoc; &  Stnd- 
or  of  the  Money  taken  for  the  fame  being  fold  or  alienated  m.         s    FiWh".'-  Abridg. 

tit.  tcltm.  n.   1. 
•>  Perkins.  Doft.  &  Stud,  ubi  fupra.     '  Etymologia  eft,  quia  hujufmodi  rerum   nullum  eft  commercium.    § 
nullius.lnftit.de  rerum  1  juf     k  d.  Stat.  H.  8.  an.  28.  c.  11.     >  Exceptio  cnim  firmat  regulam  in  non  ex- 
ceptis  Dec.  in  L.  1.  de  reg.  jur.  ff.     m  Iftud  verum  jure  quo  nos  utimur :  artic.  cler.  c.  1.  Do£t.  &  Stud.  lib. 
a.  c.  39.  Secus  jure  can.  Panor.  in  d.  c.  reiatum.  el.  2.  n.  3.  Graff,  d.  §  teftm.  q.  34.  Jul.  Clar.  §  teftm.  q  27. 

It  appeareth  by  many  Records  in  the  Reigns  of  H.  3.  and  E.  1. 
that  by  the  Law  and  Cuftom  of  England  no  Bifhop  could  make 
his  Will  of  his  Goods  or  Chattels  coming  of  his  Bifhoprick,  &c. 
without  the  King's  Licence  n.     The  Bifhops,  that  they  might  freely  n  Ror.  ?iauf.  30  H. 
make  their  Wills,  yielded  to  give  to  the  King  after  their  Deceafes  >•  m-  4-  Thomas 
refpeftively  for  ever  fix  Things  :  1.  Their  beft  Horfeor  Palfry  with  $;$$$$>*;* 
Bridle  and  Saddle,  2.  a  Cloak  with  a  Cape,  3.  one  Cup  with  a  Rex  liccntiam  de- 

dit  Epifc.  Bangor, 
Inter  Com.  de  H.  z  E.  2.  in  Scacc,  procefl*.  verf  Epifcop.  de  Bath  &  Wells.  21  E.  3.  fol.  60.  Inftinu.  part.  4. 
fol,  338. 
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Cover,  4.  one  Bafon  and  Ewer,  5.  one  Ring  of  Gold,  6.  his  Ken- 
nel of  Hounds.  For  thefe  a  Writ  iliueth  out  of  the  Exchequer 
after  the  Deceafe  of  every  Bifhop.  This  Duty  is  fometimes  called 
Multnra  or  MulUura  de  Epifcopis}  fometimes  Monutiex^  &c. 

§  XXVll  Of  Kings. 
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1.  Examples  borrowed  out  of  the  Old  T'eflament,  whereby  it  may 
feem  lawful  for  Kings  to  give  away  their  Kingdoms. 

2.  Certain  humane  Reajons  te7iding  to  the  fame  cPurpoie. 

3.  Other  Examples,  taken  out  of  the  prophane  Hftorics,  of  Kings 
which  have  difpofed  of  their  Kingdoms  by  their  'tefiamentsl 

4.  By  the  Civil  and  Canon  Laws,  a  King  cannot  give  away  his 
Kingdom. 

5.  Whether  by  the  Lazvs  of  this  Realm,  a  King  may  give  away 
his  Kingdom. 

6.  An  uncertain  Conclufion. 

T  may  feem  lawful  for  a  King  by  his  Teftamcnt  to  make  his 
Heir  whomfoever  he  mall  think  good,  or  to  leave  his  Kingdom 
to  whom  he  will,  both  by  God's  Law  and  Man's  Law. 

By  God's  Law,  becaufc  (1)  Mofes,  a  Man  to   whom  God  did 

fpeak  as  it  were  Face  to  Face,  left  the  Principality  or  Government 

»Deiu.c.uit.ver.9.  0f  t]ic  jfraelites  to  Jofua  °,  being  of  the  Tribe  of  Ephraim  P,  and 

^Gloff.mc.Mofes.  ^    to   any    of   ^   -^    rp^     ^^    ^    ^   rj,^   of  ^^  q 

1  Phil.  Franc,  in  King  David  likewife,  a  Man  after  God's  own  Heart,  did  beftow  the 
Rub.deteitamJib.  kingdom  on  Solo?non  r,  having  the  fame  Time  an  elder  Son,  name- 
c.  Mofcf  °  '  ly  Adoniah  f.  The  fame  Solo?uon>  the  wifeft  Man  that  ever  was, 
'  Lib.  1.  Reg.  c.  1.  or  fliall  he  l,  whilft  he  reigned  as  King,  did  give  unto  Hiram  King 
quem.  *8' CUm  ic'  of  Tyrtts  twenty  Cities  of  the  Kingdom  of  Ifrael,  fituate  in  the 
1  cod.  c  vc.rfic.41.  Land  of  Galilee  n.  The  holy  Patriarch  Jacob  alfo,  even  he  that 
tMRCe!lUcnt'  erf  wraftled  witn  an  Angel  x,  deprived  his  eldeft  Son  Ruben  of  his  Birth- 
ja.    eg  c" 3  Vl  r '  right,  and  gave  the  fame  to  the  Sons  of  Jofeph  ?. 

■  1  Reg.  c.  9.  verf. 

it.     x  Genef.  c.  32.  verf.  24,  &c.     )  Gen.  c.  49.   1  Paralip.  c.  5.  in  princ. 

By  Man's  Law,  becaufe  (2)  the  Voice  and  Will  of  a  Prince  hath 

*  §  _  fed  &  quod.  tne  Force  of  a  Law  z  -,  becaufe  alfo  a  King  is  faid  to  be  a  mortal 
aen!& civ^.r"  "a"  God  a  i  and  therefore  what  he  commandeth  ought  to  be  obeyed 
>  Bald,  in  §  praste-  without  Refiftcnce  b,  if  it  doth  not  repugn  the  Law  of  God  im- 

[fenac.0  f^'  er  mortal  *'      T°  be    m0rt>   if  a    Kin§   might    not    ^ifpofe   of  his    OWn 

foder.  n.  14.  Pfai.  Kingdom  at  his  own  Pleafure,  then  his  State  were  not  fo  good  as 
82.  verf.  6.  the  State  of  his  Subject  d  ;  for  the  mcaneft  Subject  may  freely  dif- 

ampiiusxidefide^  P°^e  °f  his  own  e«  Befides  which  urgent  Reafons,  whereby  appear- 
com.  n.  10.  quem  eth  the  Root  and  Life  of  this  humane  Law,  there  be  fundry  preg- 
™A&  AdC'ft'  c  4  nant  (3)  ExamPies?  which,  as  Branches  fpringing  from  that  lively 
verf  19.  c.  5.  verf  Root,  have  in  fundry  Ages  and  Countries  brought  both  fair  and 
3-9-  good  Fruit  j  whereby  the  Force  and  Efficacy  of  that  Law  hath 

in°finn  C°     "  94"  been  made  manifeft  to  all  the  World.    Let  thefe  few  fuffice  for  a 

*  Supra  cad.  part.  Tafte.  It  is  recorded  that  Attains,  a  King  in  Afia  the  lefs,  did  in 
m  prm.  j^s  Teftament  inftitute  the  Roman  People  his  Heir,  who  by  Virtue 
f  Fiorns  1. 2.  Hot-  of  that  Teftament  did  enjoy  the  Kingdom  f.  Likewife  that  Alexan- 
tom.  iiiuftr.  qusft.  $er  fang  0f  JEgjpt  did  bequeath  unto  the  fame  Roman  People  the 
c* u  3  Kingdom 
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Kingdom  of  Alexandria  and  ALgypt  s.     'Ptoleviaus  the  King  of  s  Cicero  Orat.  i. 
ALgypt  gave  away  the  Kingdom  of  the  Cyrenes  h.    Unguium  was  f™  j^VITs  * 
King  of  the  Goths  by  the  Appointment  of  Haldanus  l.     To  come  h'Hortoman'd.c!  u 
nearer,  (I  mean  in  refpoft  of  Place,  not  of  Time,)  we  may  read  '  Eodem  loci, 
how  Trafutagus,  one  of  the  Kings  of  this  Realm  of  England,  a 
little  after  the  Death  of  Chrift,  did  make  the  Emperor  Nero  his 


Heir  K  And  divers  other  Kings  have  done  the  like  '.*  So  that  it  is  J^ldef'foL 
neither  new  nor  ftrange,  that  Kings  have  by  their  Teftaments  given  *9°-  alias  foi.  355. 
away  their  Kingdoms  from  thofe  who  othervvife  mould  have  enioved  l .  (^oru™.  mc11.1?.1" 

,       i.  °  '<lr.it    Gentilis   difp. 

the  fame.  a,  fol.  4J. 

Notwithstanding,  (4)  as  well  by  the  Civil  Law  m  as  by  the  Ca-  m  Bar-  &  AnSel- 
non  Law  ",  (with  which  the  (5)  Laws  of  this  our  Realm  of  Eug-  pute.Pff°quod%i 
land  do  in  this  Point  feem  to  join  °,)  it  is  unlawful  for  a  King  to  aut  clam.  Jar.  in 
give  away  his  Kingdom  from  his  lawful  Heirs ;  for  the  Confirma-  V  ^n™™^  in' 
tion  whereof  divers  Writers  ufe  divers  Reafons  P.  proam/de  fcudiT, 

n.  32.  Vafq.  dc  fuc- 
cef.  crea.  §  26.  lin.  3.  »  Innocen.  Cardinal.  Imol.  Panor.  Jo.  do  Anan.  &  alii  in  c.  intelle&o.  dc  juretur. 
extr.  Felin.  in  c.  dile&i.  de  major.  &  ob.  extr.  •  Fitzh.  Abridg.  tir.  devife,  n.  5.  tit.  execut.  n.  108.  hifce 
verbis:  L' opinion  de  pluis  Juftices  &  Doctors  del  Canon  and  Civil  ley,  affembles  in  le  Efchequer  chambre, 
quant  Roy  Henry  quart  moruft,  fuit  que  il  puit  faicr  teftm.  &  legacy  des  biens  que  il  aver  ;  mcz  dez  biens 
de  Royalme,  cell  aflavoyer  ancient  Corone  &  Juels,  il  ne  puit.  Eodcm  rendunt  quae  a  Guliel.  Lamberto, 
viro  doftiffimo,  tranferipta  funt,  fub  hac  verborum  fcrie  :  Debet  vero  de  jure  rex  omncs  terras  &  honores, 
omnes  dignitates,  &  jura,  &  libertates  Coronas  regni  hujus,  in  integrum  cum  omni  integritate  &  fine  dimi- 
nutione  lervare  &  defendere,  &c.  lib.  de  prifcis  Angl.  legib.  tit.  de  reg.  offic.  fol.  130.  t  De  hac  quasfti- 
oneconfulas  Franc.  Hotto.  Jurifconfultorum  omnium,  quos  ifta  peperit  xtas,  celcberrimum,  lib.  1.  illuftr. 
quaeft.  c.  1. 

The  Bimops,  Lords  and  Commons  affented  in  full  Parliament, 
that  the  King,  his  Heirs  and  Succelfors  might  lawfully  make  their 
Teftaments,  and  that  Execution  mould  be  done  of  the  fame ;  where- 
of fome  Doubt  was  made  before  i.    See  Rot.  par.  i  H.  5.  //.  13.1  Rot.  pari.  kjr. 
the  Teftament  of  King  Hen.  4.  and  his  Executors  refufed,  the  Arch-  2; n>  IO  *  H-  *■  n* 
bifhop  of  Canterbury  was  to  grant  Adminiftration,  with  the  Telia-  I^'h.  "nf'^inft! 
ment  annexed  to  the  fame.    See  1  H.  6.  n.  18.  the  laft  Will  and  pa".  4.  fo.  335.  a. 
Testament  of  H.  5.  10  H.  6.  n.  27. 

But  (6)  amongft  all  their  Reafons,  I  fee  none  to  induce  me  to  ad- 
venture any  farther  into  the  Examination  of  this  deep  and  dange- 
rous Queftion ;  much  lefs  to  proceed  to  the  Conclusion  \  not  only 
becaufe  the  fame,  being  fo  high  an  Object,  doth  far  exceed  the  (len- 
der Capacity  of  a  mean  Subject ;  but  alfo  for  that  this  princely 
Controverfy,  as  it  hath  feldom  received  ordinary  Trial  heretofore ; 
fo  hereafter,  if  the  Cafe  were  to  be  argued  in  very  deed,  very 
likely  it  is  to  be  urged  with  more  violent  Arguments  and  fharp 
Syllogifms,  than  by  the  unbloody  Blows  of  bare  Words,  or  the 
weak  Weapons  of  Instruments  made  of  Paper  and  Parchment ;  and 
on  the  other  Side,  to  be  anfwered  with  flat  Denials  of  greater 
Force,  and  Distinctions  of  greater  Efficacy,  than  can  proceed  from 
any  legal  or  logical  Engine ;  and  in  the  End  to  be  decided  and  ru- 
led by  the  dead  Stroke  of  uncivil  and  martial  Canons,  rather  than 
by  any  Rule  of  the  Civil  or  Canon  Law. 

Videant  quorum  inter  eft, 
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The  Third  Part. 


SECT.    I. 

i .  The  'third  principal  Tart  divided  into  Two  Numbers* 
2.  The  firji  Member  Threefold. 

N  the  (i)  Third  Part  of  this  teftamentary  Treatife,  there  is  to 
be  mewed,  firft  what  Things,  and  then  how  much,  the  Tefta- 
tor  may  difpofe  or  devife  by  his  Teftament. 
Concerning  the  (2)  former  of  thefe,  it  mail  not  be  amifs  to  fpeak 
firft  of  the  bequeathing  or  devifing  of  Lands,  Tenements  and  He' 
» infra  ead.  part,  r  edit  anient s  a,  fecondly,  of  the  bequeathing  or  devifing  of  Goods 
Mnfr5'4'ad  art  an^  Chattels  b,  and  thirdly,  Of  the  Committing  of  the  Tuition  of 
§§.  5,r£  ea  '  P8rt"  Children,  and  Cuftody  of  their  Portions  and  Rights  during  their 
c  infra  ead.  part.  Minorities c. 

§§•  h  8,  &c.     . 


I 


§.  II.  Of  the  Devife  of  Lands. 

1.  The  Rule  of  the  T)e<vife  of  Lands  is  negative. 

2.  The  Exceptions  of  this  Rule  are  of  Two  Sorts. 

TRue  it  is,  that  this  Matter  of  the  Devife  of  Lands,  Tenements 
and  Hereditaments,  within  this  Realm  of  England,  with  all 
Queftions  incident  thereunto,  is  to  be  determined  according  to  the 
Laws  temporal  of  this  Realm,  and  is  not  fubject  to  the  Rules  and 
Decisions  of  the  Laws  Civil  or  Ecclefiaftical. 

Touching  (1)  the  Bequeft  or  Devife  of  Lands,  Tenements  and 

Hereditaments,  this  appeareth  to  be  a  true  Pofition,  and  ground  a- 

3  greeable 
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greeablc  to  the  Civil  Law  d,  and  alfo  the  Laws  of  this  Realm  e, d  c.  imperialis.de 
That  Lands,  Tenements  or  Hereditaments,  cannot  be  difpofed  or  \rof,  p^,'  bIm! 
devifed  by  Will,  but  in  (2)  certain  Cafes:  Of  which  fome  are  ap-  in  c.  1.  de  fucceff. 
proved  by  Force  of  certain  Onflows  f  within  this  Realm  :  and  fome  fc ucd'  „  ,,  0 

£      _,  ■       »     (%  ,       ^i  •*  c  otat.  H.  o.  an.  27* 

Dy  force  or  certain  Statutes5,  c.io.  inprinc.Doa. 

&  Stud.  1. 1.  c.  8. 
Perkins,  tit.  Devife  102.        f  Infra  §.  prox.        6  Infra  ead.  part.  §.  4. 

§.  III.  Certain  Cafes  approved  by  Cuftom,  whereiri 
it  is  lawful  to  devife  Lands,  Tenements  or  Heredi- 
taments. 

1.  Gavelkind  Lands  may  he  devifed  hy  Witt. 

2.  The  Caufe  wherefore  the  Cuftom  of  Gavelkind  did  continue 

3.  burgage  Lands  devi fable  hy  Will. 

4.  To  whom,  and  after  what  Marnier  Burgage  Lands  he  devifahla 

5.  Whether  any  other  Terfon  may  devife  Burgage  Lands  hut  a 

Citizen. 

6.  Burgage  if  enure,  a  Kind  of  tenure  in  Socage. 

7.  Whether  Livery  of  Seifin  he  needful,  where  Burgage  Land  is 

devifed. 

8.  Whether  the  Jointenant  may  hequeath  his  Tart  of  Burgage 

Land  otherwife  devifahle. 

9.  Of  Lajids  devifed  to  certain  TJfes. 

1  o.  'The  Cuftom  of  devifing  Lands  to  Feoffees  reformedi 

1 1.  'The  Caufe  of  this  Reformation. 

1 2.  The  Statute  or  Jb~i  of  Reformatio?!. 

THE  (1)  firft  Cafe,  wherein  by  Cuftom  of  this  Realm  of  Eng- 
land it  is  lawful  for  a  Man  by  his  Laft  Will  or  Teftament  to 
devife  or  bequeath  Lands,   Tenements  or  Hereditaments,   is  this, 
namely,  when  Lands,  Tenements  or  Hereditaments  are  holden  in 
Gavelkind:  For  fuch,  by  antient  Cuftom,  may  be  given  or  devifed  pelS^rli^ 
by  Will  h.     For  (2)  after  that  William  Duke  of  Normandy  had  in-  Law,  verb.  Gaw'l- 
Vaded  and  conquered  all  Englajid,  Kent  only  excepted,  at  laft  alfo  *"«/,&  itafaspiffime 
the  Kentifhmen  yielded,    but  upon  Condition,  that  they  might  en-  hu'jus  regn^urifpe- 
joy  their  antient  Cuftoms  of  Gavelkind  \   which  was  granted  untoritis.Traft.de  rc- 
them,  and  lince  hath  continued  l.    Amongft  which  Cuftoms,  feeing  *"£'  A2fftp  rani- 
very  large  and  beneficial,  this  is  one,-  that  they  which  hold  Lands  bularion  of  Kent, 
in  Gavelkind,  may  give  and  fell  the  fame  without  Licence  asked  of  fbl.  23- 
their  Lords ;  faving  unto  the  Lords  the  Rents  and  Services  due  out  fn^f^ n*erruBi 
of  the  fame  Tenements  k.  fnpra,  foi.4^. 

It  became  a  Queftion,  Anno  15  Car.  t.  whether  Lands  in  Gavel-  Cro.  car.  561. 
/         holden  in  Socage,    could  be  devifed  by  Will,  (i.  e.)  whether  tta,ndeT  v'  Brooks' 
there  was  any  Cuftom  in  Kent  before  the  '  Statute  of  Wills,  to  '  32  H.  s. 
fupport  fuch  a  Devife ;   and  it  was  infifted,   that  there  was  fuch  a 
Cuftom,  for  m  Fitzherbert  in  his  Natura  Brevium,   tells  us,  that"1  F.N.B.19S,  li- 
the Writ  Ex  gravi  querela  lies  where  a  Man  is  feifed  of  Lands,  eye. tcra  L' 
in  Gavelkind,  which  Time  out  of  Mind  have  been  devijable  by  Will, 
and  accordingly  are  devifed ;  then  this  Writ  will  lie  to  compel  the 
Execution  of  fuch  Devife ;  and  Mr.  La?nbert,  in  his  Perambulation 
of  Kent,  is  of  Opinion,  that  Lands  held  in  Gavelkind  may  be  given 

or 
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or  fold,  where  by  the  Word  Given  'tis  meant  by  Will-,  and  fold  is 
meant  by  Deed  3  and  many  Wills  were  produced  out  of  the  Regi- 
fters  of  Canterbury  and  Rocbefter$  where  Gavelkind  Lands  were  de- 
vifed  before  the  Statute  of  Wills,  {viz.)  in  the  Reigns  of  H.  6. 
Edzv.  4.  and  H.  7.  and  fonle  Verdidts  by  which  fuch  Cuftom  waf 
found  of  late  Years ;  and  there  was  a  very  old  Precedent  produced 
out  of  Lambert,  which  was  a  Will  of  Gavelkind  Lands  before  the 
Conqueft,-  and  upon  a  full  Evidence  there  was  a  Verdict  for  the 
Cuftom  in  that  Cafe,  and  fo  there  was  in  the  prefent  Cafe. 

The  (3)  fecond  Cafe  is,  When  the  Lands  or  Tenements  be  holden 

*  Fitzherb  Na.Bre.  in  Burgage  tenure  n.     For  it  is  the  Cuftom  of  divers  Cities  and  Bo- 

prKoaTs"ud!roughs  of  this  Land>  (*s  in  'London,  Tork,  Oxford,  6c-)  _  (4)  that 
ii.  1.  c.7.  &  10.      fuch  Pcrfons  as  are  feifed  of  Lands,  Tenements  or  Hereditaments, 
lying  and  being  in  fuch  Cities  or  Boroughs,  as  hold  the  fame  in  Bur- 
gage Tenure,    may  by  their  Teftaments  or  Laft  Wills  give  or  be- 

*  Brook  Abridg.  tit.  qUCath  the  fame  to  whom  they  will  °,  to  hold  in  Fee-fimple,  or  in 
FitlhJn  *d.  Br.  ex  Fee-tail,  or  for  Life,  or  Years,  or  otherwife:  And  fuch  Bequeft  or 
graviquerela.Doa.  Devife  is  good  P,  the  Will  being  lawfully  made,  and  proved  before 
gcsmd.c.  7-&io.  tne  Ordinary,  as  touching  the  Goods  and  Chattels  bequeathed  in 

Lindw.  in  c.  ftatut.  •/ '  n     1   .     r  1        ■»«■  r    t       r  ■  -i 

de  tcftam.  lib.  5.  the  lame,  and  enrolled  before  the  Mayor  or  the  laid  City  or  Bo- 
provincial,  conftit.  roufih  1.  Hovvbeit,  it  is  not  always  neceffary  that  the  Teftament  be 
fue"u'dTne,  &eve°rb"  proved  before  the  Ordinary,  or  inrolled,  wherein  Lands  only,  and 
laicaiisfeodi.eod.c.  no  Goods  and  Chattels,  are  bequeathed1".  For  in  fome  Places,  by 
fFitzher.ind.Brcv.  t]ie  Cuftom  there  ufed,  the  Devifee  may  enter  to  the  Lands  devifed 

ex  gravi  querela.        r   .  .  a       1       •  •  1  t->     »  t        1 1 

sFiczhcrb.ind.Bre.  ot  his  own  Authority,  without  any  Probate  or  Inrollment  prece- 
ex  gravi  querela.  dent :  And  in  other  Places  he  is  to  be  put  in  Seifin  or  Poflcflion  by 
Devife,  n.43.§tl'tDe  Ba.llifTr.  Neither  is  it  neceffary  that  the  Will,  wherein  Burgage 
1  Broo'k  d.  tit.  Dc-  Land  is  devifed,  fhould  be  written  according  to  the  Form  prefcribed 
Vde'Gnrotndsrintit" in  the  Statutc  of  Henry  the  Eighth  «,  the  faid  Land  being  devifable 
Burgage" foL'45.  '  before  the  making  of  that  Statute,  prefcribing  a  Form  of  the  Devife 
t  h.  8. 32.  cap.  1.  of  Lands  which  could  not  pafs  by  Will  before  the  making  of  that 
»Sup.  parti.  §.  11. Statute,  as  I  have  formerly  declared  u.  And  it  (5)  feemeth  not  to 
n' 5'  be  needful  to  the  Validity  of  the  Devife  in  this  Cafe,  that  the  Tefta- 

tor  fliould  be  a  Citizen  or  Burgefs  of  that  City  or  Borough  where  the 
Lands  or  Tenements  devifed  do  lie:  But  it  isfufficient,  if  the  Lands 

*  Brook  tit.  Devife,  and  Tenements  be  holden  in  Burgage31.     For  that  not  he  only  is 

faid  to  hold  in  Burgage  who  is  a  Citizen  or  Burgefs  of  the  Place  where 
the  Lands  or  Tenements  be,  and  holdeth  of  the  King,  or  other  Lord, 
Lands  or  Tenements  lying  in  the  City  or  Borough,  yielding  there- 
fore to  his  faid  Lord  a  certain  yearly  Rent :  But  he  alfo  that  is  no 
Citizen  or  Burgefs,  which  holdeth  of  any  Lord,  Lands  or  Tene- 
roid  Tcnnret,verb>  ments  in  Burgage,  yielding  unto  him  a  certain  Rent  by  the  Year  y. 
Burgage.  ^  Which  (6)  Tenure  in  Burgage  is  but  a  Kind  of  Tenure  in  Socage  2. 

gage,  in  princ.  Howbeit  there  is  this  Difference  betwixt  Citizens,  Burgeffes  and 
Freemen,  and  thofe  which  be  not ;  that  is  to  fay,  Citizens,  Burgef- 
fes and  Freemen  may  bequeath  their  Burgage  Lands  to  Mortmain, 
>  Brook  Abridg.  tit.  which  others  cannot  do  a.  And  (7)  in  fome  Borough,  by  the  Cuftom 
tk.Devi'lk  n.  itlsl  thereof,  a  Man  may  devife  by  his  Teftament,  lawfully  made,  his 
Doa.&St'ud.lib.  1.  Lands  and  Tenements  which  he  hath  in  Fee-fimple  within  the  fame 
c- 10#  Borough  at  the  Time  of  his  Death ;   and  by  Force  thereof  the  De- 

vifee, after  the  Death  of  the  Teftator,   may  enter  into  the  Tene- 
ments to  him  devifed,  to  have  and  to  hold  to  him  after  the  Form 
and  Effect  of  the  Devife,  without  any  Livery  of  Seifin  thereof  to  be 
"Littict'on,tit.Bur-  made  unto  him  b.     But  (8)  if  there  be  Two  joint  Tenants  in  Fee- 
s'1^ 4       '  fimple 
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fimple  within  one  Borough,  where  the  Lands  and  Tenements  within 
the  fame  be  devifable  by  Teftamcnt,  if  one  of  the  (laid  Joinrenants  dc- 
vife  that  which  to  him  belongeth,  and  die,  this  Dcvifc  or  Legacy  is 
void  c.     The  Reafon  is,  for  that  no  Dcvife  can  take  E'ffecT:  till  after  'Prineip*lGrounds 
the  Death  of  the  Teftator,  who  did  bequeath  and  dcvife  the  fame;  ° 
but  by  his  Death  all  the  Land  doth  by  the  Law  of  this  Realm  come 
to  the  Survivor,  who  neither  claimeth  nor  hath  any  Thing  by  Dc- 
vife but  of  his  own  Right  by  the  Survivor,  according  to  the  Courfo  dprincbalGrounda 
of  the  Law  of  this  Land :  And  for  this  Caufe  fuch  Dcvife  is  void  d.   fol.  20.  b. 

Another  (9)  Cafe  there  was  alfo  fometimes  ufcd  and  praclifed,  of 
deviling  Lands,  Tenements  and  Hereditaments,  by  Wilis  to  certain 
Ufes,  Intents  and  Trnfts :  Which  Wills  or  Teftaments  of  Lands, 
Tenements  and  Hereditaments  in  Feoftees  Hands  were  for  the  Time 
accounted  and  taken  for  good  e.  I  ^'    '  'an' *7' 

But  (10)  this  Cuftora  was  reformed  in  many  Things,  for  (11)  di- 
vers good  Confiderations :  Namely,  becaufe  by  the  Common  Law 
of  this  Realm,  Lands,  Tenements  and  Hereditaments,  be  not  dc- 
vifeablc  by  Teftament ;  and  alfo  for  that  fuch  Devifes  were  not  on- 
ly hurtful  to  the  Heir  of  the  Teftator,  being  many  Times  thereby 
dilinherited,  but  alfo  for  that  divers  otherlnconvenienccs  did  by  Rea- 
fon thereof  infue ;  as  that  the  Lords  loft  their  Wards,  Marriages, 
Reliefs,  Heriots,  Efcheats,  Aids  pur  fair e  fitz  chivakr,  &  pur  file 
warier.  Furthermore,  by  Occafton  of  fuch  Wills,  and  other  Con- 
veyances to  fecret  Intents,  Ufes  and  Trufts,  Men  could  not  be  cer- 
tainly affured  of  any  Lands  by  them  purchafed,  nor  knew  they  a- 
gainft  whom  they  mould  life  their  Actions  and  Executions  for  their 
Rights  and  Titles.  Befides  this,  Men  married  loft  their  Tenancies 
by  the  Curtefy,  Women  their  Dowries ;  finally,  the  Prince  himlelf 
loft  the  Profits  of  the  Lands  of  Perfons  attainted.  For  Reforma- 
tion whereof  a  Statute  was  made  in  the  Time  of  King  Henry  the'  f  d.  Stat.  H.  3.  27. 
Eighth,  and  enacted  as  followeth  f.  c-  ^. 

That  is  to  fay,  (12)  "  That  where  any  Perfon  or  Perfons  ftand  or  <rhe  R'6ht  anA  F"f- 
«  be  feifed,  or  at  any  Time  hereafter  mall  happen  to  be  feifed,  of{f  °"n  %„%%$ 
K  and  in  any  Honours,  Caftles,  Manors,  Lands,  Tenements,  Rents,  Vfi  they  aye  Umited, 
<c  Services,  Reverfions,  Remainders,  or  other  Hereditaments,  to  the 
<c  Ufe,  Confidence  or  Truft  of  any  other  Per/on  or  'Perfons,  or  of  any 
"  Body  politick,  by  Reafon  of  any  Bargain,  Sale,  or  Feoffment,  Fine, 
"  Recovery,  Covenant,  Contracl:,  Agreement,  Will,  or  other  wife  by 
"  any  Manner  of  Means  whatfoever  it  be,  that  in  every  fuch  Cafe, 
*c  all  and  every  fuch  Perfon  and  Perfons,  and  Bodies  politick,  that 
tC  have  or  hereafter  fliall  have  any  fuch  Ufe,  Confidence,  or  Truft, 
tc  in  Fee-fimple,  Fee-tail,  for  Term  of  Life  or  of  Years,  or  other- 
"  wife,  or  any  Ufe,  Confidence  or  Truft  in  Remainder  or  Reverter, 
<f  fliall  from  henceforth  ftand  and  be  feifed,  deemed  and  adjudged 
<c  in  lawful  Seifm,  Eftate  and  Poffeilion  of  and  in  the  fame  Honours, 
<c  Caftles,  Manors,  Lands,  Tenements,  Rents,  Services,  Reverfions, 
"  Remainders  and  Hereditaments,  with  their  Appurtenances,  to  all 
"  Intents,  Conftructions  and  Purpofes  in  the  Law,  of  and  in  fucli 
cc  like  Eftates  as  they  had,  or  fliall  have,  in  Ufe,  Truft  or  Confi- 
cC  dence,  of,  or  in  the  fame.  And  that  the  Eftate,  Title,  Right  and 
"  Poffeilion,  that  was  in  fuch  Perfon  or  Perfons  that  were  or  hereaf- 
"  ter  fliall  be  feifed  of  any  Lands,  Tenements  or  Hereditaments,  to 
"  the  Ufe,  Confidence  or  Truft  of  any  fuch  Perfon  or  Perfons,  or  of 
"  any  Body  politick,  be  from  henceforth  clearly  deemed  and  ad- 

Q,  "  judged 
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"  judged  to  be  in  him  or  them  that  have,  or  hereafter  fliall  have, 
"  fuch  Ufe,  Confidence  or  Truft,  after  fuch  Quality,  Manner,  Form 
"  and  Condition,  as  they  had  before,  in  or  to  the  Ufe,  Confidence 
a  or  Truft,  that  was  in  them. 

"  And  be  it  farther  enadted  by  the  Authority  aforefaid,  That  where 
"  divers  and  many  Perfons  be  or  hereafter  mail  happen  to  be  jointly 
"  feifed  of  and  in  any  Lands,  Tenements,  Rents,  Reverfions,  Re- 
K  mainders,  or  other  Hereditaments,  to  the  Ufe,  Confidence  or 
<£  Truft  of  any  of  them  that  be  fo  jointly  feifed,  that  in  every  fuch 
cc  Cafe,  he  or  thofe  Perfon  or  Perfons  which  have,  or  hereafter  mail 
"  have,  any  fuch  Ufes,  Confidence  or  Truft,  in  any  fuch  Lands, 
"  Tenements,  Rents,  Reverfions,  Remainders,  or  Hereditaments, 
"  fliall  from  henceforth  have,  and  be  deemed  and  adjudged  to  have, 
<c  only  to  him  or  them  that  have,  or  hereafter  fliall  have,  fuch  Ufe, 
cc  Confidence  or  Truft,  fuch  Eftate,  Pofleffion  and  Seifin  of  and  in  the 
"  fame  Lands,  Tenements,  Rents,  Reverfions,  Remainders,  or  o- 
c<  ther  Hereditaments,  in  like  Nature,  Manner,  Form,  Condition 
<c  and  Courfe,  as  he  or  they  had  before  in  the  Ufe,  Confidence  or 
<c  Truft  of  the  fame  Lands,  Tenements  or  Hereditaments :  Saving 
"  and  referving  to  all  and  lingular  Perfons,  and  Bodies  politick, 
"  their  Heirs  and  Succeflors,  other  than  him  or  thofe  Perfon  or  Per- 
"  fons  which  be  feifed,  or  hereafter  mail  be  feifed,  of  any  Lands, 
"  Tenements  or  Hereditaments,  to  any  Ufe,  Confidence  or  Truft,  all 
"  fuch  Right,  Title,  Entry,  Intereft,  Pofleffion,  Rents  and  Actions, 
<c  as  they  or  any  of  them  had,  or  might  have  had,  before  the  Ma- 
5  king  of  this  Ad. 

"  And  alfo  faving  to  all  and  fingular  thofe  Perfons,  and  to  their 
cc  Heirs,  which  be  or  hereafter  fliall  be  feifed  to  any  Ufe,  all  fuch 
<c  former  Right,  Title,  Entry,  Intereft,  Pofleffion,  Rents,  Cuftoms, 
cc  Services,  and  Actions,  as  they  or  any  of  them  might  have  had  to 
"  his  or  their  own  proper  Ufe,  in  or  to  any  Manors,  Lands,  Tene- 
"  ments,  Rents  or  Hereditaments,  whereof  they  be,  or  hereafter 
cc  fhall  be  feifed  to  any  other  Ufe,  as  if  this  prefent  A&  had  never 
"  been  had  or  made ;  any  Thing  contained  in  this  Acl:  to  the  con- 
"  trary  notwithftanding. 

tc  And  where  alfo  divers  Perfons  ftand  and  be  feifed  of  and  in  any 
"  Lands,  Tenements  or  Hereditaments,  in  Fee-fimple  or  otherwife, 
"  to  the  Ufe  or  Intent  that  fome  other  Perfon  or  Perfons  fliall  have 
"  and  perceive  yearly  to  them,  and  to  his  or  their  Heirs,  one  annual 
"  Rent  of  Ten  Pounds,  or  more  or  lefs,  out  of  the  fame  Lands  and 
"  Tenements;  and  fome  other  Perfon,  one  other  annual  Rent  to 
<c  him  and  his  Affigns,  for  Term  of  Life  or  Years,  or  for  fome  other 
£C  fpecial  Time,  according  to  fuch  Intent  and  Ufe  as  hath  been  here- 
"  tofore  declared,  limited  and  made  thereof:  Be  it  therefore  enad- 
"  ed  by  the  Authority  aforefaid,  That  in  every  fuch  Cafe,  the  fame 
"  Perfons,  their  Heirs  and  Affigns,  that  have  fuch  Ufe  and  Intereft, 
"  to  have  and  perceive  any  fuch  annual  Rents  out  of  any  Lands, 
"  Tenements  or  Hereditaments,  that  they  and  every  of  them,  their 
"  Heirs  and  Affigns,  be  adjudged  and  deemed  to  be  in  Pofleffion  and 
<c  Seifin  of  the  fame  Rent,  of  and  in  fuch  like  Eftate,  as  they  had  in 
<c  the  Title,  Intereft,  or  Ufe  of  the  faid  Rent  or  Profit,  and  as  if  a 
"  fufficient  Grant  or  other  lawful  Conveyance  had  been  made  and 
cc  executed  to  them,  by  fuch  as  were  or  fliall  be  feifed  to  the  Ufe  or 
<c  Intent  of  any  fuch  Rent,  to  be  had,  made,  or  payed,  according  to 
1  "  the 
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"  the  very  Truft  and  Intent  thereof.  And  that  all  and  every  fuch 
"  Perfon  or  Perfons  as  have,  or  hereafter  {hail  have,  any  Title,  Ufe 
"  and  Intereft,  in  or  to  any  fuch  Rent  or  Profit,  fhall  lawfully  di- 
"  drain  for  Non-payment  of  the  faid  Rent,  and  in  their  own  Names 
c<  make  Advowries,  or  by  their  Bailiffs  or  Servants  make  Cognizances 
"  and  Juftifications,  and  have  all  other  Suits,  Entries,  and  Reme- 
"  dies  for  fuch  Rents,  as  if  the  fame  Rents  had  been  actually  and 
'*  really  granted  to  them,  with  fufficient  Claufes  of  Diftrcfs,  Re- 
"  entry,  or  otherwife,  according  to  fuch  Conditions,  Pains,  or  other 
"  Things,  limited  and  appointed  upon  the  Truft'  and  Intent,  for  Pay- 
"  ment  of  Surety  of  fuch  Rent. 

tc  And  be  it  farther  enacted  by  the  Authority  aforcfaid,  That 
*v  whereas  divers  Perfons  have  purchafed,  or  have  Eftate  made  and 
*c  conveyed  of  and  in  divers  Lands,  Tenements  and  Hereditaments, 
f  unto  them  and  to  their  Wives,  and  to  the  Heirs  of  the  Husband, 
cC  or  to  the  Husband  and  to  the  Wife,  and  to  the  Heirs  of  their 
*£  Two  Bodies  begotten,  or  to  the  Heirs  of  one  of  their  Bodies 
cc  begotten,  or  to  the  Husband  and  to  the  Wife  for  Term  of 
"  their  Lives,  or  for  Term  of  Life  of  the  faid  Wife;  or  where  any 
<{  fuch  Eftate  or  Purchafe  of  any  Lands,  Tenements  or  Heredita- 
"  nients,  hath  been  or  hereafter  fhall  be  made  to  any  Husband  and 
"  to  his  Wife,  in  Manner  and  Form  above  exprefled,  or  to  any  other 
"  Perfon  or  Perfons,  and  to  their  Heirs  and  Afllgns,  to  the  Ufe  and 
"  Behoof  of  the  faid  Husband  and  Wife,  or  to  the  Ufe  of  the  Wife, 
"  as  is  before  rehearfed,  for  the  Jointure  of  the  Wife:  That  then,  in 
<c  every  fuch  Cafe,  every  Woman  married,  having  fuch  Jointure 
ec  made,  or  hereafter  to  be  made,  mall  not  claim,  nor  have  Title 
<c  to  have  any  Dowry  of  the  Refidue  of  the  Lands,  Tenements  or 
<c  Hereditaments,  that  at  any  Time  were  her  faid  Husband's,  by 
"  whom  me  hath  any  fuch  Jointure,  nor  fhall  demand  nor  claim  her 
"  Dowry  of  and  againft  them  that  have  the  Lands  and  Inheritances 
"  of  her  faid  Husband.  But  if  fhe  have  no  fuch  Jointure,  then  fhe 
"  fhall  be  admitted  and  inabled  to  purfue,  have  and  demand  her 
t£  Dowry,  by  Writ  of  Dowry,  after  the  due  Courfe  and  Order  of  the 
"  Common  Laws  of  this  Realm  ;  this  AcT:  or  any  Law  or  Provifion 
<c  made  to  the  contrary  thereof  notwithftanding. 

"  Provided  alway,  That  if  any  fuch  Woman  be  lawfully  expulfed 
"  or  evicted  from  her  faid  Jointure,  or  from  any  Part  thereof,  with- 
<c  out  any  Fraud  or  Covin,  by  lawful  Entry,  Action,  or  by  Difcon- 
"  tinuance  of  her  Husband ;  then  every  fuch  Woman  fhall  be  in- 
*'  dowed  of  as  much  of  the  Refidue  of  her  Husband's  Tenements 
"  or  Hereditaments,  whereof  flie  was  before  dowable,  as  the  fame 
"  Lands  and  Tenements  fo  evicted  and  expulfed  mall  amount  or  ex- 
Cc  tend  unto. 

"  Provided  alfo,  That  this  AcT:,  nor  any  Thing  therein  contained 
<c  or  exprefled,  extend,  or  be  in  any  wife  hurtful  or  prejudicial  to 
K  any  Woman  or  Women  heretofore  being  married,  of,  for  or  con- 
"  cerning  fuch  Right,  Title,  Ufe,  Intereft,  or  Pofleflion,  as  they  or 
*  any  of  them  have,  claim,  or  pretend  to  have,  for  her  or  their 
w  Jointure  or  Dowry,  of,  in,  or  to,  any  Manors,  Lands,  Tenements, 
tc  or  other  Hereditaments,  of  any  of  their  late  Husbands,  being  now 
"  dead  or  deceafed  $  any  Thing  contained  in  this  Acl  to  the  contrary 
"  notwithftanding. 

"  Provided  alfo,  That  if  any  Wife  have,  or  hereafter  fhall  have, 
"  any  Manors,  Lands,  Tenements  or  Hereditaments,  unto  her  given/ 
'  Q,  %  t  or 
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"  or  affured  after  Marriage  for  Term  of  her  Life,  or  otherwife  in 
"  Jointure,  except  the  fame  Affurance  be  to  her  made  by  Act  of 
K  Parliament,  and  the  faid  Wife  after  that  Fortune  to  over-live  the 
<c  fame  her  Husband,  in  whofe  Time  the  faid  Jointure  was  made 
"  or  affured  unto  her ;  that  then  the  fame  "Wife,  fo  over-living,  fhall 
"  and  may  at  her  Liberty,  after  the  Death  of  her  faid  Husband,  re- 
"  fufe  to  have  and  take  the  Lands  and  Tenements  fo  to  her  given, 
"  appointed,  or  affured,  during  the  Coverture,  for  Term  of  her 
K  Life,  or  otherwife  in  Jointure,  except  jthe  fame  Affurance  be  to 
<c  her  made  by  Act  of  Parliament,  as  is  aforefaid  ;  and  thereupon  to 
"  have,  ask,  demand  and  take,  her  Dowry  by  Writ  of  Dowry,  or 
"  otherwife,  according  to  the  Common  Law,  of  and  in  all  fuch 
"  Lands,  Tenements  and  Hereditaments,  as  her  Husband  was  and 
"  flood  feifed  of  in  any  State  of  Inheritance,  at  any  Time  during  the 
"  Coverture ;  any  Thing  contained  in  this  Act  to  the  contrary  in  any 
"  wife  notwithstanding. 

"  Provided  alfo,  That  this  prefent  Act,  or  any  Thing  therein  con- 
"  tained-,  do  not  extend,  or  be  at  any  Time  hereafter  interpreted, 
"  expounded  or  taken,  to  extinct,  releafe,  difcharge  or  fufpend  any 
*'  Statute,  Recognizance,  or  other  Bond,  by  the  Execution  of  any 
"  Eftate  of  or  in  any  Lands,  Tenements  or  Hereditaments,  by  the 
"  Authority  of  this  Act,  to  any  Perfon  or  Perfons,  or  Bodies  poli- 
<c  tick  ;  any  Thing  contained  in  this  Act  to  the  contrary  thereof  not- 
£  withftanding. 

"  And  forafmuch  as  great  Ambiguities  and  Doubts  may  arife  of 
"  the  Validity  and  Invalidity  of  Wills  heretofore  made  of  any  Lands, 
cc  Tenements  and  Hereditaments,  to  the  great  Trouble  of  the  King's 
"  Subjects  ■,  the  King's  moft  Royal  Majefty,  minding  the  Tranquil- 
cc  lity  and  Reft  of  his  loving  Subjects,  of  his  moft  excellent  and  ac- 
<c  cuftomed  Goodnefs,  is  pleafed  and  contented,  that  it  be  enacted 
"  by  the  Authority  of  this  prefent  Parliament,  That  all  Manner  of 
"  true  and  juft  Wills  and  Teftaments  heretofore  made  by  any  Per- 
"  fori  or  Perfons  deceafed,  or  that  fhall  deccafe  before  the  firft  Day 
<c  of  May,  tnat  fhall  be  in  the  Year  of  our  Lord  God  1536.  of 
<c  any  Lands,  Tenements  or  other  Hereditaments,  fhall  be  taken 
<c  and  accepted  as  good  and  effectual  in  the  Law,  after  fuch  Fa- 
<c  fliion,  Manner  and  Form,  as  they  were  commonly  taken  and 
tc  ufed  at  any  Time  within  Forty  Years  next  afore  the  making  of 
cc  this  Act;  any  Thing  contained  in  this  Act,  or  in  the  Preamble 
"  thereof,  or  any  Opinion  of  the  Common  Law,  to  the  contrary 
£C  thereof  notwithftanding, 

"  Provided  always,  That  the  King's  Highnefs  fhall  not  have, 
*c  demand,  or  take  any  Advantage  or  Profit,  for  or  by  Occafion  of 
4C  the  executing  of  any  Eftate  only  by  Authority  of  this  Act,  to  any 
*c  Perfon  or  Perfons,  or  Bodies  politick,  which  now  have,  or  on 
"  this  Side  the  faid  firft  Day  of  Mm>->  which  fhall  be  in  the  Y-ar 
"  of  our  Lord  God  1536.  fhall  have,  any  Ufe  or  Ufes,  'I  rufts  or 
cc  Confidences,  in  any  Manors,  Lands,  Tenements  or  Heredita- 
"  ments,  holden  of  the  King's  Highnefs,  by  Reafon  of  primer  Sei- 
w  fin,  Livery,  Onfter  le  maine,  fine  for  Alienation,  Relief,  or  He-» 
"  riot :  But  that  Fines  for  Alienations,  Reliefs  and  Heriots,  fhall 
cc  be  payed  to  the  King's  Highnefs.  And  alfo  Liveries  and  Oujier 
*c  le  maims  fhall  be  fued  for  Ufes,  Trufts  and  Confidences  to  be 
*'  made  and  executed  in  Poffeffion,  by  Authority  of  this  Act,  after 
4  .     and 
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<c  and  from  the  faid  firft  Day  of  May,  of  Lands  and  Tenements 
c'  and  other  Hereditaments  hoJden  of  the  King,  in  fuch  Manner  and 
cc  Form,  to  all  Intents,  Conftructions  and  Purpofcs,  as  hath  hereto- 
"  fore  been  ufed  or  accuftomed  by  the  Order  of  the  Laws  of  this 
"  Realm. 

"  Provided  alfo,  That  no  other  Perfon  or  Pcrfons,  or  Bodies  poli- 
"  tick,  of  whom  any  Lands,  Tenements  or  Hereditaments,  be  or 
"  hereafter  mail  be  holden,  mediate  or  immediate,  mall  in  any  wife 
"  demand  or  take  any  Fine,  Relief,  or  Heriot,  for  or  by  Occalion  of 
"  the  Executing  of  any  Eftate  by  the  Authority  of  this  Act,  to  any 
"  Perfon  or  Perfons,  or  Bodies  politick,  before  the  faid  firft  Day  of 
"  May-,  which  mall  be  in  the  Year  of  our  Lord  God  1536. 

"  And  be  it  enacted  by  the  Authority  aforefaid,  That  all  and  fin- 
"  gular  Perfon  and  Perfons,  and  Bodies  politick,  which  at  any  Time 
"  on  this  Side  the  faid  firft  Day  of  May,  which  mall  be  in  the  Year 
"  of  our  Lord  God  1 5  36.  fhall  have  any  Eftate  unto  them  executed 
<c  of  and  in  any  Lands,  Tenements  or  Hereditaments^  by  the  Autho- 
tc  rity  of  this  Act,  fhali  and  may  have  and  take  the  fame  or  like  Ad- 
"  vantage,  Benefit,  Voucher,  Aid-prayer,  Remedy,  Commodity  and 
"  Profit,  by  Action,  Entry,  Condition,  or  otherwife3  to  all  Intentsj 
-"  Constructions  and  Purpofes,  as  the  Perfon  or  Perfons  feifed  to  their 
."  Ufe,  of  or  in  any  fuch  Lands,  Tenements  or  Hereditaments  fp  ex- 
"  ecuted,  had,  mould,  might  or  ought  to  have  had,  at  the  Time  of 
"  the  Execution  of  the  Eftate  thereof,  by  the  Authority  of  this  Act, 
"  againft  any  other  Perfon  or  Perfons,  of  or  for  any  Wafte,  Diflcifini 
"  Trefpafs,  Condition  broken,  or  any  other  Offence,  Caufe  or 
"  Thing,  concerning  or  touching  the  faid  Lands  or  Tenements  fo 
cc  executed  by  the  Authority  of  this  Act* 

"  Provided  alfo,  and  be  it  enacted  by  the  Authority  aforefaid,- 
£C  That  Actions  now  depending  againft  any  Perfon  or  Perfons,  feifed 
"  of  or  in  any  Lands,  Tenements  or  Hereditaments,  to  any  Ufe, 
"  Truft  or  Confidence,  mail  not  abate,  ne  be  difcharged,  for  or  by 
"  Reafon  of  executing  of  any  Eftate  thereof  by  Authority  of  this 
cc  Act,  before  the  faid  firft  Day  of  May,  which  fliall  be  in  the  Year 
"  of  our  Lord  God  1536.  any  Thing  contained  in  this  Act  to  the 
"  contrary  notwithstanding. 

"  Provided  alfo,  That  this  Act,  or  any  Thing  therein  contained, 
"  mall  not  be  prejudicial  to  the  King's  Highnefs  for  Ward  (hips  of 
e<  Heirs  now  being  within  Age,  nor  for  Liveries  or  for  Qpffier  le 
<c  maines,  to  be  fued  by  any  Perfon  or  Perfons  now  being  within 
u  Age,  or  of  full  Age,  of  any  Lands  or  Tenements  unto  the  fame 
"  Heir  or  Heirs  now  already  defcended;  any  Thing  in  this  Act  con- 
cc  tained  to  the  contrary  notwithftanding. 

"  Provided  alfo,  and  be  it  enacted  by  the  Authority  aforefaid, 
"  That  all  and  lingular  Recognizances  heretofore  knowledged,  taken 
"  or  made  to  the  King's  Ufe,  for  or  concerning  any  Recoveries  of  a- 
"  ny  Lands,  Tenements  or  Hereditaments,  heretofore  ufed  or  had 
€c  by  Writ  or  Writs  of  Entry  upon  Diflcifin  in  Le  poft,  mall  from 
*f  henceforth  be  utterly  void  and  of  none  Effect,  to  all  Intents,  Con- 
"  ftructions  and  Purpofes. 

"  Provided  alfo,  That  this  Act,  nor  any  Thing  therein  contained,' 
J'  be  in  any  wife  prejudicial  or  hurtful  to  any  Perfon  or  Perfons  born 
K  in  Wales,  or  the  Marches  of  the  fame,  which  fhall  have  any  £- 
84  ftate  to  them  executed  by  Authority  of  this  Act  in  any  Lands,, 
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"  Tenements,  or  other  Hereditaments  within  this  Realm,  whereof 
"  any  other  Perfon  or  Perfons  now  ftand  or  be  feifed  to  the  Ufe  of 
"  any  fuch  Perfon  or  Perfons  born  in  Wales-,  or  the  Marches  of  the 
cc  fame :  But  that  the  fame  Perfon  or  Perfons  born  in  Wales,  or  the 
"  Marches  of  the  fame,  mail  or  may  lawfully  have,  retain  and  keep 
<f  the  fame  Lands,  Tenements  or  Hereditaments,  whereof  Eftate 
K  mail  be  fo  unto  them  executed  by  the  Authority  of  this  Aft,  ac- 
"  cording  to  the  Tenor  of  the  fame  j  any  Thing  in  this  Aft  con- 
"  tained,  or  any  other  Aft  or  Provifion  heretoiore  had  or  niade$  to 
"  the  contrary  notwithstanding. 

Before  this  Statute  was  made,  if  Lands  were  limited  to  one  and 
his  Heirs,  to  the  Ufe  of  another,  the  Ceftui  que  Ufe  might  take  the 
Profits  j  and  the  Perfon  in  whom  the  Freehold  was  vefted  was  to 
make  Eftates  according  to  the  Direftion  of  the  Ceftui  que  Ufe,  who 
had  only  a  bare  Truft,  and  had  no  Remedy  againft  the  other  for  a 
Breach  of  Truft,  but  only  in  Chancery ;  but  now  by  this  Statute 
the  PoflefTion  is  transferred  to  him  who  hath  the  Ufe,  and  what 
ever  Eftate  a  Man  hath  in  the  Ufe,  the  fame  he  hath  in  Tof- 
feflion. 
i  Rep.  n(j,  i$s.  But  feveral  Things  are  required  to  the  Execution  of  an  Ufe 
within  this  Statute :  The  Firft  is,  that  fome  Perfon  fhould  be  fei- 
fed: But  the  King,  a  Corporation,  an  Alien,  one  attainted,  dye. 
cannot  be  feifed  to  the  Ufe  of  another  j  nor  Tenant  in  Tail,  Te- 
nant by  the  Curtefy  or  in  Dower  j  the  Cefiui  que  Ufe  muft  be  in 
*  See  1 1  &iaWill.  *  Being;  there  muft  be  an  Ufe  likewife  in  Being,  either  in  Poffef- 
cap.  16.  £on^    Remainder,    or   Reverfion,  &c.    And   where  one   conveys 

Lands  to  another  by  Fine,  Feoffment,  or  Common  Recovery,  to  the 
Ufe  of  his  Laft  Will ;  and  afterwards  by  his  Will  declares  the  Ufes, 
dye.  this  he  may  do  without  any  Confederation,  either  of  Kindred 
or  Money. 
Coke  Copyholder,  It  feems  that  Copyhold-Lands  are  not  within  this  Statute,  be- 
Sea.  54.  caufe  the  Transferring  the  Pofleffion  to  the  Ufe  by  the  Operation  of 

Law,  without  the  Allowance  of  the  Lord  and  the  Agreement  of 
the  Tenant,  would  be  to  the  Prejudice  of  both. 

SECT.    IV. 

Certain  Cafes  wherein  by  the  Statutes  of  this  Realm  it  is 
lawful  to  devife  Lands,  Tenements,  or  Heredita- 
ments. 

NOW  follow  certain  other  Cafes  authorized  by  the  Statutes  of 
this  Realm  of  England,  wherein  it  is  lawful  to  bequeath  or 
devife  Lands,  Tenements  and  Hereditaments  by  Will,  fometimes 
wholly,  and  fometimes  in  Part  only,  or  ratably,  according  to  the 
Nature  of  the  Tenure  of  fuch  Lands,  Tenements  and  Heredita- 
ments, as  in  the  fame  Statutes,  which  I  .have  here  fet  down  at 
large,  doth  appear. 
4 
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An  Afl;  declaring  how,  by  the  Kings  Grant,  Lands,  Te- 
nements and  Hereditaments  may  be  by  Will,  Tejlament, 
or  otherwife,  difpofed ',  and  concerning  Wards  and  pri- 
mer Seifm,  &cc. 

"  "1  X  THere  the  King's  raoft  Royal  Majefty,  in  all  the  Time  of  34, 35  h.  8.  cap.  j. 
«  yy  his  moft  gracious  and  noble  Reign,  hath  ever  been  mer- 
<c  ciful,  loving  and  benevolent,  and  a  moft  gracious  Sovereign  Lord, 
"  unto  all  and  lingular  his  loving  and  obedient  Subjects,  and  at 
"  many  Times  paft,  hath  not  only  mewed  and  imparted  to  them 
cc  generally,  by  his  many  and  often,  great  and  beneficial  Pardons, 
"  heretofore  by  Authority  of  his  Parliaments  granted,  but  alfo  by 
tc  divers  other  Ways  and  Means,  many  great  and  ample  Grants  and 
tc  Benignities,  in  fuch  wife,  as  all  his  faid  Subje&s  have  been  moft 
"  bounden,  to  the  utmoft  of  all  their  Powers  and  Graces  by  them 
"  received  of  God,  to  render  and  give  unto  his  Majefty  their  moft 
ct  humble  Reverence  and  obedient  Thanks  and  Services,  with  their 
<c  daily  and  continual  Prayer  to  Almighty  God,  for  the  continual 
<c  Preservation  of  his  moft  Royal  Eftate  in  moft  Kingly  Honour 
cc  and  Profperity :  Yet  always  his  Majefty  being  replete  and  en- 
<c  dowed  by  God  with  Grace,  Goodnefs  and  Liberality,  moft  ten- 
<f  derly  confidering  that  his  faid  obedient  and  loving  Subje&s  can- 
ce  not  ufe  or  exercife  themfelves  according  to  their  Eftates,  Degrees, 
<c  Faculties  and  Qualities,  or  bear  themfelves  in  fuch  wife,  as  that 
<e  they  may  conveniently  keep  and  maintain  their  Hofpitalities  and 
tc  Families,  nor  the  good  Educations  and  bringing  up  of  their  law- 
"  ful  Generations,  which  in  this  Realm,  laud  be  to  God,  is  in  all 
cc  Parts  very  great  and  abundant ;  but  that  in  Manner  of  Neceffity, 
<£  as  by  daily  Experience  is  manifefted  and  known,  they  fliall  not 
tc  be  able  of  their  proper  Goods,  Chattels,  and  other  moveable  Sub- 
"  ftance,  to  difcharge  their  Debts,  and  after  their  Degrees  fet  forth 
"  and  advance  their  Children  and  Pofterities :  Wherefore  our  faid 
<c  Sovereign  Lord,  moft  virtuoufly  confidering  the  Mortality  that  is 
"  to  every  Perfon,  at  God's  Will  and  Pleafure,  moft  common  and 
v  uncertain,  of  his  moft  bleffed  Difpofition  and  Liberality,  being 
cc  willing  to  relieve  and  help  his  faid  Subjects  in  their  faid  Necelfi- 
<c  ties  and  Debility,  is  contented  and  pleafed,  that  it  be  ordained 
"  and  enacted  by  the  Authority  of  this  prefent  Parliament,  in  Man- 
"  ner  and  Form  as  hereafter  followeth :  That  is  to  fay,  That  all 
<c  and  every  Perfon  and  Perfons,  having,  or  which  hereafter  fhall 
"  have,  any  Manors,  Lands,  Tenements  or  Hereditaments,  holden 
"  in  Socage,  or-of  the  Nature  of  Socage-Tenure,  and  not  having  any 
*'  Manors,  Lands,  Tenements  or  Hereditaments,  holden  of  the 
K  King  our  Sovereign  Lord  by  Knight's  Service,  by  Socage-Tenure 
<c  in  chief,  or  of  the  Nature  of  Socage-Tenure  in  chief,  nor  of  any 
*£  other  Perfon  or  Perfons  by  Knight's  Service,  from  the  20th  Day  of 
<c  July^  in  the  Year  of  our  Lord  God  1540.  fliall  have  full  and  free 
"  Liberty,  Power  and  Authority,  to  give,  difpofe,  will  and  devife, 
<c  as  well  by  his  Laft  Will  and  Teftament  in  Writing,  or  otherwife 
"  by  any  Ad  or  Ads  lawfully  executed  in  his  Life,  all  his  faid  Ma- 
<£  nors,  Lands,  Tenements  or  Hereditaments,  or  any  of  them,  at  his 
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"  free  Will  and  Pleafure;  any  Law,  Statute,  or  other  Thing  here- 
"  tofore  had,  made  or  ufed  to  the  contrary  notwithftanding. 

"  And  that  all  and  every  Perfon  and  Perfons  having  Manor?, 
"  Lands,  Tenements  or  Hereditaments,  holden  of  the  King  our  Sc- 
"  vereign  Lord,  his  Heirs  or  Succeffors,  in  Socage,  -or  of  the  Nature 
"  of  Socage-Tenure  in  chief,  and  having  any  other  Manors,  Lands, 
"  Tenements  or  Hereditaments,  holden  of  any  other  Pcrfcn  or  Per- 
"  fons  in  Socage,  or  of  the  Nature  of  Socage-Tenure,  and  not  ha- 
"  ving  any  Manors,  Lands,  Tenements  or  Hereditaments,  holden  of 
"  the  King  our  Sovereign  Lord  by  Knight's  Service,  nor  of  any  other 
"  Lord  or  Perfon  by  like  Service,  from  the  Twentieth  Day  oi'July\ 
"  in  the  faid  Year  of  our  Lord  God  1 540,  fhall  have  full  and  free  Li- 
"  berty,  Power  and  Authority,  to  give,  will,  difpofe  and  devife,  as 
"  well  by  his  Laft  Will  or  Teftament  in  Writing,  or  otherwife  by 
"  any  Aft  or  Afts  lawfully  executed  in  his  Life,  all  his  faid  Ma- 
"  nors,  Lands,  Tenements  and  Hereditaments,  or  any  of  them,  at 
"  his  free  Will  and  Pkafure ;  any  Law,  Statute,  Cuftom,  or  other 
"  Thing  heretofore  had,  made,  or  ufed,  to  the  contrary  notwith- 
cc  Handing.  Saving  alway,  and  referving  to  the  King  our  Sovereign 
"  Lord,  his  Heirs  and  Succeffors,  all  his  Right,  Title  and  Intercft  of 
"  primer  Seifin,  Reliefs,  and  alfo  all  other  Rights  and  Duties  for 
"  Tenures  in  Socage,  or  of  the  Nature  of  Socage-Tenure  in  chief, 
"  as  heretofore  hath  been  ufed  and  accuftomed  ,•  the  fame  Manors, 
"  Lands,  Tenements  or  Hereditaments,  to  be  taken,  had  and  fued 
cc  out  of  and  from  the  Hands  of  his  Highnefs,  his  Heirs  and  Succef- 
"  fors,  by  the  Perfon  or  Perfons  to  whom  any  fuch  Manors,  Lands, 
cc  Tenements  or  Hereditaments,  fhall  be  difpofed,  willed  or  devifed, 
tc  in  fuch  and  like  Manner  and  Form  as  hath  been  ufed  by  any  Heir 
"  or  Heirs  before  the  Making  of  this  Statute.  And  faving  and  refer- 
<c  ving  alfo  Fines  for  Alienations  of  fuch  Manors,  Lands,  Tenements 
"  or  Hereditaments,  holden  of  the  King  our  Sovereign  Lord,  in  So- 
"  cage,  or  of  the  Nature  of  Socage-Tenure  in  chief,  whereof  there 
"  fhall  be  any  Alteration  of  Freehold  or  Inheritance  made  by  Will, 
"  or  otherwife,  as  is  aforefaid. 

"  And  it  is  farther  enafted  by  the  Authority  aforefaid,  That  all 

"  and  fingular  Perfon  and  Perfons  having  any  Manors,  Lands,  Te- 

"  ncments  or  Hereditaments,  of  Eftate  of  Inheritance,  holden  of 
"  the  King's  Highnefs  in  Chief,  by  Knight-Service,  or  of  the  Na- 
"  ture.of  Knights-Service  in  Chief,  from  the  faid  twentieth  Day  of 
"  July,  fhall  have  full  Power  and  Authority,  by  his  laft  Will  by 
"  Writing,  or  otherwife  by  any  Aft  or  Afts  lawfully  executed  in 
"  his  Life,  to  give,  difpofe,  will  or  aflign  two  Parts  of  the  fame 
"  Manors,  Lands,  Tenements  or  Hereditaments,  in  three  Parts  to  be 
"  divided,  or  elfe  as  much  of  the  faid  Manors,  Lands,  Tenements 
"  or  Hereditaments,  as  fhall  extend  or  amount  to  the  yearly  Value 
"  of  two  Parts  of  the  fame,  in  three  Parts  to  be  divided  in  Cer- 
"  tainty,  and  by  fpecial  Divifions,  as  it  may  be  known  in  Severalty, 
cc  to  and  for  the  Advancement  of  his  Wife,  Preferment  of  his  Chil- 
"  dren,  and  Payment  of  his  Debts,  or  otherwife  at  his  Will  and 
"  Pleafure ;  any  Law,  Statute,  Cuftom,  or  other  Thing  to  the 
"  contrary  thereof  notwithftanding.  Saving  and  referving  to  the 
"  King  our  Sovereign  Lord  the  Cuftody,  Wardihip,  and  primer  Sei- 
cc  fin,  or  any  of  them,  as  the  Cafe  fhall  require,  of  as  much  of 
"  the  fame  Manors,  Lands,  Tenements  or  Hereditaments,  as  fhall 
1  "  amount 
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"  amount  and  extend  to  the  full  and  clear  yearly  Value  of  the 
"  third  Part  thereof,  without  any  Diminution,  Dower,  Fraud,  Co- 
"  vin,  Charge,  or  Abridgment  of  any  of  the  fame  third  Part,  or 
cc  of  the  full  Profits  thereof.  Saving  alfo  and  referving  to  the  King 
"  our  faid  Sovereign  Lord  all  Fines  for  Alienations  of  all  fuch  Ma- 
"  nors,  Lands,  Tenements  and  Hereditaments,  holden  of  the  King 
"  by  Knights-Service  in  Chief,  whereof  there  mall  be  any  Altera- 
"  tion  of  Freehold  or  Inheritance,  made  by  Will  or  otherwife,  as 
?  is  abovefaid. 

"  And  be  it  enacted  by  the  Authority  aforefaid,  That  all  and  fin- 
"  gular  Perfon  and  Perfons  having  Manors,  Lands,  Tenements  or 
"  Hereditaments  of  Eftate  of  Inheritance,  holden  of  the  King  in 
<c  Chief  by  Knights-Service  j  and  having  other  Manors,  Lands,  fe- 
cc  nements  or  Hereditaments,  holden  of  the  King,  or  of  any  other 
<c  Perfon  or  Perfons,  by  Knights-Service  or  otherwife ;  every  fuch 
"  Perfon  and  Perfons,  from  the  faid  twentieth  Day  of  Juh\  mall 
<c  have  full  Power  and  Authority  to  give,  difpofe,  will  or  alEgn  by 
"  his  laft  Will  in  Writing,  or  otherwife  by  any  Act  or  Acts  lawfully 
"  executed  in  his  Life,  two  Parts  of  the  fame  Manors,  Lands,  Tc- 
"  nements  or  Hereditaments,  in  three  Parts  to  be  divided,  or  elfe 
fC  as  much  of  the  fame  Manors,  Lands,  Tenements  and  Hercdi- 
"  taments,  as  mail  extend  or  amount  to  the  yearly  Value  of  two 
K  Parts  of  the  fame,  in  three  Parts  to  be  divided  in  Certainty,  and 
"  by  fpecial  Divifions,  as  it  may  be  known  in  Severalty,  to  and  for 
<c  Advancement  of  his  Wife,  Preferment  of  his  Children,  and  Pay- 
cc  ment  of  his  Debts,  or  otherwife  at  his  Will  and  Pleafure  ;  any 
$  Law,  Statute,  Cuftom,  or  other  Thing  to  the  contrary  thereof 
■*  notwithstanding.  Saving  alway  and  referving  to  the  King  our 
"  Sovereign  Lord,  the  Cuftody,  Wardfhip,  and  primer  Seifin,  or 
"  any  of  them,  as  the  Cafe  mail  require,  of  as  much  of  the  fame 
"  Manors,  Lands,  Tenements  or  other  Hereditaments,  as  fhall  a- 
"  mount  and  extend  to  the  full  and  clear  yearly  Value  of  the 
"  third  Part  thereof,  without  any  Manner  Diminution,  Dower, 
"  Fraud,  Covin^  Charge,  or  Subtraction  of  the  fame  third  Part, 
"  or  of  the  full  Profits  thereof. 

K  Saving  alway  and  referving  to  our  faid  Sovereign  Lord  the 
"  King  all  Fines  for  Alienation  of  any  fuch  Manors,  Lands,  Tener* 
"  ments  or  Hereditaments,  holden  of  the  King  by  Knights-Service 
"  in  Chief,  whereof  there  mall  be  any  Alteration  of  Freehold  or 
"  Inheritance,  made  by  Will  or  otherwife,  as  is  abovefaid. 

"  Be  it  farther  enacted  by  the  Authority  abovefaid,  That  if  any 
"  Perfon  or  Perfons  hold  any  Manors,  Lands,  Tenements,  or  Here- 
"  ditaments,  only  of  any  other  Lord  or  Perfon,  than  of  the  King 
"  our  faid  Sovereign  Lord  by  Knights-Service,  and  other  Lands  and 
cc  Tenements  in  Socage,  or  of  the  Nature  of  Socage-tcnure  ;  that 
I  then  every  fuch  Perfon  fhall  or  may  give,  difpofe,  or  affure,  by 
"  his  laft  Will,  or  otherwife  by  any  Act  or  Acts  lawfully  executed 
cc  in  his  Life,  two  Parts  of  the  faid  Manors,  Lands  and  Tenements, 
cc  holden  by  Knights-Service,  or  as  much  thereof  as  mall  amount 
"  to  the  full  yearly  Value  of  two  Parts,  in  Manner  and  Form  as 
:c  is  above  declared  ;  and  alfo  all  the  Lands  and  Tenements  holden 
;c  by  Socage,  or  of  the  Nature  of  Socage-tenure,  at  his  Will  and 
"  Pleafure,  as  is  above  written.  Saving  and  referving  to  the  Lord 
V  of  the  Lands  and  Tenements  holden  by  Knights-Service,  for  his 
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"  Cuftody  and  Wardfhip,  as  much  of  the  fame  Lands  and  Tenc- 
"  ments,  as  mall  extend  or  amount  to  the  full  and  clear  yearly  Value 
"  of  the  third  Part  of  the  fame  Lands  and  Tenements,  holden  by 
cc  Knights-Service,  without  any  Diminution,  Dower,  Fraud,  Co- 
"  vin,  Charge,  or  Subtraftion  of  any  Portion  of  that  third  Part, 
"  or  of  the  clear  yearly  Value  thereof,  in  manner  and  Form  a- 
"  forefaid. 

"  And  be  it  farther  enafted  by  the  Authority  abovefaid,  That  if 
"  any  Perfon  or  Perfons  hold  any  Manors,  Lands,  Tenements  or 
"  Hereditaments,  only  of  the  King  our  Sovereign  Lord  by  Knights- 
"  Service,  and  not  in  Chief;  or  hold  any  Manors,  Lands,  Tene- 
"  ments  or  Hereditaments,  of  our  faid  Sovereign  Lord  by  Knights- 
K  Service,  and  not  in  Chief ;  and  alfo  hold  other  Manors,  Lands, 
<e  Tenements  and  other  Hereditaments,  of  any  other  Perfon  or  Perfons 
"  by  Knights-Service  j  and  alfo  hold  other  Manors,  Lands,  Tene- 
"  ments  or  Hereditaments,  of  any  other  Perfon  or  Perfons  in  So- 
K  cage,  or  of  the  Nature  of  Socage-tenure ;  that  then  all  and  evc- 
"  ry  fuch  Perfon  and  Perfons  mail  and  may  give,  difpofe,  will,  de- 
"  vife  and  affure,  by  his  laft  Will,  or  otherwife  by  any  Aft  or  Afts 
<c  lawfully  done  and  executed  in  his  Life,  two  Parts  of  the  fame 
<c  Manors,  Lands,  Tenements  and  Hereditaments,  holden  of  our 
"  faid  Sovereign  Lord  the  King  by  Knights-Service ;  and  two  Parts 
"  of  the  Manors,  Lands,  Tenements  and  Hereditaments,  holden 
cc  of  any  other  Perfon  or  Perfons  by  Knights-Service ;  or  as  much 
cc  of  either  of  them,  as  mail  amount  to  the  full  yearly  Value  of 
"  two  Parts,  in  Manner  and  Form,  as  is  above  declared  ,•  and  alfo 
<c  of  all  his  Lands  and  Tenements  fo  holden  in  Socage,  or  of  the 
"  Nature  of  Socage-tenure,  at  his  free  Will  and  Pleafure.  Saving 
cc  and  referving  to  the  King's  Highnefs,  the  Cuftody  and  Wardfhip 
"  of  as  much  of  the  fame  Manors,  Lands,  Tenements,  or  other 
<c  Hereditaments,  as  mall  extend  and  amount  to  the  full  and  clear 
"  yearly  Value  of  the  third  Part  of  the  faid  Manors,  Lands,  Tene- 
"  ments  and  Hereditaments,  fo  holden  of  his  Highnefs  by  Knights- 
"  Service,  without  any  Diminution,  Dower,  Fraud,  Covin,  Charge, 
"  and  Subtraftion  of  any  Portion  of  that  third  Part,  or  of  the  full 
"  Profits  thereof.  And  alfo  faving  and  referving  to  the  Lords  of 
"  whom  any  of  the  laid  Manors,  Lands,  Tenements,  or  other  Hc- 
"  reditamenrs,  are  holden  by  Knights-Service,  for  Cuftody  and 
tc  Wardfhip,  as  much  of  the  fame  Manors,  Lands,  Tenements  or 
""  Hereditaments,  holden  of  them  or  any  of  them  by  Knights-Ser- 
"  vice,  as  mail  extend  and  amount  to  the  full  and  clear  yearly  Va- 
"  lue  of  the  third  Part  of  the  fame,  without  any  Diminution, 
"  Charge,  Fraud,  Covin,  or  Subtraftion  of  any  Portion  of  that 
"  Third,  or  of  the  clear  yearly  Value  of  the  third  Part  thereof,  in 
K  Manner  and  Form  above  declared. 

c'  Provided  alway,  and  it  is  farther  enafted  by  the  Authority  a- 
"  forefaid,  That  if  that  third  Part  of  the  Manors,  Lands,  Tcne- 
"  ments  or  Hereditaments,  of  any  of  the  King's  Subjefts,  which  in 
"  any  of  the  Cafes  abovefaid  (hall  hereafter  come  to  the  King's 
"  Highnefs,  his  Heirs  or  Succeflbrs,  by  Virtue  of  this  Aft,  as  is  a- 
cc  bovefaid,  be  not  or  do  not  amount  to  the  clear  yearly  Value  of 
"  the  third  Part  of  all  the  faid  Manors,  Lands,  Tenements,  or  other 
"  Hereditaments,  whereof  the  King's  Highnefs  is  or  mail  be  inti- 
<c  tuled  to  have  the  Cuftody  or  primer  Seifin3  as  is  abovefaid  ; 
4  "  that 
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"  that  then  our  faid  Sovereign  Lord  and  his  Heirs  fhall  and  may, 
"  at  his  or  their  free  Liberty  and  Pleafure,  take  into  his  or  their 
u  Hands  and  Poffeffions,  as  much  of  the  other  two  Parts  of  the  faid 
<c  Manors,  Lands,  Tenements,  and  other  Hereditaments,  as  with 
"  that  of  the  fame  Manors,  Lands,  Tenements  or  Hereditaments, 
"  holden  and  remaining  in  the  King's  Hands,  mall  make  up  the 
*£  clear  yearly  Value  of  the  full  third  Part  of  the  faid  Manors  and 
"  Tenements,  fo  to  be  had  to  the  King's  Highnefs,  in  Title  of 
cc  Wardfhip  and  primer  Seifin,  or  any  of  them,  as  the  Cafe  fhall  re- 
"  quire  ;  and  like  Benefit  and  Advantage  to  be  given  to  every  Lord 
"  and  Lords,  of  whom  any  fuch  Manors,  Lands,  Tenements  or 
tc  Hereditaments,  be  or  fhall  be  holden  by  Knights-Service,  as 
"  is  abovefaid,  concerning  only  his  third  Part  of  or  for  Title  of 
ft  Wardfhip. 

tc  Provided  alway,  and  be  it  farther  enacted  by  the  Authority  a- 
cc  forefaid,  That  every  Perfon  and  Perfons  fhall  fue  their  Liveries 
"  for  Poffeffions,  Reverfions,  or  Remainders  ,•  and  alfo  pay  Reliefs 
"  and  Heriots,  after  fuch  Manner  and  Form,  as  they  mould  or 
K  ought  to  have  done  before  the  Making  of  this  Ad,  and  as  if  this 
ce  K6t  had  never  been  made.  And  that  Fines  for  Alienations  mall 
"  be  paid  in  the  King's  Chancery,  for  and  upon  Writs  of  Entry  i?i 
K  the  Pqfii  to  be  obtained  in  the  fame  Court  of  Chancery,  after 
"  the  faid  twentieth  Day  of  July^  for  common  Recoveries  to  be 
cc  had  or  fuffered  of  any  Manors,  Lands,  Tenements  or  Heredita- 
cc  ments,  holden  of  the  King  in  Chief,  in  like  Manner  and  Form, 
cc  as  is  ufed  upon  Alienations  of  fuch  Manors,  Lands,  Tenements 
"  or  Hereditaments,  fo  holden  in  Chief,  by  Fine  or  Feoffment. 

cc  Provided  alfo,  and  be  it  enaclcd  by  the  Authority  aforefaid, 
"  That  in  fuch  Cafes^  where  Fines  for  Alienations  mail  be  payed  in 
"  the  King's  Chancery  for  Writs  of  Entry  i?i  the  Pqfi,  as  is  afore- 
"  faid,  that  then  none  other  Fine  fhall  be  payed  in  the  fame  Court 
"  for  any  fuch  Writs  j  any  Ufage  or  Cuftom  to  the  contrary  there- 
"  of  notwithstanding. 

cc  And  be  it  farther  enacted  by  the  Authority  aforefaid,  That 
<c  where  two  or  more  Perfons  now  hold,  or  hereafter  fhall  hold 
"  any  Manors,  Lands,  Tenements  or  Hereditaments,  of  the  King 
"  our  Sovereign  Lord  by  Knights-Service,  jointly  to  them  and  to  the 
"  Heirs  of  one  of  them ;  and  he  that  hath  the  Inheritance  thereof 
£f  dieth,  his  Heir  being  within  Age,  that  in  every  fuch  Cafe  the 
cc  King  mall  have  the  Ward  and  Marriage  of  the  Body  of  fuch  Heir  fo 
"  being  within  Age  ;  the  Life  of  the  Freeholder  or  Freeholders  of 
"  the  faid  Manors,  Lands,  Tenements  or  Hereditaments,  fo  holden 
£C  by  Knights-Service,  notwithstanding.  Saving  and  referving  to  all 
"  and  every  Woman  and  Women  all  and  every  fuch  Right,  Title, 
"  and  Intereft  of  Dower,  as  they  or  any  of  them  ought  to  have, 
"  or  be  or  fhall  be  juftiy  intituled  to  have,  claim,  or  demand,  of 
"  any  Manors,  Lands,  Tenements  or  Hereditaments,  by  the  Laws 
"  of  this  Realm,  to  be  taken  or  affigned  unto  them,  or  any  of 
"  them,  out  of  the  two  Parts  of  the  faid  Manors,  Lands,  Tenements 
cc  or  Hereditaments,  fevered  and  divided  from  the  third  Part,  as  is 
"  abovefaid,  and  not  otherwife.  And  faving  alfo  to  the  King  our 
"  Sovereign  Lord,  his  Heirs  and  Succeffors,  the  Reverfions  of  all 
<c  fuch  Tenants  in  Tointenure  and  Dower,  immediately  after  the 

R  2  "  Death 
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<c  Death  of  fuch  Tenants,  if  they  mall  happen  to  die  during  the 
"  Minority  of  the  Kings  Wards. 

Another  Ad  for  the  Explanation  of  the  former,  con- 
cerning Wills,  and  the  Demfe  of  hands. 

"TI  7Hereas  in  the  laft  Parliament,  begun  and  holden  at  Weft" 
"  VV  minfter,  the  28th  Day  oi  April,  in  the  31ft  Year  of 
cc  the  King's  moft  gracious  Reign,  {Cap.  primo  Wills  2.)  and  there 
"  by  divers  Prorogations  holden  and  continued  unto  the  four  and 
cf  twentieth  Day  of  July,  in  the  two  and  thirtieth  Year  of  his  faid 
K  Reign,  it  was  by  the  King's  moft  gracious  and  liberal  Difpofition, 
"  ihewed  toward  his  moft  humble  and  obedient  Subjects,  ordained 
"  and  enacted  how  and  in  what  Manner  Lands,  Tenements  and 
"  Hereditaments,  might  by  Will,  or  Teftament  in  Writing,  or  other- 
"  wife  by  any  Act  or  Acts  lawfully  executed  in  the  Life  of  every 
<c  Perfon,  be  given,  difpofed,  willed  or  deviled,  for  the  Advance- 
"  ment  of  the  Wife,  Preferment  of  Children,  Payment  of  Debts, 
"  of  every  fuch  Perfon,  or  otherwife,  at  his  Will  or  Pleafure,  as  in 
"  the  fame  Act  more  plainly  is  declared  :  Sithen  the  Making  of  the 
"  Eftatute,  divers  Doubts,  Queftions  and  Ambiguities  have  rifen, 
"  been  moved  and  grown,  by  Diverfity  of  Opinions  taken  in  and 
"  upon  the  Expofition  of  the  Letter  of  the  fame  Eftatute. 

<c  For  a  plain  Declaration  and  Explanation  whereof,  and  to  the 
"  Intent  and  Purpofe  that  the  King's  obedient  and  loving  Subjects 
"  ihaH  and  may  take  the  Commodity  and  Advantage  of  the  King's 
tc  faid  gracious  and  liberal  Difpohtion,  the  Lords  Spiritual  and  Tem- 
fc  poral,  and  the  Commons  in  this  prefent  Parliament  aflembled 
"  moft  humbly  befeech  the  King's  Majefty,  that  the  Meaning  of 
K  the  Letter  of  the  fame  Eftatute,  concerning  fuch  Matters 
"  hereafter  rehearfed,  may  be  by  the  Authority  of  this  prefent  Par- 
cc  liament  enacted,  taken,  expounded,  judged,  declared  and  explain- 
"  ed,  in  Manner  and  Form  following. 

"  Firft,  Where  it  is  contained  in  the  fame  former  Statute,  within 
cc  divers  Articles  and  Branches  of  the  fame,  that  all  and  lingular 
"  Perfon  and  Perfons  having  any  Manors,  Lands,  Tenements  or  He- 
<c  reditaments,  of  the  Eftate  of  Inheritance,  mould  have  full  and 
"  free  Liberty,  Power  and  Authority,  to  give,  will,  difpofe,  or  at- 
"  fign,  as  well  by  laft  Will  and  Teftament  in  Writing,  or  otherwife 
"  by  any  Act  or  Acts  lawfully  executed  in  his  Life,  his  Manors, 
"  Lands,  Tenements  or  Hereditaments,  or  any  of  them,  in  fuch 
"  Manner  and  Form,  as  in  the  fame  former  Act  more  at  large  it 
ec  doth  appear.  Which  Words  of  Eftate  of  Inheritance,  by  the  Au- 
cc  thority  of  this  prefent  Parliament,  is  and  ihall  be  declared,  ex- 
"  pounded,  taken  and  judged  of  Eftates  in  Fee-fimple  only.  And 
"  alfo  that  all  and  lingular  Perfon  and  Perfons  having  a  fole  Eftate 
"  or  Intereft  in  Fee-fimple,  or  feifed  in  Fee-fimple  in  Copercenary,  or 
c'  in  Common  in  Fee-fimple,  of  and  in  any  Manors,  Lands,  Tene- 
"  ments,  Rents,  or  other  Hereditaments,  in  Pofleihon,  Reverlion  or 
"  Remainder,  or  of  Rents  or  Services  incident  to  any  Reverfion  or 
"  Remainder ;  and  having  no  Manors,  Lands,  Tenements  or  Here- 
"  ditaments  holden  of  the  King,  his  Heirs  or  SuccelTors,  or  of  any 
"  other  Perfon  or  Perfons,  by  Knights-Service,  Ihall  have  full  and 
3  "  free 
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"  free  Liberty,  Power  and  Authority,  to  give,  difpofe,  will  or  de- 
"  vife  to  any  Perfon  or  Perfons  (except  Bodies  politick  and  corpo- 
<c  rate)  by  his  laft  Will  and  Teftament  in  Writing,  or  otherwife  by 
cc  any  A61  or  Ads  lawfully  executed  in  his  Life,  by  himfelf  folely, 
*c  or  by  himfelf  and  other  jointly,  feverally,  or  particularly,  or  by 
rc  all  thofe  Ways  or  any  of  them,  as  much  as  in  him  of  Right  is 
"  or  fliall  be,  all  his  faid  Manors,  Lands,  Tenements,  Rents  and 
"  Hereditaments,  or  any  of  them,  or  any  Rents,  Commons,  or 
"  other  Profits  or  Commodities,  out  of,  or  to  be  perceived  of  the 
(c  fame,  or  out  of  any  Parcel  thereof,  at  his  own  free  Will  and 
"  Pleasure,  any  Claufe  in  the  faid  former  A&  notwithftanding. 

"  And  farther  be  it  declared  and  enacled  by  the  Authority  afore- 

"  faid,  That  all  and  Angular  Perfon  and  Perfons  having  a  fole  E- 

<c  ftato  or  Intereft  in  Fee-fimple,  or  feifed  in  Fee-Ample  in  Copercena- 

"  ry,  or  in  Common  in  Fee-fimple,  of  or  in  any  Manors,  Lands,  Te- 

<c  nements,  Rents,  or  other  Hereditaments,  in  Poffefiion,  Reverfion  or 

"  Remainder,  or  of  and  in  any  Rents  or  Services  incident  to  any 

"  Reverfion  or  Remainder,  holden  of  the  King  by  Knights-Service 

<c  in  Chief,  or  of  the  Nature  of  Knights-Service  in  Chief,  hath,  and 

"  by  the  Authority  of  this  prefent  Parliament  fhall  have,  full  and 

"  free  Liberty,  Power  and  Authority,  to  give,  difpofe,  will  or  af- 

<c  fign  to  any  Perfon  or  Perfons  (except  Bodies  politick  and  corpo- 

"  rate)  by  his  laft  Will  and  Teftament  in  Writing ;  or  otherwife  by 

"  any  Act  or  A&s  lawfully  executed  in  his  Life,  by  himfelf  folely, 

"  or  by  himfelf  and  other  jointly,  feverally,  or  particularly  ;  or  by 

<c  all  thofe  Ways  or  any  of  them,  as  much  as  in  him  of  Right  is  or 

<e  fliall  be,  two  Parts,  as  well  of  all  the  faid  Manors,  Lands,  Te- 

"  nements,  Rents  and  Hereditaments,  as  of  all  and   lingular  his 

"  other  Rents  and  Hereditaments,  or  of  any  of  them,   or  any 

K  Rents,  Commons,  or  other  Profits  or  Commodities,  out  of,  or 

"  to  be  perceived  of  the  fame  two  Parts,  or  out  of  any  Parcel 

"  thereof,  in  three  Parts  to  be  divided,  or  as  much  thereof  as  fhall 

tc  amount  to  the  full  and  clear  yearly  Value  of  two  Parts  thereof, 

"  in  three  Parts  to  be  divided,  of  what  Perfon  or  Perfons  foever 

"  they  be  holden,  at  his  free  Will  and  Pleafure.     And  that  by  the 

"  Authority  aforefaid,  the  faid  Will  fo  declared  fhall  be  good  and 

"  effectual  for  two  Parts  of  the  faid  Manors,  Lands,  Tenements 

cc  and  Hereditaments,  although  the  Will  fo  declared  be  made  of 

"  the  Whole,  or  of  more  than  of  two  Parts  of  the  fame.    The 

<c  fame  Divifion  to  be  made  and  fet  forth  by  the  Devifor  or  Owner 

"  of  the  fame  Manors,  Lands,  Tenements  and  Hereditaments,  by 

"  his  laft  Will  in  Writing,  or  otherwife  in  Writing.     And  in  De- 

"  fault  thereof,  by  a  Commiflion  to  be  granted  out  of  the  King's 

a  Court  of  the  Wards  and  Liveries,  upon  the  Enquiry  of  the  true 

"  Value  thereof,  by  the  Oaths  of  twelve  Men,  and  Return  and  Cer- 

"  tificate  thereof  had  in  the  fame  Court,  of  the  faid  Manors,  Lands, 

cc  Tenements  and  Hereditaments,  Divifion  to  be  made  by  the  Ma- 

"  fter  of  the  Wards  and  Liveries,  if  the  Mafter  of  the  Wards  and 

tc  Liveries  for  the  Time  being,  and  the  Parties  thereunto,  cannot 

"  otherwife  agree  upon  the  fame  Divifion.     And  that  the  Iffues 

"  and  Profits  of  the  two  Parts  of  the  fame  Manors,  Lands,  Tene- 

"  ments  and  Hereditaments,  upon  every  fuch  Divifion,  fhall  be  re- 

(C  ftored  to  them  that  fhall  have  Right  or  Title  to  the  fame,  from 

"  the  Death  of  the  Owner  or  Devifor  thereof. 

"And 
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cc  And  farther  be  it  enacted  and  declared  by  the  Authority  afore- 
K  faid,  That  all  and  lingular  Perfon  and  Perfons  having  a  fole  E- 
"  ftate  or  Intereft  in  Fee-fimple,  or  feifed  in  Fee-fimple  in  Coperce- 
a  nary,  or  in  Common  in  Fee-fimple,  of  and  in  any  Manors,  Lands, 
"  Tenements,  Rents,  or  other  Hereditaments,  in  Poffeflion,  Rever- 
"  fion,  or  Remainder,  or  of  and  in  any  Rents  and  Services  incident 
"  to  any  Reversion  or  Remainder,  holden  of  the  King,  his  Heirs  or 
cc  Succeflors,  by   Knights-Service,  and  not   in  Chief,  or  holden  of 
cc  any  other  Perfon  or  Perfons  by  Knights-Service,  fhall  have  full 
*c  and  free  Liberty,  Power  and  Authority,  to  give,  difpofe,  will  or 
"c  devife,  to  any  Perfon  or  Perfons,  except  Bodies  politick  and  cor- 
u  porate,  by  his  laft  Will  and  Teftament  in  Writing,  or  otherwife 
Ci  by  any  Act  or  Acts  lawfully  executed  in  his  Life,  by  himfelf  fole- 
ly,  or  by  himfelf  and  other  jointly,  feverally,   or  particularly; 
"  or  by  all  thofe  Ways,  or  any  of  them,   as  much  as  in  him  of 
c  Right  is  or  fhall  be,  two  Parts  of  all  the  faid  Manors,  Lands,  Te- 
"  ncrncnts   and   Hereditaments,   or   any   of  them,    fo  holden   by 
"  Knights-Service,  or  any  Rents,  Common,  or  other  Profits  or  Com- 
"  modifies,  out  of,  or  to  be  perceived  of  the  fame  two  Parts,  or 
"  out  of  any   Parcel  thereof,  in  three  Parts  to  be  divided,  or  as 
"  much  thereof  as  fhall  amount  to  the  full  and  clear  yearly  Value 
u  of  two  Parts  thereof,   in  three  Parts  to  be  divided,  at  his  free 
"  Will  and  Pleafure.     And  that  the  faid  Will,  fo  declared  by  Au- 
cc  thority  aforefaid,  fhall  be  good  and  effectual  for  two  Parts  of  the 
lc  faid  Manors,  Lands,  Tenements  or  Hereditaments,  although  the 
Will  fo  declared  be  or  fhall  be  made  of  the  whole  Lands  and 
Tenements  fo  holden  by  Knights-Service,  or  of  more  than  of  two 
Parts  of  the  fame  ;  and  alio  for  the  Whole  of  all  other  fuch 
Manors,  Lands,  Tenements  and  Hereditaments,  or  any  of  them, 
;c  not  holden  of  the  King  by  Knights-Service  in  Chief,  or  otherwife 
'  by  Knight-Service,  nor  of  any  other  Perfon  by  Knights-Service, 
and  of  any  Rents,  Commons,  or  other  Profits  or  Commodities, 
out  of,  or  to  be  perceived  of  the  fame,  or   out  of  any  Parcel 
cc  thereof,  at  his  free  Will  and  Pleafure.     The  fame  Divifion  to  be 
made  and  fet  forth  by  the  Owner  of  the  faid  Manors,  Lands, 
Tenements  and  Hereditaments,  by  his  laft  Will  and  Teftament 
in  Writing,   or  otherwife  in  Writing.     And  in  Default  thereof, 
K  for  as  much  of  the  fame  Manors,  Lands,  Tenements  and  Here- 
ditaments, as  mail  concern  the  King's  Intereft,   by  Commiflion 
to  be  directed  out  of  the  King's  Court  of  the  Wards  and  Live- 
ries, in  Manner  and  Form  as  is  aforefaid,  if  the  Mafter  of  the 
Wards  and  Liveries  for  the  Time  being,  and  the  Parties  there- 
unto, cannot  otherwife  agree  upon  the  fame  Divifion.     And  that 
K  Reftitution  of  the  Iffues  and  Profits  of  the  two  Parts  thereof, 
fhall  be  had  and  made  in  Manner  and  Form  aforefaid.     And 
for  fuch  of  the  fame  Manors,  Lands,  Tenements  and  Heredita- 
ments, as  fhall  concern  the  Intereft  of  any  other  Lord  or  Lords, 
;c  by  Commiffion  to  be  granted  out  of  the  King's  Court  of  Chari- 
"  eery,  to  enquire  thereof  by  the  Oaths  of  twelve  Men,  if  the  fame 
11  Lord  or  Lords,    and  the  Parties  thereunto,  cannot  otherwife  a- 
"  grec  upon  the  fame  Divifion. 

"  And  be  it  farther  enacted  and  declared  by  the  Authority  afore- 
faid, That  the  Savings,  Refervings  and  Provifions,  concerning  fa- 
3  -  ving 
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"  ving  of  the  Cuftody,  Wardiliip,  Relief,  and  primer  Seifin  to  the 
"  King,  of  fuch  Manors,  Lands,  Tenements  and  Hereditaments,  or 
"  as  much  thereof  as  fhall  appertain  unto  him  by  Virtue  of  the 
"  faid  former  Ad,  and  by  the  Declaration  and  Expoiition  thereof, 
"  declared  by  this  prefent  Aft,  during  the  King's  Intereft  therein  , 
"  and  alfo  of  the  Cuftody  and  Wardiliip  to   other  Lords,   of  as 
"  much  of*  fuch   Manors,  Lands,   Tenements  and   Hereditaments 
"  holden  of  them,  as  mall  amount  and  extend  to  the  clear  yearly 
"  Value  of  the  third  Part  thereof,  over  and  above   all  Charges, 
"  without  any  Diminution  or  Abridgment  of  the  third  Part,  or  of 
*'  the  full  Profits  thereof,  comprifed  and  mentioned  in   divers  Ar- 
"  tides  in   the   faid   former    Act    contained,    by    the    Authority 
"  aforefaid,  be,  and  iliall  be,  intended,  expounded,  and  taken,  as 
"  hereafter  infueth ;  that  is  to  fay,  That  the  King  mail  have  and 
"  take  for  his  full  third  Part  of  all  fuch  Manors,  Lands,  Tenements 
"  and  Hereditaments,  whereunto  he  is  or  mail  be  intituled  by  the 
"  faid  former  Act,  and  by  this  prefent  Act,  fuch  Manors,  Lands  and 
"  Tenements,  as  iliall  by  any  Means  difcend,  or  come  by  Difcent, 
**  as  well  of  the  Eftate  of  Inheritance  in  Fee-tail,  as  in  Fee-fim- 
*'  fimple,  or  in  Fee-tail  only,  to  the  Heir  of  any  fuch  Perfon,  or 
«c  that  mail  make  any  Will,  Gift,  Difpofition  or  Devife  by  his  laft 
"  Will  in  Writing,  or  by  any  Act  or  Acts  lawfully  executed  in  his 
*e  Life,  immediately  after  the  Death  of  the  fame  Dcvifor  or  Owner 
"  thereof.   And  that  the  Will,  Gift  and  Devife  of  every  fuch  Devi- 
"  for  or  Owner,  of  and  for  the  two  Parts  of  the  faid  Manors, 
"  Lands,  Tenements  and  Hereditaments  Refidue,  iliall,  by  the  Au- 
"  thority  aforefaid,  be  and  ftand  good  and  effectual  in  the  Law,  al- 
*'  beit  the  fame  Will,  Gift  or  Devife,  be  had  and  made  of  all  his 
"  Fee-fimple  Lands,  Tenements  and  Hereditaments.     And  in  Cafe 
"  the  fame  Manors,  Lands,  Tenements  and  Hereditaments,  after 
"  the  Death  of  any  fuch  Owner  or  Deviibr,  which  fhall  make  any 
"  fuch  Gift,  Difpofition  or  Devife,  by  his  laft  Will  in  Writing,  or 
'*  otherwife  by  any  Act  or  Acts  lawfully  executed  in  his  Life,  to  his 
*'  Wife,   Children,  or  otherwife,  as  is  aforefaid,  which  fhall  mi- 
"  mediately   after   his   Death   difcend,    revert,   remain,    or    come 
"  to  his  Heir  or  Heirs,  as  well  of  Eftate  of  Inheritance   in   Fee- 
"  tail,  as   of  Eftate  in  Fee-ilmple,  or  Fee-tail  only,  be  not,  or 
"  fhall  not  amount  or  extend  to  the  full   clear  yearly  Value  of 
ct  the  full  third  Part,  with   the  full    Profits   thereof,    of  all  the 
"  faid    Manors,   Lands,    Tenements,  or  other    Hereditaments    of 
*'  the   faid  Devifor  or  Owner,  according  to  the  true   Intent  and 
*6  Meaning  of  the  faid  former  Act,  and  of  this  prefent  Act ;  that 
"  then   the  King  fhall  and   may  have  and  take   into   his  Hands 
"  and   Pofleftion,    to    make  up    his  full    third    Part,     with    the 
"  full  Profits  thereof,  according  to  his  Intereft  therein,  as  much  of 
<c  the  other  Manors,  Lands,  Tenements  or  Hereditaments,  willed, 
"  given,  difpofed  or  afligncd  by  any  fuch  Perfon  to  his  Wife,  Chil- 
"  dren,  or  otherwife,  as  is  aforefaid,  as  with  fuch  of  the  faid  Ma- 
"  nors,   Lands,  Tenements  and  Hereditaments,  defcended,  or   by 
"  any  Means  come  unto  the  Heir,  as  Heir  of  any  fuch  Devifor  or 
"  Owner,  fhall  make  up  the  clear  yearly  Value  of  the   faid  full 
"  third  Part,  with  the  full  Profits  thereof,  of  all  the  faid  Manors, 
"  Lands,  Tenements  and  Hereditaments,  of  every  fuch  Owner  or 
*'  Devifor,  fo  to  be  had  to  the  King,  in  the  Title  of  Wardihip  or 

"  primer 


1 18  What  'Things  may  be  devifed  by  Witt.  Part  III. 

"  primer  Seifin,  as  the  Cafe  mail  require.  And  the  Divifion  thereof 
"  to  be  had  and  made,  and  with  the  RefUtution  of  the  Profits  of 
"•  the  two  Parts  of  the  faid  Manors,  Lands,  Tenements  and  Here- 
*'  ditaments,  in  fuch  Manner  and  Form,  as  is  above  rehearfed.  And 
"  like  Benefit  and  Advantage  to  be  given,  had,  and  taken,  by  the 
44  faid  Authority,  to  every  Lord  and  Lords,  of  whom  any  fuch 
c'  Manors,  Lands,  Tenements  or  Hereditaments,  have  been  or  mail  be 
"  holden  by  Knights-Service,  in  Manner  and  Form  as  is  abovefaid, 
"  concerning  only  his  or  their  third  Parts  thereof,  according  to  their 
"  faid  Intereft  therein. 

"  And  be  it  farther  enacted  by  the  Authority  aforefaid,  That  if 
"  it  happen  the  fame  third  Part,  or  any  Part  thereof,  left,  willed 
c<  or  aifigned,  to  the  King  or  other  Lord,  at  any  Time  during  their 
"  Interefts  therein,  to  be  lawfully  evicted  or  determined  ;  that  then 
'.*  the  King  and  the  other  Lord  iliall  have  as  much  of  the  two  Parts 
"  Refidue,  as  fhall  accomplifh  and  make  up  a  full  third  Part  in 
"  clear  yearly  Value,  after  the  Rate  and  Portion  of  fuch  Manors, 
4t  Lands,  Tenements  and  Hereditaments,  as  fhall  then  happen  to 
cf  remain  of  the  fame  third  Part  not  evicted  nor  determined,  and 
"  of  the  other  two  Parts  of  fuch  Manors,  Lands,  Tenements  and 
*4  Hereditaments,  as  the  King  or  other  Lord  fhould  or  ought  to  have 
"  had,  by  Virtue  of  the  faid  former  Act,  and  this  prefent  Act.;  and 
"  the  fame  to  be  divided  in  Manner  and  Form  above  rehearfed, 
"  any  Ciaufe  in  the  faid  former  Act  notwithstanding, 

"  And  be  it  farther  enacted  and  declared  by  the  Authority  afore- 
"  faid,  That  the  Saving  and  Referving  for  Fines  for  Alienation  by 
"  any  fuch  laft  Will  and  Teftament,  of  fuch  Manors,  Lands,  Tene- 
"  ments  or  Hereditaments,  holden  of  the  King  by  Knights-Service 
"  in  Chief,  or  of  the  Nature  of  Knights-Service  in  Chief,  or  by 
"  Socage  in  Chief,  or  of  the  Nature  of  Socage-tenure  in  Chief,  or 
"  for  Fines  for  Alienation  of  fuch  Manors,  Lands,  Tenements  or 
"  Hereditaments,  whereof  there  fhall  be  any  Alteration  of  Free- 
"  hold  or  of  Inheritance,  made  by  any  fuch  laft  Will,  comprifed  in 
"  divers  and  fundry  Articles  mentioned  in  the  faid  former  Act,  be 
"  and  fhall  be  intended,  expounded,  taken,  deemed  and  judged, 
*'  by  the  Authority  aforefaid ;  that  all  fuch  Perfon  or  Perlbns,  to 
*'  whom  the  faid  Manors,  Lands,  Tenements  or  Hereditaments^ 
"  or  any  of  them,  be  or  fhall  be  given,  difpofed,  willed  or  devifed, 
**  by  any  fuch  laft  Will,  iTiall  be  exonerated,  acquitted  and  dif- 
"  charged  for  ever,  againft  the  King,  his  Heirs  and  SucceiTors,  for 
"  all  fuch  Fines  for  Alienations,  by  any  fuch  laft  Will  or  Tefta- 
"  ment,  without  Licence,  by  fuing  forth  of  the  King's  Pardon  for 
"  Alienation  out  of  the  King's  Court  of  Chancery,  paying  to  the 
"  King,  his  Heirs  or  SuccelTors,  for  the  Fine  of  every  fuch  Alie- 
"  nation,  the  third  Part  of  the  yearly  Value  of  the  fame  Manors, 
"  Lands,  Tenements,  or  other  Hereditaments,  to  him  or  them  will- 
"  ed  or  devifed.  And  this  Act  from  Time  to  Time  fhall  be  a  fuf- 
"  ficient  Warrant  to  the  Lord  Chancellor  of  England,  or  Keeper 
"  of  the  Great  Seal,  for  the  Time  being,  for  the  Granting  out  of 
*'  the  faid  Pardon  or  Pardons  under  the  King's  Great  Seal,  as  hereto- 
"  fore  hath  been  ufed  for  Pardons  for  Alienations,  without  any  far- 
"  ther  Suit  to  be  made  to  the  King  for  the  fame. 

4.  "  And 
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"  And  it  is  farther  declared  and  enacted  by  the  Authority  afore- 
"  faid,  That  Wills  or  Teftaments  made  of  any  Manors,  Lancls,  Te- 
"  nements,  or  other  Hereditaments,  by  any  Woman  covert,  or  Per- 
"  fon  within  the  Age  of  21  Years,  Idiot,  or  by  any  Perfon  denon  fane 
<c  memorie^  fhall  not  be  taken  to  be  good  or  effectual  in  the  Law. 

"  And  farther  be  it  enafted  by  the  Authority  aforefaid,  That  if  a- 
"  ny  Perfon  or  Perfons,  having  an  Eftate  of  Inheritance  of,  or  in  Ma* 
<c  nors,  Lands,  Tenements  or  Hereditaments,  holden  of  the  King  by 
<c  Knights- Service  in  chief,  or  otherwife  of  the  King  by  Knights-Ser- 
<c  vice,  or  of.  any  other  Perfon  or  Perfons  by  Knights-Service,  hath 
"  given  at  any  Time  lithence  the  Twentieth  Day  of  the  faid  Month 
"  of  "July,  32  Hen.%>  Jnno  'Dom.  1540,  or  hereafter  fliall  give, 
K  will,  devife  or  aflign,  by  Will  or  other  Aft  executed  in  his  Life, 
"  his  Manors,  Lands,  Tenements  or  Hereditaments,  or  any  of 
"  them,  by  Fraud  or  Covin,  to  any  other  Perfon  or  Perfons,  for 
v  Term  of  Years,  Life,  or  Lives,  with  one  Remainder  over  in  Fee, 
*e  or  with  divers  Remainders  over  for  Term  of  Years,  Life,  or  in 
"  Tail,  with  a  Remainder  over  in  Fee-fimple,  to  any  Perfon  or  Per- 
"  fons,  or  to  his  or  their  right  Heirs,  or  at  any  Time  lithence  the 
"  faid  20th  Day  of  Jtd)\  hath  conveyed  or  made,  or  hereafter  fli all 
<c  convey  or  make,  by  Fraud  or  Covin,  contrary  to  the  true  Intent 
<c  of  this  Aft,  any  Eftates,  Conditions,  Menalties,  Tenures,  or  Con- 
<c  veyances,  to  the  Intent  to  defraud  or  deceive  the  King  of  his  Pre- 
cc  rogative,  primer  Seifin,  Livery,  Relief,  Wardship,  Marriages,  or 
<c  Rights,  or  any  other  Lord  of  their  Wardships,  Reliefs,  Heriots, 
<c  or  other  Profits,  which  fhould  or  ought  to  accrue,  grow,  or  come 
<c  unto  them,  or  any  of  them,  by  or  after  the  Death  of  his  or  their; 
tc  Tenant,  by  Force  of  and  according  to  the  former  Statute,  and  of 
cc  this  prefent  Aft  and  Declaration ;  the  fame  Eftates  and  other  Con- 
iC  veyances  being  found  by  Office  to  be  fo  made  or  contrived  by  Co- 
cC  vin,  Fraud  or  Deceit,  as  is  abovefaid,  contrary  to  the  true  Intent 
"  and  Meaning  of  the  faid  former  Aft,  and  of  this  Aft  ;  That  then 
"  the  King  mail  have  as  well  the  Wardfhip  of  the  Body,  and  Cu- 
cc  ftody  of  the  Lands,  Tenements  and  Hereditaments,  as  Livery, 
"  primer  Seilin,  Relief,  and  other  Profits,  which  mould  or  ought  to 
cc  appertain  to  the  King,  according  to  the  true  Intent  and  Meaning 
<c  of  the  faid  former  Aft,  and  of  this  prefent  Aft,  as  tho'  no  fuch  E- 
"  ftates  or  Conveyances  by  Covin  had  ever  been  had  or  madp,  until 
"  the  faid  Office  be  lawfully  undone  by  Traverfe,  or  otherwife.  And 
"  that  the  other  Lord  and  Lords  of  whom  any  fuch  Manors,  Lands, 
"  Tenements  or  Hereditaments,  mail  be  holden  by  Knights-Service, 
"  as  is  aforefaid,  mall  have  their  Remedy  in  fuch  Cafes,  for  his  or 
"  their  Wardfhips  of  Bodies  and  Lands,  by  Writ  of  Right  of  Ward, 
cc  and  fliall  diftrain  and  make  Avowry  or  Recognizance,  by  them- 
<c  felves  or  their  Bailiffs,  for  their  Reliefs,  Heriots,  and  other  Profits, 
<c  which  fhould  have  been  to  them  due  by  or  after  the  Death  of  their 
"  Tenant,  as  if  no  fuch  Eftate  or  Conveyance  had  been  had  or  made. 
"  Saving  and  referving  always,  by  the  Authority  aforefaid,  the  Right 
"  and  Title  of  the  Donees,  Feoffees,  Leffees  and  Devifees  thereof,  a- 
"  gainft  the  faid  Devifor  and  his  Heirs,  after  the  Intereft  and  Title 
"  of  the  King,  or  other  Lord,  therein  ended  and  determined. 

"  Provided  always,  That  this  Aft,  Explanation  and  Declaration, 
"  or  any  of  them,  or  any  Thing  in  this  faid  Aft,  Explanation  or  De- 
<c  claration  contained,  mail  not  extend  to  the  Will  or  Devife  of  Sir 

S  <c  John 
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"  John  Gaynsford,  late  of  Crowherft  in  the  County  oESi/rtyi  Knight, 
"  deceafecf;  nor  to  the  Will  or  Devife  of  Sir  'Peter  Filpot,  Knight,  de- 
f'  ceafed;  nor  to  the  Will  or  Devife  of  Richard  Crefivell,  late  of 
"  Mattingley  in  the  County  of  South.  Gentleman,  deceafed;  nor  to 
"  the  Will  or  Devife  o£  Thomas  Unton,  late  of  the  County  of  Berk. 
"  Gentleman,  deceafed,  Son  of  Sir  'Thomas  Unton,  Knight,  alfo  de- 
K  ceafed;  nor  mail  be  in  any  wife  prejudicial  or  hurtful  to  any  Per- 
"  fon  or  Perfons  for  or  concerning  any  Manors  and  Lands,  Tene- 
"  ments  or  Hereditaments,  contained  or  fpecified  in  thefaid  Wills  or 
"  Devifcs,  or  in  any  of  them  :  But  that  the  faid  Laft  Wills  and  De- 
"  vifes,  and  every  of  them,  fhall  ftand,  abide,  remain  and  be  in  the 
"  fame  Cafe,  Force  and  Effect  in  the  Law,  to  all  Intents,  Purpofes 
"  and  Conftruftions,  as  the  faid  Laft  Wills  and  Devifes,  and  every  of 
"  them,  were  before  the  Making  of  this  Ad,  Declaration  and  Expla- 
"  nation,  and  of  none  other  Effect  or  Force :  This  Aft,  Declaration 
"  and  Explanation,  or  any  of  them,  or  any  Thing  therein  contain- 
"  ed  to  the  contrary  thereof,  in  any  wife  notwithstanding. 

u  Provided  always,  and  be  it  enafted  by  the  Authority  aforefaid, 
<c  That  all  and  every  Perfon  and  Perfons  from  whom  the  King,  and 
"  other  Lord  or  Lords,  fhall  take  any  Manors,  Lands,  Tenements,  or 
"  Hereditaments,  for  his  or  their  full  Third  Part,  or  to  make  up  his 
"  or  their  Third  Part,  fhall  and  may,  by  Authority  of  this  prefent 
"  Aft,  in  any  of  the  Cafes  aforefaid,  upon  his  or  their  Bill  exhibited 
"  in  the  King's  Court  of  Chancery,  againft  all  and  every  fuch  Perfon 
"  and  Perfons  which  mall  be  intitled  by  or  under  any  fuch  Will, 
"  Gift,  Difpofition  or  Devife,  to  the  other  Two  Parts,  have  fuch 
"  Contribution  or  Recompence  for  the  fame,  as  by  the  Chancellor 
"  of  England,  or  by  the  Keeper  of  the  Great  Seal  of  England,  for 
"  the  Time  being,  ihall  be  thought  good  and  convenient. 
4&  5  Willi,  cap.  2.  After  26  March,  1693,  Perfons  inhabiting  or  having  any  Goods 
within  the  Province  of  Tork,  may  by  their  Laft  Wills  difpofe  of  all 
their  perfonal  Eftate  as  they  fhall  think  fit;  and  their  Widows, 
Children,  and  Kindred  fhall  be  barred  to  claim  any  Part  of  fuch 
perfonal  Eftate,  in  any  other  Manner  than  as  by  their  Wills  fhall 
be  appointed. 

What  pall  be  a  good  Devife  of  Lands  and  Tenements-, 
xvhat  not :  What  Eftate  pall  pafs  by  the  Words  of  the 
Willi  whether  Fee-fimfle,  Fee-tail,  for  Life,  or  other 
Eftate ;  and  of  the  Intention  of  the  Teftator. 

THE  Father  being  feifed  of  Lands  held  in  Capite,  and  of  other 
Lands  in  Socage,  made  a  Feoffment  to  the  Ufe  of  his  Wife 
and  himfelf,  and  their  Heirs  ;  it  was  found,  that  this  Manor  amount- 
ed to  Two  Parts  of  the  Lands  that  the  Teftator  had  at  the  Making 
the  Feoffment,  and  that  afterwards  he  devifed  the  Socage  Lands  to 
his  Wife  for  Life,  Remainder  over:  Adjudged,  that  this  Devife  was 
void  by  the  Statute  of  Wills.    3  Eeon.  105.  Finch  verfus  Tracej. 

A  Rent  was  granted  to  a  Man  and  his  Heirs,  during  the  Life  of 

another ;  the  Grantee  cannot  devife  this  Rent,  either  at  Common 

Law,  or  by  the  Statute  of  Wills ;  for  that  Statute  requires,  that  the 

Teftator  be  feifed  of  ah  Eftate  in  Fee  to  make  the  Devife  good ; 

2  'tis 
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'tis  true,  in  this  Cafe  he  had  a  Fee  defcendible  to  his  Heirs,  during 
the  Life  of  another,  but  it  was  not  an  abfolute  Fee,  and  at  moft 
but  an  Eftate  fur  auter  vie,  to  which  the  Statute  doth  not  extend. 

The  Teftator  having  Lands  in  Fee,  and  other  Lands  which  he  Cro.Car.  292. 
held  for  Years,    devifed  all  his  Lands  and  Tenements  generally ;  ^c^         "' 
Adjudged,  that  the  Leafe  for  Years  did  not  pafs,  becaufe  there  are 
other  Lands  to  fatisfy  the  Words  of  the  Will. 

A  Man  was  feifed  in  Fee  of  a  Portion  of  "Tithes  in  Holford,  and 
having  nothing  more  there,  he  devifed  all  his  Fee-fimple  Lands  what- 
foever  to  his  Brother,  and  his  Heirs:  Adjudged,  that  the  Tithes  parted 
by  the  Word  Lands ;  for  tho'  they  are  diftinci  and  arifing  out  of  the 
Land,  yet  the  Aptnefs  of  Words  is  not  fo  much  confidered  as  the 
Intefitiofi  of  the  Teftator,  who  muft  intend  that  he  had  a  Fee-fim- 
ple  Eftate  in  Holford,  for  he  had  nothing  there  but  this  Portion  of 
Tithes  to  fatisfy  that  Word. 

The  Teftator  having  only  an  equitable  Right,  but  never  feifed,  1  chanc.  Rep.  39, 
&c.  devifed  all  his  Lands;  it  was  held,  that  they  would  pafs;  as  r>"*" v- Bea^Mm" 
for  Inftance :  He  contracted  for  the  Purchafe  of  Copyhold-Lands,  and 
accordingly  they  were  furrendered  out  of  Court  to  his  Ufe,  but  he 
died  before  Admittance,  having  firft  made  his  Will,  and  devifed  all 
his  Copyhold-Lands  to  T.  S.  after  his  Death ;  in  this  Cafe  the  Te- 
ftator had  an  Equity  to  recover  them,  and  the  Vendor  mall  ftand 
feifed  for  him  till  a  good  Conveyance  might  be  made. 

The  Teftator  had  Two  Houfes  which  were  contiguous,  one  call-  Godb.  352.  Knight's 
ed  the  Swan,  and  the  other  the  Red-Lion  $  the  Firft  was  in  his  own  Cafe- 
Poflefllon,  and  fo  was  one  Room  belonging  to  the  Red-Lion  $  then 
he  made  a  Leafe  of  the  Red-Lion,  and  devifed  the  Swan  to  T.  S. 
Adjudged,  that  the  Room  in  the  Red-Lion  did  pafs. 

J.  devifeth  Lands  to  B.  and  the  Heirs  Males  of  his  Body,  and  if 
he  dieth  without  Heirs  of  his  Body,  the  Remainder  to  C.  and  his 
Heirs  r  Adjudged  that  B.  had  not  an  Eftate-tail  general,  but  to  the 
Heirs  Males  of  his  Body  8.  g  p.  4  &  5  Philip. 

&  Mar.  Ror.  922. 
C.  B.  Tuck  verfus  Frencham.  Moor's  Rep.  fol.  13.  11.50.  fol.  124.  n.  269.  Dyer  fol.  171. 115.  S.C.  iAnd.8.  S.C. 

J.  devifeth  his  Lands  to  his  Wife  de  anno  in  annum  until  his  Son 
cometh  to  the  Age  of  Twenty  Years,  and  dieth ;  the  Wife  enters, 
and  the  Son  dieth  before  he  attains  to  his  Age  of  Twenty  Years:  The 
Intereft  of  the  Wife  is  determined,  by  Reafon  of  thofe  Words.,  de 
aiino  in  annum :  But  if  the  Devife  had  been  to  the  Wife  until  his  Son 
cometh  toxthe  Age  of  Twenty  Years,  then  notwithftanding  the 
Death  of  the  Son  the  Intereft  of  the  Wife  doth  continue  h.  R^/ftUs.^5 

A.  maketh  his  Will  in  this  Manner,  Item,  i"  give  my  Manor  of 
Dale  to  my  fecond  Son  ;  Item,  I  give  my  Manor  of  Sale  to  my  [aid 
Son  and  his  Heirs .  'Ifer  Dyer,  Wefton,  and  Welflo,  the  Son  had  but 
an  Eftate  for  Life  in  the  Manor  of  Dale;  and  the  Word  (Item) 
feemeth  to  be  a  new  Gift,  and  a  greater  Preferment  in  the  fecond 
Place,  for  the  Amends  of  the  other.  But  Brown  was  of  the  Opinion, 
that  (Item)  is  as  a  Copulative,  and  the  Heirs  exprefled  in  the  laft 
Claufe  extend  to  both  D.  and  S.  Dyer  faid,  that  if  in  the  firft 
Claufe  there  had  not  been  any  Perfon  named,  but  the  Words  had 
been,  Item,  I  give  the  Manor  of  D.  Item,  I  give  the  Manor  of  S.  to 
my  faid  Son  and  his  Heirs,  that  it  mould  refer  to  both  Manors '.         kep.fo? jt^! 

S  2  A 
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k  Latch  $>.  39. 134.  A  Man  feifcd  of  Lands  devifeth  them  to  his  k  Wife,  to  difpofe  and 
imploy  them  for  her  and  her  Son,  at  her  Will  and  Pleafure :  Ad- 
judged that  the  Wife  had  a  Fee-limple  in  the  Lands ;  but  the  Eftate 
in  her  is  but  conditional,  becaufe  thefe  Words  {ea  intentione)  make 
a  Condition  in  every  Devife,  and  the  Words  in  the  Devife  do  amount 
unto  fo  much,  fo  that  me  cannot  give  or  ailign  them  over  to  a  Stran- 

1  P.  6  Eliz.  Moor's  gcr,  but  muft  hold  them  her  felf,  or  give  them  to  her  Son  '. 

Rcp.fol.  57.  n.  162. 

Vide  H.  zz  Jac.  Rot-  710.  B.  R.  Daniel  verfus  Ubley.  Jones  Rep.  fol.  137.  Dy.  126".  Coke.  lib.  6".  fot.  16. 

B.  devifeth  his  Lands  to  A.  and  if  A.  dieth  before  he  hath  any  If 

fr/e  of  his  Body,   then   he  devifeth  his  Lands  to  C.  and  his  Heirs: 

Adjudged  that  J.  hath  an  Eftate-tail  by  Implication,  as  well  by  the 

n>  Moor  127.        Wordi,  If  he  die  before  hs  hath  Iffue,  as  by  the  Words,  If  he  die 
p.25Eiiz.Rot.85i.     -,      t/Rl    m 

C.B.  Newton  \<x(.  WltHOUt muG     '  . 

Banardine.  Devife  to  one  tor  Lite,  and  after  his  Deceaie  to  the  Men-children 

of  his  Body ;  it's  an  Entail  in  the  Father  to  his  Heirs  Males.     So  a 
»  4  Eliz.  Bendloes  Devife  to  one  and  the  Children  of  his  Body,  is  an  Entail n. 

Rep.  H.    37   Eliz,. 

Rot.  1030.  Rhhardfon  verfus  Tardley.  Moor's  Rep.  fol.  307.  n.  519.    6  Rep.  1(5. 

If  a  Man  devife  the  life,  Profits,  or  Occupation  of  his  Land,  by 
this  Devife  the  Land  it  felf  is  devifed.  C  lib.  8.  94.  cPl.  C.  525. 
Brozvnl.  80.  part  1.  For  Lands  will  pafs  by  Words  in  a  Will,  which 
will  not  pafs  by  the  fame  Words  in  a  Deed.  But  whatfoever  will 
pafs  by  any  Words  in  a  Deed,  will  pafs  by  the  fame  Words  in  a 
Will :  For  Wills  are  always  more  favourably  expounded  than  Deeds. 

f.C;H'Brow«!iC£8^  <PL  C°m'  f°l  66  °' 

pa5rti.PLcTm.£6'<5.      ^  a  Man  be  feifcd  of  Land  in  Fee-fimple  in  the  Parifh  of  J),  and 

by  his  Will  devifeth  all  his  Lands  in  the  faid  Parifli  to  A.  B.  and  af- 
ter the  Will  made  and  publiihed,  he  doth  purchafe  other  Lands  in 
the  faid  Parifc,  and  dieth ;  A.  B.  mall  not  have  the  new  purcha- 
fed  Lands.  PL  Com.  fol.  343,  344.  Old  N.  B.  89.  Fitz.  Devife  17. 
Yet  by  a  new  Publication  of  the  Will  after  the  Purchasing  of  fuch 
p  Goldf.  150.  s.c.  Lands,  they  will  pafs  to  A.  B  P. 

T.  37  Eliz.  B.  R. 

Breckford  verfus  Parnicote.  Cro.  Eliz.  493.  Moor  404.  S.  C. 

Three  Brothers  of  one  Father  and  Mother,  the  middle  Brother 
feifcd  of  Land  devifable,   giveth  it  by  his  Teftament  propinquiori 

I  m  thU  Sat  d5ng/™'« l  fa  i  the  Devife  is  void  1. 

upon  If  a  Man  in  one  Part  of  his  Will  devifeth  his  Lands  to  A.  in  Fee, 

and  afterwards  by  another  Claufe  in  the  fame  Will  devifeth  the  fame 

L^n^-d'^'anli  Lands  to  another  in  Fee,  they  are  Joi //tenants  r. 

if.0""  A.  hath  Ilfue  Two  Sons,  both  named  John,  and  conceiving  his 

eldeft  Son  to  be  dead,  he  devifeth  his  Lands  by  his  Will  to  his  Son 
John  generally,  when  in  Truth  the  eldeft  Son  is  living :  In  this  Cafe, 
the  younger  Son  may  alledge  and  give  in  Evidence  the  Devife  to 
him,  and  may  produce  Witnefs  to  prove  the  Intent  of 'the Father j 

f  M.  ^Eliz.Sen'orand  if  no  Proof  can  be  made,  the  Devife  mail  be  void  for  the  In- 

C7.>£y»e/sCafe.lib.5.  certainty  f. 

fo*  6l-  One  devifed  his  Lands  in  T>.  in  Tail,  the  Remainder  to  the  next 

of  the  Kin  of  his  Name ;  at  the  Time  of  the  Devife,  the  next  of  his 
Kin  was  his  Brother's  Daughter,  who  was  then  married  to  J.  S.  the 
Devifor  died,  the  Tenant  in  Tail  afterwards  died  without  Ilfue :  Ad- 
judged that  the  Daughter  fhould  not  take  j  becaufe  ilie  is  not  now 
2  of 
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of  the  Name  of  the  Devifor,  but  of  the  Husband's  Name;  but  if 
fhc  had  been  unmarried  at  the  Time  of  the  Devife  and  Death  of  the 
Donor,  although  ilic  had  been  married  at  the  Time  of  the  Death 
of  Tenant  in  Tail  without  Iffuc,  yet  me  mould  have  had  the  Land  '. l  T.  39  Eliz.  c.  B, 

Jobfon's  Cafe.  Crok. 
part  3.  fo.  64.  Crok.  part  3.  fo.  531.    M.  30  Eliz.  B.  R.  Bon  verfus  Smyth.  Cro.  Eliz.  576. 

J.  devifeth  his  Houfe  with  the  Appurtenances :  It  was  a  Queftion, 
whether  the  Land  in  the  Field  thereby  palled.  Topham  doubted, 
but  Tenner  faid  it  might  pafs,  and  that  upon  Demur,  in  28  Eliz.  it 
was  adjudged  accordingly.  But  upon  Evidence  it  did  appear  that 
the  Houfe  was  Copyhold,  and  the  Land  Freehold :  The  whole 
Court  thereupon  conceived,  that  it  could  not  be  faid  appurtenant,  £J)J;  ^ rfc/^w 
although  it  had  been  ufed  with  it".  Crokiepar'r 3.10.704! 

A  Man  by  his  Will  releafeth  all  his  'Lands ;  C?c.  to  A.  and  his 
Heirs :  Adjudged  it  was  a  good  Devife  of  the  Lands  to  A.  and  his ,  M      E1]-7   ln_ 

Heirs  x.  derfin's  Cafe  83. 

One  devifeth  his  Land  to  his  Son  and  Heir  after  the  1)eath  of  his 
Wife :  It's  a  good  Devife  (by  Implication)  to  the  Wife  for  her  Life,- 
for  it  appeareth  he  intended  his  Heir  mould  not  have  it  until  the 
Death  of  his  Wife  ;  and  none  can  have  it  befides  the  Wife.  But  if 
fuch  a  Devife  had  been  made  to  a  Stranger  after  the  Death  of  his  '  J^  *Jf»  &rt™ 
Wife,  it  would  have  defcended  unto  the  Heir  y.  Crokepartj.fb'.M' 

A-  feifed  of  the  Manor  o£  Cheffam  extending  into  Cheffam  and  the 
Town  of  Hertford,  and  alfo  of  Lands  in  Hertford,  devifed  by  Will 
the  Manor  of  Cheffam  to  B.  his  eldeft  Son  in  Tail,  and  the  Lands  in 
Hertford  to  C.  his  youngeft  Son  :  It  was  held  by  all  the  Juftices,  that 
the  youngeft  Son  mould  have  all  that  Part  of  the  Manor  of  Cheffam  'M;  3?E1£  OB; 

1  •    1     1         ■"'      1      m  r  tt       r      1  »  Sir  Anthony  Denny s  s 

which  lay  in  the  I  own  ol  Hertford  z.  Cafe.  Leon,  part  2. 

A.  devifed  that  his  Land  fbould  defcend  to  his  Son,  but  willed  fo- 19°- 
that  his  Wife  Jlm/ld  take  the  Profits  thereof  until  the  full  Age  of  the 
Son-,  for  his  Education  and  bringing  up,  and  died ;  the  Wife  mar- 
ried another  Husband,  and  died  before  the  full  Age  of  the  Son  :  The 
Husband  fhall  not  have  the  Profits  of  the  Lands  till  the  full  Age  of 
the  Son  -,  for  nothing  is  devifed  to  the  Wife  but  a  Confidence,  and 
fhe  is  a  Guardian  or  Bailiff  for  the  Infant,  which  by  her  Death  is 
determined,  and  the  fame  Confidence  cannot  be  transferred  to  thea  pI(5EiizinBR 
Husband  a.  Leon.parts.fo.2z1. 

A.  devifeth  his  Lands  to  c£.  after  the  Deceafe  of  his  Wife,  and  if 
he  fail,  then  he  willeth  all  his  Part  to  the  Discretion  of  his  Father, 
and  died ;  B.  furvived,  the  Father  being  dead  before  without  any 
Difpohtion  of  the  Land.  In  this  Cafe  the  Father  had  a  Fee-Jimple, 
there  being  no  Difference  where  the  Devife  is,  that  J.  S.  fhall  do  b  T.  30  Eliz.  Rot. 
with  the  Land  at  his  Pleafure,   and  the  Devife  thereof  to  J.  S.  to  \\6°-  .^»nd 

,  •  1     •  1  •    -r-x-r  u  Cleyton  sCale. Leon. 

do  with  it  at  his  Dilcretion  b.  Rep.fo.  156. 

A  Man  devifeth  his  Lands  to  another  and  his  Heirs,  the  Devifee 
died  in  the  Life  of  the  Devifor,  and  then  the  Devifor  died:  In  this 
Cafe  the  Heirs  of  the  Devifee  fhall  not  take  by  the  Devife,  for  that 
the  Heirs  are  not  named  as  Words  of  Parchaje,  but  only  to  exprefs 
and  limit  the  Eftate  which  the  Devifee  fhould  have;  for  without 'J^ ^™" !?: |4?' 
the  Word  {Heirs)  the  Devifee  could  not  have  the  Fee-fimple  c.  cafe.  >S  '" 

A  Man  feifed  of  Lands  made  his  Will  in  this  Manner:  Firft,  / 
bequeath  to  my  Wife  Black-acre,  for  the  Tferm  of  her  Life,  the  Re- 
mainder to  my  Son  T.  in  Tail ;  Item,  1  Will  to  iny  Son  T.  all  my 

Lands 
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Lands  in  D.  alfo  my  Lands  in  S.  and  alfo  my  Lands  in  V.  Jlfo  I 
give  to  my  Son  T.  all  my  I  (land  of  Land,  or  inch  fed  Land  with 
Water,  which  I  pur 'chafed  of  J.  S.  to  have  and  to  hold  all  the  [aid 
la  ft  before  devifed  TremiJJes  to  the  [aid  T.  my  Son  and  the  Heirs  of 
his  Body.  The  Queftion  was,  if  the  Habendum  mould  extend  to 
the  I/land  only  ;  if  fo,  then  T.  mall  have  but  for  Life  the  Lands  in 
2).  S.  and  V.  But  it  was  refolved  by  all  the  Juftices,  that  the  Thing 
laft  devifed  by  the  Will  was  an  Ifland  in  the  fingular  Number^ 
which  cannot  fatisfy  the  Habendum,  which  is  in  the  plural  Number,- 
and  therefore  to  verify  the  plural  Number,  the  Habendum  by  fit 
Confirmation  mall  extend  to  all  the  Lands  in  D.  S.  U.  and  mould 
a  T.  aSElix.  c.B.  not  ftraiten  the  Devife  only  to  the  Ifland  d. 

Rot.  UtfS.tVifeman 

and  Wifeman's  Cafe.  Leon.  57,  5S.    1  And.  160.  S.  C.    Owen  40.  S.  C. 

A  Man  feifed  of  a  Meffuage  holden  in  Socage  in  Fee,  devifed  the 
fame  in  thefe  Words ;  I  devife  my  Meffuage  where  I  dwell  to  my 
Coufin  H.  and  his  Affigns  for  Light  Tears,  and  my  Coufin  H.  fhall 
have  all  my  Inheritances,  if  the  Law  will :  It  was  adjudged,  that  it 
was  a  good  Devife  in  Fee  of  the  Meffuage,  and  that  by  the  general 

e  Moor's  Rep.  fo.  Words  of  the  Will  all  his  Inheritances  did  alfo  pafs  c. 

875.  n.1218.  M.11 

Jac.  B.  C.  Wedlock  vcrf.  Harding.  Godbolt,  fol.  20S.  Hob.  Rep.  fo.  7.  Cro.  Elix.  204.  S.  C. 

A.  feifed  of  Lands  in  Fee,  devifed  them  to  his  Wife  for  Life,  and 
after  to  his  'Two  Sons,  (if  they  had  not  Iffue  Males,)  for  their  Lives* 
and  if  they  had  ljfue  Males,  then  to  their  Ijfue  Males ;  and  //  they 
had  not  Ijfue  Males,  then  if  any  of  them  had  ljfue  Male,  to  the  [aid 
Ijfue  Male ;  the  Wife  died,  the  Sons  entred  into  the  Lands,  and 
then  the  eldeji  Son  had  Ijfue  Male,  who  afterwards  entred ;  the 
younger  Son  put  out  the  Iffue :  It  was  adjudged,  that  by  the  Birth  of 
the  Iffue  Males,  the  Lands  were  devefted  out  of  the  Two  Sons,  and 
veiled  in  the  Iffue  Male  of  the  eldeft  Son,  and  that  he  had  an  Eftate- 
f  h.  1 3  Jac.  b.  R.  tail  therein  f. 

Blandford's   Cafe. 

Godbolt,  fo.  266.    Moor's  Rep.  fo.  846.  n.  1 145.   3  Bulft.  98.  S.  C.   2  Cro.  394.  S.  C.    1  Roll.  Rep.  318.  S.  G 

A  Copyholder  devifeth  his  Lands  unto  his  Wife  for  Life,  and  that 
after  his  Deceafe  the  Wife  or  her  Executors  mould  fell  the  Land, 
and  furrendered  to  the  Ufe  of  his  Will,  which  was  entred  thus ;  viz. 
to  the  Ufe  of  his  Wife  for  Life,  fecundum  for  mam  ultima  voluntatis  : 
And  whether  flie  had  in  the  Lands  an  Eftate  for  her  Life,  or  an  E- 
ftate  in  Fee  to  fell,  was  the  Queftion.  It  was  the  Opinion  of  the  Court, 
that  fhe  had  an  Eftate  in  it  for  her  own  Ufe  for  her  Life,  and  alfo 
_.   .  „  an  Eftate  in  Fee  to  fell,  otherwife  the  Claufe  fecundum  formam  ul- 

«  M.  29  Eliz.  in  B.     .  ,  •    n        11  1  •  j  o 

R.  Godbolt, fo.  46.  ttma  voluntatis  mould  be  void  «. 

A.  feifed  of  Land  in  Fee  devifed  it  unto  B.  and  C.  equally,  and  to 
their  Heirs :  Adjudged,  that  they  are  Jointenants,  and  not  Tenants 
in  Common.  But  if  the  Devife  had  been  to  S.  and  C  equally  to  be 
divided,  they  are  Tenants  in  Common.  If  the  Devife  had  been,  e- 
qually  to  be  divided  between  them  by  J.  S.  till  fuch  Divifion  be 
made  they  are  Jointenants.     M.   31  Eliz.  B.  R.   Dickons  and 

n  Lowen  andJW/s  MarJKs  Cafe.  Goldsbr.  fo.  182, 183  h. 

Cafe.  Anderf.  Rep. 

part  2.  Caf.  10.    M.  37  &  38  Eliz.  C.  B.  Lowen  verf.  Cox.  Dyer  25. 

z  J.  devifed 
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J.  devifed  his  Lands  to  his  Wife  for  Life,  and  after  her  Death 
to  J.  his  eldefi  Sou  and  his  Heirs,  upon  Condition,  that  he  fliould 
grant  to  C.  his  fecond  Son  and  his  Heirs,  a  Rent  of  4 1.  per  Annum 
out  of  the  faid  'Tenements ;  and  if  J.  died  without  Heirs  qf  his 
Body,  that  the  faid  Lauds  flwuld  remain  to  C.  and  the  Heirs  of 
his  Body,  and  died  ;  the  Wife  entered  and  died  j  J.  granted  a  Rent 
of  4  /.  to  C.  and  his  Heirs  out  of  the  Lands  with  Claufe  of  Di- 
ftrefs ;  it  was  refolved  that  J.  had  an  Eftate-tail  j  but  by  the  Li- 
mitation of  the  Will,  he  is  to  make  his  Grant  of  this  Rent ,-  which 
being  by  the  Appointment  of  the  Donor,  is  not  co7itra  for  mam  do?iii 
but  ftands  with  the  Gift,  and  mail  bind  the  Iflue  in  Tail  K       '  1  p.  x^  jaCl  b.  R. 

Rot.   204.    Dutton 
and  EwgrA-m's  Cafe.   Crokc  part  2.  fo.  427. 

A  Man  let  feveral  Houfes  and  Lands  by  feveral  Leafes  for  Years, 
rendring  feveral  Rents  amounting  unto  1  o  /.  per  Annum,  and  made 
his  Will  in  this  Manner ;  fcil.  I  bequeath  the  Rents  of  D.  to  my 
Wife  for  her  Life,  the  Remainder  over  in  Tail]  it  was  refolveda 
That  by  this  Devife  the  Land  it  felf  mould  pafs.  For  it  appears 
his  Intent  was  to  make  a  Devife  of  his  Lands  and  Tenements,  and 
that  he  intended  to  pafs  fuch  an  Eftate,  as  mould  have  Continu- 
ance for  a  longer  Time  than  the  Leafes  ihould  endure ;  and  the 
Words  are  apt  enough  to. convey  the  Lands,  it  being  an  ufual  Man- 
ner of  Speech  for  Men  to  name  their  Lands  by  their  Rents  k.  *M.4$El.  inC.B. 

rot.  1 25.  Kerry  and 
Lirrick's  Cafe.    Crokc  part  2.  fo.  104.   Moor  771.  S.  C. 

1  Devife  of  his  Rents  with  a  Claufe  of  Diftrefs,  is  a  good  Rent-  '  &>>gfi»M  *;•  Caw 
charge  ;  but  it  is  not  fo  in  a  Deed.  ?f     oor  5^2' 

If  one  by  his  Will  devife  his  Land  to  his  Wife  in  the  firji  Place, 
and  then  faith,  My  Will  is,  That  my  Son  A.  JJjall  have  it  after  my 
Wife's  Death ;  and  if  my  Wife  die  before  my  Son  B.  that  then  my 
Son  A.  fhall  pay  toB.  10 1.  by  the  Tear  during  the  Life  of  B.  and 
alfo  iool.  to  J.  S.  in  this  Cafe  A.  mall  have  the  Fee-fimple  of  the 
Land  m.  *h.  17  jac.  B.  R. 

Splcer'%  Cafe.  Godb. 
280.  2  Cro.  527,    S.  C.    2  Roll.  Rep.  So.  5.  C. 

A  Man  having  Lands  in  Fee-fimple,  and  Goods  to  the  Value  of 
5  /.  only,  devifed  to  his  Wife  all  his  Eftate,  paying  his  Debts  and 
Legacies,  his  Debts  and  Legacies  amounting  unto  40  /.  it  was  ad- 
judged that  all  his  Lands  did  pafs  by  the  Devife,  and  that  the  De- 
vifee  had  a  Fee-fimple  in  the  Lands,  by  Reafon  of  the  Word  'Pay- 
ing j  for  they  are  to  be  paid  prefently,  which  cannot  be  if  the  Lands 
pafs  not  in  Fee  n.  «  T.  1651.  b.  r. 

Kirman  and  Jehn- 
fon's  Cafe.    Stile's  Rep.  293. 

If  a  Man  hath  Lands  in  Fee  and  Lands  for  Tears,  and  he  de- 
vifeth  all  his  Lands  and  Tenements,  the  Fee-fimple  Lands  only 
pafs,  and  not  the  Leafe  for  Years  ;  but  if  he  hath  only  a  Leafe  for 
Years,  and  no  Freehold,  and  devifeth  all  his  Lands  and  Tenements, 
the  Leafe  for  Years  mall  pafs  °.  °T.  7Car.inB.R- 

Rofe    and   Bartlet's 
Cafe.  Crok.  part  1,  fo.  213,  292.    Stile's  179.  S.  C. 

J.  devifed 
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A.  jkvifed  his  Land  in  London  to  his  Son  and  his  Heirs  after  the 
''Death  of  his  Wife  5  and  if  his  Daughters  overlive  his  Wife  and 
his  Son,  and  his  Heirs,  then  his  'Daughters  fljonld  have  it  for  Life  3 
and  after  their  Deceafe  J.  and  R.  jhould  have  the  fame,  and  that 
they  flmdd  pay  6  1.  16  s.  yearly  to  the  Company  of  Merchant-Tay- 
lors, to  be  difpofcd  of  to  charitable  Ufes.  In  this  Cafe  three  Points 
were  argued.  .  1.  Whether  the  Wife  had  an  Eftate  for  Life  by  Im- 
plication of  the  Will  ;  and  it  was  refolvcd  that fhe  had.  2.  Whe- 
ther the  Son  had  a  Fee-fimple  or  Fee-tail ;  and  it  was  refolvcd  that 
he  had  a  Fee-tail  b  y  Implication  of  thefe  Words,  viz.  (if  his  Daugh- 
ters furvive  his  Wife  and  his  Son,  and  his  Heirs,)  whereby  it  is  im- 
plied that  the  Heirs  there  intended  are  the  Heirs  of  his  Body,  and 
not  his  Heirs  in  Fee;. for  fo  long  as  the  Daughters  live,  the  Son 
could  not  die  without  a  collateral  Heir.  3.  What  Eftate  J.  and 
JR.  have  after  the  Death  of  the  Daughters ;  it  was  refolved  they 
have  a  Fte-fiwpk  by  Reafon  of  the  annual  Payment  of  the  Money  j 
and  it  is  not  to  be  regarded  what  annual  Value  the  Land  is  of  over 
and  above  the  Sums  they  pay ;  for  every  Sum  of  Money  paid  or 
payable  doth  caufe  the  TJevifee  to  have  a  Fee-fimple.  And  Coke 
Chief  Juftice  faid,  that  a  Devife  to  a  Man  and  his  Succeffors,  is  a 
Devife  of  a  Fee-fimple,  without  the  Word  (Heirs,)  becaufe  it  im- 

pT.  14.  Jac.  b.r.  plies  a  Fee-fimple,  though  it  wants  the  exprefs  Words  P. 

l^ii'eT  "'  R  feifcd  of  Gavelkind  Lands  had  three  Sons,  and  devifed  Part 
of  his  Land  to  one,  Part  to  another,  and  another  Part  to  the  Third; 
and  if  any  die  without  Iffue,  the  other  fhall  be  his  Heir:  Adjudged, 
that  it  was  an  Entail  in  every  one,  and  a  Fee-fimple  by  the  Word 

s  h.  32  Elk.  rot.  (Heir)  to  the  other  1. 

iio.  C.  B.  Carter's 

Cafe.  M.  13  Jac.  Sfarke  vcrfus  turnell    Moor's  rep.  fo.  S64.  n.  1190. 


>ra 


A  Man  hath  Iffue  a  Son,  and  Land  is  devifed  to  the  Father,  Ha- 

bendiim  fibi  (y  haredibns  de  corpore  fuo  legitime  procreandis ;  and 

r  Dyer's  Reading  after  the  Devifee  hath  Iffue  another  Son  ;  the  fecond  Son  fhall  have 

upon  the   Stat,  of    1        t  .  r 

Wills  6  1S  Hob  7*.   '■*"'    J-«"I1U     • 

s.  c!  A  Man  devifeth  Land  to  his  Son,  and  if  he  dieth  without  Iffue, 

or  before  his  Jge  of  Twenty-one,  it  fhall  remain  to  another  -,  the 
Son  had  Iffue,  but  dies  before  the  Jge  of  'twenty-one.  Adjudged 
that  his  Iflue  fha]l  have  the  Land,  and  not  he  in   the  Remainder ; 

f  M.  37,  3S  Eliz.  and  (or)  was  conftrued  for  (and)  f. 

C.  B.    rot.    1549. 

SoweU  verfus  Garret.    Moor's  rep.  fo.  412.  n.  590. 

If  one  devife  his  Lands  to  his  Wife  for  Tears,  the  Remainder  to 
his  youngeft  Son  and  his  Heirs ;  and  if  either  of  his  two  Sons  die 
without  Iffue,  rye.  that  it  fhall  remain  to  his  Daughter  and  her 
Heirs ;  the  youngeft  Son  dicth  in  the  Life-time  of  the  Father,  and 
after  the  Father  dieth ;    by  this  Devife  the  elder  Son  fhall  have 

*  Dy.  fo.  nx.       the  Lands  in  'Tail  c.     Or  if  one  devife  his   Land  to  his  Wife  for 

Life,  and  after  to  his  Son ;  and  if  his  Son  die  ivithout  Iffue,  having 

no  Son,  (or  having  no  Male,)  that  then  it  fhall  go  to  another ;  by 

this  Devife  the  Son  hath  an  Eftate-tail  to  him  and  the  Heirs  of  his 

0  J.  7  Jac.  c.  B.  Body  u.    Or  if  Lands  be  devifed  to  a  Man  and  Woman  unmarried, 
firifli^.Cafc.      and  the  Heirs  of  their  twQ  g^^  or  t0  the  Husband  of  Jt  ancj 

Wife  of  B.  and  the  Heirs  of  their  two  Bodies ;   by  thefe  Devifes 

*  Coke  1  inft.  20,  are  created  Eftates  in  Tail  x. 

a6.p1.C0m.fo.35.         a  A  Man 
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A  Man  feifed  of  Land  holden  in  Capite  devifed  it  to  his  Wife 
for  Life,  and  after  her  Deceafe  his  Sou  John  to  have  it ;  and  if  his 
Son  John  marry,  and  have  by  his  Wife  any  jjfhe  Male  of  his  "Body 
lawfully  begotten,  then  his  Son  to  have  it ;  if  no  Iffue  Male,  then 
his  Son  Thomas  to  have  the  Houfe  ;  and  if  Thomas  marry,  having 
Iff ite  Male  of  his  Body,  his  Sou  to  have  the  Honfe  after  his  De- 
ceafe-, and  if  any  of  his  Sous  or  Iffue  Males  go  about  to  alien  or 
mortgage  the  Houfe,  then  the  next  Heir  to  enter,  &c.  It  was  rc- 
folved,  firft,  That  the  Sons  had  an  EJlate-tail  iti  them  fever  ally, 
and  to  the  Heirs  Males  of  their  Bodies ;  for  thefe  Words,  [if  he 
hath  no  Iffue  Male,  his  Son  Thomas  to  have  if)  are  fufficient  to 
create  an  Eftate-tail  to  John,  and  fo  of  the  reft.  2.  Refolvcd, 
That  no  Condition  or  Limitation,  be  it  by  Ad  executed,  or  by  Li- 
mitation of  Ufe,  or  by  Dcvife  by  his  laft  Will,  can  bar  Tenant  in 
Tail  to  alien  by  fuffering  of  a  common  Recovery  y.  ' H' 8  JaC/  So"^fs 

If  Lands  be  devifed  to  A.  B.  and  his  Heirs  Males,  or  his  Heirs  fo! \^° '    '  '  9" 
Females,  without  faying  [of  his  Body  -,  ]  by  this  Devife  J.  B.  hath 
an  Entail  -,   but   if  fuch  a  Limitation  be    by  Deed,    it's  a  Fee- 

fimple  z.  z  Inft-  part  1,  §  25. 

One  devifed  all  his  Lands  to  another,  and  the  Heirs  of  his  Body  l)^\.  Com  ^il' 
begotten ;  and  after  in  the  fame  Will  devifed,  That  if  the  Devifee 
die,  the  faid  Lands  mould  remain  to  another  in  Fee ;  the  Court 
held,  that  the  Devifee  hath  an  Eftate-tail  by  the  firft  Words  a.  >h.  14EI.  Anderi. 

The  Father  Tenant  for  Life  of  certain  Lands,  the  Remainder  in  reP- Cafe  84> 88, 
Fee  to  the  Son  ;  the  Son  devifed  the  fame  in  thefe  Words,  viz.  I 
devife  to  D.  my  Wife  the  Lands  which  I  have  or  may  have  i?i  Re- 
verfion,  after  the  Death  of  my  Father,  paying  therefore  yearly  du- 
ring her  Life  to  the  right  Heirs  of  my  Father  40  s.  and  died,  his 
Father  living  j  per  Curiam,  no  Eftate  parted  by  this  Devife  but  for 
'iter m  of  the  Life  of  the  Wife ;  and  that  me  mould  not  pay  the 
40  j-.  until  the  Reverfion  did  fall  after  the  Death  of  the  Father  j 
for  the  Father  had  not  right  Heirs  during  his  Life  b.  \>  Dyer  371.] 

R.  D.  feifed  in  Fee  of  a  Houfe,  and  polfeffed  of  Goods,  made 
his  Will  in  thefe  Words,  viz.  the  reft  of  my  Goods,  Lands,  and 
Moveables  whatfoever,  after  my  Debts,  Legacies  and  Funerals  paid, 
I  give  to  my  three  Children,  J.  T.  and  M.  equally  to  be  divided 
at/tongft  them :  It  was  adjudged,  that  they  have  an  Eftate  only  for 
Life  in  the  Houfe,  and  are  Tenants  in  common,  and  not  Join- 
tenants  b.  c  T.  35  Eh'z.  10; 

40;.  B.   R.  Deacon 
verfus  JWarJIi.   Moor's  rep.  fol.  534.  n.  108. 

W.  C  by  his  Will  devifed  a  Meffuage  in  thefe  Words,  viz.  I  give 
to  A.  L.  my  Coujiu  the  Fee-fimple  of  my  Houfe,  and  after  her  De- 
ceafe to  W.  her  Son :  A.  L.  had  an  Eftate  for  Life,  and  her  Son  a 
Fee-fimple  in  Remainder ;  and  fo  it  was  adjudged  c.  JR17  Elk.  Baker 

and  Raymond  'sCafe. 
Anderf.  rep.  c.  2ji.  fo.  51. 

If  one  devifeth  his  Lands  in  this  Manner,  viz.  I  give  my  Land 
in  D.  to  A.  B.  to  the  Intent  that  with  the  'Profits  thereof  he  floall 
bring  up  my  Child  or  my  Children,  or  to  the  Intent  that  with  the 
Profits  thereof  he  fljall  pay  yearly  1  o  1.  or  that  out  of  the  Profits 
thereof  he  floall  pay  to  J.  M."  1  o  1.  by  thefe  Devifes  A.  B.  hath  only  an 
EJiatefor  Life,  albeit  the  Payments  to  be  made  be  greater  than  the 

T  Rents 
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Rents  of  the  Land ;  otherwife  it  is  in  Cafe  the  Sum  of  Money  is 

to  be  paid  prejently,  and  not  appointed  to  be  paid  out  of  the  'Pro- 

<■  Coke  lib.  6.  fo.  fits  of  the  Laud ;  in  which  Cafe  J.  B.  mould  have  a  Fee-iimple  e. 

1 6.    Collier's    Cafe. 

lib.  3.  fo.  20,  21.    Borajlons  Cafe.  Brook  tit.   Eftatcs,  pi.   38.  Brook   tit.  Teftament,  pi.   iS.  32  &  3;  Eliz.. 

Wellock  and  Hammond's  Cafe. 

A.  feifed  of  divers  Lands  in  A-  B.  and  C.  the  Lands  in  C.  being 
in  him  by  Mortgage  forfeited,  devifed  the  Lands  in  A.  and  B.  unto 
feveral  Perfons,  and  then  adds  this  Claufe  in  his  Will :  All  the  reft 
of  the  Goods,  Chattels ',  Leafes,  Eftates,  Mortgages,  whereof  he  was 
pojfejfed,  he  devifed  to  his  Wife  after  his  Debts  and  Legacies  paid, 
made  his  Wife  Executrix,  and  died :  Adjudged,  that  in  the  mort- 
gaged Lands  only  an  Eftate  for  Life  parted  to  the  Wife,  and  not 
f  T.  10  Car.  B.  r.  a  Fee  f. 

Wilkinfon  and  Mer- 

riland's  Cafe.   Crook,  part.  1.  fo.  323. 

One  devifeth  his  Lands  to  his  two  Sons,  and  the  Heirs  of  their 
Bodies,  and  that  the  Lxecutors  Jhall  have  them  until  they  come  to 
their  feveral  Ages  of  T!wenty-one  ;  the  one  attains  to  the  Age  of 
Twenty-one ;  the  Queftion  was,  whether  he  might  enter.  It  was 
faid,  they  were  Jointenauts,  and  their  Executors  mould  hold  them 
till  they  both  came  of  the  Age  of  Twenty-one  Years.  But  it  was 
holden  otherwife  by  the  Court,  for  the  Words  [until  they  come  to 
their  feveral  Ages]  mall  be  conftrued,  reddendo  fingula  fingulis ; 
that  when  either  of  them  come  to  the  Age  of  Twenty-one  Years, 
s  M.8jac.inB.R.  he  mould  then  have  his  Part  and  Poffeffion  s. 

Aylor     and    Chep's 

Cafe.  Crook,  part  2.  fo.  259. 

R.  devifeth  his  Land  to  his  Brother  John  5  and  if  he  die  having 
no  Son,  the  Land  Jhould  remain  to  William  for  his  Life  ;  and  if 
he  die  without  Iffue,  having  no  Son,  it  Jhall  remain  to  the  right 
Heirs  of  the  Devifor :  John  his  Brother  had  an  Eftate-tail  to  his 
Iffue  Males ;  but  William  had  but  an  Eftate  for  Life,  or  to  his 
hM.42  &43Eiis.  Heirs  Females,  becaufe  having  no  Son  is  merely  contingent h. 

Milliner  verf.    Ro- 

I'mfon.   Moor's  rep.  fo.  682.  n.  939. 

M-  feifed  of  Lands  in  Fee,  devifeth  them  to  R.  his  Daughter 
for  Life  ■,  and  if  foe  marry  after  my  Death,  and  have  IJfue  of  her 
Body  lawfully  begotten,  then  I  will  that  her  Heir  after  my  ^Daugh- 
ters Death  Jloall  have  the  Land,  and  to  the  Heirs  of  their  Bodies 
begotten,  the  Remainder  in  Fee  to  a  Stranger.  It  was  adjudged  that 
R.  had  not  an  Eftate  in  Tail,  but  only  for  Life,  the  Inheritance  in 
her  Heir  by  Puichafe  refting  in  Abeyance  all  her  Life,  and  fettling 
1 H.  35  Eliz.  rot.  in  the  Inftant  of  her  Death  *. 

467.    Gierke  verfus 

hay.    Moor's   rep.   fol.  593.   n.  S03. 

Khigsfweii    verfus      Devife  of  a  Rent  with  a  Claufe  of  Diftrefs  is  a  good  Rent- 
er Moor  59z.  charge  .   but  ^   not  fo  m  fl  Grant# 

imhiey  verf.  Robin-     By  a  Devife  of  the  Manor  the  Rents  and  Services  pafs  entirely, 

{""L  ~n  Lfn's  4(V  but  fometimes  they  are  divided ;  as  where  the  Teftator  devifed  his 

MoorVsf'c."   '  demefne  Lands  to  his  Wife  for  her  Life,  and  the  Services  to  her 

for  eighteen  Years,  and  then  he  devifed  the  whole  Manor  to  f!.  S. 

5  after 
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after  the  Death  of  the  Wife :  Adjudged,  that  T.  S.  the  Divifee 
iliall  take  nothing  in  the  Manor,  till  after  the  Death  of  the  Wife, 
though  the  Services  were  devifed  to  her  but  for  eighteen  Years  j  for 
after  the  Expiration  thereof,  the  Heir  at  Law  iliall  have  the  Ser- 
vices during  her  Life,  becaufe  by  the  exprefs  Words  of  the  Will 
1.  S.  was  to  have  nothing  in  the  Manor  whilft  the  Wife  was  li- 
ving j  but  if  the  whole  Manor  had  been  devifed  to  him  after  the 
Expiration  of  eighteen  Tears,  and  after  the  Death  of  the  Wife,  in 
fuch  Cafe  that  Claufe  fliould  be  taken  diftributively,  (viz.)  that  he 
fliould  have  the  Deraefnes  after  the  Death  of  the  Wife,  and  the 
Services  after  eighteen  Years. 

The  Teftator  was  feifed  in  Fee  of  fome  Lands  in  ToJJe/fon,  and  £*  verJ-  9*"*i 

r       1  •       r>  r  n  1       t^        r      c  r^   Jr         1    .       Sand.  180.    i  Lev. 

01  others  in  Rcverjion,  expectant  upon  the  Death  or  T.  S.  and  de-  2i2.  s.  c. 
vifed  that  his  Wife  mould  have  the  Ufc  of  his  demefne  Lands, 
(which  he  had  in  PoflefTion)  for  one  Year  after  his  'Death,  and  both 
his  demefne  Lands  and  the  Reverfion  to  Tl  K.  for  Life ;  after  the 
Expiration  of  one  Year  next  after  the  Deceafe  of  the  Teftator, 
and  the  Deceafe  of  T.  S.  who  was  the  Tenant  for  Life  •  the  Que- 
ftion  was,  whether  7l  K.  mould  have  the  demefne  Lands  a  Year 
next  after  the  Death  of  the  Teftator,  or  mould  ftay  till  a  Year  af- 
ter the  Deceafe  of  7l  S.  the  Tenant  for  Life ;  and  it  was  adjudged, 
that  he  fliould  have  the  demefne  Lands  a  Year  next  after  the  Death 
of  the  Teftator,  and  the  Lands  in  Reverfion  a  Year  after  the  Death 
of  the  Tenant  for  Life ;  for  that  Claufe  in  the  Will,  (viz.)  a  Tear 
after  my  Deceafe,  and  the  Deceafe  of  the  I'enant  for  Life,  fhall 
be  taken  diftributively  reddendo  fitignla  fingmis. 

In  fome  Cafes  the  Sentences  in  Wills  Iliall  be  joined,  and  not 
taken  diftributively. 

As  where  the  Teftator  devifed  1 2 1.  per  Annum  to  be  iffning  otitOsfomverr.Wki.em. 
of  the  Lands  to  his  Sifter  for  Life,  and  whilft  fhe  Jhould  remain  2Sand-  I?7« 
fole ;  but  if  foe  fbould  marry,  theji  the  12  1.  to  ceafe,  and  his  Execu- 
tor floonld  pay  her  100  1.  flie  married,  the  100/.  was  not  paid,  and 
fhe  diftrained  for  the  1 2  /.  Rent  Arrears  fince  her  Marriage ■  and 
the  Queftion  was  whether  it  fliould  immediately  ceafe  on  her  Mar- 
riage, or  not  till  the  100/.  was  paid ;  and  the  better  Opinion  was, 
that  it  fliould  be  joined  and  not  feparated;  for  if  it  fliould,  then  the 
Sifter  might  have  nothing,  becaufe  if  the  Rent  fliould  ceafe  upon 
her  Marriage,  it  might  happen  that  the  Executor  might  not  have 
Aflets  to  pay  the  100/.  it  was  objected,  that  if  fhe  had  married  in 
the  Life-time  of  the  Teftator,  flic  fliould  not  have  this  Rent,  tho' 
the  100  /.  was  not  paid,  which  is  very  true,-  and  the  Reafon  is, 
becaufe  the  Rent  was  never  vefted  in  her,  for  that  would  have  been 
prevented  by  her  Marriage,  which  was  her  own  Act ;  but  here  the 
Rent  was  actually  vefted  in  her,  and  'tis  not  reafonable  it  fhould 
be  devefted  without  Payment  of  the  Money. 

One  Norton  the  Teftator  devifed  his  Lands  to  a  Daughter  of  Bates  verf.  Norton* 
his  Coufin  Amhurft,  who  fliould  marry  a  Norton  within  fifteen  Ra-vm-  8s" 
Years ;  the  Plaintiff  married  the  Heir  at  Law  of  the  Teftator,  and 
one  Norton  married  the  eldeft  Daughter  of  Mr.  Amhurfi,  who  had 
at  that  Time  three  Daughters  j  it  was  obje&ed  that  the  Will  was 
void  for  the  Incertainty  which  of  the  three  Daughters  fliould  take, 
for  it  was  inccrtain  which  of  them  fliould  marry  a  Norton-,  bu,t 
adjudged  that  the  Will  fixes  it  to  one  of  the  Daughters  and  no 

T  2  more : 
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more ;  fo  that  there  is  a  Certainty  in  the  Perfon,  though  not  in 
the  Event. 
MUfordvert.  Smith.      The  Father,  in  Confideration  of  his  Son's  Marriage,  covenanted 
i  Salk.  225.  tQ  jeVy  a  p|ne  t0  certajn  ufes  mentioned  in  his  'Deed,  but  no  Fine 

was  levied  ;  he  by  his  W,ill  (reciting  the  Deed)  devifed  and  confirm- 
ed all  his  Eftate  granted  to  his  Son  in  Marriage  according  to  the 
Deed  :  Adjudged,  that  fince  the  Will  referred  to  the  Deed,  it  palled 
fuch  Lands  as  were  intended  to  be  conveyed  by  the  Deed  and  Fine, 
becaufe  the  Word  Grant  in   a  Will   mall  comprehend  any  Man- 
ner of  Agreement  in  the  largeft  Senfe. 
sir  Thomas  Little-     As  to  Grammatical  Confliuttions  the  Cafes  are,  ff.  The  Teftator 
ton's  Cafe.  2  Vent,  haci  Lands  in  Fee,  and  other  Lands  mortgaged  to  him  in  Fee,  and 
351'  devifed  all  his  Lands  to  T.  S,   Adjudged,  that  the  mortgaged  Lands 

did  pafs ;  fo  if  he  had  a  Truft  of  a  Mortgage  of  Lands  in  H.  and 
had  other  Lands  in  the  fame  Parifh  j  in  fuch  Cafe  by  a  Devife  of 
all  his  Lands  in  H.  the  T'mfi  will  pafs ;  but  if  he  devife  his  Lands 
in  H.  $•  C.  &c  to  Tf.  S.  and  all  other  his  Lands  elfewhere,  and 
he  had  at  that  Time  a  Mortgage  of  Lands  of  greater  Value  lying 
in  another  Parifh  ;  that  Mortgage  will  not  pafs,  becaufe  the  Tefta- 
tor could  never  mean  Lands  of  fo  great  a  Value  by  that  Word 
elfewhere,  which  is  ufually  inferted  Current  e  C alamo. 
Moor  31.  The  Teftator  recited  in  his  Will  thus,  (viz.)  I  have  made  a  Leafe 

for  Twenty-one  Years  of  my  Lands  to  Tf.  S.  paying  10;.  ejc.  this 
was  held  to  be  a  good  Leafe  for  Twenty-one  Years,  though  the 
Words  (I  have)  are  in  the  Prater-Tfenfe. 
Wright vci-LWyteii.      gut  thjs  Cafe  was  denied  to  be  Law  in  Wright's  Cafe,    which 
2  vent.  56. 3  Lev.  ^g§  tkus .  js  formy  perjonal  Eftate  I  bequeath  to  my  Wife  600 1. 
to  be  paid  to  William  Wcddall,  and  'tis  for  the  full  Payment  of 
*TheWcrd  already  the  Lands  I  pi/r  chafed  of  him;  and  is  *  already  efiated  in  Part  of 
imports,  that  it  was  j0jnture  f0  )?er  f0y  Life,  when  in  Truth  there  was  not  any  Part 
\twit  Mahng ii  it  fettled  on  his  Wife  for  Jointure,-   and  therefore  it  was  held 
that  the  Heir  at  Law  mould  have  thefe  Lands,  for  it  could  not  be 
an  implicite  Devife  to  the  Wife,  becaufe  the  Teftator  took  Notice 
that  flie  was  eftated  in  them  before  the  Making  the  Will. 
Carnage's  Cafe.   1      The  Teftator  devifed  his  Lands  in  H.  to  his  Wife  for  Life,  alfo 
Vent.  36S.  ^  Lands  in  g.  to  her  for  Life,  and  alfo  his  Lands  which  he  pur- 

chafed  of  W.  M.  to  her  for  Life ;  and  after  her  Deceafe,  he  de- 
vifed all  the  /aid  Lands  to  his  Son  and  his  Heirs  ;  the  Queftion 
was,  whether  the  Lands  in  both  the  faid  Parifhes,  or  only  the 
Lands  which  he  purchafed  of  Jfr.  M.  fhould  pafs. 

JDcvifes  of  Lands  zvith  Limitations,  and  upon  Condi- 
tions ',  what  Condition  in  a  Devife  Jhall  be  good,  what 
not;  what  pall  make  a  Condition,  what  not)  and 
what  Eftate  Jhall  pafs  to  the  Devife  by  Implication. 

Conditions  in  Wills  have  fo  near  a  Refemblance  to  Limitations, 
that  they  are  commonly  taken  the  one  for  the  other  ;  but  the 
Difference  is  thus,  (viz.)   Conditions  are  fo  many  Rejlritlions  an- 
nexed to  the  Will  of  the  Teftator,  which  either  qualify  or  fufpend 
his  Intention,  and  make  it  incertain  whether  it  ili.aH  take  Effect  or 
1  not, 
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not,  or  rather  a  Condition  creates,  enlarges,  or  defeats  an  EJlate 
upon  an  incertain  Event $  but  a  Limitation  is  the  Bounds  of  an 
Eftate,  or  the  Time  how  long  it  mail  continue,  or  rather  a  Qj/ali- 
fication  of  a  precedent  Eftate  j  and  the  proper  Words  to  make  a 
Limitation  are  quamdin,  1)u?n,  Tjummodo,  fi,  qiioufque,  and  feveral 
other  fuch  like  Words. 

A  Devife  of  Lands  upon  Truft  to  do  fuch  an  Act  doth  not  make  Gibbons  verf.  Marl- 
a  Condition.  \  tiward'  Moor  594- 

The  Teftator  having  4  Sons  and  a  Daughter,  devifed  20  /.  to  every  Hainfwonh  verfus 
one  of  his  younger  Sons  and  to  his  Daughter,  to  be  paid  by  his  eld-  p*">  Moor  644- 
eft  Son  at  their  refpeclivc  Ages  of  21,  and  devifed  his  Lands  to  his 
faid  eldeft  Son  and  his  Heirs,  upon  Condition  that  if  he  did  not 
pay  thofe  Legacies  to  his  younger  Children,  that  than  the  Lands 
ihould  be  to  them  and  their  Heirs ;  now  here  was  a  Fee-fimple  li- 
mited upon  a  Fee,  but  it  was  upon  a  Contingency,  (viz.)  that  if 
the  eldeft  Son  failed  in  'Payment  of  the  Legacies  ;  and  that  he 
took  by  Defcent  -,  and  that  the  Failure  of  Payment  was  a  Condi- 
tion precedent  to  the  Devife  of  the  Lands  to  the  younger  Chil- 
dren, and  was  no  Limitation  to  the  Eftate  of  the  Eldeft. 

But  a  Devife  to  his  Wife  for  Life,  Remainder  to  his  eldeft  Son,  Wtthck  verf.  Ham- 
paying  40 /.  to  every  one  of  his  Brothers  and  Sifters,-  this  is  a  Li-  T£ex?lofi.'s°c 
vitiation  and  not  a  Condition,  fo  that  upon  Failure  of  Payment,  2  Leon.  i'i4.'s.'c'. 
&C.  his  Eftate  mall  ceafe,  and  be  transferred  to  the  Heir  at  Law,  £«  Dyer  317. 
though  the  Word  Paying  in  a  Will  generally  makes  a  Condition. 

Devife  to  his  Wife  for  Life  upon  Condition  that  fhe  flmild  edu-  Wamn%  Cafe.  Dy? 
cate  his  Son  at  School  at  her  own  Charge,  until  he  came  of  Age,  I27- 
after  her  Death  to  his  fecond  Son  in  Tail,  Remainder  in  Fee  to  his 
own  right  Heirs  j  the  Wife  did  not  perform  the  Condition,  the  eldeft 
Son  entered,  and  adjudged  good  ;  for  by  the  Breach  of  the  Condition, 
the  Eftate  of  the  Wife  was  determined,  and  the  Heir  at  Law  mall 
take  Advantage  of  it  during  the  Life  of  the  Wife. 

A.  devifed  Land  to  B.  reddendo  &  folvendo  1  o  s.  to  C  yearly, 
and  died  -,  the  20  s.  is  not  paid  ,•  adjudged  that  the  Heir  of  A.  may 
enter  for  Breach  oi  the  Condition3.  *p. -7El.CB.r0t. 

A  Man  devifeth  Land  to  B.  his  eldeft  Daughter  and  her  Heirs,  y-t-  Fox  v.  CatUn. 
that  fhe  may  pay  to  C  her  younger  Sifter  yearly   30/.   and  dies  Cro'       '  454' 
without  other  Iffue;    B.  doth  not  pay    the  30/.     C.  enters,    Et 
■per  Curiam  her  Entry  was  congeable,  becaufe  that  b  (JJje  may  pay)  b     . 
maketh  a  Condition.    2.  C.  for  the  Condition  broken  may  eriter  -mV j»%r<jwwww 
into  one  Moiety;  but  for  the  other  Moiety  the  Condition  is  diif-  Sifter  $ol.  oreain- 
penfed  with  per  at~l  en  ley,  fcil  the  Defcent  to  B.  and  for  that  the  "ntj°^  tZhfl 
Condition  mail  be  apportioned  c.  had  been  a  Condi- 

tion, for  generally  the 
Word  Paying  makes  a  Condition  in  a  Will,  i  Inft.  z 3  <J.  b.  c  T.  30  Eliz.  rot.  56S.  Crickmer  verfus  Patterfin. 
Cro.  Eliz.  1415.  1  Leon.  174.  S.  C.  1  Roll.  Abr.  4*0.  S.  C. 


But  where  a  Claufe  of  TJiflrefs  is  added,  'it  will  take  away  the  stne  verfus 
Force  of  a  Condition,  and  make  the  Word  Paying  to  be  no  Con-  anc  5 
dition  at  all,  (viz.)  the  Devife  was  to  jT.  5.  for  Life,  paying  E.  G. 
the  yearly  Rent  of  6 1,  half  yearly ;  and  if  'tis  behind,  then  that 
he  may  diftrain  for  the  fame  ;  this  is  no  Condition,  becaufe  the  Di- 
ftrefs  limited  for  Non-payment  of  the  Rent  qualifies  the  Word  Pay^ 
ing,  which  otherwife  would  have  made  a  Condition. 


Seal 


The 


142-  What  Things  may  be  devifed  by  Will.  Part  III. 

3  Mar.  Dyer.  Dr.  q^,c  Father  devifed  Part  of  his  Lands  to  his  Wife  for  Life, 
upon  Conditio?:  fhe  fhould  educate  his  Son  in  Learning  and  good 
Manners,  Remainder  to  his  youngeft  Son  in  Tail;  the  Condition 
was  broken  :  Adjudged  this  was  not  a  Limitation,  but  a  Condition, 
but  that  the  Devife  over  in  Remainder  had  deftroyed  it ;  for  if  it 
had  not,  then  the  Heir  mull  have  entered  to  defeat  the  Eftate  of 
the  Wife  5  which  in  this  Cafe  he  could  not  do  without  defeating  the 
Remainder. 

Michael  v.  Vunton      Leafe  for  Years  with  a  Claufe  of  Entry  for  Non-payment  of 

2  Leon.  53.  Rent;  afterwards  the  Lefl'or  by  his  Will  appointed  that  the  Leflee 

iliould  have  the  Lands  for  Thirty-one  Years,  accounting  the  Years 
of  the  firft  Leafe  not  expired  as  Parcel;  and  by  the  fame  Will  de- 
vifed the  Inheritance  to  \t.  $•  the  Queftion  was,  if  the  Dtvifee 
mould  hold  over  the  Land,  for  the  Term  encreafed  as  he  held  it  be- 
fore; or  if  the  Law  will  conftrue  the  Words  of  the  Will  to  be  a  Con- 
dition :  Adjudged  it  could  not  be  a  Condition,  becaufc  Conditions  are 
odious  in  Law,  and  never  created  but  by  apt  Words. 
Jennings  v.  Gover.  "What  would  be  a  precedent  Condition  in  a  Grant,  may  not  be 
iJS^o"*  Cr°' fo  in  a  WiU ;  as  where  the  Teftator  devifed  a  Term  for  Years  to 
jT.  S.  and  that  if  his  Wife  fuffer  him  to  enjoy  it  three  Tears,  then 
ilie  mall  have  all  his  Goods  as  Executrix ;  but  if  Hie  difturb  the 
faid  T-  S.  then  E.  G.  ih  all  be  his  Executrix  :  Adjudged,  that  flie  is 
Executrix  prefently,  and  within  the  three  Years,  becaufe  this  Con- 
dition being  in  a  Will  mall  not  be  precedent,  fo  as  no  Eftate  would 
arife  till  it  be  performed  ;  but  'tis  a  Condition  to  abridge  the  Power 
of  the  Wife  to  be  Executrix,  if  me  did  not  perform  that  Part  of 
his  Will. 

Fr.  CB.  feifed  of  a  Houfe  in  Fee,  4  Eliz.  devifeth  it  to  Jgnes  his 
Wife  for*  Life,  and  after  to  the  Heirs  of  his  Body  begotten,  and  af- 
ter to  cTho.  %.  his  Brother  in  Fee  :  Trocifo,  "That  if  the  faid  Agnes 
Jloall  clearly  depart  out  of  London,  and  inhabit  in  M.  in  Suffolk, 
then  JJie  JJjall  have  10  \.  yearly  paid  her  out  of  the  faid  Honfe. 
jF.  B.  dicth  without  Iffue ;  I'ho.  £.  dieth,  R.  £.  being  his  next 
Heir;  15  Eliz.  Agnes  totally  departed  out  of  London,  and  inha- 
bited in  M>  in  the  faid  County  of  S.  R.  relcafes  to  Jgnes.  It  was 
adjudged  that  this  cProcifo  doth  determine  the  Eftate  of  Jgnes  be- 
fore Entry,  infomuch  as  me  is  but  Tenant  at  Sufferance,  and  the 
Releafe  of  R.  to  her  nihil  operator  ;  for  tho'  there  be  no  Words 
that  her  Eftate  mall  ceafe  or  be  void,  yet  they  arc  implied  by  the 
Will  in  thefe  Words,  fcilicct,  that  then  flie  mail  have  fuch  a  Rent 
out  of  the  Houfe,  which  cannot  be  without  a  Determination  of  the 
a  Cro.  Eliz.  128.  Eftate  for  Life  d . 

3  Leon.  252.  S.  C. 

M.  31  Eliz.  rot.  54.    Allen  verfus  Hill. 

J.  maketh  a  Leafe  to  %.  of  certain  Land,  upon  Condition  that 
he  mould  not  alien  to  .any  but  to  his  Children  ;  the  Leflee  devifeth 
Part  of  the  Land  to  'Rafter  the  Death  of  his  Wife :  Adjudged 
that  the  Wife  ihouldrake  nothing,  but  it  iliould  go  to  the  Execu- 
tors ;  and  the  Death  of  the  Wife  is  a  Demonftration  when  the  Chil- 
'  T.   2  jac.  rot.  dren  fhould  take  e. 

710.  Hofton  verfus 

Morton.    2  Cro.  74.    1  Roll.  Abr.  844. 

i  T',  being 
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'f.  being  feifed  of  fcveral  Parcels  of  Land  in  Fee,  devifeth  one 
Parcel  of  it  to  his  eldeft  Sou  in  'Tail,  and  another  Parcel  to  his  youn- 
ger Son  in  'Tail ;  'Provifo  [cm per,  that  if  any  of  his  Children  alien 
or  demifeany  of  his  Lands  to  them  devifed  before  they  come  to  the 
Age  of  Thirty  Years,  then  the  next  Brother  fhall  enter :  The  eldeft 
Brother  entrcd  into  his  Part,  and  demifed  that  for  Years  before  his 
Age  of  Thirty  Years  ;  whereupon  the  younger  Brother  entrcd  by 
Force  of  the  Limitation  in  the  Will  ;  and  after  the  younger  Brother, 
before  he  came  to  the  Age  of  Thirty  Years,  demifed  the  Land  for 
Years,  into  which  he  had  entred  ;  whereupon  the  eldeft  Brother  en- 
tred.  Adjudged,  1.  That  this  is  a  u  Limitation,  and  the  Eftate  °  Which  defeats  the 
fhall  be  to  them  till  they  alien ;  and  upon  the  Alienation  it  fliall  go  E^'tte' 
to  the  other :  2.  When  one  Brother  had  entred  into  the  Land  by 
Force  of  the  Limitation,  that  Land  is  difcharged  of  the  Limitation 
in  the  Will  for  ever  x.  «  Owen  15  5.  s.  c. 

H.    30  Eliz.    Rot. 
904.  Spittle  verfus  Davyes.  Moor  271.  S.  C.    2  Leon.  38. 

A  Man  devifeth  Land  to  A.  and  his  Heirs,  provided,  that  if  he  die 
within  Age,  that  then  the  Land  fhall  remain  to  B.  and  his  Heirs : 
Adjudged  a  good  Devife  to  B.  if  A.  dieth  within  Age;    but  that  is y  M-  33> 34  Eliz. 
not  by  Way  of  Remainder,  but  executory  Devife  V.  SoSSv&if"* 

A  Man  had  Iffue  a  Son  and  Two  Daughters,  and  he  devifed  his 
Land  to  his  Son  and  his  Heirs,  and  if  he  die  without  Iffue  within 
Three  Years,  then  his  Executor  fhall  fell  his  Land;  the  Son  dieth 
within  Three  Years  without  Iffue:  Adjudged,  that  the  Executor 
may  enter  and  fell  the  Land  z.  *  m.  41,  42  Eliz. 

Mottineuxs  Cafe.  T. 
38  Eljz.  Rot.  S67.  B.  R.  Fulmerjlon's  Cafe. 

A  Condition  is  void,  where  the  Teftator  parts  with  all  *his  Inte-  Dyer  33. 
reft,  and  then  devifed  it  over;  as  where  the  Devife  was,  that  the 
Prior  and  Convent  of  B.  and  their  Succeffors,  fhould  have  his 
Lands,  fo  as  (key  pay  yearly  to  the  Dean  and  Chapter  of  St.  PaulV, 
1 5  Marks,  and  if  they  fail,  then  their  Eftate  fhall  ceafe,  and  the 
cDean  and  Chapter,  &c.  and  their  Succeffors,  fliall  have  it;  this  was 
adjudged  a  void  Condition,  becaufe  by  the  firft  Claufe  of  the  Will, 
the  Teftator  had  parted  with  all  his  Eftate  and  Intercft  in  the  Lands 
to  the  Prior  and  Convent,  &c.  therefore  there  was  none  remaining 
for  him  to  devife  to  another  upon  any  Condition ;  for  if  it  fhould  be 
a  Condition,  the  Dean  and  Chapter  could  not  enter  if  it  fhould  be 
broken,  but  the  Heir  at  Lazv,  and  that  would  defeat  the  whole 
Will. 

Conditions  alfo  which  reftrain  the  Authority  given  by  a  former  Dyer  74- 
Paj^of  the  Will,  are  void,  as  where  a  Man  makes  Two  Executors, 
provided  that  one  of  them  do  not  adminifter  his  Goods,  this  is  void. 

The  Teftator  devifed  his  Lands  to  T.  S.  and  the  Heirs  of  his  Bo-  5*»'*f,  v^\B°n<i' 
dy,  upon  Condition,  that  heJJjould  not  alien  them ;  and  if  he  died 
without  Iffue,  Remainder  to  E.G.  in  Fee;  afterwards  T.  S.  the 
Devifee,  fold  the  Lauds ;  yet  the  Perfon  in  Remainder  could  not 
enter,  becaufe  this  was  a  Condition  and  not  a  Limitation  of  the  E- 
ftate,  and  therefore  the  Heir  at  Law  muft  enter  for  the  Breach. 

A  Man  had  Iffue  Three  Sons,  John,  Thomas,  and  William,  and 
devifeth  his  Lands  in  this  Manner;  I  devife  my  Land  to  my  Son 
John  after  the  Death  of  my  Wife,  to  him  and  the  Heirs  of  his  Bo- 


1  Roll.  Abr.  412. 
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dy  lawfully  begotten,  in  Fee-fimple ;  and  if  he  die  in  the  Life  cf  my 
Wife,  that  then  my  Son  William  be  his  Heir,-  the  Dcvifor  dieth, 
John  had  Iffue  and  dieth  in  the  Life  of  the  Wife  :  Adjudged,  that 
the  Iffue  mall  have  the  Land  after  the  Death  of  the  Wife,  and  not 
William  ;  for  it  amounteth  to  a'  Devife  to  the  Wife  for  Life,  the  Re- 
mainder to  John  in  Tail,  the  Revcrfion  to  William  in  Fee  upon  a 
Contingency :  For  fo  it  appeareth  his  Intent  to  be,  and  not  to  a- 
bridge  the  Eftate-tail  exprefly  given  to  John,  by  his  Death  in  the 
Life-time  of  the  Wife,  but  only  to  limit  the  Remainder  in  Fee  up- 
*  H.  5  Car.  B.  R.   on  this  Contingency  a. 

J.  S.  feifed  of  the  Manor  of  Warner,  and  of  the  Manor  of  Char- 
call^  devifeth  the  Manor  of  W.  to  J.  S.  in  Fee,  and  the  Manor  of 
C.  lie  devifeth  to  M.  for  Life,  and  if  M.  dies,  any  then  of  my  Cou- 
fin  jp.'s  Sons  living,  then  I  Will  my  faid  Manor  of  C  unto  him  that 
fhall  have  my  Manor  of  W-  the  Teftator  dieth ;  J.  S.  enters  into  the 
Manor,  and  conveys  it  to  a  Stranger ;  M.  dieth.  The  Queftion  was, 
if  J.  S.  fhall  have  the  Manor  of  C.  and  adjudged  that  he  mail  not, 
becaufe  he  hath  not  the  Manor  of  W-  at  the  Time  of  the  Death  of 
M.  for  the  Devife  was,  that  the  Son  of  J.  S.  which  hath  the  Ma- 
nor of  jr.  (hall  have  this  Manor  of  C.  for  it's  not  fufficient  that  he 
hath  the  Manor  of  W.  at  the  Time  of  the  Death  of  the  Devifor,  for 
there  are  Two  (thens,)  therefore  he  that  mail  have  this  Manor, 
ought  to  have  Two  Notes,  1.  That  he  be  the  Son  of  J.  S.  2.  That 
he  hath  the  Manor  of  W-  at  the  Time  when  the  Devife  of  the  Re- 
fa  t.  36  EW.  C.B.  verfion  of  the  Manor  of  C  is  to  takeEffedt  b. 

Brown  verf.   Teafe. 

Rot.  1145.    1  And.  306.  Cro.Eliz.  357.  S.  C.    Owen  14.  S.  C. 

A.  had  Trf  ee  Sifters  living,  one  dieth,  and  hath  Iffue  a  Daughter, 

and  devifeth  his  Land  to  all  his  Sifters,  between  their  Heirs,  equally 

to  be  divided  :  Adjudged  that  the  Daughter  of  the  Sifter  which  is 

c  M.3Car.B.R.in-  dca&  fliall  take  nothing  by  this  Devife  c.     This  is  miftaken,  fee  the 

ter Tayhr&cHo .ityw.  ^ 

Godb.'563.  Report. 

H. M.  was  feifed  of  Land  and  a  Houfe  called  T.he  White  Swan, 
made  his  Will  in  Writing,  and  devifed  all  his  Fee-fimple  Lands  and 
Tenements  to  H.  M.  his  Son,  and  the  Heirs  Males  of  his  Body,  and 
for  Default  of  fuch  Iffue,  to  his  right  Heirs ;  and  devifeth  his  Houfe 
or  Tenement  wherein  William  NichoUs  dwelleth,  called  T!he  White 
Swan  in  Old-ftreet,  to  Henry  Gallant,  his  Daughter's  Son,  for  ever : 
It  was  found  by  the  Jury,  that  William  NichoUs,  at  the  Time  of 
the  Will  making,  and  of  the  Devifor's  Death,  inhabited  the  Alley  of 
the  faid  Houfe,  and  'Three  upper  Rooms  therein,  and  that  divers  o- 
ther  Perfons  at  the  fame  Time  held  the  Garden  and  other  Places  in 
the  faid  Houfe.  Adjudged,  1.  That  H.  Gallant  had  an  Eftate  in 
Fee-fimple  in  the  Houfe,  by  Reafon  of  the  Words  [for  ever  ,-^md 

*  Poftca  hie.  not  like  d  Ludhavh  Cafe.  19  Eliz.  1)y.  357.  2.  Adjudged,  that 
the  whole  Houfe  paffeth  by  this  Devife,  becaufe  the  Devife  being, 
[that  Houfe  or  Tenement  called  The  White  Swan,]  both  of  them  do 
neceffarily  import  the  whole  Houfe :  For  the  Sign  of  The  White 
Swan  cannot  be  intended  to  refer  to  Three  Rooms  j  and  the  Words 
after,  viz.  [wherein  William  NichoUs  dwelleth f]  do  not  abridge  or 
alter  that  Devife ;  and  the  Houfe  being  named  by  the  particular 
Name  of  The  White  Swan,  although  William  NichoUs  never  inhabit- 
ed 
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ted  therein,  yet  it  pafleth  by  the  Dcvife.    Vide  lib.  4.  fo.  48.  Og- 

tielh  Cafe  c.  e  M.  $  Car.  Cham- 

berlain vcrf  Tumor. 
B.  R.  Crook,  part  i,  fo.  129.    W.  Jones  195.  S.  C. 

Two  Coparceners,  one  devifeth  her  'Property  to«ft  Stranger,  with- 
out other  Words :    There  the  Devifee  had  but  an  Eftate  for  Life ; ,  a8  E!i7  Erafmm 
for  the  Word  [Property]  doth  fignify  but  her  Part  in  the  Land  f.        'adus  Cafe. 

B.  devifeth  to  Agnes  his  Wife  my  Houfc  and  all  the  Lands  to  it 
belonging,  to  difpofe  of  at  her  Will  and  Pleafure,  and  to  give  it  to 
which  of  my  Sons  fhe  will :  Adjudged,  that  by  the  firft  Words,  viz. 
[I  give,  &c.  to  difpofe  at  her  Will  and  T  lea  fare,]  flic  had  but  an  E- 
ftate  for  Life ;  and  the  other  Words,  [and  to  give  it  to  which  of  my 
Sons  floe  will,]  do  add  an  Authority  to  difpofe  of  the  Reverfion  to  a- 
ny  of  her  Sons  which  (lie  pieafes  s.  s  p.  2  Car.  b.  r. 

Darnel  vcrf   Upley. 
Latch  9.  39. 134..  S.  C.    W.  Jones  137.  S.  C. 

A  Man  was  feifed  of  a  Farm,  called  by  the  Name  of  Hefelands 
in  Cuckfield,  and  of  other  Lands  in  Qeyton  therewith  occupied ;  and 
being  fo  feifed  made  his  Will  in  this  Manner:  As  concerning  the 
Difpofition  of  all  my  Lands  and  Rents,  &c  he  devifeth  all  thofe 
his  Lands  and  Tenements  lying  in  the  Parifli  of  Cuckfield  called 
Hefelands  to  his  Wife  for  Life,  and  after  her  Deceafe,  that  it  fliall 
remain  to  Johji  his  Son,  and  his  Heirs ;  and  after  divers  Claufes,  he 
Wills,  that  xijohn  dieth  without  Iffue,  Hefelands  fliall  remain  to 
his  Three  Daughters  in  Fee.  Adjudged,  that  only  fo  much  of  the 
Lands  as  are  in  the  Parifli  of  Cuckfield  fliall  go  to  the  Daughters, 
but  none  of  the  Lands  in  Cleyton  h.  h  h.  i  Jac.  b.  r. 

Tuttejham  vcrf.  Ro- 
berts.  Crook  part  z.  fol.  zi.    Dyer  fol.  161.  T.  41  Eliz.  B.  R.  Wodden  vcrf.  Osborn,  Crook  pare  3.  1J74.  S.  C 

Some  Cafes  before-mentioned  flicw  where  the  Heir  at  Law  may 
enter  for  the  Breach  of  a  Condition,  and  where  not;  and  as  to  that 
Matter  'tis  generally  true,  where  the  Teftator  annexes  a  Condition 
to  the  Eftate  devifed,  which  Condition  is  afterwards  broken,  the 
Heir  at  Law  fliall  enter  and  take  Advantage  of  it,  becaufe  by  the 
Will  he  hath  received  an  Injury  in  that  which  would  have  defcend- 
ed  to  him,  if  there  had  been  none ;  but  if  the  Devife  had  been  to 
the  Heir  at  Law  himfelf,  upon  a  Condition  which  was  afterwards 
broken,  in  fuch  Cafe  it  had  been  idle,  becaufe  no  Body  could  enter 
but  the  Heir,  and  he  cannot  enter  upon  himfelf. 

But  where  the  Devife  was,  that  if  E.  G.  pay  his  Executors  50  /. 
then  flie  fliall  have  his  Lands  to  her  and  her  Heirs,  this  fliall  take 
Effect  immediately  after  the  Contingency  happens,  that  is  imme- 
diately after  the  50/.  is  paid,  and  the  Heir  at  Law  fliall  have  it 
in  the  mean  Time. 

'Tis  the  fame  Law  where  a  perfonal  Eftate  is  devifed,  (viz.)  the 
Executor  fliall  have  it  till  the  Condition  is  performed ;  and  upon 
Breach  thereof  he  fliall  take  Advantage  of  it. 

J.  devifeth  the  Fee-fimple  of  his  "bigger  Houfe  in  Soper-lane  to  jjaJ^J  c^mm 
his  Coufin  Alice  Lndham,  and  after  her  Deceafe  to  W.  L.  her  Son,  Dycr  3J7.   c'/;;^.-s 
who  was  her  Heir  apparent,  and  dieth  :    Adjudged  that  Alice  hath  Cafe. 
an  Eftate  for  Life,  the  Remainder  to  William  for  his  Life,  the  Fee- 
fimple  to  A. 

U  A.  by 
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Mufihamp  v.  Bluett.  jt  by  fois  will  in  Writing  reciteth,  that  whereas  he  had  joined  his 
vyJjSEV.  Son  Matthew  Purchafer  with  him  in  Part  of  his  Land  in  7*.  the  Re- 
fidue  of  his  Lands  in  T.  he  giveth  to  his  Two  Sons  Henry  and 
Michael,  upon  Condition,  that  if  they  fell  the  faid  Lands  to  any 
but  to  Matthew  his  Son,  then  Matthew  to  enter,  and  to  hold  it  as  of 
his  Gift;  and  adds  this  Claufe,  Item,  All  the  Houfes  and  Lands 
which  I  have  given  between  my  Sons  is  to  this  Purpofe,  that  they 
all  mall  bear  Part  and  Part  like,  going  out  of  all  my  faid  Houfes 
and  Lands  towards  the  Payment  of  my  Wife  40  /.  a  Year  during  her 
Life,  which  I  am  bound  to  pay;  and  which  of  my  Sons  refufe  to 
bear  their  Part,  I  will  that  he  or  they  mall  enjoy  no  Part  of  my 
Bequeft  given  unto  them,  but  it  mall  go  to  the  reft  of  my  well-wil- 
ling Sons.  Adjudged,  that  Henry  and  Michael  had  an  Eftate  for 
Life  only,  and  no  Eftate  in  Fee ;  becaufe  the  40  /.  per  Annum  is  to 
be  paid  out  of  the  Land  and  Houfes ;  and  not  like  to  Colly  ers  Cafe, 
lib.  6.  fo.  16.  Borafons  Cafe,  lib.  3.  fo.  4  E.  6.  Broke,  Efiates  78. 
16  H.  8.  Broke,  Tfencnmits,  pi.  18.  2.  Adjudged,  that  although  he 
doth  recite  that  he  and  Matthew  were  joint  Purchafers;  yet  an  E- 
ftatc  for  Life  only  pattern,  for  no  Intent  appeareth  that  a  Fee  mould 
pafs,  and  it  doth  not  appear  by  the  Will  of  what  Eftate  he  was  joint 
Purchafer,  and  it  may  be  it  was  but  for  Life ;  and  the  Reciting  that 
he  was  joint  Purchafer,  was  not  to  mew  what  Eftate  mould  pafs  by 
the  Will,  but  only  what  Land  was  to  pafs,  and  in  what  Parifli. 
3.  The  Condition  that  he  mould  not  alien  to  any  but  to  Matthew,  is 
a  Condition  void  in  Law. 

B.  hath  IiTue  Three  Sons,  John,  William,  and  Richard,  and  be- 
ing feifed  of  divers  Lands  lying  in  J.  B.  C  devifeth  all  his  Lands  to 
John  his  Son,  and  his  Heirs,  and  if  he  dieth  without  Ifiue,  he  devi- 
feth his  Lands  in  J.  to  William,  and  his  Heirs  in  Fee ;  Item,  I  de- 
vife  my  Land  in  B.  to  Richard  in  Fee.  Whether  this  was  a  good 
Devife  to  R.  after  the  Deceafe  of  John  without  Iftue,  or  an  imme- 
diate Devife  to  R.  and  a  Countermand  of  the  Will  to  John,  quoad 
thofe  Lands,  was  the  Queftion  :  And  adjudged  that  it  was  a  Limita- 
tion by  Way  of  Remainder  to  R.  and  no  Countermand ;  for  the 
Words  [Item,  I  devife,  &c]  mall  be  cenftrued,  that  if  John  dieth 
without  Iflue,  that  then  the  Land  {hall  remain  as  the  Devife  is  to 
Will-  and  the  firft  Devife  to  John,  as  a  Devife  to  him  and  the  Heirs 
U*  8  J""'  «S  of  his  Body,  and  no  Fee  *. 

ifsbo.    brown  veil.  "  J  ■> 

Jeruis.  Crake  part  j.  fol.  290. 

The  moft  proper  Words  to  make  a  Limitation  are,  fynamdiu, 
Dmumodo,    Dum,  Ji,  quoufq;  &c    but  it  may  be  made  by  other 
Words,  and  in  Wills  there  muft  be  a  Devife  over  to  make  it  a  Li- 
mitation, except  the  Devife  is  to  the  Heir  at  Law,  paying  a  Sum  in 
grofs ;  for  if  that  fhould  be  a  Condition,  it  would  defcend  to  him, 
and  be  extinct  in  his  Perfon,  and  then  there  could  be  no  Remedy  to 
compel  the  Payment  of  the  Money.     See  Wellock  verfus  Hammond, 
and  Dyer  317. 
BaUwin vWifeman.      The  Father  devifed  his  Lands  to  CT.  S.  his  youngeft  Son  in  Tail, 
Cr A\Ufb~'6\\    l1Pon  Condition  that  he  paid   his  Two  Sifters  20/.  per  Jnnu?u  at 
their  full  Age;  and  if  he  did  not  pay  it,  then  he  devifed  the  Lands 
to  them  (the  Sifters)  and  their  Heirs ;  the  better  Opinion  was,  that 
this  was  a  Limitation  of  the  Eftate  of  1".  S.  for  if  it  mould  be  a 
Condition,  it  would  not  only  defeat  the  Sifters  of  their  Portions,  but 
5  likewife 
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likewife  the  Dcvifc  to  them  over  upon  Non-payment  of  their  Por- 
tions.   See  Hainfworth  and  'Petty 's  Cafe. 

Devife  to  his  eldeft  Son  in  Tail,    Remainder  to  his  younger  in  Nem!s  vcrf-  Larl'?- 
Tail,  Remainder  to  the  Heirs  of  the  Body  of  the  Tcftator,  Remain-  ^^J0™"  j£ 
dcr  to  his  own  right  Heirs  ;  he  had  Iflue  07ie  Dar/ghter,  and  devifed,  543,  by  the  Name 
'That  if  either  of  thofe  on  whom  he  had  entailed  his  Lands,  Jbotild  ^fj^"2"" verf' 
moleft  the  other  for  the  Jame,  or  mortgage,  (ell,  or  otherwife  incum- 
ber it,   that  from  thenceforth  fnch  Perfon  foonld  be  excluded,  and 
the  Entail  made  to  him  fjould  be  of  no  Force,  btit  that  it  fljall  de- 
fcend  and  come  to  the  next  in  Tail,  as  if  fuch  diforderly  Per/on  had 
not  been  mentioned  in  the  Will.     The  eldeft  Son  levied  a  Fine,  and 
he  and  the  Youngeft  join'd  in  a  Recovery,  and  then  their  Sifter  (the 
Daughter)  entered  for  a  Forfeiture:   And  adjudged  that  me  might, 
becaufc  this  was  a  Limitation  of  the  Ejiate  and  not  a  Condition-, 
for  if  it  had,  then  the  eldeft  Son  muft  have  entered  for  the  Breach 
thereof,  and  fo  defeat  all  the  Remainders ;  but  it  being  a  Limita- 
tion of  the  Eftate,  it  determines  it,  and  cafts  the  Freehold  on  the 
next  in  Remainder,  without  any  actual  Entry. 

Devife  to  his  Wife  for  Life,  and  that  after  her  Deceafe  his  lExe*  jjbenhurti  v. Carter. 
cutors  mould  receive  the  Profits  till  pool,  mould  be  raifed  for  the  Hob.  34. 
Preferment  of  his  Daughters ;  and  after  that  Sum  was  received, 
then  the  Lands  mould  remain  to  his  right  Heirs  Male;  and  if  he 
fhould  difturb  his  Executors  in  receiving  the  Profits,  then  his  Eftate 
fhall  ceafc,  and  the  Lands  mall  be  divided  amongft  his  Daughters: 
The  Heir  Male  made  a  Leafe  to  the  Plaintiff,  the  Daughters  entered, 
and  the  Lcflee  brought  an  Ejc&ment ,  but  Judgment  was  given  a- 
gainft  him. 

J.  devifeth  Part  of  his  Land  to  2?.  another  Part  to  C.  and  another 
Part  to  D.  and  if  any  of  them  die  without  Iflue,  the  Survivor  fhall 
have  all  his  Land  fo  dying:    Adjudged,  that  the  Survivor  fhall  have 
the  Part  but  for  Life,  and  the  Words  [all  his  Land]  mail  not  be  *  H.  jJEKzUtfi- 
conftrued  to  go  to  the  Eftate  of  the  Land,  but  to  the  Land  it  fclf  k.    ^verf'  Eraf""" 

J.  bring  feifed  of  Gavelkind  Land,  devifed  his  Lands  to  Husband 
and  Wife,  the  Remainder  proximo  haredi  majcnlo  de  eornm  corpo- 
ribus  legitime  procreato  in  perpetuum :  The  eldeft  Son  taketh  only 
an  Eftate  for  Life.  Dy.  133.  b.  But  by  Popham,  if  [proximo]  were 
omitted,  it  would  be  an  Eftate-tail.  Vid.  Dy.fo.  337.  P.  16  Eliz.1  P.  itfEH*.  flaw 
Hnmfryforh  Cafe  ' .  M°"'s  Cafc-  Dy-fo- 

A  Man  had  Iflue  Three  Sons,  John,  Edward,  and  William,  and  I33' 33?* 
had  Lands  in  Three  Towns,  fcilicet,  J.  CB.  C  by  his  Will  he  devi- 
feth his  Lands  in  A.  to  John  his  eldeft  Son,  and  the  Lands  in  S.  to 
Edward  his  Son,  and  the  Lands  in  C.  to  William  his  Son ;  and  if  a- 
ny  of  them  die,  the  other  furviving  mall  be  his  Heir ;  John  dieth 
having  Iflue:  If  the  Lands  in  J.  mall  go  to  the  Two  Brothers,  or 
to  the  Iflue  of  John,  was  the  Queftion.  Refolved,  becaufe  nothing 
but  the  Freehold  pafled  to  John,  the  Reverfion  defcending  to  him, 
his  Eftate  was  merged,  and  therefore  could  not  revive,  and  veft  the 
Remainder  in  Edward  and  William  m.  £'&.  a£2 

Croke,  part  z.  260.    *  Bulft.  61.   S.  C. 

J.  G.  feifed  of  Lands  in  Fee  devifed  them  to  his  Wife  for  Life, 
the  Remainder  to  J.  and  his  Heirs,  upon  Condition,  that  after  the 
Death  of  his  Wife,  he  grant  a  Rent-charge  to  %.  and  his  Heirs;  and 
if  A  dieth  Without  Heirs  of  his  Body,  that  then  the  faid  Lands  fhall 

U  2  remain 
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remain  to  $.  in  Tail  ;  the  Wife  dieth,  J.  granteth  the  Rent  accord- 
ingly, B.  grants  the  Rent  over;  A.  dieth  without  Heirs  of  his  Body, 
and  the  fecond  Grantee  diftrains  for  the  Rent  arrear.  Adjudged, 
that  JB.  the  Grantee  of  the  Rent  was  in  by  the  Devifor,  and  not  by 
the  Tenant  in  Tail;  and  therefore  the  Rent  in  Fee  may  continue, 
*  M.  15  Jac.  B.R.  though  the  Entail  be  fpent :   And  the  Devifor  had  Power  to  charge 

GculdweU's     Oafe.       ,       L      j  R        j      ^  „ 

PophamsRcp.ro.  ;      :>"  S  \.    ,     i  ,     -i     ,        i  i  ■  11       TT    •         ri  • 

13!.  A  Man  devneth  Land  to  J.  habendum  to  him  and  the  Heirs  or  his 

Body,  to  the  Ufe  of  him  and  his  Heirs:    Adjudged  that  it  is  an  E- 

°  T.  i4jac  Cooper  ftate-tail,  and  the  Words,  [to  the  Ufe  of  him  and  his  Heirs']  are  but 

vcrCFrankimCrokc  declaratory,  and  it's  all  one  as  if  he  had  faid  to  his  Heirs  aforefaid0. 

pan  2.   0.401.  ^  MM  devifeth  Land  to  the  eldeft  Son  and  his  Heirs  for  his  Part; 

Item,  He  doth  devife  to  his  fecond  Son  fuch  Land  for  his  Part,  with- 
out limiting  any  Eftate:    Yet  it  fhall  be  a  Fee  in   the  fecond  Son, 

Icrt.HalTok  G#for  that  he'had  Reference  to  the  Part  of  the  eldeft  Son  P. 

'  A  Man  fifed  of  Tenements  in  London,  devifeth  the  fame  to 

Two,  upon  Condition,  that  they  mould  pay  to  his  Wife  \ol.  per 
Jnnum  ilTuing  out  of  the  faid  Tenements  at  Two  Feafts;  and  if 
the  Rent  be  behind  by  the  Space  of  Forty  Days  being  demanded, 
that  it  mould  be  lawful  for  the  Wife  to  diftrain :  Per  Curiam,  it's 
a  good  Condition ;  and  that  if  the  Rent  be  behind,  yet  the  Wife 
cannot  dtflrain  before  a  Demand  of  the  Rent :  But  the  Heir  of  the 
Husband  might  enter  for  the  Condition  broken,  though  the  Wife  did 

J0"'  s 8  mz'  Dy'  not  demand  the  Rent  <J. 

°'3    '  J.  devifeth  his  Lands  to  his  eldeft  Son  and  his  Heirs,  upon  Con- 

dition that  he  iliould  pay  20  /.  a-piece  to  his  Two  Daughters,  at 
their  Ages  of  Twenty-one.  It's  a  Limitation,  and  no  Condition. 
But  if  the  Devife  had  ben  to  his  fecond  Son,  upon  Condition  that 
he  mould  pay  20.?.  a-^'ece  to  his  Two  Daughters,  ut  fupra;  ad- 
judged that  it's  a  Condition,  and  no  Limitation.  2.  The  Daugh- 
ters could  not  enter  for  Condition  broken  without  Demand,  and  No- 
"'"'  \     ticc  given  that  they  are  of  the  Age  of  Twenty-one.     3.  None  could 

r  h.  45  "Eh'x.  Rot.  enter  without  their  exprefs  Order  and  Direction r. 

817.    Cutties    verf.  _ 

Wolverfon.  Croke  part  2.  to.  57. 

J,  feifed  of  certain  Lands  in  Fee,  having  IlTuc  Three  Sons,  viz- 
William  his  eldeft  by  one  Venter,  and  Fr.  and  John  by  another  Ven- 
ter, devifeth  thefe  Lands  to  his  Wife  for  Life,  and  after  to  his  Two 
Sons  Fr.  and  John,  that  they  JJjould  pay  to  his  eldeft  Son  William 
and  his  Heirs,  annually  3  /.  and  if  either  of  them,  or  their  Heirs  do 
fell  the  fame,  then  the  Gift  fhall  ftand  as  void,  and  fo  to  return  to  his 
Heirs  again.  Adjudged,  that  they  have  a  Fee  by  the  Words  [if  they 
or  their  Heirs  fell,']  and  by  Reafon  of  the  3  /.  to  be  paid  annually  : 
And  fo  the  Condition,  that  they  iliould  not  fell,  is  repugnant  to  an 
f  p.  41  Eli%.  c.  b.  Eftate  in  Fee,  and  by  Confequence  void  f. 

Rot.  1045.  Shailand 

verf.  Baker.  Crok.  part.  3.  fo.  745. 

A  Man  feifed  of  Land  in  Fee  devifeth  the  fame  to  my  Son  Francis 
after  the  Death  of  my  Wife,  and  if  my  Daughters  fortune  to  over- 
live their  Mother  and  Fr.  and  his  Heirs,  then  I  devife  the  Land  to 
them  for  their  Lives,  and  after  their  Deceafe  to  c£.  and  C.  my  Two 
Nephews,  and. that  they  and  their  Succeflors  fhall  pay  3  /.  yearly  to 
fuch  a  Company  in  London  as  I  intend  for  ever.  Refolved  that 
3  Francis 
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Francis  hath  an  Eftatc-tail  by  Reafon  of  the  Limitation  over,  viz. 
[if  his  Sifters  fitrvive  him  and  his  Heirs :]  For  Heirs  in  this  Place 
is  intended  Heirs  of  his  Body  ;  for  the  Limitation  being  to  his  Sifters, 
it's  neccllary  to  be  intended,  that-  if  he  mould  die  without  Iffue  of 
his  Body  -,  for  they  are  his  Heirs  collateral.  And  therefore  if  a  Man 
hath  Two  Sons,  and  devife  Land  to  his  younger  Son,  and  if  he  die 
without  Heir,  then  it  to  remain  to  his  eldeft  Son  and  hisHcir$j  this 
is  an  Eftate-tail  in  the  younger  Son ;  othcrwife  the  Remainder 
mould-  be  void.  19  H.  8.  fo.  9.  Vid.  T>y.  333.  Chapman  s  Cafe. 
Coke  lib.  6.  fo.  \6.  WiUs  Cafe.  2.  The  Nephews  have  a  Fee,  by 
Reafon  they  have  paid  a  Consideration  for  it,  viz*  an  annual  Sum, 
and  the  Words  [if  they  or  their  Succeffors  deny  the  'Payment]  mew 
the  Intent  that  it  mould  go  to  the  Heirs.  4  E.  6.  Brook  Tit.  Eft  ate, 
pi.  78.  3.  It  was  adjudged,  that  it  was  no  contingent  Limitation  to 
the  Nephews,  by  Reafon  of  the  Words  [and  if  my  'Daughters,  dec. 
over-live  their  Mother,  &c.  then  they  to  have  it,"]  but  exprefs,  when 
it  was  to  commence  l.  «  h.  15  jac.  Rot." 

606.    Webb    verfus 
Herring.  Crook,  part  2.  fo.4.15.  Moor  852.  S.  C.    Bridg.  84.  S.  C.    3  Bulft.  193.  S.  C. 

Sir  Richard  Ft  timer fton  devifed  to  Sir  Edward  Chafe  and  Fr.  his 
Wife,  Daughter  and  Heir  of  Sir  R.  F.  certain  Lands  in  E.  to  them 
and  the  Heirs  of  Sir  E.  C.  upon  Condition  they  flaould  aflure  Lands 
in  fuch  Places  to  his  Executors  and  their  Heirs  to  perform  his  Willj^ 
and  if  he  foiled,  then  he  devifed  the  faid  Lands  in  E.  to  his  Exe- 
cutors and  their  Heirs.  It  was  adjudged  to  be  a  good  Limitation, 
and  no  Condition  ,•  for  if  it  mould  be  a  Condition,  it  mould  be  de- 
ftroyed  by  the  Defcent  to  the  Heir ;  but  it  is  a  Limitation,  and  as 
an  executory  Devife  to  his  Executors,  who  for  Non-performance  of 
the  faid  Acts  entered  and  fold  j  and  adjudged  good  u.  «  T.  ?s  Ei;z.  Rot; 

8^7.  Fulmerjlon  and 
Steward's  Cafe.  Crook  part  2.  fo.  592. 

J.  devifeth  Land  to  $.  and  his  Heir :  It's  a  Fee-fimple3  for  this 
Word  [Heir]  is  nomen  colWciivum*.  Owen  148.  x35EHz.R0t.46-.' 

Lilly  verfus  Taylor. 
P.  11  Jac.  B.  R.  Wilkins  verfus  Wbytlng.    39  Aff.  pi.  20.    1  Bulft.  219. 

C.  being  feifed  of  Land  made  his  Will,  and  thereby  he  did  give  to 
his  Two  Sons  Twenty  Acres  of  Land,  and  if  they  or  any  of  them, 
do  fell,  that  then  the  Gift  to  ftand  void,  and  fo  it  mall  return  again 
to  the  fole  Heir  ;  and  by  another  Claufe  he  devifeth  to  J.  S.  and  his 
Heirs  a  Rent  of  20  /.  per  Annum  out  of  the  fame  Land :  Per  Cu- y  p-  4°  EK*-  c.  B. 
riam,  the  Two  Sons  have  an  Eftate  in  Fee-fimple  f.  !SjS£?*fat? 

Fee-Jimfie  by  Devife. 

THE  Law  allows  many  Words  and  Expreffions  in  Wills  to  pafs  Keiiw.  43. 1. 
an  Eftate  in  Fee,  which  will  not  pafs  by  the  fame  Words  in  F't7-  Pevife  *°- 
Deeds,  as  a  Devife  Sanguini  fuo,  or  propinqtto  fanguini,  or  fuccejfo-    °'      ' 9' 
ribns  fids  in  perpetuum. 

'Tis  true,  the  Word  Heirs  imports  a  Fee  both  in  Wills  and  Deeds,  1  Roll.  Abr.  255. 
and  the  Word  Heir  in  the  lingular  Number  imports  a  Fee-fimple  in  Style's  249,  273. 
Wills,  as  a  Devife  to  T.  S.  for  Life ;    and  after  his  Deceafe  to  the   '    ' 
Heir  of  his  Body  for  ever ;  here  the  Word  Heir  is  nomen  colWciivum; 

and 
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and  is  the  fame  with  Heirs,  and  CT.  S.  hath  a  Fcc-fimpie  executed 
in  him,  and  his  Heirs  mall  take  by  Defccnt,  and  not  by  Purchafe. 
The  Reafon  why  Wills  are  favoured  more  than  Deeds,  is,   be- 
caufe  Wills  are  not  Conveyances  at  Common  Law,  but  by  the  Sta- 
tute of  H.  8.  'tis  true,  there  were  Wills  before,  but  thofe  were  by 
Ciiftom  in  Boroughs  j  now  as  Cuftom  enabled  Men  to  devife  their 
Lands  contrary  to  the  Common  Law,  fo  it  exempted  them  from 
that  Regularity  required  in  other  Conveyances. 
Abraham  v.  Trjgg.      Thus,  where  the  Devife  was  to  T.  S.  and  his  Heirs  Males  begot- 
MoorEi4.4s!c.     tat*  this  is  an  Eftate  in  Fee  for  Want  of  the  Word  *  Body,  from 
*  m    L  d  Coke  wnom  thefe  Males  mould  iffuc  •    but  if  it  had  been  to  the  Heirs 
teSs  Is,  '"mat  °  it  Males  of  T.  S.  it  had  been  Eftate-taih 

Wills  the  Law  will 

fupply  the  Word  Body.  Litt.  SeS.  31. 

Cro.  Eliz.  744-         The  Father  had  Iffue  William  by  one  Venter,    and  James  and 

sbaiiand  v.  Baker,  -frauds  by  another,  and  devifcd  his  Lands  to  the  Two  laft  Sons, 
without  limiting  what  Eftate  they  mould  have,  and  that  if  either  of. 
them,  or  their  Heirs,  fljonld  fell  the  fame,  then  the  Devife  mould 
be  void,  and  it  mould  return  to  the  whole  Heirs  \  then  he  appointed 
them  to  pay  to  the  eldeft  Son  and  his  Heirs  3  /.  the  faid  Two  young- 
eft  Sons  both  died  without  Iflue  :  Adjudged  they  had  a  Fee-fimple  by 
thefe  Words,  (viz.)  if  they  or  their  Heirs  alien,  and  by  referving  a 
Rent  of  3  /.  to  the  eldeft  Son  and  his  Heirs. 

Devife  of  Lands  to  ct.  S.  and  his  Affigns,  without  faying,  for 
ever,  this  is  a  Fee-fimple;  and  fo  'tis  if  the  D  vife  was  to  jT.  S.  for 
ever-,  without  faying  to  his  H'irs.     1  Rep.  85.  in  Corbttfs  Cafe. 

The  Teftator  devifed  his  Lands  to  7.  S.  for  100/.  which  he  owed 
him,  this  is  a  Fee-fimple.  1  /!nd.i%. 

t  Salk.*3;.  Hum-      Devife  of  his  Lands  to  his  Daughter  for  Life,  Remainder  to  T".  S. 

tie  verfi»>«.  md  fa  j^rfJ  and/or  yrant  0f  fad  H.jrs,  Remainder  to  the  right 
Heirs  of  E.  G.  Adjudged,  that  this  Limitation  to  T'.  S.  and  his 
Heirs  made  a  Fee-fimple,  and  the  Words  for  Want  of  fnch  Heirs, 
may  be  intended  Heirs  general,  and  not  Hars  of  his  'Body,  and 
therefore  the  Remainder  to  the  right  Heirs  of  E.  G.  is  void. 

Fee-fimple  by  the  Word  Paying. 

piowd.  Com.  411TI  THere  the  Devife  of  Lands  is  to  T.  S.  his  eldeft  Son,  paying 
3  ^.ep\2?'/  fT  VV     fo  much,  &c   there  the  Word  Taring  doth  not  make  a 
See  Weiiock  verfus  Condition,    but  a  Limitation  or  the  Litate,   tor  it  it  mould  be  a 
Hammond  hie.        Condition,  then,  if  1".  S.  did  not  pay  the  Money,  he  himfclf  would 
take  Advantage  of  it ;  for  the  Land  defcends  to  him  as  Heir  at  Law, 
and  fo  the  Money  would  never  be  paid,  therefore  'tis  a  Limitation 
of  his  Eftate  j  and  if  the  Money  is  not  paid,  it  mail  go  to  the  next 
in  Remainder. 
Webb  verf  Herring.      The  Father  devifed  his  Lands  to  his  Son  after  the  Death  of  the 
Moor  's<ii  s  c.    Mother,  and  if  his  Daughter  furvived  the  Son  and  his  Heirs,  then  to 
Bridg.  84"  s.'c.      her  for  Life,  and  after  her  Death,  then  to  Roger  and  John,  paying 
3  Built.  193.  s.  c  every  Year  6  1.  16  s.  to  the  Company  of  Merchant-Taylors  in  Lon- 
don; and  if  they  (the  faid  Roger  and  John)  or  their  Succeffors  mall 
deny  the  Payment,  &c.  then  the  Company  may  enter :  Adjudged 
4  an 
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an  Eftate  in  Fee  in  Roger  and  John,  by  Reafon  of  the  Word  a  'Pay- '  By  intendment  of 
ing;  and  'tis  not  material  of  what  yearly  Value  the  Land  is _  above  Jj£  jfS^J^ 
the  Money  to  be  paid,  becaufe  that  Word  makes  an  Eftate  in  Fee  of  the  Devfte,  and 
in  the  Dcvifees,  and  in  this  Cafe  the  Word  Succeffors  mall  be  taken  "ot  f^"  Prejudice  ■, 

r       TJ    •  as    ww™   Lands   of 

tor  tlc'lVS.  3  l.  per  Annum  are 

devifed  to  T.  S.  pay- 
ing out  of  It  50s.  to  E.  G.  in  this  Cafe  T.  S.  hath  a  Feejemple;  hit  if  it  had  been  to  pay  fo  much  out  of  the  Profits  of 
the  Land,  'tis  but  an  Eftate  for  Life,  becaufe  he  can  have  no  Lofs.    6  Rep.  Collier'*  Caie. 

So  where  the  Father  devifed  Lands  to  his  Son,  paying  3  I. per  An-  £>«•«■  verfus  Sfuer* 
nam  to  his  Brother ;  this  was  adjudged  a  Fee  by  the  Word  Paying, Godb" 2So* 
becaufe  the  Charge  to  the  Brother  might  furvive,  and  continue  after 
the  Death  of  the  Devifee;  and  fo  'tis  in  all  Cafes  in  Wills  where  the 
Wrord  Paying,  or  to  pay>  is  collateral,  and  'tis  not  faid  out  of  the 
Profits  of  the  Lands. 

The  Cafe  is  almoft  the  fame  where  the  Devife  was  to  his  eldefl  &<*>" verllTS  D««7/j 
Sou  for  Life,    and  after  the  Determination  of  that  Eftate,  then  to  2  Cr0'5"- 
his  youngeft  Son,  paying  to  his  Sifters  10/.  a-piece;   this  was  ad- 
judged a  Fee-iimple. 

In  fome  Cafes  where  the  Word  Paying  is  not  expreffed,  it  mall  Moor  361.  BuUen'a 
be  underftood,  as  where  the  Husband  devifed  his  Lands  to  his  Wife  £afejdf  ,    s  c 
for  Life,  and  that  after  her  Deceafe,  Robert,  his  eldeft  Son,  mould    °u    'I34' 
have  it,  for  fen  Pounds  under  the  Price  it  cofi ;  it  was  held,  that 
the  Claufe  fignified  he  mould  have  it,  paying  Ten  Pounds  under 
that  Price,  which  makes  a  Fee-fimple  determinable  upon  Non-pay- 
ment of  the  Money. 

Devife  of  Legacies  to  be  paid  out  of  Lands ;  in  fuch  Cafe  if  the 
Profits  will  not  do  it  at  the  Time  limited  to  pay  it,  'tis  a  Devife  of 
the  Lands  in  Fee. 

So  where  the  Devife  was  to  his  Son  Robert,  upon  Condition,  that  Reed  verfus  Hatton, 
he  pay  to  his  Sifters  5  /.  per  Annum  during  their  Lives :  Adjudged  2  Mod' 2*- 
the  Son  had  a  Fee-iimple. 

Tho'  the  Word  Paying  generally  makes  a  Fee-fimple,  yet  'tis  not  Bacon  verfus  mil. 
fo  where  the  Eftate  is  limited  over ;  as  for  Inftance,  The  Father  de-  9i0- E1^-  497- 
vifed  his  Lands  to  his  Two  Sons  feverally,  paying  to  each  of  his    °°r  4  4" 
Daughters  1  o  /.  a-piece :  Provided,  that  if  either  of  his  Sons  marry 
and  have  Iffue,  and  die  before  he  e?iters,  then  his  Part  JJoall  remain 
to  fuch  Iffue,  and  not  to  his  other  Brother :    Now  this  Limitation, 
{viz.)  That  after  the  "Death  of  o?ie  before  he  enters  071  his  Part,  it 
mall  remain  to  the  Iffue  of  the  other,  mews,  that  their  Father  in- 
tended he  mould  have  it  only  for  Life,  notwithftanding  the  Word 
Paying. 

So  where  the  Devife  was  to  his  Son  and  Heir,  and  if  he  die  before  Coiiinfinver. weight. 
fwenty-one,  and  without  Iffue  of  his  Body  then  living,  the  Re-  g  J  d'c/£-s  Carc, 
mainder  over,  (yc.  the  Twenty-one  Years  expired,  and  then  he  fold  and  chaddo  k  and 
the  Lands,  and  died:    Adjudged  that  he  had  a  Fee-fimple  imme-Cow/f/sCafePoftea- 
diately,  and  by  Confequence  the  Sale  was  good,   and  that  the  E- 
ftatc-tail  (which  was  created  by  the  Words,  {viz.)  And  without  Iffue 
of  his  'Body)  was  to  arife  upon  a  Contingency  fubfequent  to  the  E- 
ftate  in  Fee,  (/.  e.)  upon  his  dying  before  fwenty-one,  and  without 
Iffue  then  living,  which  in  this  Cafe  could  never  happen,  becaufe 
he  had  furvived  Twenty-one  Years. 

Devife  to  f.  &.  and  his  Heirs,  and  if  he  die  without  Iffue,  living  Chaddoch  v.  Cowley, 
E.  G.  or  if  he  die  before  Twenty-one,  Remainder  over :   Adjudged  2  Cro"  69i' 
this  makes  a  conditional  Fee-fimple  immediately,  and  the  Words, 

if. 
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if  he  die  without  IjJ'ue,  living  E.  G.  make  an  Eftate-tail,  but  that 
is  to  arife  upon  a  Contingency  of  his  dying  without  Iiiue,  living 
E.  G.  and  not  otherwife. 

By  the  Word  Purchafe. 

Green  verf.  Arm  Red.  '  i  N  H  E  Teftator  had  Iffue  William,  who  had  Two  Sons,  Robert 
Hob.  65. '  1  Roll!  JL  and  Thomas,  and  he  devifed  his  Lands  in  Clay  to  William 
Abr.  833.  .  for  Xjife^  and  afterwards  to  1'homas,  except  William  purchafe  other 
Lands,  and  as  good  in  Value  (but  did  not  fey  yearly  Value)  as  his 
Lands  in  Clay,  for  his  Son  Thomas,  and  then  William  Jhall  fell  his 
Land  in  Clay  as  his  own,  &c.  Adjudged  that  William  had  a  Fee- 
fimple  by  this  Devife 3  'tis  true,  by  the  firft  Words  of  the  Will  he  had 
exprefly  an  Efiate  for  Life,  but  the  Words  which  follow,  {viz)  ex- 
cept William  purchafe  other  Lands,  import  an  abfolute  Purchafe  in 
Fee,  (tho'  it  might  be  likewife  for  Life)  and  the  Words  as  good  in 
Value  mail  be  intended  in  the  'Price,  and  not  in  the  yearly  Value, 
and  it  muft  be  a  Fee-fimple,  for  otherwife  he  could  not  fell  Clay. 

The  Teftator  devifed  Lands  to  his  Son,  upon  Condition  that  he 
allow  to  his  Brother  Meat,  Drink  and  Apparel,  and  convenient  Lodg- 
ing :  It  was  adjudged,  that  the  Son  had  a  Fee-fimple  immediately, 
becaufe  the  Brother  was  to  have  an  immediate  Maintenance,  which 
might  be  a  Charge  to  the  Devifee  before  he  could  receive  any  of  the 
Profits  of  the  Lands,  tho'  it  was  infilled  that  he  had  only  an  Eftate 
Zee  vcrfus  Withers,  for  Life,    becaufe  the  Word  Allow  imports  it  mull  be  out  of  the 

T.  Jones  107.        profitS. 

By  a  Devife  of  all  his  Efiate. 

Wiifon  v.  RobbfoK. J  I  ''HE  Teftator  devifed  all  his  tenant-right  Eftate  in  B.  to  his 
z  Lev.  s>t.  _|_      Coufin  Tl  S.  and  all  his  Father  took  of  the  Mar  que fs  his 

1  Mod.  100.  s.  c.  F^  wkh  allhis  Lands  in  Seckfide :  Adjudged,  that  the  Word  E- 
fiate  did  comprehend  allhis  Intereft  in  the  Lands;  tho'  it  was  object- 
ed, that  the  Words  were  only  a  Defcription  of  the  Quality  of  the 
Land,  and  were  not  Words  of  Limitation  of  the  Eftate,  and  there- 
fore made  but  an  Eftate  for  Life,-  but  it  was  held  to  be  a  Fee-fimple. 
1  chanc.  Rep.  ;6:..      So  where  the  Teftator  devifed  to  feveral  Perfons,   Legacies  in 
TefjZTnxlZ's  Money,  and  all  the  reft  of  his  Goods,  Chattels,  and  other  Eftate 
Kerman  hie.  whatfoever  to  T*.  S.  whom  he  made  Executor ;  it  was  decreed,  that 

*>  3  Mod.  45.         he  having  Lands,  1".  S.  had  an  Eftate  in  Fee  in  them,  b  for  wherc- 
Smuv.Wmiagtcn.  cver  a  Man  ^th  a  real  and  perfonal  Eftate,  and  devifes  All  his 
Eftate,  fince  it  doth  not  appear  what  Eftate  he  intended,  it  fhall 
comprehend  the  Whole  in  which  he  hath  any  Manner  of  Intereft. 

So  a  Devife  of  all  his  real  and  perfonal  Eftate  to  difpofe  for  the 
Payment  of  his  Debts ;  it  was  decreed  this  was  an  Eftate  in  Fee,  and 
no  implied  Truft  in  the  Devifee  for  the  Heir  at  Law  to  have  the 
Surplus  after  the  Debts  paid.     1  Chan.  Rep.  262.  Newton  vcrfus 

Carter  vcrfus  Barn  t  ^romP0n' 

Shore  34s"S  ""*'  So  where  the  Teftator  had  both  Freehold  and  Copyhold  Lands, 
4  Mod.  89  s.  c.  and  devifed  all  his  Eftate  to  his  Wife  and  Children,  equally  to  be 
]hil\2mXioih  divided  i  it  was  held>  that  the  Word  c  Eftate  muft  in  a  legal  Signifi- 

real  and  perfonal,  and  'tis  a  Defcription  of  the  Fee-Jim*>le.    1  Salk.  136.  Countefs  of  Bridgwater  V.  Duke  of  Bolton. 

5  cation 


Part  III.  Fee-fimple  by  Devife.  15? 

cation  comprehend  the  Intereft  he  had  in  thofc  Lands,  and  by  Confe- 
rence pals  an  Eftate  in  Fee. 

By  the  Word  Inheritance. 

THE  Teftator  devifed    an  Annuity  to  W.  G.  in  Fee:  Item,  I  Hopewell v. AcUmi* 
dcvife  my  Manor  of  2-  to  T.  S.  and  his  Heirs :    Item,  I  de-  l  Salk-  2?9- 
vile  all  my  Lands,  Tene7iients  and  Hereditaments  to  the  laid  T.S-  a„ci  2  Vem.^sj. 
but  did  not  fay  for  what  Eftate  ■    Item,  I  give  all  my  Goods  and  Willow's  Cafe. 
Chattels,  and  whatfoever  elfe  I  have  not  difpofed,  to  the  faid  T.  S. 
he  paying  my  Debts  and  Legacies:  Adjudged  that  "T.S.  had  a  Fee- 
iimple  by  the  laft  Words,  {viz.  ivhatfoever  elfe  I  have  not  difpofed, 
for  they  could  have  no  ErfeCl  on  the  perfonal  Eftate,  becaufe  all 
that  was  devifed  before,  therefore  they  muft  extend  to  the  Inheri- 
tance, becaufe  that  was  not  difpofed  before,  and  the  rather  becaufe 
of  the  Words  which  follow,  {viz.)  he  paying  my  Debts. 

A  Devife  of  his  d  Inheritances  to  T.  S.  after  the  Death  of  his  2  Sannd.  388. 
Mother ;   and  if  he  die  within  Age,  then  to  the  right  Heirs  of  the  Furf°y  v\  Rosm- 
Teftator;  it  was  held,  this  was  an  Eftate  in  Fee,  for  if  he  had  in- HoufitoT. s  Jul 
tended  only  an  Eftate  for  Life  to  T.  S.  it  would  have  been  in  vain  all  his  Lands  for  21 
to  have  limited  it  to  his  own  right  Heirs,  becaufe  the  Law  would  *M"i  and  *hf,he 

,  .  .  -  c     1        _  .    °.  J  pall  have  my  Inhe- 

have  done  it  without  luch  a  Limitation.  ritancc,  ;/  'th  not 

contrary  to  Law,  this 
pajfss  a  Fee.  Hob.  7.  See  Whitlock  verfus  Harding.  S.  P.    Moor  S73.   Godb.  207.  S.  C.  Hob.  2. 

By  the  Words  difpofe,   give  or  fell,  at  his  Will  and 

Pleajure. 

DEvife  to  E.  G.  for  Life,  Remainder  to  R.N.  in  Tail,  and  if1  Leon.  i5<y.  ft*- 
he  die  without  Iflue  of  his  Body,  living  E.  G.  then  the  Lands  mur ver  us    ardy' 
to  remain  to  her,   to  difpofe  at  her  Tleafure :  Adjudged  me  had  a 
Fee-fimple. 

Devife  to  his  Wife  for  Life,  then  to  his  Son ;  and  if  he  fail,  then 
all  his  Part  to  the  T)ifcretion  of  his  Father :  Adjudged,  that  the 
Father  had  a  Fee-fimple ;  and  fo  it  had  been  if  the  Devife  was  to 
be  at  his  Difpofal.    1  Leon.  156.  Whisken  verfus  Cleyton. 

So  a  Devife  of  Lands  to  his  Wife  to  difpofe  and  employ  them  ^°°rLB'    sje.po" 
upon  her  felf  and  Sons  at  her  Will  and  Tleafure :   Adjudged  a  Fee-  aa\.  s %J 
fimple  in  the  Wife. 

.  If  it  had  been  to  difpofe  at  her  Will  and  Tleafure,  and  to  give  it  d«»<w  verfus  ifyty. 
to  which  of  her  Sons  fhe  pleafeth,  probably  this  might  have  been  an  ^"joncs  lai!'3* 
Eftate  for  Life  in  the  Wife,  with  a  Power  to  difpofe  the  Reverfion  ; 
but  the  better  Opinion  was,  that  fhe  had  a  Fee-fimple  with  a  re- 
ftridtive  Power  to 'alien  to  one  of  her  Children,  and  no  Body  elfe. 

A  Devife  of  feveral  Lands  to  his  Three  Sons,  John,  Stephen,  and  Brj*"  T-  Cawfen. 
Roget\  feverally,  and  if  they  live  to  the  Age  of  Twenty-one,  and  ^  Le°n;  u$. 
have  Ijfue  of  their  Bodies,  then  to  them  and  their  Heirs,  to  give 
and  fell  at  their  Will  and  Tleafure:  Adjudged  a  Fee-fimple  in  them 
when  they  come  of  Age  and  have  Iffue  ■  'tis  true,  thefe  Words,  Iffue 
of  their  "Bodies,  create  an  Eftate-tail  by  Implication ;  but  the  Te- 
ftator in  this  Cafe  could  never  intend  fuch  an  Eftate,   becaufe  he 

X  gave 
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gave  his  Sons  Power  to  fell  and  give  at  their  Will  and  Pleafi/re, 
which  Tenant  in  Tail  cannot  do. 
Hail  verf.  Leering.      The  Father  devifed  his  Lands  to  his  Son  George  and  his  Heirs ; 
Hardies  148-         and  if  he  die  before  Twenty-one,  and  without  Heirs  of  his  Bod}', 
Remainder  over :  Adjudged  that  by  the  firft  Claufe  George  had  an 
Eftate   in  Fee,  the  Devife  being  to  him  and  his  Heirs,  and  the 
fubfequent  Words,  {viz.)  If  he  die  before  Twenty-one,  and  with- 
out Weirs  of  his  Body,  qualify  the  Eftate,  (viz.)  that  the  Fee-fim- 
plc  mail  not  determine,  unlcfs  he  die  before  Twenty-one,  and  with- 
out Iffue,  and  are  not  Words  of  Limitation. 
Lief  v.  Saitonjiaii.      Devife  to  the  Wife  for  Life,  with  a  Power  given  to  her  to  dif- 
iMod.  1S9.  ;Lcv.  p0fe  it,  cjc.  to  fuch  of  her  Children  as  fhe  mall  think  fit,  and  ac- 
te0a!"MoS5SrsAp>ordingly  me  did  difpofe  it  to  her  Son  Philip  and  his  Heirs:  Ad- 
judged, that  by  the  Word  Difpofe,  the  Teftator  intended  it  mould 
be  in  Fee  ;  and  though  the  Wife  had  an  exprefs  Eftate  for  Life, 
yet  fhe  had  a  Power  to  difpofe  the  Fee-fimple  and  Inheritance  ;  but 
*  5  Leon.  71.   4  this  is  contrary  to  a  Cafe  in  *  Leonard,  where  the  Devife  was  to 
Leon.  41.  ^iS  Jfife  for  Life,  and  floe  to  give  it  to  whom  fhe  will  after  her 

Deceale  -,  in  which  Cafe  it  was  adjudged  a  Fee-fimple,  if  there  had 
not  been  an  exprefs  Eftate  for  Life  devifed  to  the  Wife  ;  therefore 
fhe  had  it  only  for  Life,  with  a  Power  to  difpofe  the  Reverfion  in 
Fee ;  and  when  that  is  done,  then  the  Grantee  will  be  in  by  Vir- 
tue of  the  Will ;  but  in  the  principal  Cafe,  Juftice  Levins,  who 
reports  it,  tells  us,  the  Court  was  divided. 

Where  the  Devifie  takes  the  Lands  with  a  Charge^  'tis 

a  Fee-fimple. 

Frtak  verfus  Lee.ff.  T   ANDS  of  the  yearly  Value  of  34/.  were  leafed  for  Life, 
t.  Jones  113.  2      f  {J  referving  40  s.  per  Annum  Rent,-  and  the  Leffor  having  by 
Lev.  14.9-  s.  c.     -yYill  devifed  feveral  Legacies,  amounting  in  all  to  100/.  to  be  paid 
out  of  his  faid  Lands  by  T.  S.  to  whom  he  devifed  the  fame,  (but 
did  not  fay  for  what  Eftate)  and  to  be  paid  by  him  within  a  Year 
after  the  Dcceafe  of  the  Teftator  j   it  was  infifted  that  1*.  S.  had 
only  an  Eftate  for  Life,  becaufe  the  Charge  of  paying  the  Lega- 
cies was  not  on  his  'Per/on,  but  on  the  Lands ,•   but  adjudged  he 
had  a  Fee-fimple ;  for  he  might  have  a  Lofs  by  fuch  Payment,  be- 
caufe the  Profits  of  the  Lands  would  not  amount  to  tool,  within 
the  Time  the  Legacies  were  appointed  to  be  paid. 
iSaik.  685.  Smith      So  where  the  Devife  was  of  feveral  Legacies,  and  amongft  the 
v.  Tmdaii.  rcfl.  j?mr  Qoats  t0  fmr  poor  Boys  of  the  Tariff}  of  C.  for  ever,  and 

all  his  Lands  (which  were  of  the  Value  of  1000/.)  to   his  Wife 
Margaret  and  her  Affigns,  (jc.   fhe  married  again,  and  then  fhe 
and  her  Husband  joined  in  a  Fine,  and  declared  the  Ufes  to  them- 
felves,  and   to  the  Survivor  for  Life,  Remainder  to  the  Husband 
and  his  Heirs :  Adjudged  that  Margaret  had  a  Fee-fimple  by  this 
Will,  becaufe  fhe  took  the  Lands  with  a  Charge  for  ever,  (viz.) 
to  find  four  Coats  for  four  poor  Boys. 
Norton  verf.  Lftdd.      Laflly  by  a  Devife  of  the  whole  Remainder  a  Fee-fimple  paffeth, 
1  Lutw.  761.         as  wncre  the  Devife  was  to  his  Sifter  for  Life,  and  after  her  De- 
ceafe  the  whole  Remainder  of  his  Lands  to  his  Brother  if  he  fur- 
vived  her  :  Adjudged  that  thefe  Words  cannot  extend  to  the  Quan- 
tity of  the  Land,  but  to  the  Quantity  of  Eftate  in  the  Land,  for 
2  the 
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the  whole  Land  was  given  to  the  Sifter  for  Life,  fo  there  could  be 
no  Remainder  of  that ;  therefore  it  muft  be  the  Remainder  of  the 
E'fate  in  the  Land,  and  by  Confequence  a  Fee-fimple  pafled. 

Fee-tail  by  Devife  by  the  Words  Heirs,  &c. 

E States-tail  arc  either  general  or  fpecial ;  an  Eftate-tail  gene- 
ral is  where  Lands  are  devifed  to  a  Man  and  the  Heirs  of 
his  Body,  without  mentioning  Males,  or  on  what  Woman  to  be 
begotten  ;  therefore  if  he  hath  feveral  Wives  one  after  another, 
and  hath  Iifuc  by  all  of  them,  there  is  a  Poffibility  that  they  may 
fuccefftvely  inherit. 

An  Eftate-tail  fpecial  is  where  Lands  are  devifed  to  Husband 
and  Wife,  and  to  the  Heirs  of  their  two  Bodies  to  be  begctten  ;  and 
in  fuch  Cafe  none  can  inherit  but  the  Iffue  between  them,  and 
therefore  'tis  called  an  Eftate-tail  fpecial ;  and  thefc  Eftates-tail 
which  are  created  by  Wills,  are  always  more  favoured,  than  thofe 
which  are  created  by  Deeds ;  and  therefore  a  Devife  to  one  and  his 
Heirs,  to  one  and  his  Iffue,  or  to  the  Heirs  of  his  Body,  make  an 
Eftate-tail  in  Wills,  which  will  not  make  fuch  an  Eftatc  in  Deeds, 
as  may  be  fecn  in  the  Cafes  following. 

Jf.  Devife  to  an  Infant  in  the  Mother's  Womb,  and  to  his  Heirs  church  verf.  Wyatu 
lawfully  to  be  begotten,  and  fome  other  Patt  of  his  Lands  to  his  Moor  67>n- 
Daughter,  and  to  the  Fruit  of  her  Body ;  and  if  flic  died  without 
any  Fruit  of  her  Body,  Remainder  to  the  Infant  in  the  Mother's 
Womb,  and  that  one  JJoould  be  Heir  to  the  other :  Adjudged  an  E- 
Itate-tail  in  the  after-born  Child,  for  the  Words  to  his  Heirs  law- 
fully to  be  begotten,  and  that  one  /hall  be  Heir  to  the  other,  make 
an  Eftate-tail  without  the  Word  Body  being  added. 

So  a  Devife  to  a  Man,  and  the  Heirs  Males  of  his  Body,  who  Co.  Litt.  25.  a. 
hath  Iffue  a  Daughter,  who  had  Iflue  a  Son  :  Adjudged  he  fhall  in- 
herit, but  'tis  not  fo  by  Deed. 

The  Teftator  having  three  Brothers  devifed  an  Houfe  a mongfi  chapman's Caf.  Dy„ 
them,  and  another  Houfe  to  his  Brother  Thomas  alone,  paying  to  353' 
Chriftopher  3/.  6s.  %d.  to  find  him  a  School:  Provided  that  the 
Houfe s  be  not  fold,  but  to  go  to  the  next  of  the  Name  and  Blood 
that  are  Males  :  Thomas  died  without  Iffue,  the  next  Brother  had 
Iffue  a  Sr>n,  and  died  :  Adjudged  that  as  to  the  Houfe  devifed  to 
Thomas,  it  was  an  Eftate-tail,  and  Like  wife  an  Eftate-tail  to  each 
of  the  Brothers,  as  to  the  other  Houfe,  becaufe  the  Provifo  that  the 
Houfes  be  not  fold,  fhews  that  he  intended  an  Ejlate-tail. 

Devife  to  T.  and  to  the  Heirs  of  his  Body  ;  this  was  held  to  be  Athm  verf.  AtHm. 
an  Eftate-tail.  Sfc'^s.  fiT 

So  a  Devife  to  his  Wife  for  Life,  Remainder  to  Thomas  in  Tail,  wifemm  ver.Roid. 
Remainder  to  the  right  Heirs  of  Thomas-,  alfo  I  pve  to  him  my  1  And.  160.  Owen 
Lands  in  Springfeild,  and  in  Much  Baddow,   (but  did  not  fay  for  I4°'  s'  c  i  Leon* 
what  Eftate)  and  my  Lands  in  Owfey,  to  hold  all  the  laft  devifed" 
Tretuifjes  to  him  in  Tail:  Adjudged  that  he  had  an  Eftate-tail  in 
ail  the  Lands,  as  well  as  Owfey. 

Devife  to  T.  S.  for  ever,  and  after  his  Deceafe,  to  his  Heir  Male  ':  Whithg  v.  'Wj/oh. 
Adjudged  an  Eftate-tail,  for  the  Word  Heir  (though  in  the  lingular  1  BuM-  u* 
Number)  is  nomen  Coll-Zii?v?:i.   ■ 

X  ^  Devife 
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Frencham's  Cafe,  i  Devife  to  his  Wife  for  Life,  Remainder  to  Clement  Frenckam, 
£nc.8'  AW1  Is!  and  the  Heirs  Males  of  his  Body  ;  and  if  he  die  without  Iflue,  (but 
s.  c.  3  did  not  fay  Males)  then  to  his  Coufin  T.  S.  and  his  Heirs  Males,  : 

Clement  had  Iffue   a  Daughter  and  died  :    Adjudged    this  was  an 
Eftate-tail  fpecial  by  the  Devife,  to  him  and  the  Heirs  Males  of 
his  Body,  and  not  an  Eftate-tail  by  the  Words,  if  he  die  without 
Iffue  ;  for  thefe  Words  do  not  alter  the  Eftate-tail  precedent,  be- 
caufe  thefe  Words  by  which  'tis  created  mew  the  Intention  of  the 
Teftator,  that  it  fnoulcl  go  to  the  Mates,  and  by  Confequence  the 
"Daughter  can  have  no  Title. 
Atkins  vcrf.  Atkins.     Tne  Teftator  devifed  Lands  to  T.  S.  and  the  Heirs  of  his  Body  ; 
Cro.    EHz.    24S.  and  after  his  Deceafe  to  R.  S.  the  eldeft  Son  of  the  faid  T  S.  and 
Moor  593-  s.  c.    tjie  \i^rs  0f  j^  goc|y5  Remainder  over :  Adjudged  an  Eftate-tail, 
becaufe  by  the  firft  Claufe  of  the  Will  an  exprefs  Eftate-tail  is  de- 
vifed to  him,  and  there  is  nothing  afterwards  to  alter  that  Eftate. 
Wehb  verf.  Herring.      The  Father  devifed  an  Houfe  to  his  Son  Francis  after  the  Death 
Brcrgom"  ?4'  s"  C  C^  G's  W'k '  and  that  ^      ■  daughter  farvived  his  Wife,  and  her 
Moo™'  853.   s.  c.  Brother  Francis  and  his  Heirs,  then  fhc  to  enjoy  the  Houfe  for 
3  Built.  19;.  s.  c.  Life,  Remainder  over;  Francis  died  without  Iifue,  and  then  his 
s.c!crScar?5?:  Mother  died  :  Adjudged  that  Francis  had   an  Eftate-tail,  becaufe 
s  P.    Litt.  Rep.  the  Word  Heirs  here  muft  be  intended  Heirs  of  his  Body,  and  the 
346.  s.  p.  rather  becaufe  the  next  Limitation  was  to  the  "Daughter,  who  was 

his  Sifter  and  collateral  Heir  ;  and  'tis  impofftblc  that  he  mould  die 
without  Heirs  as  long  as  ilie  lived. 

1  Roll.  Abr.  S56.      So  where  the  Father  had  two  Sons,  and  devifed  his  Lands  to 

the  Youngeft ;  and  if  he  died  .  without  Heirs,  then  to  his  eldeft  Son 
and  his  Heirs :  Adjudged  that  the  youngeft  had  an  Eftate-tail,  be- 
caufe the  Word  Heirs  mall  be  taken  to  be  Heirs  of  his  Body ;  for 
otherwife  the  Remainder  to  the  Eldeft  would  have  been  void,  be- 
caufe the  Youngeft  cannot  die  without  Heirs  fo  long  as  the  Eldeft 
is  living. 
Duttonver.  Ingram.      So  a  Devife  to  John  his  eldeft  Son  and  his  Heirs,  upon  Condi- 

2  Cro.  417-  °       tion  that  he  mould  grant  to  T  S.  and  his  Heirs  an  Annuity  of  4/. 

and  if  John  died  without  Heirs  of  his  Body,  Remainder  to  T.  S. 
this  is  an  Eftate-tail  to  John,  becaufe  by  the  fubfequent  Claufe, 
(viz.)  if  John  die  without  Heirs  of  his  Body,  it  appears  what 
Heirs  the  Teftator  intended,-  but  if  his  Meaning  had  not  been  ex- 
plained by  the  Word  Body,  yet  John  would  have  an  Eftate-tail  by 
the  Devife  to  him  and  his  Heirs,  becaufe  that  Word  Heirs  fhall  be 
intended  Heirs  of  his  Body ;  for  the  Law  will  rather  prefume  that 
he  may  die  without  Ifinc  than  without  Heirs. 
Keen  vcrfns  Allen,  But  where  the  Devife  was  to  his  Wife  for  Life,  Remainder  to  his 
a  i  Heam  ver.  Ai-  son  Thomas  anol  his  Heirs  ;  and  for  Default  of  Heirs  of  Thomas, 
Cro. Can  f^t 5 Remainder  to  his  Daughter  and  her  Heirs;  it  was  held  by  three 
Judges,  that  Thomas  had  not  an  Eftate-tail,  becaufe  fuch  an  E- 
ftate  cannot  be  created  without  exprefs  Words,  (viz.)  by  the  Words 
Heirs  of  the  Body,  or  by  Words  which  amount  it  as  a  Devife  to 
T  S.  and  his  Heirs  {(Suing,  where  the  laft  Word  Ijfuing  explains 
what  Heirs  wen'  intended. 

Now  in  the  Cafe  laft  mentioned  it  was  held,  that  if  the  Re- 
mainder had  been  limited  to  a  Stranger,  and  not  to  the  Daughter 
who  was  the  next  Heir,  it  had  been  a  Fee-Ample  in  Thomas  ;  and 
then  the  Remainder  had  been  void,  becaufe  cue  Fee-fimple  Eftate 
cannot  be  limited  after  another. 

1  Agree- 
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Agreeable  to  the  Cafe  o£  Webb  and  Herring  before-mentioned,  2*ay  verf.  a/flm 
there  is  a  later  Judgment  which  was  thus ;  the  Father  having  three  a 
Daughters,  Sufan3  Anne  and  Elizabeth,  devifed  his  Lands  to  his 
"Wife  till  his  Heir  came  of  Age,  paying  to  his  Heir  10/.  per  Ann. 
then  he  devifed  to  his  two  youngeft  Daughters  Anne  and  Elizabeth 
140  /.  a-piece  ;  and  that  if  Sufan  his  Heir  die  without  Heirs  before 
Twenty-one,  fo  that  the  Lands  mould  come  to  Anne,  then  me  to 
pay  the  140/.  to  Elizabeth  :  Adjudged,  that  Snfan  mould  have  all 
the  Lands  cxclufive  from  her  Sifters  by  the  Word  Heir ;  and  by  the 
laft  Claufe,  (viz)  If  fie  die  without  Heirs,  fhe  had  an  Eftate-tail, 
becaufc  by  that  Word  Heirs  it  mall  be  intended  that  the  Teftator 
meant  Heirs  of  her  'Body,  for  me  could  not  die  without  Heirs,  fo 
long  as  other  Sifters  were  living. 

So  where  the  Devife  was  to  W-  T.  for  Life,  and  to  his  Heirs ;  Parker  v.  TUcter. 
and  for  want  of  Heirs  of  him,  then  to  G*.  If.  in  like  Manner;  and  5  Lev  7°" 
for  want  of  Heirs  of  him,  then  to  William  Flint  and.  his  Heirs  for 
ever ;  the  two  firft  Devifecs  died  without  Iffue  :  Adjudged  they  had 
an  Eftate-tail,  becaufe  thefe  Words  for  Want  of  Heirs  muft  be  in- 
tended Heirs  of  their  "Bodies,  efpecially  becaufe  William  Flint  was 
next  Heir  at  Law  to  them ;  and  therefore  they  could  not  die  with- 
out Heirs  fo  long  as  he  or  any  of  his  Heirs  were  living. 

So  a    Devife  to  his    eldeft  Son  j   and  if  he  die  without  Heirs  fiaxt0" verf-  Stme. 
Males,  then  to  his  next  Son  in  like  Manner:  Adjudged  an  Eftate- s     °    Ia3' 
tail  in  the  eldeft  Son  ;  for  the  Teftator  muft  intend  Heirs  Males 
of  his  Body,  becaufe  of  the  Devife  over  to  his  fecond  Son  ;  for  it 
would  have  defcended  to  him  on  Courfe  without  the  Devife,  if  his 
eldeft  Brother  had  died  without  Iffue. 

Devife  of  his  Lands  to  his  Wife  for  Life,  if  me  doth  not  marry  ;  Luxfordver.  cheek. 
but  if  floe  marry,  then  H.  his  eldeft  Son  fliall  enter  immediately, 5  Lev' I2J* 
and  hold  the  Lands  to  him  and  the  Heirs  Males  of  his  Body,  Re- 
mainder to  his  fecond  Son  in  like  Manner,  Remainder  over  ;  the 
Teftator  died,  and  his  Widow  did  not  many  again ;  the  Queftion 
was  whether  this  was  an  Eftate-tail  in  the  eldeft  Son  ■,  and  adjudged 
that  it  was,  and  that  the  Teftator  intended  fo  by  limiting  feveral 
Remainders  over,  and  rather  than  his  Intention  mould  fail,  the 
Words  may  be  thus  tranfpoled. 

,  jf.  If  my  Wife  marry,  then  H.  my  eldeft  Son  floall  enter,  &c.  if 
Jhe  doth  not  marry,  then  he  Jhail  have  my  Lands  to  him,  and 
the  Heirs  Males  of  his  Body,  'Remainder  over. 

The  Father  having  three  Sons  and  a  Daughter,  and  one  Brother,  Lord  ojr*7/?<w's Cat 
devifed  his  Lands  to  his  Sons  fuccelTively  in  Tail  Male,  Remainder  5  Sftlk'  55<i' 
to  his  own  right  Heirs  Male  for  ever;  all  the  Sons  died  without 
Iffue  ;  the  Queftion  was,  if  the  Daughter  as  Heir  general,  or  the 
Brother  as  Heir  Male,  mail  take  by  this  Devife :  Adjudged  that  the 
Daughter  ihall  take,  becaufc  no  collateral  Heir  Mais  mall  take  by 
fuch  a  Limitation  by  way  of  Remainder ;  but  by  a  Devife  to  the 
Heirs  Males,  he  only  fliall  take  who  is  Heir  Male  of  the  Body 
of  the  Teftator,  becaufe  in  Wills  the  Law  will  fupply  the  Word 
Body. 

The  Father  having  three  Sons,  deviled  his  Lands  to  T*.  S.  his  mnir.gUm  vcrfiw 
fecond  Son,  and  his  Heirs  for  ever  ;  and  for  Wa?it  of  fuch  Heirs,  Je™'!»s.s-  l  Sillk- 
then  to  his  own  right  Heirs,  and  died ,-  the  fecond  Son  entered  and    : 
I    died  without  Iffue,  in  the  Life-time  of  his  elder  Brother  :  Adjudged 
1   he  had  an  Eftate-tail,  and  that  the  Words  for  J/ ant  of  fitch.  Heirs 

import 
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import  no  jnore  than  Want  of  fuch  Iffue,  bccaufe  the  fecond  Son 
could  never  die  without  Heirs,  fo  long  as  either  of  his  Brothers,  or 
«ny  Heirs  of  his  Father  are  living ;  fo  that  the  eldcft  Son  in  this 
Cafe  takes  by  Defcent,  and  not  by  the  Will. 

Dcvife  to  T.  S.  and  his  Heirs ;  and  if  he  die  without  Heirs,  Re- 
mainder over;  decreed  to  be  an  Eftate-tail;  for  the  Words  dying 
tvithout  Heirs  mull  be  intended  without  Heirs  of  his  Body.  Chanc. 
Rep.  2 : 4.  Edzvards  verfus  Allen. 

Dcvife  to  T".  S.  for  Life,  Remainder  to  his  Heirs  Males;  this  is 
an  Eftate-tail,  but  it  would  not  be  fo  if  there   had  been  a  farther 
Limitation,  {viz.)  to  his  Heirs  Males,  and  the  Heirs  of  the  Body  of 
fuch  Heirs  Males ;  for  then  T'.  S.  would  have  only  an  Eftate  for 
Life,  becaufe  Words  of  Limitation  being  added  to  the  Words  Heirs 
Males,  mall  be  taken  only  as  dejignatio  perfom.  1  Vent.  215,  232. 
*  Saulver.  GerrxrJ.      *  The  Word  Iffue  amounts  to  the  fame  Thing  as  the  Words  Heirs 
-Cro.    Eiix.    515-  0f  ffrg  Body,  fo  as  to  create  an  Eftate-tail  by  Devife  j   as  for  In- 
oor  421.    .    •   ^nc^  the  Father  devifed  his  Lands  to  his  Son  and  his  Heirs ;  and 
if  he  died  without  Iffue,  Remainder  over  ■  lie  had  Iffue,  and  died  : 
And  adjudged  that  he  had  an  Eftate-tail,  bccaufe  the  Word  Iffue 
fhews  what  Heirs  were  intended,  {viz.)  Heirs  of  his  Body. 
Sonday's  Cafe.    9      The  Husband  devifed  an  Houfe  to  his  Wife  for  Life,  and  after 
p.ep.  127.  her  Dcceafc  to  T.  S.  and  if  he  marry  and  have  Iffue  Male,  then 

he  to  have  it ;  and  if  lie  hath  no  Iffue  Male  lawfully  begotten  of  his 
Body,  then  to  Saiiuicl  in  like  Manner;  and  if  any  of  his  Sons,  or 
their  Heirs  Males,  Iffue  of  their  bodies,  go  about  to  alien  the  Houfe, 
then  the  next  Heir  mall  enjoy  it ;  T.  S.  fuffered  a  common  Reco- 
very, and  declared  the  Ufes  to  himfelf  and  his  Heirs;  and  adjudged 
good  ;  for  he  had  an  Eftate-tail  by  thefe  Words,  if  he  hath  no  If- 
fue Male  ;  and  this  is  explained  by  the  fubfequent  Words,  {viz.) 
if  any  of  his  Sons ,  or  their  Hjirs  Males,  Iffue  of  their  "Bodies,  go 
about  to  alien,  &c  which  they  could  not  do,  if  they  had  only  an 
Eftate  for  Life. 
WW's  Cafe  6Rep.      Dcvife  to  Husband  and  Wife  for  Life,  and  after  their  Dcceafe 
16. 1And.43.S- c.  to  their  Children,  they  having  two  then  living;  this  was  adjudged 
Moor  391.    s.  c.  an  fcflate  for  Life,  becaufe  they  had  Children  living  at  the  cfivie 
%clll*"vmlJr  of  the  Devife  ;  but  if  there  had  been  none  then  living,  it  had  been 
Eftate-tail,  becaufe  it  was  certain   that  the  Teftator   intended  the 
Children  mould  take   not   as  immediate  Devifees,    bccaufe  they 
were  not  then  born,  and  not  by  way  of  Remainder,  bccaufe  the 
Dcvife  was  to  them  immediately  ;  fo  that  the  Word  Children,  if 
there  had  been  none  at  that  Time,  is  a  Word  of  Limitation;  and 
'tis  the  fame  as  if  he  had  fa  id  to  the  Iffue  of  their  Bodies,  for  every 
Child  or  Iffue  muft  be  intended  Iffue  of  the  Body. 
Rkkmanver.Gard-      The  Teftator  having  two  Sons  and  a  Daughter,  devifed  his  Lands 
mr.  Dyer  122.      t0  ]-jjs  wife  for  ten  Years,  Remainder  to  his  youngeft  Son  and  his 
Heirs ;  and  if  either  of  his  Sons  died  without  Iffue  of  his  Body, 
then  to  his  Daughter  and  her  Heirs ;  the  youngeft  Son  died  with- 
out Iflue  in  the  Life-time  of  his  Father :  Adjudged  that  the  Eldcft 
had  an  Eftate-tail. 

,  •  r-  r  o    n      The  Teftator  made  his  Will  in  thefe  Words,  {viz.)  If  it  foall 
Cofen's  Cafe  Owen        ■»  "  **  .  7/7/77  rfr        c  1  ■ 

a?.  phafe  God  to  take  my  Son  Richard  before  he  f hall  have  JJjue  of  his 

Body,  fo  that  my  Lands  defcend  to  his  Brother,  then,  (fc.  Adjudged 

this  was  an  Eftate-tail  in  Richard  by  Implication. 

1 

So 
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So  where  the  Father  had  three  Sons,  and  being  feifed  of  Gavel-  sPark  verr-  P"»*"» 
kind  Lands,  devifed  Part  thereof  to  one  of  them,  Part  to  another,  «*  75- Moor  8*4. 
and  the  Refidue   to  his  third  Son  j  and  that  if  any  of  them  died 
without   IJfue,    the   Survivor  mall   be  his  Heir  :  Adjudged  an   E- 
ftate-tail. 

Devife  to  his  Son  ctho7uas  and  the  Heirs  Males  of  his  Body  for  twice  ver.  Go&dmA. 
five  hundred  Years ;  provided  if  he  or  any  of  his  Iffue  Male  alien  Moor  n2-  2  Cro- 
the  Premifles,  then  to  T.  S.  and  his  Heirs :  Adjudged  an  Eftate-tail,  ^.'  t  c.  "  Rei?' 
and  the  Devife  for  five  hundred  Years,  is  void,  becaufe  the  Teftator 
intended  it  to  be  an  Inheritance,  for  by  the  Provifo  he  took  Care 
to  advance  the  Ijfite  of  Thomas  ;  now  if  this  mould  be  a  Term  for 
Years,  then  by  the  Defcent  of  the  Inheritance  on  Thomas,  it  would 
be  merged,    and  his  IJfue  would  take  nothing,  becaufe  he  might 
alien  the  Eftate  from  them. 

Devife  to  his  Wife  for  Life,  and  afterwards  to  her  Son  j  and  if  Robin/on  v.  Milieu 
he  die  without  Iflue  having  no  Son,  Remainder  over:  Adjudged,  ^•RJoll'IAbr*  8?7- 
that  the  Son  had  an  Eftate-tail  Male.  "isUneRef' 

Devife  to  two  for  their  Lives,  Remainder  to  their  two  Sons  e-  Johnfon  ver.  Smart. 
qually  to  be  divided,  and  to  their  Heirs,  and  each  to  be  Heir  to  *  RoIL  Abr<  s>6- 
the  other ;   and  if  they  both  die  without  IJfue,  Remainder  over  > 
this  was  held  to  be  an  Eftate-tail  by  Reafon  of  the  "Devife  over 
upon  their  dying  without  IJfue-,  but  *  Anno  33  Car.  2.  this  Cafe  *  T.  Jones  174. 
was  denied  to  be  Law  ;  and  yet  'tis  hardly  to  be  diftinguiflied  from 
the  following  Cafe. 

ff.  The  Father  devifed  his  Landi  to  his  three  Daughters,  equally  K'"s  ve)*-  R^niuih 
to  be  divided;  and  if  any  of  them  die  before  the  other,  then  the  Abr.^^S'aWc! 
other  to  be  her  Heirs,  equally  to  be  divided  ;  and  if  they  all  die 
without  IJfue,  Remainder  over,  &c.  This  was  adjudged  an  Eftate- 
tail,  becaufe  by  thefe  Words  dying  without  IJfue,  the  Teftator  ex- 
plained what  he  intended  by  the  Word  Heirs  in  the  Beginning  of 
the  Will,  {viz.)  it  muft  be  the  Iflue  of  their  Bodies. 

Devife  of  his  Lands  to  his  third  Son  Gerard  and  his  Heirs  -,  mifin  vcrf.  fyfia. 
provided  he  pay  to  Elizabeth  100 1.  within  fix  Months  after  theRaym-42J- 
Death  of  the  Teftator,  and  after  he  mall  be  of  Age,  and  for  De- 
fault thereof,  to  Elizabeth  and  her  Heirs ;  and  if  Gerard  die  with- 
out J(fue,  the  100/.  being  paid,  then  the  Remainder  of  the  Eftate 
to  be  divided  amongft  his  Sons  and  Daughters  :  Gerard  died  before 
he  was  of  Age,  leaving  Iflue  Francis,  who  died  before  Gerard 
could  have  been  of  Age  if  he  had  lived,  and  the  1 00  /.  was  not 
paid :  Adjudged  this  was  an  Eftate-tail  in  Gerard,  and  not  in  Fee 
by  the  Word  Heirs  in  the  Beginning  of  the  Will ;  and  he  dying 
without  Iflue,  the  Remainder  immediately  vefted  in  the  reft  of 
the  Sons  and  Daughters  of  the  Teftator,  and  not  in  the  Heir  of 
Gerard. 

An  Eftate  was  devifed  to  Bernard  exprefly  for  Life,  and  after  &*>&  verf  Me\iw.Pt. 
his  Deceafe,  to  the  IJfue  of  his  "Body  by  a  fecond  Wife,  (he  having  j™d'*!*>W' 
a  WTife  then  living ; )  it  was  held,  that  if  an  Eftate  had  not  been  5  ' 
devifed  to  Bernard  exprefly  for  Life,  thefe  Words  to  the  IJfue  of  his 
Body  would  have  made  an  Eftate-tail ;  but  now  Bernard  took  only 
an  Eftate  for  Life,  with  a  contingent  Remainder  to  his  IJfue  by  a 
fecond   Wife  ;  and  of  that  Opinion   was  the  Lord  Chief  J u (lice 
Hale,  and  the  whole  Court;  but  he  afterwards  upon  great  Confi- 
deration  altered  his  Opinion,  and  held  it  to  be  an  Eftate-tail ;  and 

there- 


I 60  Fee-tail  by  Devife  by  the  Word  IfTue.         Part  III. 

thereupon  a  Writ  of  Error  was  brought  in  the  Exchequer-Chamber, 
and  there  it  was  held  to  be  an  Eftate-tail. 
Havchettv.Theiweii  j3ut  there  is  a  Cafe  where  the  Words  Dying  voitho1.1t  IJfue  will 
not  make  an  Eftate-tail  by  Implication  ;  as  where  the  Teftator  ha- 
ving Two  Sons,  devifed  his  Lands  to  his  Son  (not  faying  how  long) 
and  after  his  Doceafe,  then  to  his  Daughters  fhare  and  fhare  alike, 
and  if  all  his  Sons  and  Daughters  die  without  IJfue,  then  to  Anne 
Warren  and  her  Heirs  ;  the  Sons  died  without  Iflue :  Adjudged  this 
was  not  an  Eftate-tail  in  the  Daughters  by  Implication,  but  that 
they  were  Tenants  in  Common  of  the  Inheritance,  and  that  it  dif- 
fered from  the  Cafe  of  Gilbert  and  Witty,  becaufe  there  the  Devife 
was  to  each  of  the  Sons  by  diftinct  and  feveral  Limitations  -,  but  in 
the  principal  Cafe  nothing  is  exprefly  devifed  to  the  fecond  Son  of 
the  Teftator  ■,  fo  that  thcfe  Words,  If  all  his  Sons  and  Daughters 
die  without  IJfue,  are  no  more  than  a  Devife  to  his  Iflue,  which  ex- 
tends to  them  all,  and  gives  only  an  Eftate  for  Life. 

But  there  feems  to  be  fome  Difference  where  the  Teftator  limits 
his  Eftate  upon  a  Dying  without  IJJhe  generally,  and  upon  a  Dy- 
ing without  Ilfue  in  the  Life-time  of  another,  for  in  the  laft  Cafe 
'tis  no  Eftate-tail. 
Dyer  554.  Therefore  where  the  Father  devifed  his  Lands  to  his  Son  and  his 

Heirs :  Provifo,  If  he  die  without  IJJhe,  living  his  Executors,  then 
the  Lands  mould  be  fold  by  them,  and  afterwards  the  Executors 
died  firft ;  this  was  adjudged  no  Eftate-tail. 
Cbaddock  v.  Cowley.      So  a  Devife  to  jT.  S.  and  his  Heirs,  and  if  he  die  without  IJfue, 
a.  era  695.  living  E.  G.  then  to  remain  to  another,   this  makes  a  Fee-funple 

conditional  immediately,  by  the  Devife  to  cf.  S.  and  his  Heirs j  and 
the  Words  If  he  die  without  Ifue  create  an  Eftate-tail  not  imme- 
diately, but  to  arife  upon  a  Contingency  which  may  happen. 
Company  of  Pew-      The  Teftator  devifed  his  Lands  to  T.  S.  and  the  Heirs  of  his  Bo- 
ierersvcrfosGovcr-  j^  but  if  he  mould  go  about  to  alien,  then  his  Eftate  mould  ceafe, 
fpUui  1  \ctnli61.  an^  from  and  after  the  Determination  thereof,  then  he  devifed  his 
faid  Lands  to  C'hriJVs  Hofpital :   The  Queftion  was,  whether  this 
Limitation  to  the  Hofpital  was  good  :  It  was  admitted,  that  the  re- 
ftraining  a  Tenant  in  Tail  to  alien,  was  void,  becaufe  it  tended  to 
make  a  Perpetuity  ;  and  it  was  decreed,  that  the  Limitation  over  to 
a  Charity  tended  to  the  fame  Purpofe,  thinking  that  the  Law  would 
be  fo  careful  to  preferve  a  Charity,  that  it  would  allow  fuch  a  Li- 
mitation;   but  this  being  a  late  Invention  to  create  a  Perpetuity, 
therefore  it  was  decreed,  that  this  Limitation  was  void. 

Implication  by  Devife. 

Horton  verf.  Rorton.  T  T  TILLS  muft  never  be  conftiued  by  Implication  to  difinherit 
a  Cro.  74.  VV    an  Heir,  unlefs  the  Implication  is  abfolutely  necejfary  ;  as  a 

Devife  of  his  Goods  to  his  Wife,  and  after  her  Deceafe,  his  Son 
fhall  have  them  and  the  Houfe ;  this  is  an  Eftate  to  her  for 
Life  in  the  Houfe,  becaufe  no  other  Perfon  could  take  it  in  that 
Time;  but  if  the  Houfe  had  been  devifed  to  a  Stranger,  and  not  to 
the  Son  after  the  Death  of  the  Wife,  the  Heir  at  Law  would  have 
*SmartUv. Scholia  jt  Murine;  her  Life,  becaufe  fhe  could  not  take  it  by  any  €  necejfary 

T.  Tones  08.  T        ,.      n-  3  J         J   -  jj     j 

i  Le  v.  20  7 .  s.  c .    I Mpli  cat  i  on. 

$0 
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So  in  all  Cafes  of  pojfible  Implications,  (i.  e.)  where  it  may  be  H^fcw*'*Care,Cro. 
intended,  that  the  Teftator  devifed  his  Lands  to  jT.  S.  and  it  may  as  MoorVaa.  s.  c. 
rcafonably  be  intended,  that  he  devifed  them  to  E.  (?•  there  the  In-  Godb.  ifi.'s.  c. 
tention  ought  not  to  be  conftrued 'to  diiinhcrit  the  Heir;   as  where  •>  Leon.  226.  s.C. 
the  Teftator  devifed  Part  of  his  Lands  to  his  Wife  for  Life,  and  that y 
the  fame  and  all  the  reft  of  his  Lands  mould  remain  to  his  young- 
eft  Son  after  the  'Death  of  the  Wife :  The  Queftion  was,  whether  by 
thefe  Words  All  the  reft  of  his  Lands  which  were  to  come  to  the 
Son  after  her  'Death,  me  mould  have  the  Whole  by  Implication,  or 
whether  the  Heir  at  Laiv  mould  have  them  during  her  Life,  be- 
caufe  fome  Lands  were  exprefly  devifed  to  her  before,  which  mews 
the  Teftator  intended  her  no  more:  Serjeant  Moor  tells  us,  that  the 
Heir  fhall  have  them  during  the  Life  of  the  Wife ;  but  Juftice  Croke 
fays  the  Wife  had  the  Whole. 

Devife  of  Lands  to  T.  S.  after  the  Death  of  his  Wife,  in  fuch  1  Vent.  125. 
Cafe,  if  'T.  S.  was  not  Heir  at  Law  to  the  'Teftator,  'tis  no  Devife 
to  the  W7ife  by  Implication,  becaufe  it  may  be  as  rcafonably  intend- 
ed, that  the  Heir  at  Law  mould  have  the  Lands  as  the  Wife,  and 
and  therefore  the  Intention  of  the  Teftator  muft  not  be  conftrued  to 
difinherit  him. 

So  Jikewife  where  Eftates-tail  are  made  by  Implication,  it  muft  Newton  v.  Bemar- 
be  a  neceflary  and  not  a  polfible  Implication,  as  where  the  Teftator  dl"6'  Moor  li]' 
had  Three  Sons,  the  eldeft  whereof  died  leaving  his  Wife  with  Child, 
and  the  Teftator  devifed  to  the  Child  in  his  Mother's  Womb,  an 
Annuity  for  Twenty  Years ;  and  if  Richard  (who  was  his  fecond 
Son)  die  before  he  hath  Jjfue  of  his  'Body,  Remainder  over :  Adjudg- 
ed by  thefe  Words  Richard  had  an  Eftate-tail  by  Implication. 

The  Father  devifed  Part  of  his  Lands  to  his  eldeft  Son  in  Tail, 
and  the  other  Part  to  his  youngeft  Son  in  like  Manner  :  And  if  any 
of  his  Sons  died  without  Iffue,  ihen  the  Whole  mould  remain  to 
T.  S.  in  Fee,-  the  youngeft  Son  died  without  Iffue:  Adjudged  that 
thefe  were  crofs  Remainders  in  the  Two  Sons,  and  that  the  eldeft 
mall  have  the  Whole  by  Implication,  becaufe  there  was  no  neceifary 
Implication,  that  If.  S.  mould  have  the  dead  Man's  Part.  4 
Leon.  14. 

The  Teftator  devifed  the  Rents  and  'Profits  of  his  Lands  to  raife  Gardner  v.  sheMm. 
Portions  for  his  Daughters,  and  afterwards  to  be  for  his  Son  George,  VauSh-  2W- 
and  if  he  and  his  Sifters  die  without  Jjfue  of  their  'Bodies,  then  all 
his  Freehold  Lands  mall  remain  to  William  Rofe,  and  his  Heirs  ■ 
Adjudged  this  was  not  a  Devife  to  George  and  his  Sifters,  for  their 
Lives,  with  refpe&ivc  Inheritances  to  them  in  Tail  by  any  neceffary 
Implication,  for  the  Words  import  only  a  Defignation  of  the  Time 
when  the  Lands  mall  come  to  William  Rofe,  which  is  when  George 
and  his  Sifters  die  without  ljfue,  and  not  before;  and  'tis  as  if  he  had 
devifed  in  thefe  Words,  (viz.)  George  and  his  Heirs  (hall  have  my 
Land  as  long  as  any  Heirs  of  his  Body  and  his  Sifters  are  Jiving,  and 
for  Want  of  fuch  Heirs,  then  I  devife  my  Lands  to  William 
Rofe,  Cjc 

The  Father  devifed  his  Lands  to  his  Two  Daughters,  equally  to  Holmes  v.  Meymii. 
be  divided-,   and  if  they  die  without  IJJ'ue,  then  All  his  Lands  to^'A^m^z- 
if.  S.  in  Tail,  Remainder  over ;  the  youngeft  Daughter  died  with- 
out Iflue  :   Adjudged   that  T.  S.  mail  not  have  her  Part,  but  that 
the  furviving  Sifter  fhg.ll  have  it  as  an  Eftate-tail  in  Remainder  by 
Implication,   becaufe   both  the  Daughters  had    an  Eftate-tail   by 

Y  Moieties., 
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Moieties,  and  jT.  &  fhall  have  nothing  till  both  are  dead  without 

Iffue,  for  he  cannot  take  by  the  Death  of  one  of  them,    becaufe 

the  Will  is,    if  they  die  ivitkont  IJJue,  then  All  his  Lands  fhall  go 

1  to  him. 

Standi^  verf  Short.      A  Devife  of  an  Eftate  with  a  perpetual  Charge,  doth  not  make  a 

Bridgm.  103.         Fee-fimple  by  Implication,  as  a  Devife  of  Eight  Marks  every  Year 

out  of  fnch  an  Honfe  to  maintain  a  Chaplain,   and  the  Refidue  of 

the  Profits  of  the  Honfe  to  buy  Ornaments  and  Books  of  the  Church, 

yet  this  is  not  a  Devife  of  the  Houfc  by  Implication. 

The  Teftator  having  Three  Daughters,  deviled  his  Lands  to  his 
'Two  Tormgeft  for  Life,  Remainder  to  the  next  of  Kin  of  his  Blood : 
Adjudged  that  this  Remainder  fhall  go  to  the  eldeft  Daughter,  and 
not  to  all  Three,  becaufe  the  exprefs  Eftate  devifed  to  the  Two 
Youngeft,  fhall  exclude  them  and  their  Ifluc  from  taking  any  Eftate 
by  Implication. 

Devife  to  T*.  S.  for  Life,  Remainder  to  his  firft  Son  in  Tail 
Male,  and  if  he  die  without  Iff  he  of  his  Body,  Remainder  over : 
Adjudged  that  where  a  particular  Eftate  is  devifed,  as  in  this  Cafe, 
to  CT.  S.  for  Life,  a  contrary  Intent  fhall  never  be  implied  by  any 
fubfequent  Claufe,  and  therefore  thefe  Words,  if  T.  S.  die  without 
Tfjhe  Male  of  his  Body,  fhall  be  conftrued  a  Dying  without  fuch 
Iffue  Male  as  are  expreffed  in  the  Will;  for  there  is  a  Difference  be- 
tween a  Devife  to  T.  S.  and  if  he  die  without  Iifue,  Remainder 
over,  and  a  Devife  to  him  for  Life,  and  if  he  die  without  Iffue,  (jc. 
1  Salh  236.  Pophnm  verfus  Bampfeild. 

The  Teftator  devifed  an  Houfe  to  his  Wife,  and  that  fhe  fhall 
have  the  Occupation  of  Black-acre  at  Michaelmas  next  enfuing, 
paying  40  j-.  to  his  Son  Nicholas ;  and  then  he  devifed  all  his 
Lands,  Tenements  and  Hereditaments,  excepting  what  before  fpe- 
cified  and  given  to  his  Wife,  to  Nicholas  his  Son  in  Tail :  Adjudg- 
ed that  by  the  Exception  of  the  Land  before  given  and  fpecified, 
nothing  of  that  fhall  pafs  to  Nicholas,  although  the  Eftate  to  the 
Wife  had  been  but  for  one  Day ;  but  othcrwife,  if  it  had  been,  {ex- 
cept the  Eftate  before  fpecified  and  given,]  for  then  the  Reverfion 
would  have  pa  fled  to  Nicholas.  And  by  Popham,  if  the  Devifor 
had  lived  after  Michaelmas,  yet  the  Son  Nicholas  fhall  not  have  it, 
f  T.  1  Jac.  Rot.  becaufe  the  Intent  appears  to  the  contrary  f. 

4S2.  B.  R.    Stock. 

wood  verfus  Swan.  Noy's  Rep.  fo.  13. 

A.  devifeth  Land  to  B.  and  to  his  eldeft  Iffue  Male  :  Only  an  E- 
ftate  for  Life  paffeth  :  But  if  the  Word  [Eldeft]  had  been  omitted,  it 
6  t.  27EI1Z.  Low-  would  have  been  an  Eftate-tail  8. 

Uce  verf.    Lovelace. 

Crook,  part  3.  fo.  46.    1  And.  132.  S.  C.    2  Leon.  35.  S.  C.   Moor  371.  S.  C. 

F.  C.  feifed  of  the  Manor  of  $.  made  his  Will  in  Writing,  and  de- 
vifed the  Manor  to  his  Wife  for  the  Term  of  Thirty  Years  in  thefe 
Words,  viz.  for  and  to  thefe  Intents  and  Purpofes  following :  viz.  / 
Will  and  my  Mind  and  Intent  is,  that  B.  my  Wife  f jail  yearly  con' 
tent  and  pay  out  of  the  Iffue s  and  'Profits  of  the  faid  Manor  to 
Sir  J.  S.  and  others  30 1.  and  farther  willed,  that  the  other  Legacies 
given  in  his  Will  Jhoidd  be  paid  by  her,  and  therein  devifed  divers 
Legacies;  and  farther  willed,  that  his  Wife  fhould  be  bound  to 
Sir  J.  S.  and  others  for  the  Performance  of  his  Will.  F.  C-  the  De- 
2  vifor 
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vifor  dies  j  the  Wife  enters  on  the  Land,  &c.  takes  the  Profits,  and 
thereof  pays  Legacies,  but  not  to  Sir  J.  S>  and  others,  &c.  where- 
upon the  Heir  enters  as  for  Breach  of  Condition.  It  was  held  by  the 
Tuftices,  that  it  was  no  Condition,  but  a  Declaration  of  the  Tefla- 
tor's  Intention 3  for  to  what  Purpofe  fhould  the  Wife  be  bound,  if 
it  were  a  Condition  ?  But  Judgment  was  not  given  in  the  Cafe,  for 
the  Parties  agreed  h.  •*  P.  17  EJiz.  flfcfe 

bard    and     Spifcer's 
Cafe.  C.  B.  Andcrf.  Rep.  Cafe  iz6.    Dyer  iffj.  S.  O 

LefTec  upon  Condition,  that  he  mould  not  aflign  his  Term  during 
his  Life,  without  the  Affent  of  the  Leflor ;  he  devifeth  it  without 
the  Affent  of  the  LefTor :  'Per  Curiam  eft  Forfeiture,  becaufe  the 
Devifee  is  in  by  the  Devifor :  But  otherwife,  if  he  had  it  by  AfTign- 
ment  in  Lawj  as  Executor  '.     See  the  Cafe  in  the  Report*  ''  31  H.  8.  Vy.  ffc. 

45.      H.     36    Elix. 
E.  R.  Colt  and  Taunton's  Cafe.    Goldesb.  fo;  1 841 

De<vifes  of  Reverfions,  Remainders,  and  of  Rents,  zvhen 
good,  and  v:hen  not,  and  to  whom. 

A  Seigniory,  Rent,  or  the  like,  is  devifable  as  Land  is  k:  So  that  cts^'s Pr>Uf' 
a  Man  may  devife  a  Rent  de  novo  iffuing  out  of  Land,   or  a  ,,?.  f.V.'b.  \%\! 
Rent  iffuing  out  of  Land  that  was  in  ejfe  before* 

If  Rent  be  granted  out  of  Land  devifable  by  Cuftom,  the  Rent 
may  be  devifed  within   the  Cuftom,  for  it  is  of  the  fame  Nature1  iaAff.  78.  Perk. 
with  the  Land  '.  135.  Roll.  Abridge 

ir  i-rl-r»  r  r-  pi.tIi      ment  tit.  Devife,E« 

It  one  devileth  a  Rent  01  any  certain  Sum  out  or  his  Land  to  be 
paid  quarterly,  and  fay  not  how  long  it  fhall  continue  3  only  an  E- 
ftate  for  Life  in  the  Rent  paffeth  m.  ™  pfa  part  1. 147. 

R.  B.  being  feifed  of  Lands  granted  a  Rent-charge  to  R.  S.  his 
Executors  and  Affigns  of  16 1,  per  Annum  during  the  Life  of  F.  the 
Wife  of  R.  S.  who  died  Inteftatc,  and  F.  his  Wife  was  adminiftra- 
trix  to  him  :  Adjudged  that  the  Rent  was  determined  by  the  Death 
of  the  Grantee,  and  F.  is  not  an  Aflignee  by  her  taking  of  Admini- 
ftration  3  for  none  can  make  Title  to  the  Rent,  to  have  it  againft  the 
Ter-tenant,  unlefs  he  be  Party  to  the  Deed,  or  conveys  a  fufficient 
Title  under  it :  Yet  the  Grantee  might  have  granted  or  affigned  it  in 
his  Life.  And  Popham,  CD)>.  f of.  253*  faid,  if  a  Rent  be  granted 
pur  auter  vie,  with  the  Remainder  over,  and  the  Grantee  dies,  this 
Remainder  fhall  commence  prefently,  becaufe  the  Rent  for  Life  de- 
termined by  the  Death  of  the  Grantee  K  «  P.  44  Eiiz.  Roh 

361.    Salter  verfus 
Botelor.  Croke,  part  3.  fol.  901.    Moore's  Rep.  fol.  664.  n.  907* 

A  Rent  was  devifed  to  B.  with  a  Claufe  of  Diftrefs,  to  be  paid 
at  the  Two  mod  ufual  Feafts:   Adjudged  a  good  Rent-charge  3  but  °  'v'£%,  m"*"0."' 
otherwife  if  it  had  been  by  Deed  °.  Kcp.fo.^z.n°^3. 

Rent  is  granted  to  B.  and  his  Heirs  during  the  Life  of  C  the 
Queftion  was,  whether  this  Rent  is  devifable  by  the  Stat.  3  2  and  34. 
By  Gaudy  and  Fenner  it  may,  though  the  Eftate  be  but  a  Frank- 
tenement  defcendible.  Popham^  econtra.  But  all  agreed,  that  no 
general  Occupant  can  be  of  this  Rent:   And  if  it  were  devifable  by  ?  M.42&43EH2. 

s->    n  1  1       t--.       -r  11  1       ^-x  .-.  -XV. or.  253.   Moore  s 

Cuftom,  that  the  Devife  would  prevent  the  Occupancy  P.  '    Rcp.  1 6,5,  n.  g.§, 

Y  a  A 
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A  Man  feifcd  of  Land  and  feveral  Houfes,  let  them  to  feveral 
Perfons  by  feveral  Leafes  for  Years,  rendring  feveral  Rents,  amount- 
ing to  10/.  per  Annum  \  and  afterwards  made  his  Will  in  this  Man- 
ner: As  concerning  the  Difpofition  of  all  my  Lands  and  Tenements, 
I  bequeath  the  Rents  of  £).  to  my  Wife  for  Life,  the  Remainder 
over  in  Tail.  The  Queftion  was,  whether  by  this  Devife  the  Re- 
verfions  did  pafs  with  the  Rents  of  thole  Lands.  For  it  was  al- 
ledged,  that  the  Rent  divided  from  the  Reveriion  is  not  devifable 
within  the  Statute,  for  he  had  no  Inheritance  therein.  26  ff.  8.  5. 
JJy.  140.  But  it  was  adjudged,  that  the  Land  it  felf  mould  pafs 
by  this  Devife :  For  it  appeareth  that  his  Intent  was  to  make  a 
Devife  of  all  his  Lands  and  Tenements,  and  that  he  intended  to 
pafs  fuch  an  Eftate  as  fhculd  have  Continuance  for  a  longer  Time 
than  the  Leafes  mould  endure ;  and  fome  Men  name  their  Land  by 
«  M  44  &  45  E-  their  Rents  1. 

lis.  Rot.  1:5.  C.B. 

Crokc,  part  2.  fol.  104.  Moore's  Rep.  fol.  640.  n.  8S0. 

Vernon  xer.Gataae.      Grant  of  a  Rent  to  the  Husband  during  the  Life  of  the  Mother 

Dycr  253-  0f  jjjs  \vife5  with  a  Claufe  for  him  and  his  Heirs  to  diftrain,  during 

her  Life ;   the  Husband  devifed  this  Rent  to  the  Wife,  and  died  in 

the  Life  of  his  Mother  in  Law :  Adjudged  that  by  the  Word  Heirs 

the  Rent  was  continued  during  her  Life,  for  the  Husband  had  a  Fee- 

fimple  determinable  on  her  Death. 

Kerry  verf.  Dethih      The  Tcftator  made  feveral  Leafes  of  his  Lands  in  Egham  and 

Moor'64o47  7i.s.c.  Staines,  referving  10/.  per  An?wm  on  each  Leafe  j  then  he  devifed 

the  Rent  of  10/.  per  Annum,  iifuing  out  of  his  Lands  in  Egham, 

to  his  Wife  for  her  Life,  and  he  devifed  his  Houfe  in  Staines  to  her 

for  ever:     Adjudged    that  by  the  Devife  of  the  Rent  the  Lands 

did  pafs. 

Andrews  v.Sbeffeiu.-     The  Father  having  Three  Sons  Edward,  Anthony,  and  Fabian, 

devifed  his  Lands  to   his  Wife  for  Life,   then  to  Anthony  and  his 

Heirs ;    and  if  Fabian  lived  till  the  Lands  came  to  Anthony,  then 

f  But  did  not  fay  r  hc  to  pay  pabia?z  \  o  /.  every  Year  during  his  Life  ■,  afterwards  the 

his  Heirs.  Lands  came  to  Anthony,  who  paid  the  Rent  every  Year  to  Fabian: 

Adjudged  that  the  Iflue  of  Anthony  (tho'  'tis  not  expreffed)  mail 

pay  this  Rent,  for  'tis  a  Rent-feck,  and  the  Lands  are  charged  with 

it  in  the  Hands  of  the  Heirs  or  AlTigns  of  Anthony. 

As  to  a  Devife  of  a  Remainder,  they  are  many  Times  veiled,- 
fome  are  in  Contingency,  and  there  often  crofs  Remainders  by 
Wills,  and  generally  a  Remainder  is  an  Eftate  limited  by  Will  to 
commence  after  the  Determination  of  a  particular  Eftate  on  which 
it  muft  depend ;  but  there  is  a  Cafe  where  'tis  good,  tho'  the  parti- 
Rkkmans  Cafe,  cular  Eftate  fails ;  as  where  the  Father  had  Two  Sons  and  a  Daugh- 
Dyer  122.  ter^  an(j  jevjfe£j  ]^[s  Lands  to  his  Wife  for  Ten  Years,  Remainder  to 

his  youngeft  Son  and  his  Heirs ;  and  if  any  of  his  Sons  die  without 
Ifluc,  Remainder  to  his  Daughter  and  her  Heirs  ;  the  youngeft  Son 
died  living  his  Father:  Adjudged  this  was  a  good  Remainder  limit- 
ed to  the  Daughter,  being  upon  a  Will,  tho'  the  particular  Eftate 
failed. 
Anhers  Cafe.  The  Father  devifed  his  Lands  to  Robert,  his  Son  and  Heir,  for 

1  Rep.  66.  Life,  Remainder  to  the  next  Heir  Male  of  Robert,  and  to  the  Heirs 

Males  of  the  Bodies  of  fuch  Heirs  Male :  Robert  made  a  Feoffment 
in  Fee,  &c.   Adjudged  that  by  the  exprefs  Words  of  the  Will,  he 
2  had 
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had  only  an  Eftate  for  Life,  which  was  determined  by  his  Feoff- 
ment, and  thereby  the  contingent  Remainders  were  deftroyed,  for 
they  muft  veft  at  that  inftant  of  Time  in  which  the  particular  Eftate 
for  Life  determines  •  now  Robert  was  Heir  at  Law  to  the  Teftator, 
and  by  Confequence  the  Fee-fimple  defcended  on  him  j  and  having 
made  a  Feoffment,  his  Eftate  for  Life  was  deftroyed,  fo  that  there 
was  nothing  to  fupport  the  contingent  Remainders. 

Devife  of  his  Lands  to  his  eldeft  Son  Thomas  for  Life,  and  if  he  P'"»*««  v.  Holmes, 
die  without  lfj'ue  living  at  the  Time  of  his  'Death,  then  to  Leonard  s.c.K&ym.tl&.c. 
and  his  Heirs ;  but  if  Thomas  hath  ljfue  living  at  the  Time  of  his 
'Death,  then  to  him  and  his  Heirs :  Thomas  fuffercd  a  Common 
Recovery,  and  died  without  Iffue;  it  was  infilled,  that  the  Eftate  of 
Leonard  was  not  barred  by  this  Recovery,  becaufe  T'homas  had  a 
Fee-fimple  defcended  on  him  as  Heir  at  Lazv,  fo  that  his  Eftate 
for  Life  was  drowned,  and  then  this  muft  be  an  executory  Devife  to 
Leonard;  but  adjudged  according  to  Archers,  Cafe,  that  tho'  the 
Reverfion  in  Fee  defcended  on  Thomas  as  Heir  at  Law,  yet  that 
did  not  deftroy  his  Eftate  for  Life  againft  the  Intent  of  the  Teftator, 
but  that  it  was  deftroyed  by  the  Common  Recovery,  and  the  Fee- 
fimple  thereby  vefted  in  him,  and  fo  all  the  Remainders  were  de- 
ftroyed. 

Devife  of  Lands  to  his  Uncle  E.  Armin,  for  Life,  without  Im-  LoMvgm  v.  Kime. 
peachment  of  Wafte ;  and  if  he  hath  Iffue  Male,  then  to  fuch  ljfue  3  Lcv-  43 *• 
Male  and  his  Heirs  for  ever ;  and  if  he  die  without  fuch  Iffue  Male, 
then  to  his  faid  Uncle  E.  Armin,  and  his  Heirs :  This  was  adjudged 
an  Eftate  for  Life  in  the  Uncle,  for  if  it  had  been  an  Eftate-tail, 
thefe  Words,  without  Impeachment  of  Wafte,  had  been  impertinent  ; 
and  the  Inheritance  being  vefted  in  the  Iffue  Male  of  the  Uncle  and 
his  Heirs,  thefe  laft  Words  make  it  certain  what  Heirs  were  in- 
tended, (viz.)  the  Iffue  Male  of  his  Body;  and  then  the  Words 
which  follow,  (viz.)  If  he  die  without  Ijfue,  muft  not  be  taken  ab- 
folutely,  but  with  Relation  to  what  went  before,  (viz.)  if  he  die 
without  fuch  ljfue,  who  might  take  the  Inheritance  as  before  was 
appointed  by  the  Will;  for  otherwife  thofe  Words  would  make  an 
Eftate-tail  by  Implication  to  deftroy  an  exprefs  Eftate  limited  to  the 
Iffue  Male,  and  his  Heirs,  for  ever  ;  but  one  Judge  held,  that  this 
was  a  contingent  Remainder  to  the  Iffue  of  the  Uncle  and  his  Heirs, 
according  to  flunkett's  Cafe  ;  and  that  by  the  Common  Recovery 
fuffered  before  the  Contingency  happened,  the  Remainders  were 
deftroyed. 

Devife  of  his  Lands  after  his  Deceafe  to  his  Wife  for  Life,  if  Jlje  Krown  vrffi  a»m', 
do  not  marry ;  but  if  me  doth  marry,  then  Humphry  to  enter  and  Raym-4*/- 
hold  the  fame  to  him  and  his  Heirs  Males  of  his  Body  :  Humphry 
was  Heir  at  Law,  the  Widow  did  not  marry  again :  Adjudged  this 
was  not  a  contingent  Remainder,  for  the  Widow  had  an  Eftate  for 
Life  determinable  on  her  Marriage,  and  then  the  Words,  if  floe  mar- 
ry, are  as  if  the  Teftator  had  faid,  if  her  Eftate  mall  be  determined 
on  her  Marriage,  then  Humphry  mall  enter;  for  it  being  to  deter- 
mine either  at  her  Death  or  Marriage,  'tis  an  Eftate  vefted  in  Hum- 
phry, to  take  Effect  in  PoffefTion  upon  either  of  thefe  Contingencies. 

A  cojitingent  Remainder  muft  veft,  either  before  or  at  that  Inftant 
of  Time,  in  which  the  particular  Eftate  determines,  or  it  fhall  ne- 
ver veft  :  As  for  Inftance,  the  Teftator  had  Two  Nephews,  Henry  and  Re™  vcrC^  I*** 
Richard,  and  devifed  his  Lands  to  his  Nephew  Henry  for  Life,  Re-  \  Aiod.^S:,  s.  c. 

mainder 
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mainder  to  his  fir  ft  Son  in  "Tail,  Remainder  in  like  Manner  to  Ri- 
chard, after  the  Death  of  the  Teftator,  Henry  entered  and  died 
without  Iflfue,  but  left  his  Wife  with  Child ;  then  Richard  the  Re- 
mainder-man entered,  and  within  Six  Months  after  a  Son  was  born: 
Adjudged  that  this  was  a  contingent  Remainder  to  that  Son,  who 
not  being  born  when  the  particular  Eftate  for  Life  determined  by 
the  Death  of  Henry,  therefore  the  Remainder  became  void ;  and 
Richard  being  next  in  Remainder,  and  entring  before  the  Son  was 
born,  it  veiled  in  him  by  Purchafe  ;  this  Judgment  was  given  in  the 
Court  of  Common  Pleas  and  affirm'd  in  B.  R.  but  reverfed  in  the 
Houfe  of  Peers,  where  it  was  held,  that  it  being  in  a  Will,  it  {hall 
be  taken  according  to  Equity,  and  according  to  the  Intention  of  the 
Teftator,  which  could  never  be  to  difinherit  the  Heir  of  his  Name 
and  Blood  (upon  fuch  a  Nicety)  who  was  not  then  born, 
io  &  ii  Willi.  And  for  this  Reafon  the  Statute  10  Willi  was  made,  (viz.)  'That 
caP-  l6,  where  any  Eft  ate  is  limited  in  Remainder  to  any  Per  fori  who  fball 

be  bom  after  the  Deceafe  of  his  Father,  fuch  Per  [on  fball  take  in 
the  fame  Manner  as  if  he  had  been  bom  in  the  Life-time  of  his 
Father,  altho  no  Eflate  is  limited  to  Truftees  after  the  Deceafe  cf 
the  Father,  to  preferve  fuch  contingent  Remainders  to  fuch  after- 
bom  Son,  until  he  jl3a.ll  be  bom. 
GooMght  v.  Comip.  Devife  to  his  eldeft  Son  for  Fifty  Tears,  if  he  fo  long  lived ;  and 
1  mS'  «t  after  the  Determination  of  that  Eftate,  then  to  the  Heirs  Males  of 

his  Body  ;  and  for  Want  of  fuch  Iifue,  Remainder  over;  this  is  a 
contingent  Remainder,  and  void,  becaufe  it  cannot  be  fupported  by 
an  Eftate  for  Years. 
Fhz  Dcvifc  4.  A  Reverfion  will  pafs  in  a  Will  by  the  Words  Lands  and  Tene- 

ments, as  where  the  Teftator  devifed  his  Lands  and  Tene?uentsy 
Rents  and  Services ;  it  was  hcld^  that  the  Reverfion  palled  by  either 
of  thefe  Words. 
Tovmfend  v.  Wales.      The  Teftator  having  Lands  both  in  Poffeffton  and  Reverfion,  de- 
Moor^5?'  s  c     Vi^  a^  h*s  ^auds  to  his  Executors  for  Ten  Years,  for  paying  his 
Cro?E3£" 524. '     Debts:  Adjudged  that  the  Lands  in  Reverfion  palled. 

Owen.  1  55. 

Cro.  Eliz.  159.    Haws  v.  Cony.   1  Leon.  180.  S.  C. 

Wheeler  v.  WahorJ.      Devife  of  a  Manor  to  T.  S.  for  Six  Tears,  and  Part  of  other 
Alien  2S.  Lands  to  E.  G-  and  her  Heirs,  and  the  Reft  of  all  his  Lands  to  his 

Brother,  and  the  Heirs  of  his  Body :    Adjudged  that  by  the  Word 
«    Reft,  the  Reverfion  in  Fee  of  the  Manor  after  the  Expiration  of  Six 
Years  palled. 
Hyhy  verfus  Hyky.      The  Grandfather  devifed  Lands  to  his  Three  Grandchildren  fe- 
3  Mod.  m8,  parately,  and  to  the  Heirs  Males  of  their  Bodies,  and  all  the  reft 

and  remaining  Part  of  his  Eftate  he  devifed  likewife  to  his  Grand- 
children, equally  to  be  divided  (except  what  he  had  given  to  them 
and  to  the  Heirs  of  their  Bodies') ;  the  youngeft  Grandchild  died 
without  Ifme :  Adjudg'd  that  by  thefe  Words,  the  Reft  and  the  re- 
mainiug  Part,  the  Reverfion  in  Fee,  after  the  Determination  of  the 
Eftate-tail,  would  have  palled  to  the  Grandchildren,  had  it  not  been 
for  the  Exception. 

A.  feifed  of  Land  devifed  it  to  his  Brother  and  his  Heirs,  and  for 
Default  of  fuch  Heirs  to  B.  his  Sifter  and  her  Heirs.     Per  Richard- 
fo?i,  Hutton,  and  Harvey,  it  is  a  Fee-fimple,  and  fo  the  Remainder- 
void  to  B.    But  Teherton  and  Croke  were  of  Opinion,  that  it  was 
.2  an 
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an  Entail,  and  the  Remainder  good  to  CB.  and  his  Heirs  *.  But  it  *  h.  i  Car.  rot.  18. 
was  agreed  by  all,  that  if  the  Remainder  had  been  limited  to j8j*  C«>k.  part  i 
a  Stranger,  the  firft  Eftate  had  been  a  Fee,  and  the  Remainder  i9"h.  8.  andi$VL 
void.  8-  Dyer  33- 

By  the  Cuftom  of  London  a  Man  may  devife  his  purchafed  Lands 
in  Mortmain :  A  Man  devifeth  the  purchafed  Lands  to  the  Prior 
and  Convent  de  St.  Sarth.  &c.  ita  quod  redd  ant  to  the  Dean  and 
Chapter  of  P.  10  /.  per  Annum ;  and  if  they  fail,  their  Eftate  mall 
ceafc,  and  mail  remain  to  the  Dean.  Per  Fitzb.  &  Baldwin^  the 
Remainder  is  void,  for  a  Remainder  cannot  be  limited  after  an 
Eftate  in  Fee  :  And  the  Dean  and  Chapter  ihall  not  take  Advan- 
vantage  of  the  Condition,  but  the  Heir  z.  *2t>H. s.Dy.fb. ;;, 

Lelfee  for  forty  Years  of  divers  Lands  devifeth  his  Term  to  his 
eldeft  Daughter  and  her  limes,  the  Remainder  to  the  youngeft 
Daughter,  &c.  the  eldeft  Daughter  took  Husband,  and  died  with- 
out Iflue  ;  her  Husband  fold  the  Term  :  Per  Curiam  the  Sale  is 
good,  and  that  the  younger  Daughter  had  no  Remedy  for  it  ■>  be- 
caufe  the  Remainder  was  void,  it  being  of  a  Term  a.  ,  „gH  s  Dy.f0,  -, 

A  Leafe  was  made  for  forty-one  Years  to  W.  C  if  he  mould  fo 
long  live  j   and  if  he  mould  die  within  the  laid  Term,  that  then  * 

E.  his  Wife  mould  have  it  for  the  Refidue  of  the  faid  Years :  Per 
Curiam^  the  Limitation  to  E.  is  void,  for  that  the  Term  ended  by 
the  Death  of  W.  C>  and  then  there  was  no  Refidue  to  remain  to 

the  Wife  b.  pi9.comyfoh''5o: 

A.  having  divers  Daughters  and  Sons,  granteth  divers  Rents  or 
Annuities  unto  them,  maketh  his  Will,  and  devifeth  his  Land  to  his 
eldeft  Son,  paying  the  fcveral  Annuities  and  Legacies  to  every  one 
of  his  Children  ;  and  if  his  Heir  doth  not  pay  them,  then  his  Exe- 
cutors to  have  the  Land,  &c.  Adjudged,  although  it  is  faid  [Heir] 
in  the  lingular  Number,  yet  the  Heir  of  the  Heir  ought  to  pay  it ; 
for  [Heir"]  is  nomem  Collefiivum  c.  «  h.  2  jac.  rot. 

360.  B.  R.  Molii* 
nettx  verfus  Mollineux.   Crok.  part  a.  fol.  145. 

Leffee  for  thirty  Years  of  a  Parcel  of  Land,  lets  it  for  twenty- 
eight  Years,  rendring  34  /.  Rent  per  Ann.  and  after  devifeth  28  /. 
Parcel  of  that  Rent  to  his  three  Sons  feverally,  to  every  of  them 
a  third  Part  -,  the  one  of  them  brings  his  Action  of  Debt  for  his  Part 
of  the  Rent ;  and  adjudged  that  the  Action  will  not  lie,  and  that  the 
Rent  was  apportionable,  and  that  the  Tenant  is  chargeable  with- 
out Attornment  by  the  Devife,  to  every  one  of  the  Devifees  for 
his  Part  by  Action  of  Debt ;  otherwife  he  is  without  Remedy,  for 
no  Diftrefs  lieth  d.  a  T.  40  Eliz.  ATds 

ver.  Waikln.  Crok. 
part  5.  63  7,  561.    Moor's  rep.  fol.  549.  n.  737. 

A  Man  poftefTcd  of  a  Leafe  for  twenty  Years  of  certain  Lands, 
devifeth  it  to  his  Wife  (whom  he  maketh  Executrix)  for  fix  Years  5 
and  after  the  fix  Years  to  Jobn  his  Son,  who  was  beyond  Sea  $  and 
if  he  doth  not  return  within  the  fix  Years,  then  to  William  his  Son, 
till  Jobn  return  j  the  Wife  enters,  and  claims  Virtute  legationis  : 
William  within  the  fix  Years  maketh  his  Executor,  and  dieth  j  the 
fix  Years  expire,  and  Jobn  doth  not  return:  Adjudged  that  the  ct.  15jac.rot.6i". 
Executor  of  William  mall  have  the  Term  e.  And  it  is  not  a  Pof-  b.  r.  sheriff  verf. 
Ability,  but  the  Interest  of  the  Term  after  the  fix  Years  expired,  ™r?\am<;rok-*AT° 

And  '     ' 5 
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And  though  it  mould  be  accounted  to  be  a  Pofllbility  in  the  Tefta- 
tor,  yet  forafmuch  as  it  is  fuch  a  Poflibility,  that  the  Term  might 
have  vefted  in  him,  if  he  had  lived  until  after  the  fix  Years  expired, 
the  Wife  by  her  Entry  having  agreed  to  that  Legacy,  the  Refidue 
of  the  Term  might  have  vefted  in  him,  without  any  other  Cere- 
mony ;  therefore  it  might  well  go  to  his  Executrix ;  and  a  Term 
certain  being  limited  to  one,  and  after  that  it  mall  go  to  another, 
is  not  a  contingent  Eftate,  but  an  Intereft.  Vide  lib.  3.  fol.  16.  %o- 
raftoris  Cafe.  PI.  Com.  fol.  519.  Weldens  Cafe.  lib.  10.  fol.  51. 
t  Lib.  ;.  fol.  16.  La?npet's  Cafe  f. 

Borafton's  Cafe.  PI. 

Com.  fol.  519.  WeMens  Cafe.  lib.  10.  fol.  51.    Lam^eis  Cafe. 

A  Man  having  two  Sons  and  a  Daughter,  devifeth  his  Land  to 
his  Wife  for  ten  Years,  the  Remainder  to  the  youngeft  Son  and  his 
Heirs  ;  and  if  either  of  the  two  Sons  die  without  IfTue,  fjc.  the 
Remainder  to  the  Daughter,  and  her  Heirs ;  the  younger  Son  dieth 
in  the  Life-time  of  the  Father,  and  after  the  Father  dieth  :  Per 
Curiam^  it  is  a  good  Remainder  to  the  Daughter,  being  by  Devife, 
though  the  particular  Eftate  fail  ,•  but  it  feems  the  elder  Son  fhall 
I,  Dyer  122.  firft  nave  an  Eftate-tail,  by  the  Intent  of  the  Devifor  e. 

A  Man  devifes  his  Land  to  J.  and  CB.  and  the  Heirs  of  either  of 
their  two  Bodies ;  and  for  Default  of  fuch  Iflue,  the  Remainder  to  the 
right  Heirs  of  the  Devifor,-  after  the  Devifor's  Death  one  of  the  faid 
Devifees  dieth  without  Iflue,  the  other  Devifee  hath  Iflue  and  dieth ; 
the  Iflue  fhall  have  a  Moiety  and  no  more ;  for  it  fcemeth  that  this 
«  Dyer  326.  Word  [either']  maketh  feveral  Eftates  h. 

If  an  Eftate  be  given  to  Husband  and  Wife,  and  the  Heirs  of 
their  two  Bodies,  the  Remainder  to  the  right  Heirs  of  the  Husband ; 

Abn^^b^lfe  ^e  may  devifc  tnat  Remainder  to  his  Wife  K 

f.  '  g"  ' '  ei ' e'  One  devifed  his  Land  to  J.  S.  from  Michaelmas  following  for 
five  Years,  the  Remainder  to  IB.  and  his  Heirs ;  J.  S.  died  before 
Michaelmas.  The  Queftion  was,  whether  this  was  a  good  Remain- 
der, becaufe  it  could  not  enure  inftantly  by  his  Death  ;  for  it  may 
not  begin  until  the  particular  Eftate,  which  was  not  to  begin  till 
after  Michaelmas  ;  and  a  Freehold  cannot  expecT:.  But  all  the  Court 
held,  that  it  might  expecl ;  for  in  Cafe  of  a  Devife,  the  Freehold 
in  the  mean  Time  mall  defcend  to  the  Heir,  and  veft  in  him ;  there- 
fore  it   was  adjudged  accordingly,  and  that  the  Remainder  was 

*  M.  4;  &  44-  El.  good  k. 

B.  R.    Fay's  Cafe. 

Crook,  part  3.  fol.  879.    Noy  43.  S.  C. 

Smith  verf.  Rivers.      'pfoe  Grandfather  being  feifed  in  Fee,  devifed  his  Lands  to  his 
do.  Elia.  96.       Son  £or  -y^  Remairider  to  his  Grandfon  and  the  Heirs  Males  of 
his  Body,  Remainder  to  his  own  right  Heirs  Males,  and  to  the  Heirs 
Males  of  their  Bodies ;  the  Grandfather  and  Son  died ;  the  Grand- 
fon had  Iflue  a  Daughter,  and  me  and  her  Husband  fold  the  Land ; 
and  adjudged  good  ;  for  immediately  upon  the  Death  of  the  Grand- 
father, the  Remainder  vefted  in  his  Son  in  Fee  as  right  Heir,  which 
cannot  be  turned  into  an  Eftate-tail  by  the  fubfequent  Words. 
Germinvcv.Arfcctt.      Devife  to  'Peter  in  Tail  with  feveral  Remainders  over;  prodded 
1  Vc  lSl^2Agd  that  if  a?iy  of  the  Remainder-Men  alien  the  Land,   his  Eftate 
Moor ' "64.  ° s.  G.fi>att  ceafe  as  if  he  was  naturally  dead  :  Peter  levied  a  Fine,  and 
4  Leon.  83.  s.  c.  fold  the  Lands :  Adjudged  that  a  Provifo  to  determine  an  Eftate- 
2  tail 
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tail  upon  an  Alienation  of  the  Lands  is  void  in  Law ;  for  as  there 
cannot  be  a  Devife  of  Lands  in  Fee-fimple  to  one,  and  that  if  he 
doth  not  perform  fuch  an  Ad,  his  Eftatc  mall  ccafe,  and  another 
mall  have  it ;  becaufe  when  the  Teftator  had  parted  with  the  Fee, 
he  had  not  Power  in  the  fame  Will  to  devife  it  to  another;  fo 
where  once  he  had  devifed  his  Lands  in  Tail,  he  cannot  determine 
that  Eftate,  and  devife  it  to  another. 

Devife  to  Henry  and  the  Heirs  Males  of  his  Body,  and  for  De-  %  vcrf.  6'ml  W. 
fault  of  fuch  Iffue,  to  Thomas  in  like  Manner,  with  divers  Remain-  l°n6c\  R0n2Rero' 
ders  over  in  Tail  Male  ;  and  farther,  that  the  Lands  mould  remain  467. 
to  Henry  and  the  Heirs  Males  of  his  Body,  till  he  or  they  mail  do 
or  go  about  to  do  any  Act,  to  alter  or  difcontinue  the  Eftate- tail, 
and  that  then  the  Lands  fhould  remain  to  %frpmas  in  Tail :  Henry 
entred,  Thomas  died  leaving  Iffue  Richard ;  then  Henry  levied  a 
Fine,  and  declared  the  Ufes  to  himfelf  and  his  Heirs :  Adjudged  that 
Thomas  had  a  Remainder  vefted  by  the  firft  Part  of  the  Will,  and 
that  it  was  not  a  contingent  Remainder,  which  depended  upon  the 
Alienation  or  Difcontinuance  of  the  Eftate  by  Henry  »  and  that  the 
Teftator  could  not  determine  a  Remainder  fo  vefted,  and  give  ano- 
ther a  Title  to  enter  upon  the  Alienation  of  the  Tenant  in  Tail  in 
Poffeffion,  becaufe  that  would  be  to  make  a  Perpetuity  ;  for  if  it 
could  be  done  to  one,  it  might  be  done  to  more  ;  therefore  the  Re- 
mainder to  Thomas  being  vefted,  and  not  depending  on  any  Con- 
tingency, 'tis  barred  by  the  Fine  ;  and  Richard  his  Son  can  have  no 
Title,  for  his  Father  was  not  to  enter  till  Henry  went  about  to  alien 
with  Effect  j  and  'tis  not  effectual  till  the  Act  is  done  ;  and  when 
it  is  done,  the  Remainder  is  difcontinued ;  and  then  'tis  too  late 
to  enter. 

C.  devifeth.  his  Houfe  in  S.  to  A.  his  Coufin  in  Fee-fimple  ;  and 
after  her  Death  to  W.  her  Son  ,-  which  W.  was  Heir  apparent  to  J. 
It  was  adjudged  that  A.  is  but  Tenant  for  Life,  the  Remainder  to 

W.  for  Life,  the  Remainder  to  J.  in  Fee  '.  £ijEljtt&*'iCfct 

D.  makes  his  Will  in  this  Manner  ;  I  will  and  devife  that  A.  and    Y' 

B.  my  Feoffees  (hall  ftand  feifed  of  my  Land  to  the  Ufe  of  John 
Callis  during  his  Life,  with  Remainders  over;  and  he  had  no 
Feoffees :  And  adjudged  a  good  Devife  to  John  Callis,  with  the 
Remainders  over,  by  Reafon  of  the  Intention  of  the  Teftator  m.        m  ±  car.   Bufieid 

verfus  Byboro.  Pop- 
ham's  rep.  fol.  188.    1  Roll.  Abr.  6  it. 

L.  maketh  a  Feoffment  to  his  own  Ufe,  and  after  devifeth,  that 
his  Feoffees  fhall  be  feiied  to  the  Ufe  of  his  Daughter  J.  who  in 
Truth  was  a  Baftard  :  It  is  a  good  Devife  of  the  Lands  by  Reafon 
of  the  Intention  ;  for  by  no  Polfibility  they  can  be  feifed  to  his  Ufe; 
and  if  he  devifeth  that  his  Feoffees  fhall  make  a  Gift  in  Tail,  it  nP.  ijEi.  Lhgea's 
is  a  good  Devife  of  the  Land  n.  °Leo? tf1'  ^' 

A  Man  having  Iffue  three  Sons,  A.  B.  C.  devifed  his  Lands  to  B. 3 
his  fecond  Heir,  and  his  Heirs  in  perpetmim^  paying  to  his  Brother 

C.  20  /.  at  his  Age  of  Twenty-one  Years ;  and  if  B.  died  without 
Iffue,  living  A-  then  A.  his  Brother  fhould  have  thofe  Lands,  to  him, 
his  Heirs  and  Alfigns  for  ever,  paying  the  faid  Sum  as  B.  fhould 
have  paid.  The  Queftion  was,  whether  B.  had  an  Eftate  in  Fee 
or  in  Tail :  It  was  adjudged,  that  it  was  not  an  Eftate-tail  in  B, 
but  a  Fee  ;  for  it  is  devifed  to  him  and  his  Heirs  in  perpetunm, 
and  alfo  paying  20/.  and  the  Claufe  [if  he  died  zmthout  IJfue'\  is 

Z  not 
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not  abfolute,  whenfoevcr  he  died  without  IHue  j  but  it  is  with  a 
Contingency,  if  he  died  without  Iflue,  living  A-  for  he  might  fur- 
vive  A.  or  have  Iflue  at  the  Time  of  his  Death,  living  A.  2.  It 
was  adjudged,  it  was  a  good  Limitation  of  the  Fee  to  A.  by  Way 
0  M.  is  Jac.  B.  R.  of  Contingency,  not  by  Way  of  immediate  Remainder  °. 

Pell    and    Brown's 

Cafe.    Crook  part  2.  fol.  590.    Bridgm.  1.    Godb.  282.  S.  C.     2  Roll.  Rep.  196.  S.  C.    Palm.  131.  S.  C.     19 

H.  6.  74.    12  E.  3.  8.    Cok.  lib.  7.  fol.  41.    Berisford's  Cafe.  lib.  10.  fol.  50.    Lampet's  Cafe. 

Where  a  Devife  is  to  two  Perfons,  and  that  each  flmll  be  the 
other  s  Heir ;  this  makes  crofs  Remainders,  but  fuch  Remainders  are 
feldom  made  by  Implication. 
Gilbert  verf.  Witty.      The  Teftator   having  two  Sons  and   two  Houfes,   devifed  one 

Rcp!'2^5.*s.c?U'Houfe  to  llis  eldeft  Son  and  llis  Heirs>  and  tlie  otner  Houfe  to  his 
other  Sen  in  like  Manner ;  provided,  that  if  both  die  without  Iffue 

of  their  Bodies,  then  all  my  [aid  Houfes  fhall  be  to  Margery  and 
her  Heirs-,  the  eldeft  Son  died  without  Iflue,  the  Youngeft  "had  a 
Daughter  ■  Adjudged  that  Margery  mall  have  the  Houfe  of  the  El- 
deft immediately ;  for  this  Provifo  doth  not  make  crofs  Remainders 
to  the  Sons  by  Implication  from  one  to  the  other,  becaufe  the 
Houfes  are  devifed  to  them  refpectively  by  exprefs  Limitation. 
Holmes  v.  Meyneii.  gut  where  the  Father  devifed  his  Lands  to  his  two  Daughters 
]oncsTiz.  s?2c.  an&  tfeir  Heirs,  equally  to  be  divided  between  them ,-  and  if  they 
die  zvithout  Iffue,  then  all  his  Lands  to  Francis  in  Tail  ;  the 
youngeft  Daughter  died  without  Iffue  :  Adjudged  that  the  Survivor 
ilia  11  have  the  Whole  by  Way  of  crofs  Remainder  j  for  the  Daugh- 
ters had  feveral  Eftates-tail  by  Moieties,  and  that  Francis  fhall  have 
nothing  by  Implication,  till  both  the  Daughters  are  dead  with- 
out Iffue. 

If  Land  be  devifed  to  A.  for  Life,  the  Remainder  to  S.  for  Life, 
the  Remainder  to  J.  S.  in  Fee  ;  in  this  Cafe,  if  2?.  be  a  Perfon 
incapable  of  a  Devife,  then  he  in  Remainder  in  Fee  fhall  take  pre- 
ftntly  after  the  fir  ft  Eftate  for  Life  ended  j  and  if  the  Devife  be  to 
a  Perfon  for  Life,  who  is  uncapable  to  take,  the  Remainder  to  J.  S- 
rrerk.s.  57<s,  567-  in  Fee,  then  fhall  J.  S.  take  presently  P. 

R.  K.  was  feifed  in  Fee  of  a  Meffuage,  and  of  two  Acres  of 
Land  in  C  N.  and  of  two  Acres  of  Land  in  R.  and  ufed  and  oc- 
cupied the  faid  two  Acres  of  Meadow,  being  four  Miles  diftant  from 
the  faid  Houfe,  together  with  his  Lands  in  C.  N.  made  his  Will  in 
Writing,  and  devifed  his  Houfe  cum  omnibus  C7  Jingulis  pertinentiis 
adinde  eel  aliquo  modo  fptttantibus  Tho.  K.  filio  juo,  &  h<sredi- 
bus  fills  in  perpetuum,  &  pro  defeflu  h^redum  pradiU.  Tho.  K. 
to  Anne  Keene,  Daughter  of  the  faid  R.  K.  and  to  her  Heirs  for 
ever  ;  and  for  Default  of  the  Heirs  of  the  faid  A.  K.  tunc  pr<sdic~lum 
mefuagium  cum  pertinentiis  Jo.  K.  confanguineo  juo,  &  htredibus 
fuis  in  perpetuum  :  Here  R.  K.  and  T.  K.  died  without  Iflue. 
The  Queftion  was,  whether  by  the  Devife  of  R.  K.  an  Eftate-tail 
in  the  Mefluage  and  Lands  pa  fled  to  1".  K.  or  a  Fee-fimple ;  and 
fo  the  Devife  to  A.  K.  void.  It  was  agreed,  that  if  the  Remain- 
der had  been  limited  to  a  Stranger,  the  firft  Eftate  had  been  a  Fee- 
limple,  and  the  Remainder  void;  as  Dyer  19  H.  8.  and  29  H.  8. 
33-  fol'  333'  becaufe  no  Intent  appears  to  make  it  an  Eftate-tail, 
but  a  Fee-limple  ;  but  here  where  it  is  limited  to  the  Brother  and 
his  Heirs ;  and  if  he  die  without  Heir,  to  his  Sifter,  who  is  his 
Heir,  to  whom  he  intended  it  fliould  go  ;  thefe  Words  mew  what 
2,  Heiri 
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Heirs  he  intended,  viz.  Heirs  of  his  Body.  But  Ricbardfon,  Hut- 
ton  and  Harvey  conceived  it  to  be  a  Fee-fimple,  and  no  Entail, 
and  the  Remainder  to  be  void.  But  Teherton  and  Croke  held  that 
it  was  an  Entail  in  T".  K.  and  the  Remainder  to  A  K.  and  her 
Heirs  in  Fee.  2*  By  the  Devife  of  R.  K.  of  the  Meffuage  cum 
pertinent iis  the  two  Acres  of  Meadow  did  not  pafs  j  becaufe  by  the 
Words  cum  pertinentiis  Land  paffeth  not,  but  only  fuch  Things 
as  may  be  properly  pertaining  ;  otherwife  it  isy  if  it  had  been  cum 
terris  pertinentibus,  then  that  which  was  ufed  to  it  would  have 
paffed  **.  iT.2i  jac.&Hili,, 

1 'Car.    ror.    1875. 
Ream  verfus  Allen.    Crook  part  1.  fol.  57.    Hutt.  85.  S.  C.    Lite.  Rep.  8.  S.  C» 

A.  devifeth  Land  to  his  Wife  for  Life,  the  Remainder  to  his  three 
Sons,  equally  to  be  divided ;  this  Land  fhall  not  be  Affcts,  becaufe 
the  eldeft  Son  is  in  by  Purchafe,  and  not  by  Difcent  •  and  that 
for  the  Benefit  of  the  Survivor.  H.  29  Eliz.  Rot.  33.  inter  Bean 

1   r    .   „t  rH.  29  El.  rot.  15. 

and  c.ato?i   .  jntcr  Bean  and  E^ 

A  Man  devifeth  his  Lands  to  his  Daughter  and  Heir,  being  a  tm. 
Feme  Covert,  and  to  the  Heirs  of  the  Body  of  the  Woman,  the 
Reverfion  over  in  Fee,  and  dieth ;  the  Husband  refufeth  to  take  by 
the  Devife,  he  in  Remainder  entreth  ;  he  mall  retain  the  Lands  du- 
ring the  Lives  of  the  Husband  and  Wife ;  but  after  their  Deceafe^ 
the  Iffue  of  the  Wife  may  enter  upon  him  <".  LTstafj^ 

A  Man  feifed  of  Land  in  Fee  hath  Iffue  two  Sons  and  a  Daugh-  imt.  §  2a.  s.  3. 
ter  ;  the  Father  devifeth  the  Land  to  his  Wife  for  Term  of  Life, 
the  Remainder  propinquioribus  de  [anguine  puerorum  of  the  De- 
vifor ;  the  Daughter  hath  Iffue,  and  dieth  j  the  IfTue  of  the  Daugh- 
ter mail  have  this  Remainder  j  and  although  the  Sons  have  Iffue 
after,  yet  their  Iffue  lhali  not  have  it  -.  ^v\tfti 

A  Man  having  two  Sons  and  a  Daughter,  who  hath  two  Daugh-  imt.  Scft.  3.  §  13. 
ters   devifeth  his  Land  to  a  Stranger  for  Life,  the  Remainder  to 
his  fecond  Son  for  Life,  the  Remainder  in  Fee  to  the  next  of  Blood 
to  his  Son ;  in  this  Cafe,  if  the  eldeft  Son  die  without  Iffue,  the 
Daughter  and  her  Daughters  mall  have  the  Land  u.  "^"V^L^'^' 

A  Man  feifed  of  Lands  in  Fee-fimple  fowed  the  fame,  and  after-  p ' 9'  ' J0  ' 

wards  devifed  the  Land  to  J.  CD.  It  was  adjudged  that  the  Devifee 
fliould  have  the  Corn,  and  not  the  Executors  of  the  Devifor  x.         *  m.  20  jae.  c.  B* 

And  it  was  then  faid,  that  it  was  adjudged  18  Eliz.  in  Aliens  <s>e»«>-'sCaf.wine. 
Cafe  that  where  a  Man  devifed  Land  (which  was  fown)  for  Life,  rep' fo1,  JI" 
the  Remainder  in  Fee,  and  the  Devifee  for  Life  died  before  Seve^ 
ranee  j  he  in  the  Remainder  mould  have  it.  And  it  was  faid  by 
Winch  Juftice,  that  if  a  Man  devifeth  Land,  and  afterwards  fows 
it,  and  after  dies,  that  in  that  Cafe  it  was  adjudged,  that  the  De- 
vifee mould  have  the  Crop,  and  not  the  Executor  of  the  De- 
vifor y.  '  Ibidem« 
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§  V.    Of  the  Devife  of  Goods  and  Chattels. 


i. 


All  Maimer  of  Goods  and  Chattels  may  be  devifed  by  Will-, 
certain  Cafes  excepted. 
2.  Tfhe  Ride  of  the  Devife  of  Lands,  contrary  to  the  Rule  of 
difpofing  of  Goods. 


c 


*Oncerning  the  fecond  Kind  of  Things  devifable  by  Teftament, 
namely  Goods  and  Chattels ;  this  may  be  delivered  foir  a  Rule : 
That  (i)  all  Manner  of  Goods  and  Chattels  may  be  devifed  by 
»  L.  cetera,  ff.  de  Will a ;  certain  Cafes  only  excepted  b. 

leg.  i.   §  tarn  cor- 

porales.  Inftir.  dc  legat.  &  ibid.  D  D.  Lindw.  in.  c.  ftatutum  de   tcfta.  lib.   3.  provincial,   conflitut.   Cant. 

Perkins  tir.  devife,  c.  8.  fol.  99.    b  De  quibus  §  prox. 

Chattels  are  either  real  or  perfonal,  and  the  Teftator  may  de- 
vife all  of  them,  which  he  hath  in  his  own  Right ;  but  not  thofe 
which  he  hath  in  the  Right  of  another  as  Executor. 

'Tis  ufual  in  Wills  to  devife  all  the  Houjhold-Stujf,  by  which 
Word  Plate  ufed  about  the  Houfe,  and  not  for  Ornament,  paffeth ; 
but  Books,  Cattle,  Clothes,  Coaches,  Corn,  Carts,  Plows,  Wag- 
gons, and  any  Thing  fixed  to  the  Freehold  will  not  pafs  by  that 
Word. 

'Tis  ufual  likewife  to  devife  all  the  Goods  moveable  and  immove- 
able :  Now  by  the  Civil  Law,  Actions  and  Right  of  Actions  pafs 
by  the  Word  Moveables,  efpecially  when  the  Words  of  Univerfa- 
lity  are  repeated  in  the  Will  ■,  as  I  give  to  T.  S.  all  my  moveable 
Goods  and  immoveable,  of  what  Kind  foever  or  wherefoever  found. 

Moveables  are  alfo  divided  into  animate  and  inanimate  ;  by  the 
firft  is  comprehended  all  fuch  Moveables  which  are  active  in  their 
Motion,  as  Cows,  Horfes,  (jc.  which  all  pafs  by  the  Word  Move- 
ables ;  and  fo  likewife  Moveables  inanimate,  which  arc  paffive  in 
Motion,  as  fuch  Books,  Desks,  Cabinets,  and  all  Manner  of  Houfhold 
Goods. 

The  Rule  before-mentioned  is  (2)  contrary  to  the  former  of  the 

Devife  of  Lands,  Tenements  and  Hereditaments ;  for  they  cannot 

be  devifed,  faving  where  fome  Cuftom  or  Statute  hath  gained  Li- 

'Ucfupraeadpart.  berty  of  bequeathing  or  deviling  of  the  famec:  But  here,  inftead 

55  2>  3)4-  0f  t[ie  negative  Rule,  is  fct  down  the  Affirmative ;  the  Exceptions 

of  which  Rule  arc  in  the  next  Paragraph. 

In  the  mean  Time,  before  we  proceed  any  farther,  it  fliall  not 
•iL.quodinrernm.  be  amifs  to  recite  fome  Things,  mewing  how  the  d  faid  affirmative 

£t.dSt!eElii?§ Rule  is  cxtended-  The  firft  is>  That  not  only that  Thi»g  may be 

ca  quoquc  res!  '  devifed  or  bequeathed  by  the  Teftator  which  is  truly  extant,  or  hath 
an  apparent  Being,  at  the  Time  of  the  Making  of  the  Will,  or 
Death  of  the  Teftator  ;  but  that  Thing  alfo  which  is  not  in  return 
natura  whilft  the  Teftator  livcth  ;  therefore  it  is  lawful  for  the 
Teftator  to  bequeath  the  Corn  which  floall  be  fown,  or  grow  in  fuch 
a  Soil  after  his  'Death,  or  the  Lands  which  floall  come  of  his  Flock 
of  Sheep  the  next  Tear,  depafluring  in  fuch  a  Field.  But  if  there 
fhall  be  no  fuch  Corn  growing  in  that  Soil,  nor  any  Lambs  arifing 
out  of  that  Flock,  then  the  Legacy  is  of  no  Effect,  becaufe  no 
2  fuch 
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fucli  Thing  is  extant  at  all  as  was  bequeathed  e.     But  if  the  Tefta-  e  L:  Clim  ita-  § 
tor  devife  a  certain  Quantity  of  Gram,  or  Number  of  Lambs,  as  ^L^fif'fia ^ 
for  the  Purpofe,  twenty  Quarters  of  Com,  or  twenty  Lambs,  and  cod.  tit. 
doth  will  and  devife,  that  the  fame  mall  be  paid  out  of  the  Com 
which  JJjall  grow  in  fuch  a  Field,  or  arife  of  his  Sheep  depafiuring 
in  fuch  a  Ground ;  though  not  fo  much,  or  no  Corn  at  all  there , 
grow,  or  not  any,  or  not  fo  many  Lambs  there  arife ;  yet  neverthe- 
lefs  the  Executor  is  compellable  by  Law  to  pay  the  whole  Lega- 
cies entirely  f :  Becaufe  the  Mention  of  the  Soil,  and  of  the  Flock,  t  j.  l.  fi.  fie.  §  1. 
was  rather  by  Way  of  Demonftration,  than  by  Way  of  Condition ;  de  leg.  1.  l.  qui 
rather  fhewing  how  or  by  what  Means  the  faid  Legacy  might  be  S^dfE??  g1"' 
paid,  than  whether  it  fhould  be  paid  at  all.     Which  Intention  of  Paulo  Caiiimacha 
the  Teftator  is  collected  by  this,  that  the  Quantity  is  not  joined  to  §  Jiii'anusSercrus. 
the  Subftance  of  the  Legacy,  but  to  the  Payment  thereof  only  \  luciJ.iF.deah'n. 
otherwife  the  Legacy  were  void,  as  hereafter  more  fully  is  declared,  leg. 
Howbeit  in  Contracts  and   Grants  among  the  Living,   it  feemeth 
that  the  Laws  of  this  Realm  do  not  acknowledge  any  fuch  Di-    _ 
ftinction,  whether  the  Quantity  of  the  'Thing  granted  be  joined  to 
the  Subftance,  or  to  the  'Payment  thereof ;  but  that  it  is  due  in  both 
Cafes  :  So  that  if  a  Man  grant  to  A-  S.  an  Annuity  of  ten  Poxmds^ 
to  receive  out  of  his  Coffers,  though  he  have  neither  Coffers,  nor 
Money  in  them  ;  nevertheless  his  Perfon  fhall  be  charged  with  the 
Annuity,  becaufe  the  Grant  it  felf  induceth  a  Charge  from  the 
Grantor.    So  likewife  if  a  Man  grant  an  Annuity  of  ten  Pounds 
out  of  his  Lands  in   'Dale,  although  he  have  no  Land  in  'Dale, 
yet  is  not  the  Grant  thereof  void ;  but  his  Perfon  llnall  be  charged 
therewith  S.  g  Fulbeck  i.  part. 

parallel,  tit.de  con- 
ditionibus.  fol.  64.  poll:  Fitzi  '8s  alios* 

The  fecond  Thing  is,  That  though  by  Deed  of  Gift,  made  in 
the  Life-time  of  any  Perfon,  of  all  his  Goods  and  Chattels,  the 
Debts  or  Things  in  Action  do  not  pafs ;  yet  if  the  Teftator  by  his 
laft  Will  do  bequeath  to  another  any  Debt  due  unto   him,  or  a 
Thing  in  Action  belonging  unto  him,  the  Legacy  is  good,  and  ef- 
fectual in  the  Law  h,  and  may  be  recovered  in  this  Manner:  That  ''Inftir.tit.deicga, 
is  to  fay,  if  the  Teftator  do  make  the  Legatary  Executor  of  that  \J*™  iQau££  jj 
particular  Debt,  or  Thing  in  Action  bequeathed,  then  the  Legatary  de  kg*'.  1.  cum  fi- 
as  Executor  thereof  may  commence  a  Suit  in  his  own  Name,  and  miL 
recover  the  fame  to  his  own  Ufe,  againft  him  by  whom  it  was  due. 
But  if  the  Teftator  do  not  make  the  Legatary  Executor  of  the 
Debt,  or  Thing  in  Action  bequeathed,  then  his  Remedy  lieth  in 
the  Ecclefiaftical  Court,  where  he  may  convent  the  Executor,  and 
compel  him  either  to  fue  for  that  Debt  in  a  Court  competent,  and 
upon  the  Recovery  and  Payment  thereof,  to  pay  it  over  to  the  Exe- 
cutor ;  or  elfe  to  make  a  Letter  of  Attorney  to  the  Legatary  for 
the  Recovery  of  the  Debt,  or  Thing  in  Action,  bequeathed  in  the 
Name  of  the  Executor,  to  the  Ufe  of  the  Legatary  *.     Howbeit, :  d.  §  Tam  autem» 
if  the  Teftator  himfelf,  after  the  Making  of  his  Will,  exact  the  Inftic-  de  lesa- 
Debt  bequeathed,  then  is  the  Legacy  void  k.    Or  if  the  Husband  m.  §Tamautem. 
make  his  Will  of  a  Debt,  or  other  Thing  in  Action,  which  he  hath 
in  Right  of  his  Wife,  the  Legacy  is  Void  j  and  fo  it  is  if  he  dif- 
pofe  of  any  Chattel  real  or  Leafe  which  he  holdeth  in  Right  °^ cafeflfSrinnt 
his  Wife  j  for  after  the  Husband's  Death,  they  return  to  the  Wife  j.    d*  m.  1599.  f.  "79, 

n.  4.  Doft.  8s  Stud, 
The  cap.  7., 
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The  third  Thing  is,  That  albeit  the  Teftator  have  no  fuch  Thing 
of  his  own  as  is  bequeathed,  yet  neverthelefs  the  Legacy  is  good 
in  Law ;  therefore  if  the  Teftator  do  bequeath  a  Horfe  or  a  Yoke 
of  Oxen,  the  Legacy  is  good  in  Law,  though  the  Teftator  have 
™  L.  legato  gene-  neither  Horfe  nor  Ox  of  his  own  ra  :  But  who  fhall  make  Choice  in 
raiitcr.^-.  de  leg*  tnis  Cafe  0f  tne  xhing  fo  bequeathed,  is  aQueftion  not  to  be  neglecled. 
Oftr.  aac  a0Um'net  And  the  Solution  is  this ;  That  if  the  Words  of  the  Devife  be  di- 
DD.  ibid.  retted  to  the  Legatary ;  as  if  the  Teftator  fhall  thus  fay,  I  will 

that  J.  S.  mall  have  a  Horfe,  the  Choice  doth  belong  to  the  Le- 
gatary ;  but  if  the  Words  be  directed  to  the  Executor  ,•  as  if  the 
Teftator  mall  thus  fay,  I  will  that  my  Executor  give  to  A.  g.  a 
«  dd.  in  d.  1.  le- Horfe,  the  Election  doth  belong  to  the  Executor".  Provided  ne- 
gato.Graff.ii.com.  Verthelefs,  that  to  whomfoever  the  Election  doth  belong,  whether 
°uPm,i0qn6l'covan  to  the  Legatary  or  to  the  Executor,  they  muft  not  be  unreafonable 
in  c!  judicante  de  in  their  Ele&ion,  but  frame  themfelves  to  the  Meaning  of  the 
J,ej?r ex'"'  3'k  io  Teftator,  (as  elfewhere  I  have  delivered  °  ;)  otherwife  the  Legata- 
n.  5,  &c.rufque  ad  ry  might  make  Choice  of  the  beft  Horfe,  and  the  Executor  of  the 
finem.  worft  in  the  Country,  contrary  to  the  Meaning  of  the  Deceafed. 

To  this  Purpofe  it  is  well  faid,  though  he  were  no  Lawyer  that 
faid  it, 

Eft  modus  in  rebus,  funt  certi  denique  fines, 
Quos  ultra  citraque  7iequit  confiftere  reffium. 

A  fourth  Thing  may  be  added  out  of  the  Civil  Law,  That  it 
is  lawful  for  the  Teftator  to  bequeath,  not  only  his  own  Things  or 
Goods,  but  alfo  another  Man's,  which  the  Heir  muft  buy,  or  elfe 
pay  the  Value  thereof,  if  the  Owner  will  not  fell  them  P.    But  be- 

ftiVdS  fcgTVa-  caufe  the  Civil  Law  in  this  Point  is  not  only  contrary  to  the  Laws 
Heiium  c.  com.  de  Ecclefiaftical  of  this  Realm  %  but  alfo  to  the  Laws  temporal  r  j 
,ci?at'r,-    j     a   I  have  placed  it  as  a  Limitation  or  Exception  to  this  affirmative 

q  Cap.  films  deteita.  .         *  * 

ex.  &  ib.  Covar.  in  Rule. 

fin.  Panor.  in  rep. 

c.  cum  effes.  eod.  tit.  n.  iS.  Bar.  traft.  de  dif.  inter  Jus  can.  &.  civil,  n.  $6.   r  PJowden  in  Caf  inter  Bransby 

and  Grantham.  Doft.  &  Stud.  lib.  a.  cap.  ult.  prope  finem. 

§  VI.  Divers  Kinds  of  Goods  not  devifable  by  Will. 

i.  Goods  which  a  Man  hath  joi fitly  with  another ;  cannot  he  de- 
vifed  hy  Will. 

2.  What  if  the  other  Jointenant  he  made  Executor  ?  Whether  is 

the  Bequeft  good  ? 

3.  Goods  which  a  Man  hath  as  Adminiftrator  ca?inot  he  given 

hy  Will 

4.  Every  Adminiftrator  accountable  to  the  Ordinary. 

5.  difference  betwixt  the  Executor  of  ail  Executor,  and  the  Exe- 

cutor of  an  Ad?niniftrator. 

6.  Goods  of  the  Realm,  that  is  to  fay,  of  the  ancient  Crown  and 

Jewels,  cannot  be  given  by  Will. 

7.  Goods  belonging  to  a  Church  or  Hofpital  cannot  be  devifed. 

8.  Goods  belonging  to  a  City,  Borough,  or  Commonalty,  cannot 
be  devifed. 

9.  Church  Goods  cannot  be  devifed. 

&  ao.  Things 
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1  o.  'Things  which  defcend  to  the  Heir,  and  not  to  the  Executor, 
are  not  devifable  by  Will. 

1 1 .  Whether  the  Corn  growing  upon  the  Ground,  whereof  a  Man 
is  feifed  in  Right  of  his  Wife,  be  devifable. 

1 2.  Whether  Com  on  the  Ground  be  devifable  by  the  Leffee,  the 
Lefjor  being  feifed  in  Right  of  his  Wife. 

13.  Cor ?i  growing  devifable  by  the  Tenant,  by  the  Curtefy  of 
England. 

14.  Cor u  growing  devifable  by  the  Tenant  in  Dower. 

i).  Whether  Com  growing  on  Land  mortgaged  be  devifable. 

1 6.  Whether  Com  growing  may  be  devifed  by  the  Teftator  s  Daugh- 
ter, where  a  Son  and  Heir  is  afterwards  bom3  or  wherein  the 
Mother  doth  recover  her  'Dower. 

17.  The  Teftator  cannot  bequeath  that  which  is  another  Mans. 

FIRST,  (1)  A  Man  cannot  bequeath  by  Will  any  of  thofe 
Goods  or  Chattels,  which  he  hath  jointly  with  another  ;  for  if 
he  mould  bequeath  his  Share  thereof  to  a  third  Pcrfon,  this  Be- 
queft  is  void  by  the  Laws  of  this  Realm  a  5  and  the  Survivor  which 
had  thofe  Goods  or  Chattels  jointly  with  another,  mall  have  that  vifeTf^io^Doa! 
Portion  fo  bequeathed,  notwithftanding  the  laid  Will  b.  Infomuch  &  Stud.  1.  1.  c.  6. 
that  (2)  if  the  Teftator  make  the  other   Tointenant  his  Executor,  licctJ«*  civile  con- 

•   V.        i  a  ,-,-         ■  1   •     J  1       T-.      1    r    n-      1     r^  trarium    dicat.   L. 

againft  whom  an  Ainon  is  commenced  in  the  Eccieliaftical  Court  Cum  alicnum.  c. 
in  a  Caufe  of  Legacy  ;  nevcrthelefs  the  Executor  is  not  to  be  ad-  de  legatis. 
judged  to  pofiefs  the  faid  Goods  as  Executor,  or  by  Right  of  the  re°nfnofiriTrJii!e! 
Will,  but  by  the  Title  and  Right  of  the  Survivor  c  $   and  fo  the  Doft.  &  Stud.  lib.* 
Executor  is  to  be  diimified,  and  the  Will  in  that  Refpeft  to  be  2'  c\2?-  SecUs >" 

......  '  r  re  civih,   ut    late 

judged   VOld  d.  per  Olden,  de  ac- 

tion. clafT.  4.  a£Hon. 
pro  focio.     c  Doft.  &  Stud.  I.  2.  c.  25.     d  Vide  fupra  eadem  part.  §  3.  n.  8. 

Secondly,  (3)   An  Adminiftrator  cannot  make  a   Teftament  of 
thofe  Goods  which  he  hath  as  Adminiftrator  c  ;  becaufe  he  hath  not e  Brook  tit.  admi- 
any  fuch  Goods  to  his  own  proper  Ufe,  but  ought  therewithal  to  n'ft[ator  n.7.Fitz. 

1     1       t^   1  it  •  c     1        1       1  t^     r  1  in    1  herb.  eod.  tit.  n.  2. 

pay  the  Debts   and  Legacies  or  the  dead  Perlon,  and  to  diitribute 

the  reft  (if  any  Thing  do  remain)  in  charitable  Ufes  f.     And  for  .f  plowd.  in  Caf. 

that  Caufe  (4.)  every  Adminiftrator  is  accountable  to  the  Ordinary  ^Itlthamjol.  525 

for  fuch  Diftribution  of  the  Goods  of  the  Deceafed,  committed  to  516. 

his  Adminiftration  s.     And  (5)  though  an  Executor  of  an  Execu-  ec.itaquorandam, 

tor  may  adminifter  the  Goods  of  the  former  Teftator  h  ;  yet  the  J®  ^m',  lib-  ? 

p  A1--D  1      •    in  1       >-.        1        r  i  1       provinc.  al.  conft. 

Executor  or  an  Adminiftrator  cannot  adminifter  the  Goods  or  the  Cant.  Stat.  Ed.  3. 
former  Deceafed,  but  a  new  Adminiftration  is  to  be  committed  by  *"•  31-  c'  "• 
the  Ordinary  of  all  the  Goods  unadminiftred  by  the  late  Admini-  ,It  */a,    '  3'  an' 
ftrator,  as  if  he  had  alfo  died  inteftate,  any  Teftament  or  Affigna- 
tion   of  an   Executor  by    him  notwithftanding'.     By  this  then  it 'Brook  Abridg.  tit. 
appeareth,  that  the  Authority  of  an  Executor  is  greater  than  of  an  *? TlGroundJ'X 
Adminiftrator  ;  for  an  Executor  may  appoint  an  Executor  to  the  61. 
firft  Teftator ;  fo  cannot  an  Adminiftrator.     Howbeit  an  Executor 
cannot  give  away  the  Goods  of  the  Teftator  in  his  Will  by  Lega- 
cies, no  more  than  an  Adminiftrator  k  ;  for  thofe  Goods  are  not  the  \  pl°wd.  de  Car. 
proper  Goods   of  the  Executor,  but  are  to  be  employed  for  the  ^r^tha^"1  y  an 
Behoof  of  the  Teftator  j ;  and  in  that  Refpecl:  alfo  is  the  Executor  '  c.  flat,  die  tcfta.  1. 
accountable  to   the  Ordinary,  as  well  as  the  Adminiftrator"1.     I j^S"*1, con" 
mean  of  a  bare  and  mere  Executor,  of  whofe  Diligence  the  Tefta-  „,  Eod.  e.ftatutum. 

tor 
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tor  made  fpecial  Choice,  to  whom  nothing  is  bequeathed  in  the 
faid  Teftament.  But  of  the  Profits  and  Fruits  which  happen  and  a- 
rife  out  of  thofe  Goods  which  belong  to  any  as  Executor,  he  may 
make  his  Teftamenr,  though  not  of  the  Goods  themfclves,  as  hath 

0  Sup.  part  2.  §.  9.  been  afore  faid  °. 

Thirdly,  By  the  Opinion  of  divers  Juftices  of  this  Realm,  and 
Doctors  of  the  Canon  and  Civil  Law,  (6)  the  Goods  of  this  Realm, 
fitFExe?n^o8.dS' that  is  to  %>  of  the  antient  Crown,  and  Jewels,  cannot  be  difpofed 
n  Supra  part  2.  §.ulr.  by  Will  P,  as  is  aforefaid  **. 

Fourthly,  (7)  Thofe  Things  which  belong  to  any  College  or  Hof- 

pital  cannot  be  devifed  by  the  Teftament  or  Laft  Will  of  the  Mafter 

>-Pcrk;nstit.Dcvire0f  the  fajd  College  or  Hofpital  r.     (S)  The  fame  may  be  faid  of  a 

fik52.°??9.&StUd'  Mayor  of  any  City  or  Borough  ;  for  he  cannot  by  his  Teftament  be- 

1  Perkins tir.Devife,  queath  any  Thing  belonging  to  the  City,  Borough  or  Commonalty  f ; 
f.96.  §.nonfolum.       more  than  a  Mafter  of  a  College  or  Hofpital,  fuch  Things  as  ho 

Inft.  dc  lesa.  vcr.  ,,.„.,  ri/^-n  tt    r  ■      i  r  b"""" 

fed  fi.  hath  in  Right  of  the  College  or  Hoipital t. 

« Perkins ubifupra.  Fifthly,  (9)  The  Goods  of  the  Church  cannot  be  devifed  by  Te- 
« S£?iEfc  2S  ftament  u  :  But  the  Corn  growing  upon  the  Glebe  x,  and  certain  o- 
c  11.  ther  Goods,  may  be  bequeathed,  as  hath  been  before  declared  y. 

yeSuiPtr"  Pan  *'  §'  Sixthly,  (1  o)  Thofe  Things  which  after  the  Death  of  the  Teftator 
pcnu  defcend  to  the  Heir  of  the  Deceafed,  and  not  to  his  Executor,  cannot 

*  Perkins  tit.  Dc-  be  devifed  by  Teftament  z  ;  except  in  fuch  Cafes  where  it  is  lawful 
K»recafu?  mu?uaCns to  devi*"e  Landsj  Tenements,  or  Hereditaments.  And  therefore  if  a 
fura.'  Man  feifed  of  Lands  in  Fee,  or  Fee-tail,  bequeath  his  Trees  grow- 

ing upon  the  faid  Land  at  the  Time  of  his  Death,  this  Devife  is  not 
good,  except  as  before :  But  if  he  devife  the  Corn  growing  upon  the 
fame  Land  at  the  Time  of  his  Death,  from  the  Heir  to  fome  other 
Perfon,  this  Devife  is  good,  albeit  the  Land  whereupon  it  groweth 
be  not  devifeablc.  The  Reafon  of  the  Difference  is,  becaufe  the 
Trees  are  Parcel  of  the  Freehold,  and  defcend  together  with  the 
Land  to  the  Heir,  and  not  the  Executor :  But  it  is  not  fo  of  Corn, 
for  the  fame  fhall  go  to  the  Executor  as  Parcel  of  the  Teftator's 
Goods.  And  therefore  (n)  if  a  Man  be  feifed  of  Lands  in  the 
Right  of  his  Wife,  and  fow  the  Land,  and  devife  the  Corn  growing 
upon  the  fame  Land,  and  die  before  the  Corn  be  reaped  ,•  in  this 
Cafe  the  Legatary  fhall  have  the  Corn,  and  not  the  Wife:  But  it  is 
othcrwife  of  Grafs  and  Herbs  not  feparated  from  the  Ground  at  the 
Time  of  the  Death  of  the  Teftator.  (12)  If  a  Man  feifed  in  Fee, 
in  Right  of  his  Wife,  do  let  the  fame  Lands  for  Years  to  a  Stranger, 
and  the  Leffce  foweth  the  Ground,  and  afterwards  the  Wife  dieth, 
the  Corn  not  being  ripe :  In  this  Cafe  the  Leflee  may  devife  the 
fame  Corn,  notwithftanding  his  Eftate  be  determined.  So  is  it, 
(13)  if  he  that  is  Tenant  by  Curtefy  of  England  of  Lands,  Tene- 
ments or  Hereditaments  for  his  Life,  let  the  fame  Land  to  another 
for  Years,  and  the  Lelfor  die  within  the  Term  of  thofe  Years  :  In 
this  Cafe  the  Leflee  may  devife  the  Corn  which  fhall  be  growing 
upon  the  fame  Land,  not  ripe  at  the  Time  of  the  Death  of  the  Te- 
ftator. Likcwife  (14)  if  the  Tenant  in  Dower  fow  thofe  Lands 
which  he  hath  in  Dower,  and  make  his  Executors,  and  after  dieth, 
the  Corn  not  feparated ;  there  the  Executors  fhall  have  the  Corn, 
notwithftanding  the  fame  be  not  feeded.  And  fo  the  Tenant  in 
Dower  may  devife  the  Corn  growing  upon  that  Land  which  fhe 
holdeth  in  Dower,  at  the  Time  of  her  Death.  But  it  is  not  always 
lawful  for  a  Man  or  a  Woman  to  devife  the  Corn  by  them  fown : 
2  -  For 
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For  (15)  if  a  Man  feifcd  of  Land  in  Fee  do  infeoff  a  Stranger  in 
Mortgage  upon  Payment,  and  not  Payment  made  on  the  Party  of  the 
Feoffor  at  a  certain  Day,  and  the  Feoffee  fow  the  Land,  and  the 
Feoffor  pay  the  Money  at  the  Day  appointed,  and  enter :  In  this 
Cafe  it  is  thought  that  the  Feoffee  cannot  devife  the  Corn  growing 
upon  the  faid  Land.  Likcwife  if  he  that  is  Tenant  in  Tail  of  cer- 
tain Land  do  let  the  fame  Land  for  Term  of  Life,  and  the  Lcffec  do 
fow  the  fame  Land,  and  the  Tenant  in  Tail  die,  and  the  Iffue  do 
recover  the  fame  in  Formcdon  in  Dcfcender  before  the  Corn  be  fc- 
parated :  It  is  thought  in  this  Cafe  that  the  Iffue  in  Tail  may  be- 
queath the  fame  by  his  Teftament.  Moreover  (16)  if  a  Man  feifcd 
in  Fee  have  iffue  a  Daughter,  and  die,  his  Wife  being  great  with 
Child,  and  the  Daughter  enter  and  fow  the  Ground,  and  afterward 
before  the  Corn  is  fevered  the  Wife  is  delivered  of  a  Son,  and  there- 
upon his  next  Friend  do  enter  for  him;  yet  the  Daughter  may  de- 
vife the  Corn  growing  upon  the  fame  Land:  But  if  after  the  Sowing 
of  the  Corn,  and  before  the  Birth  of  the  Son,  the  Mother  hath  reco- 
vered her  Dower  againft  her  Daughter,  and  the  fame  Land  that  is 
fown  is  allotted  or  afligned  unto  her  by  the  Sheriff  for  her  Dower, 
in  Allowance  of  other  Lands;  there  the  Mother  may  devife  the 
Corn  growing  upon  the  faid  Land,  and  not  her  Daughter. 

A  Man  may  devife  the  Com  growing  on  his  Lands  at  the  Time  Perkins,  Sett.  510, 
of  his  Death ;  but  if  the  Teftator  is  LeJJee  for  Tears,  and  fow  the 
Land  a  fliort  Time  before  his  Leafe  expires,  and  then  dies  before 
the  Corn  can  poflibly  be  ripe  within  the  Term,  in  this  Cafe  a  Devife 
thereof  is  void,  becaufe  he  himfelf  could  not  have  reaped  it  after 
the  Expiration  of  the  Term,  if  he  had  lived ;  but  where  the  Wife 
hath  an  Eftate  in  Fee  or  in  Tail,  or  for  Life  or  Years,  and  the  Hu£ 
band  fow,  and  dies  before  the  Corn  is  ripe,  his  Executor,  and  not 
the  Wife,  Ilia  11  have  it. 

Seventhly,  Forafmuch  as  thofe  Things  which  after  the  Death  of 
the  Teftator  defcend  to  the  Heir,  and  not  to  his  Executor,  are  not 
devifable  by  his  Will,  except  in  fuch  Cafes  where  Lands,  Tenements 
and  Hereditaments  are  devifable  :  Therefore  thofe  Things  which  be 
affixed  unto  the  Freehold  are  no  more  devifable  than  the  Freehold  it 
jelf;  as  the  Windoivs,  with  the  fables  dormant _,  and  Benches  affixed 
thereunto,  or  mortifed.  Infomuch  that  if  a  Tenant  for  Years  do,  up- 
on his  own  proper  Colts  and  Charges,  fet  Glafs  in  the  Windovis  of 
the  Ho7ife  which  he  holdeth  of  another,  the  fame  is  thereby  made 
Parcel  of  the  Houfe  or  Tenement ;  and  cannot  be  taken  away,  with- 
out Danger  of  Puniihment  for  Wafte  5  and  confequently  not  devifa- 
ble by  his  Laft  Will  and  Teftament.  For  without  the  Glafs  the 
Houfe  is  not  perfect;  for  it  lying  open  to  Tempefts  and  Rain,  the 
Timber  thereof  is  fubjeel:  to  Putrefaction  and  Wafte :  And  therefore 
the  Glafs  annexed  unto  the  Windows  of  the  Houfe,  either  by  Nails, 
or  otherwife,  together  with  the  Furnaces  and  Ovens,  fet  in  Mortar 
or  Stone,  mail  accrue  to  the  Heir  of  the  Landlord,  and  not  to  the 
Executors  of  the  Tenant a.  The  like  may  be  refolvcd  of  the  Wain-  *  D-  CoI<e  ]&4-  «* 
[cot  annexed  unto  the  Houfe,  either  by  the  Leffor  or  the  Leffee ;  for  Kefway /*Refponi 
being  affixed,  it  is  Parcel  of  the  Houfe,  and  fo  not  otherwife  devifa- fo.  ss.  n.  $.&t°c/£.fi.a 
ble  than  the  Houfe  it  felf  whercunto  it  is  affixed.  Neither  is  there 
any  Difference,  whether  the  fame  be  affixed  by  Nails,  great  or  lit- 
tle, or  by  Screws  or  Irons  let  in  through  the  Polls  or  Walls  of  the 
Houfe :   For  being  affixed  to  the  Freehold,  by  thefe  or  any  other 

A  a  Ways 
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Ways  or  Means,  the  Wainfcot  cannot  be  removed  by  the  Tenant, 
.  Cafe  which  if  he  do,  he  is  punifhablc  in  an  Action  of  Wafte  ;  and  there- 
HerMW^.ubifup.  fore  he  cannot  make  his  Teftament  thereof  b. 

The  Law  will  not  permit  a  Devife  of  a  perfonal  Thing,  with  a 
Remainder  over;   but  the  Ufe  of  it  may  be  devifed  to  one,  and  the 
Remainder  over  to  another ;  and  then  the  Property  is  veftcd  in  the 
laft  Devifee. 
a  And  185.  The  Father  had  a  Leafe  for  Years  of  a  Farm,  and  he  devifed  to 

his  Son  John  the  whole  Tears,  and  if  he  die  within  the  Term,  then 
to  his  Daughters ;  John  died  Inteftate,  and  his  Adminiftrator  fold 
the  Term ;   and  adjudged  good,    becailfe  a  Devife  of  a  Chattel, 
with  Remainder  over,  is  void. 
March  K.ep.  iotf.       The  Husband  devifed  his  Goods  to  his  Wife  for  Life,  and  after 
her  T)eceafe  to  Tf.  S.  who  fucd  in  the  Court  of  Equity  of  the  Mar- 
chers in  Wales,  to  fecure  his  Intereft  in  Remainder,-  but  a  Prohibi- 
tion was  granted,  becaufe  a  Devife  of  the  Goods  thcmfelves,  with 
a  Remainder  over,  is  void,  but  not  where  the  JJJe  and  Occupation 
of  them  is  firft  devifed. 
Vachti  verf.  Lemon.      Yet  where  the  Husband  devifed  the  Ufe  of  feveral  Paintings  and 
iChanc.Rcp.129.^^  Medals,  &c  to  his  Wife  for  Life,  and  after  her  Deceafe, 
that  the  fame  mould  remain  to  his  Son,  if  me  was  then  with  Child 
of  a  Son  i  but  if  not,  or  if  the  Son  mould  die  without  Iffue  Male  of 
his  Body,  then  the  fame  to  remain  over  to  the  Ufe  of  Thomas  Va- 
chelh  it  was  decreed  that  this  Limitation  over  was  void. 
BroadJ-urji  verf.  Ri-     Money  cannot  be  devifed  from  one  to  another:   As  for  Inftance, 
«Ww.zVcnt.34j,.the  Xeftator  had  Three  Daughters,  to  whom  he  devifed  540/.  e- 
qually  to  be  divided ;   and  if  any  of  them  died  without  IJfue,  her 
cPart  to  go  to  the  Survivor ;  one  of  them  married  and  died  without 
Iffue;  the  Husband  exhibited  a  Bill  againft  the  Executor,   and  the 
furviving  Sifters  for  his  Wrife's  Part,  being  180/.  and  had  a  Decree, 
becaufe  a  Sum  of  Money  cannot  be  entailed. 

Finally,  (17)  Whereas  by  the  Civil  Law  it  was  lawful  for  the 

Teftator  to  bequeath  not  only  his  own  Things,  but  another  Man's 

«■  §.  Nonfoium.in-  aif0  c  .  jnf0much  that  the  Executor  was  compellable  to  redeem  the 

aiknumx^'iegal  ^me  Thing,    and  deliver  it   to  the   Legatary;   or  if  the  Owner 

would  not  fell  it,  then  to  pay  the  juft  Value  thereof  to  the  fame  Le- 

a  Eod.§.  non  folum.  gatary  d;  unlefs  the  Teftator  were  ignorant  that  the  fame  Thing 

L.  non  dubium.  ff.  jj^  De]ong  to  another,  and  did  fuppofe  it  to  be  his  own,-  in  which 

cSa'  v  £afe  tjie  Legacy  is  void,  fo  that  the  Executor  is  neither  bound  to 

e  d.  §.  non  folum.  buy  the  Thing,  nor  to  pay  the  Value  thereof e,  becaufe  if  the  Tefta- 

L.fiunum.§.firem.  tor  j^d  known  that  it  had  been  another  Man's,  he  would  not  have 

*  d.  §.  non  fblum.  bequeathed  the  fame  f :   Yet  neverthelefs  both  by  the  Laws  Eccle- 

inftit.  dc  lega.       fiaftical  s,  and  alfo  by  the  Laws  of  this  Realm  h,  no  Man  can  be- 

LS^&iwcw!  qucath  or  devife  any  Thin§  by his  Laft  WiII> favins  onl.y that which 

in  fin.  Panor.  in  is  his  Own,  and  that  which  he  hath  to  his  proper  Ufe  ' ;  and  if  he 
repc.  c.  cum  effes.  j    bequeath  any  other  Man's,  the  Bequcfl:  is  void,  fo  that  the  Exe- 

eod.  tit.  n.  iS.  Bar.  }  .  ,       J.  ,  ,  ■      V-.  r        \ 

rraft.de  differentiis  cutor  is  neither  bound  to  redeem  the  I  hing  tor  the  Legatary,  nor 
inter  jus  can.  &  to  pay  the  Value  thereof  k  ;  and  that  without  Diftinction,  whether 
h'p'iowden'in  caf.  tne  Teftator  did  know,  or  not  know,  whether  the  Thing  bequeath- 
inter  Brandy  &  ed  were  his  owd,  or  another  Man's '.  But  what  if  the  Teftator  do 
Qramham.  Hue  e-  bequeath  fomething  which  at  the  Time  of  the  making  the  Tefta- 
fupcVuwfcribuntu"  nient  is  not  his,  but  the  Teftator  afterwards  doth  buy  the  fame? 

in    initio  hujus    §. 

dc  coemptorc  feu  condomino  difponente.        '  Plowd.  ubi  flipra.         k  Covar.  Panor.  Sichard.  ubi  fupra.        !  Si 

cnim  ignoraffct  rem  effc  alicnam,  tunc  vel  civili  jure  non  valet  legatum.  §.  non  folum.  Inftk.  de  lega. 

3  Whether 
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Whether  is  this  Thing  due,  or  recoverable  by  the  Legatary  ?  By  the 
Civil  Law  it  is  not  due  m,  but  in  fomc  few  Cafes  n.    By  the  Laws  m  l.  i.  ff.  deregul. 
of  this  Realm  it  feeraeth  that  we  are  to  diftinguifh,  whether  fome  Canon, 
fpecial  Thing  be  devifed  or  not.     For  if  a  fpecial  or  certain  Thing  tach^v^bT'reguU 
be  devifed,    as  if  the  Teftator  do  bequeath  the  Manor  of  D^/i?,  Caton. 
then  tho'  the  Teftator  had  no  fuch  Manor  when  the  Will  was  made, 
yet  by  the  Purchafe  made  afterwards,  the  Teftator  is  prcfumed  to 
have  had  this  Meaning  from  the  Beginning,  to  purchafe  the  fame 
for  the  Benefit  of  the  Legatary  ;  and  fo  the  Dcvife  is  good  °.    But  if  o  piowcj,  ;n  Caf.in- 
the  Legacy  be  not  fpecial,   but  general,   as  if  the  Teftator  do  be-  rfr  Bret  &  Rygden, 
queath  all  his  Lands  j  then  the  Teftator  having  fome  Lands  at  the  ol" 544' 
Time  of  making  the  Teftament,  and  purchasing  other  Lands  after- 
wards, thefe  Lands  purchafed  after  the  Making  of  the  Teftament 
mall  not  pafs  P.     But  howfoever  the  Laws  of  this  Realm  have  de-  v  piowd.  ubi  fupra. 
termined  concerning  the  Dcvife  of  Lands,  Tenements  and  Heredita- 
ments, purchafed  after  the  Making  the  Teftament :  Yet  concerning 
Goods,    if  the  Teftator  do  bequeath  any   fuch  Thing  in   general 
Therms,  as  a  Horfe  or  an  Ox,    although  the  Teftator  have  neither 
Horfe  nor  Ox  at  the  Time  of  his  Teftament  made,   neither  yet  at 
the  Time  of  his  Death,  the  Legacy  is  not  therefore  void  ^  ;  but  the  i    Bar.  Paul,  de 
Executor  is  bound  to  deliver  an  Horfe,  or  an  Ox :   As  elfewhere  is Caft-  &  alii  «?  L« 
confirmed ;  where  alfo  is  mewed  to  whom  the  Choice  belongeth  in  d^w.^ff™  lter* 
this  Cafe,  and  what  Manner  of  Thing  is  to  be  delivered  r.  r  infra  part  7.  §.1. 

So  a  Devife  of  300/.  to  be  paid  to  his  Child  which  he  (hall  have  p;«  vcrfus  Fidgeon. 
at  his  Death  -,  and  if  none,  then  to  his  Sifter  R.  S.  afterwards  he  had  1  Chanc.  Rep.  301, 
Three  Children,  and  then  by  a  Codicil  he  devifed  200  /.  a-piece  to 
his  Children,  but  did  not  fay  for  their  Portions ;  decreed,  that  they 
mall  have  a  Share  of  the  300  /.  and  likewife  200  /.  a-piece  by  Way 
of  Accumulation. 

The  Devife  was  of  Money  to  a  Woman  at  her  Age  of  Twenty-  adeny's  Cafe, 
one  Years,  or  Marriage,  to  be  paid  to  her  with  Interefi,  and  ilie  died  *  ch^ReD.  155. 
before  Twenty-one,  and  unmarried  :  Adjudged  that  the  Money  fhall  s.c. 
go  to  her  Executor ;  but  if  it  had  not  been  faid,  when  to  be  paid., 
and  me  had  died  before  Twenty-one,  rjc.  it  had  been  a  lapfed  Le- 
gacy. 

Devife  of  a  Sum  of  Money  to  CT.  S.  to  be  difpofed  by  him  for  cer-  Martin  verf.Dra^. 
tain  Turpofes  which  he  (the  Teftator)  in  a  private  Note  mould  ac-  \^Tttorm%lt*\ 
quaint  him  withal,  and  he  died  without  making  any  fuch  Note :  It  Verfus  SidJrfip?* 
was  decreed  for  'T.  S.  becaufe  'tis  a  Devife  to  him  and  not  to  the 
Executors,  for  it  doth  not  appear  that  they  were  to  take  any  Thing 
by  the  Will. 

Devifes  of  Leafes  and  Chattels  real,  when  good,  when 
net,  and  to  whom. 

WH.  poffeffed  of  a  long  T'erm  of  Seventy-fix  Tears,  devifeth  child  vcrfus  Bayiie. 
.  that  W-  Heath  his  Son,  and  his  jJjfigns,  fhould  have  the  *vcTr°;e4s5f  s  c 
faid  Tenements  and  Reverfion  of  them,  and  all  his  Title  and  Intereft  aiioiTRep.^p.s.c. 
in  the  faid  Tenements,  for  all  the  other  of  the  faid  Seventy-fix  Years  Palm-  48-  333-  s-c- 
which  mould  be  unexpired  at  the  Time  of  his  Wife's  Death  :  Pro-  L^w^v!-^- 
vided,  that  if  the  faid  W.  died  without  Iffue  living  at  the  Time  oi\;j!>.  Cm.  Car.  230. 
his  Death,  that  "tho.  his  Son  mould  have  it  for  all  the  Refidue  of  ^e  ch?5a£e  offt^' 
the  Seventy-fix  Years  unexpired,  from  the  Death  of  his  Wife  and  of  ""  v"    eat  po 

A  a  2  JF. 
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If.  without  Iflue ;  and  if  he  died  without  Iflue,  then  to  his  Daugh- 
ters :  W.  aliens,  and  dies  without  Iflue.  The  Queftion  was,  whether 
this  Alienation  fhall  bind  1".  H.  or  that  he  may  avoid  it :  Adjudged 
that  this  Alienation  fhall  bind  7".  H.  for  when  he  limited  it  to  W>  and 
his  Ajjigns,  all  the  Eftate  was  vefted  in  him,  and  he  had  an  abfolute 
Power  to  difpofe  thereof:  And  then  the  Provifo  thereto  added  is 
void  to  reftrain  the  Alienation  ;  and  the  Limitation  to  the  Heirs  of 
the  Body  and  the  Provifo  are  all  one. 

L.  devifed  a  Term  of  Years  to  A.  and  the  Heirs  of  his  Body,  and 
if  he  die  without  Iflue,  that  it  mail  remain  to  another  :  It  was  ad- 
judged a  void  Remainder,  for  he  cannot  limit  a  Remainder  upon  a 
Term  after  the  Death  of  another  without  Iflue ;  for  fuch  an  Entail 
f  i-jac.JntheEx-  0f  a  nperm  js  not  allowable  in  Law,  for  the  Mifchief  which  other- 
tSSvcS wife  would  enfue,  if  there  fhould  be  fuch  a  Perpetuity  of  a  Term  f. 
Dyer  358.  b.  The  Teftator  devifed,  that  his  Wife  fhould  have  all  the  Land  in 

his  Leafe  which  he  had  for  Sixty  Years,  for  fo  many  Years  of  that 
Leafe  as  {he  fhould  live,  and  after  her  Deceafe,  the  Refidue  to  her 
Son  and  his  Affigns,  and  made  her  Executrix,  and  died :  Adjudged 
that  this  Remainder  was  good. 
Dyer  7.  A  Term  for  Years  will  not  only  bare  a  Remainder,  as  in  the 

Cafe  laft  mentioned,  but  a  Remainder  upon  a  Contingency,  (cv's.) 
the  Father  devifed  a  Term  of  Years  to  his  Daughter,    and  to  the 
Heirs  of  her  Body,  Remainder  to  his  fecond  Daughter  in  Tail ;  this 
is  void,  becaufe  the  Teftator  had  difpofed    all    the  Term  to   his 
Daughter  i  befides  the  Law  will  not  allow  a  Term  for  Years  to  be 
limited  in  Remainder,  unlefs  'tis  upon  a  Contingency:    As  for  In- 
ftance,  if  the  Teftator  had  devifed  a  Term  for  Years  to  T.  S.  and  if 
he  die  within  the  T^erm,  that  E.  G-  mould  have  the  Refidue,  fuch 
a  Remainder  is  good,  becaufe  he  had  not  difpofed  the  whole  Term 
to  T.  S. 
1  Roll.  Abr.  610.      TV.  C.  poflefled  of  a  Term  for  Years  devifed  it  to  his  Wife  for 
cited  in  W.  Jones  LJfC}    and  afterwards  that  Jo.  his  Son  fhould  have  the  Occupation 
thereof  as  long  as  he  had  Iflue,  and  if  he  died  without  Iflue  unmar- 
ried, that  y.  his  younger  Son  mould  have  the  Occupation  thereof  as 
This  Cafe  is  denied  iong  as  he  had  Iflue  of  hii  Bodv  ;   and  if  he  died  without  Iflue  un- 
Tnd^Z'T£sZb  married,  he  devifed  the  Moiety 'to  2).  his  Daughter,  the  other  Moie- 
i  Salic  22  ^.  which  ty  to  R.  and  Jf.  his  Sons,  and  made  his  Wife  Executrix,  and  fhe  af- 
fee  hie  poftea.       fented  to  the  Legacy,  and  died ;   Jo.  and  Jafper  died  without  Iflue, 
unmarried  :  Adjudged  that  R.  and  W.  iliould  have  a  Moiety.     And 
this  Cafe  differs  from  the  Cafe  of  Child  and  'Baylie  abovefaid :  Be- 
caufe the  Limitation  here  is,  \if  he  die  without  Iffue  unmarried^] 
which  is  upon  the  Matter,  that  if  he  dies  within  the  Term,  for  if 
he  be  not  married,   he  cannot  have  Iflue ;    but  in  Child's  Cafe,  he 
might  have  Iflue,  and  yet  if  that  Iflue  fhould  die  without  Iffue  in  his 
'H.ojac.Rorsso.  Lrfe_time,  it  fhould  remain,  which  the  Law  will  neither  expect  nor 

Rhetornk  and  Chap-       -urn'. 

feu.  2  Built.  28.      will  iufter  c. 

Lcflee  for  Years  devifeth  his  entire  Term  to  A.  'Provifo,  if  he  dieth 
living  J.  S.  then  the  Refidue  of  the  Term  fhall  remain  to  y.  S.   A. 
doth  alien,  and  dieth  :   fer  Hale  &  Mount  ague  ^   y.  S.  is  without 
««E.(f.  Dy.fo.  74- Remedy  u. 

Lcflee  for  Forty  Years  of  a  Houfe  devifeth  the  Houfe  to  y.  S. 

without  limiting  what  Eftate  he  fhall  have  :  The  Devifee  fhall  have 

*M.i4Eiiz. Dy.fo.  t\v2  entire  Term;  for  he  cannot  have  it  for  Life,  at  Will,  nor  for  a 

307.  Andcrf.Rep.n.  ,    ,-    „-,  c  v  v 

j0j  t     leis  1  erm  or  Years  x. 

z  A 
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A  Man  made  his  Will  in  this  Manner;  viz.  I  have  made  a  Lea fe 
for  'Tzventy-one  Tears  to  J.  S.  paying  but  Twenty  Shillings  Rent : 
'Per  Curiam^,  it's  a  good  Leafe  by  the  Will ;  for  that  Word  [I have] 
fhall  be  taken  in  the  prefent  Tenfe,  as  is  the  Word  \fDcdi]  in  a  Deed 
of  Feoffment  y.  kT^juS! 

Leffee  for  Sixty  Years  devifed  it  in  this  Manner:  I  give  my  Wife  '  *  ' 
and  my  Confin  my  Term  for  their  Lives,  and  after  to  fitch  cPerfons 
as  JJjall  remain  %7i  my  Hovfe  at  N.  at  the  Time  of  their  Deceafe ; 
the  Wife  furvives,  and  affigns  the  Term  to  another;  the  Heir  of  the 
Leffor  enters,  and  lets  for  Years,  the  Term  expires,  the  LefTee  con- 
tinues in  Poffeffion  until  the  Death  of  the  Wife.  The  Queftion  was, 
if  this  Remainder  of  the  Term  were  good.  Two  Juftices  held  it 
was  not,  becaufe  it  was  but  a  Pojfibility,  and  there  cannot  be  any 
Remainder  thereof;  and  no  Counlel  can  advife  how  fuch  a  Remain- 
der by  any  Act  can  be  executed,  and  therefore  it  cannot  be  good  in  a 
Will.  But  Two  other  Juftices  to  the  contrary,  and  they  relied  up- 
on the  Authorities  of  JVelden  and  Paramors  Cafe.  Tl.  Com.  Sed  ad- 
jomatur  z.  *  m.  5  jac.  b.  r.; 

Mallet  verfus  Sacltford.  Crook  part  2.  fo.  198.    1  Roll.  Abr.  610] 

Thofe  Cafes  are  as  follow,  {viz.)  Lejfee  for  Tears  devifed  that  WeiUen  v.Eiki»gfc*i 
his  Wife  fhould  have  the  Occupation  of  his  Lands  for  fo  many  Tears  Flow" Com' 5I9' 
as  he  fliould  live,  and  after  her  Deceafe  the  Refidue  to  her  Son,  and 
made  her  fole  Executrix,  and  died,  the  \\ridow  fold  the  Term  and 
died  before  the  Leafe  was  expired :  Adjudged  this  was  not  a  Devife 
of  the  whole  Term  to  the  Wife,  but  upon  a  Contingency  if  fhe 
fhould  live  fo  Ion",  and  her  lntereft  was  to  determine  on  her  Death, 
fo  that  this  Sale  was  void  againft  the  Son,  becaufe  the  Remainder 
was  to  arife  to  him  upon  a  Contingency  of  her  Dying  before  the 
Term  expired;  therefore  the  Devife  of  the  Refidue  to  him  fhall  be 
expounded  to  precede  the  Devife  to  the  Wife,  that  both  may  ftand, 
for  there  was  no  exprefs  Lf  ate  for  Life  devifed  to  her;  if  it  had, 
fhe  would  have  been  entitled  to  the  whole  Term,  becaufe  in  Judg- 
ment of  Law  an  Eftatc  for  Life  is  more  valuable  than  for  Years. 

So  where  LefTee  for  Years  devifed  all  his  Term  to  his  Son,  and  'Paramour  v.  Yard* 
that  his  Wfe  fliould  have  the  Occupation  of  the  Lands  d/iring  his ,ey'  Com• 53' 
Minority  ;  fhe  fold  the  Term  (being  Executrix)  and  died:  Adjudged 
that  her  Sale  was  void  againft  her  Son,  for  it  fhall  be  intended  that 
the  Devife  to  her  fhall  precede  the  Devife  to  him,  tho'  it  follow  in 
Words,  and  that  fhe  had  not  the  whole  Term,  but  only  Part  of  it 
during  the  Nonage  of  her  Son,  and  the  Remainder  was  to  veft  in 
him  upon  the  Contingency  of  his  living  till  he  came  of  Age. 

A  Man  poffeffed  of  a  Term  for  Forty  Years,  by  his  Will  devifeth 
the  fame  to  J.  S.  after  the  Death  of  his  Wife,  and  that  the  Wife 
fliould  enjoy  it  during  her  Life,  and  that  J.  S.  mould  neither  devife 
it  nor  fell  it,  but  leave  it  to  defcend  to  his  Son ;  and  in  the  mean 
Time  my  Will  is,  that  my  Wife  fhall  have  the  Ufe  thereof  during 
her  Life,  yielding  10/.  yearly  to  J.  S.  during  her  Life,  at  2  Feafts; 
and  made  his  Wife  Executrix,  and  died :  The  Wife  entred,  and  paid 
the  10/.  yearly  according  to  the  Will.  In  this  Cafe  Three  Points 
are  refolved.  1.  That  J.  S.  doth  not  take  by  Way  of  Remainder, 
but  by  Way  of  executory  Devife ;  and  a  Man  may  devife  fuch  an 
Eftate  by  his  Will,  which  he  cannot  make  by  A  (St  executed :  And 
the  Cafe  is  no  more  than  this,  that  after  the  Death  of  his  Wife,  J.  S. 

fhould 
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fhould  have  the  Refidue  of  the  Term.     2.  The  Devife  is  good,  be- 
ing a  Chattel,    which  may  veft  and  deveft  at  the  Pleafurc  of  the 
Dcvifor.     3.  That  there  is  no  Difference,   when  one  devifeth  his 
iS'JitilL/sLand  or  his  Leafe,  or  the  Ufe  or  Occupation,  or  the  Profits  of  his 
Cafe.  Land  a. 

Am™  v.  Lodhgton.  Devife  of  a  Leafe  for  Years  to  his  Wife  for  Life,  and  afterwards  to 
G°db-  i6-  his  Children  unpreferd;  thofe  who  argued  that  the  Wife  mould  have 

I  Leon!  92.  s.c.    the  whole  Term,  diftinguifhed  this  Cafe  from  that  o£Welkden,  where 

1  And.  61.  s.c.  the  Devife  was,  -that  the  Wife  Jhould  have  the  Lands  in  Leafey 
Rhet^lvC£pPel&c.  and  from  that  of  'Paramour,  &c.  where  the  Devife  was,  that 
and  Matthew  Man-  the  Wife  fhould  have  the  Profits  of  the  Lands  until  her  Son  came  of 
wing's  Cafe.  ^„c  .    jDUt  jn  tne  principal  Cafe  the  Lands  are  not  mentioned,  but 

the  very  Leafe  was  devifed:    But  adjudged  that  the  Wife  had  only 
an  Eftate  for  fo  many  Years  as  fhe  mould  live  ;  and  it  being  contin- 
gent whether  any  might  remain  at  her  Death ;  yet  if  any  did  re- 
main, they  were  upon  fuch  Contingency  intended  for  his  Children 
unprefer'd. 
price  verfus  Aimcry.      Devife  of  a  Term  for  Years  to  his  Wife  for  Life,   Remainder  to 
s^bftea  sheriff  J°^n->  and  the  Heir s  of  his 'Body,  who  died  in  her  Life-time :  Ad- 
andw°*WscTfe.  judged  that  the  Executor  of  John  had  no  Title  to  the  Term,  be- 
caufc  John  him f elf  had  only  a  contingent  Title  to  fo  much  thereof 
as  fhould  be  to  come  after  the  Death  of  the  Wife,  for  fhe  might 
happen  to  furvive  the  whole  Term ,•  therefore  if  the  Devifee  of  fuch 
a  contingent  Intereft  dies  before  the  Contingency  happens,  it  fhall 
not  go  to  his  Executor. 
Biandford  v.  Eland-     But  in  'Blandford's  Cafe  there  feems  to  be  a  contrary  Refolution; 
fird.  Moor  846.      which  was  a  Devife  of  a  Term  for  Years  to  his  Wife  for  Life,  Re- 
f  B^'ft?  98.  s.  c.    mainder  to  Thomas  and  Lucy,  if  they  have  no  Iffue  Male,  and  if 

2  cro.  394.  s.  c.  they  have  Iffue  Male,  then  to  be  referved  for  their  Benefit ;  they 
iRoii.Rcp.5i8.s.c.  na(j  futj1  iffue-,  and  then  Thomas  died:  Adjudged  that  the  Remain- 
der to  the  Iffue  Male  was  well  limited,  for  by  the  'Devife  of  the 
Term  for  Tears  to  the  Wife  for  Life,  fhe  had  ?iot  the  whole  Term  i 
but  upon  the  Contingency  of  her  living  fo  long,  and  the  Poffibility 
of  what  might  remain  at  her  Death  was  well  limited  to  Thomas  and 
Lucy  by  AVay  of  executory  Devife. 

sheriff  v.  Wrotham.  The  Cafe  of  Price  and  Almory  before-mentioned  is  denied  to  be 
a  Cro.  509.  Law  jn  sheriff's  Cafe,  but  that  Cafe  is  reported  in  a  very  incertain 

a  Roii.Abr.48.  s.'d  Manner,  as  followeth,  {viz-)  The  Teftator  devifed  a  Leafe  to  his 
Wife  for  Six  Tears,  Remainder  to  John,  if  he  comes  home  •,  and  if 
he  did  not  come  within  Six  Tears,  then  William  JJjould  have  it  till 
John  came  home;  William  within  the  Six  Years  devifed  the  Term  to 
Hefier,  and  made  her  Executrix,  and  died:  It  was  objected,  that 
this  was  a  meer  contingent  Intereft  to  William,  and  that  he  could 
not  have  the  Term  unlefs  he  had  outlived  Six  Years,  and  John  had 
not  come  home  within  that  Time,  becaufe  nothing  vetted  in  him 
till  then  ;  and  if  fo,  'tis  certain  he  could  not  devife  it :  But  adjudg- 
ed, that  there  being  an  exprefs  Devife  for  a  certain  Number  of  Six 
Tears,  and  afterwards  for  the  Refidue  of  the  Term  ;  'tis  not  a  Con- 
tingency, but  an  Intereft  vefted  after  the  Six  Years  in  William ;  but 
if  it  mould  be  a  Contingency,  'tis  fuch,  that  the  Term  might  have 
vefted  in  him,  if  he  had  furvived  the  Six  Years,  and  by  Confcquencc 
it  fhall  go  to  his  Executor ;  'tis  fo  reported  by  Juftice  Croke ;  and  by 
Rolls  in  his  1  Abr.  but  in  the  2d  Part  of  his  Abridgment,  he  re- 
ports it  otherwife,  (viz.)  that  William  could  not  devife  this  Contin- 
gency 
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gcncy  which  he  had,  within  the  Six  Years,  for  it  was  not  an  Inter eji 
vefied  in  him  till  after  thofe  Years  were  expired. 

If  one  be  pofifeflcd  of  a  Term  for  Years,   and  devife  the  fame  to 
another  and  his  Heirs,  or  his  Heirs  Males ;  the  Executors  or  Admi-  !_c- ! Jcffe PcJ£ 
niftrators,  not  the  Heirs  of  the  Devifee,  mail  have  it  b.  8*555,558. 

C.  devifeth  his  Land  to  A.  IB.  and  the  Heirs  Males  of  his  Body  for 
the  Term  of  Ninety-nine  Years :  By  this  Devife  J.  2.  hath  but  a 
Leafe  for  fo  many  Years,  if  the  Heirs  Males  of  his  Body  ihall  fo  long 
continue,  and  for  Want  of  IfTue  Male  the  Term  of  Years  mall  de- 
termine :  And  in  this  Cafe  the  Executor  or  Adminiftrator,  not  the  c  c  lib  1  fo  8 
Heirs  Males  of  A.  2.  fliail  have  it  after  his  Death  c.  Lu»ardLos'it°C&&. 

If  one  devifeth  his  Land  to  his  Executors  for  the  Payment  of  his 
Debts,  and  until  his  Debts  be  paid;    by  this  Devife  the  Executors 
have  a  Chattel  and  uncertain  Intereft,  and  they  and  their  Executors  d  Coke  Inft.part|. 
fliall  hold  it  until  their  Debts  be  paid,  and  no  longer  d.  4s. 

W-  feifed  of  Lands  in  Fee,  devifed  to  his  Daughter  and  her  Heirs, 
when  Hie  comes  to  the  Age  of  Eighteen  Years,  and  that  his  Wife 
mould  take  the  Profits  of  his  Lands  to  her  own  Ufe  until  the  Daugh- 
ter comes  to  the  Age  of  Eighteen  Years,  and  made  his  Wife  Exe- 
cutrix, and  died ,-  and  it  was  provided,  that  the  Wife  mould  pay 
the  old  Rent,  and  find  the  Daughter  at  School  until  flie  could  read 
and  write  EngMJh :  The  Wife  enters,  and  proves  the  Will,  takes 
Husband,  and  dies  ;  the  Husband  alfigns  this  Term ;  all  the  Condi- 
tions were  performed.  Adjudged,  1.  that  it  was  a  Term  for  Years 
in  the  Wife,  and  after  the  Death  of  the  Wife  the  Husband  mail  have  . 
it.  2.  This  Truft  of  Education  was  not  a  Limitation  perfonal,  that 
the  Leafe  mould  not  be  to  the  Wife  any  longer  than  me  may  edu- 
cate her  Daughter ;  but  it  was  agreed  that  any  one  may  educate  her,  e  t.  17  Jac  c.  B. 
and  find  her  at  School,  and  that  there  is  no  Fault  in  the  Wife,  for  2****?" \  Caf<V 

it's  the  Aft  Of  God-.  Hucrons    Rep.  fo. 

If  one  devifeth  his  Land  unto  his  Executors  until  his  Son  mall 
come  unto  the  Age  of  Twenty-one  Years,  the  Profits  to  be  imploy- 
ed  towards  the  Performance  of  his  Will,  and  when  he  mail  come 
to  that  Age,  that  then  his  Son  and  his  Heirs  mall  have  it;  by  this 
Devife  the  Executors  mall  have  it  until  he  be  of  Twenty-one 
Years  of  Age,  and  if  he  die  before  that  Time,  the  Executors  mail 
alfo  have  it,  until  the  Time  he  fliould  have  been  Twenty-one  Years 
of  Age,  if  he  had  lived  fo  long;  and  the  Word  [Jhall]  in  this  Cafe  is  f  ...  f 
taken  for  \Jhoul£\  f.    ;  B^/fcVJckfo  2°' 

If  a  Man  devife  his  Land  for  fo  many  Years  as  his  Executors 
fliall  name,  it  feemeth  this  Devife  is  not  good ;  but  if  it  be  for  fo 
many  Years  as  A.  B.  fliall  name,  and  he  name  a  certain  Number  of 
(Years  in  the  Teftator's  Life-time,  this  is  a  good  Devife  s".  s  pi.  Com.  fo.  524. 

H.  being  feifed  in  Fee  of  Lands  and  Houfes  in  L.  in  the  County 
of  0.  and  alfo  of  Houfes  and  Lands  in  W.  in  the  County  of  H.  let 
the  Houfes  and  Lands  in  W-  in  the  County  of  H.  to  A.  and  after- 
wards devifed  all  his  Meffuage  and  Lands  in  L.  in  the  County  of  0. 
and  all  his  other  Lands,  Meadows  and  Paftures  in  W.  in  the  Coun- 
ty of  H.  The  Queftion  was,  whether  the  Houfes  in  W-  in  the  Coun- 
ty of  H-  patted  by  this  Devife.  It  was  adjudged  that  by  a  Devife 
of  all  his  Lands,  Houfes  may  pafs ;  yet  if  the  Intent  of  the  Devifor 
is  othenvife,  as  in  this  Cafe,  they  fliall  not  pafs:  For  this  particular 
Devifing  of  his  Lands,  Meadows,  and  Paftures,  exclude  the  general 

Intend- 
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Intendment  of  this  Word  [terra,]  and  reftrain  it  only  to  arable  Land, 
h  T.  36  Elk.  Rot.  and  exclude  Houfes  and  Wood  h. 

359.     Ewer   verfus 

Mayden.  Crook  parts,  fo.  476.  Moor's  Rep.  T.  36  Eh?.,  n.  491.   Owen  74. 

By  a  Devife  of  omnia  bona,  a  Leafe  for  Years  will  pafs ;  if  there 
i  h.  36  EHz.  Rot.  be  not  fomc  other  Circumftance  to  guide  the  Intent  of  the  Devffor?. 

515.    Tortman  and 

Willis.  Moor's  Rep.  fo.  351.  11.474-  Cro.  Ehz.  589.   Gouldf.  129.  5.  C. 

The  Incumbent  of  a  Church  purchafeth  the  Advowfon  in  Fee, 
and  devifeth  that  his  Executor  fhall  prefent  after  his  Death,  and 
dcVifeth  the  Inheritance  to  another  in  Fee  :  Adjudged  that  it  was  a 
good  Devife  of  the  next  Avoidance,  though  by  his  Death  the  Church 
became  void,  and  fo  a  Thing  in  Aftion  i  yet  it's  good  by  Reafon  of 
1  p.  11  jac.sirErf-  the  Intent  of  the  Devifor  k. 

ward   Pynchin   vcrf. 

Doftor  Harris.  Crook,  part  ;.  fo.  371. 

If  a  Man  hath  Lands  in  Fee  and  Lands  for  Years,  and  he  devifeth 
all  his  Lands  and  Tenements,  the  Fee-fimple  Lands  only  pafs,  and 
not  the  Leafe  for  Years.  2.  If  a  Man  hath  a  Leafe  for  Years,  and 
rio  Freehold,  and  devifeth  all  his  Lands  and  Tenements,  the  Leafe 
for  Years  paiTeth.  3.  If  one  devifeth  his  Land  which  he  hath  by 
Leafe  to  his  Executor  for  Life,  the  Remainder  over,  there  ought  to 
be  a  fpecial  Affcnt  thereunto  by  the  Executor  as  to  a  Legacy,  other- 
1  t.  7  Car.  b.  R.  wife  it  is  not  executed  l. 

Rofe    and    Bartlet's 

Cafe.  Crook,  part  i.  fo.  191.   Style  279. 

A  Man  poifeffed  of  a  '%erm  for  divers  Tears  devifed  the  'Profits 
thereof  to  one  for  Life,  and  after  his  Deceafe  to  another  for  the  Re- 
fiduc  of  the  Years,  and  died ;  the  firit  Devifee  entred  with  the  Af- 
fcnt of  the  Executors,  and  afterwards  he  in  Remainder,  during  the 
Life  of  the  firft  Devifee,  affigned  it  to  another,  and  after  the  firft 
Devifee  died ;  It  was  adjudged  in  this  Cafe,  that  the  Alignment  was 
void  j  for  he  in  Remainder  had  but  a  Poffibility  during  the  Life  of 
the  firft  Devifee;  for  that  is  as  much  in  Law,  as  if  the  Land  had 
been  devifed  to  him  for  fo  many  Years  if  he  mould  live,  or  for  all 
the  Term  if  he  mould  fo  long  live;  fo  as  the  Intereft  of  the  Term 
-  fnb  modo  was  in  him,  and  the  other  in  Remainder  had  but  a  Poffi- 
wood's  cafe.4"     "    bility,  which  he  could  not  grant  over  m. 

Sanders  v.  Cornijb.  Devife  that  his  Brother  Chrifiopher  mould  have  the  JJfe  and  Occn- 
Cro.  Car.  230.  potion  of  his  Leafe  for  Life,  afterwards  to  his  Wife  for  Life,  then 
to  the  eldeft  Son  of  Chrifiopher  for  Life;  and  after  fuch  Son  dying 
zvitho7it  Heir  Male,  to  any  other  Son  of  Chrifiopher,  one  after  an- 
other, in  Manner  as  aforefaid ;  and  if  Chrifiopher  die  without  Heir 
Male  of  his  Body,  then  the  tlfe,  Occupation  and  Profits  of  the  Pre- 
miflcs  fhall  remain  to  Simon  for  Life,  then  to  his  eldeft  Son  for 
Life ;  and  if  fuch  Son  die  without  Heir  Male,  then  to  any  other  Son 
of  Simon,  with  other  Remainders  over  in  the  fame  Words;  and  he 
made  Chrifiopher  and  Simon  Executors ;  Chrifiopher  died  without 
Jjfjte  Male,  and  Simon  furvived,  who  had  Iflue  Edward  and  John, 
and  devifed  all  his  Goods  and  Chattels  to  Edward,  and  made  him 
Executor  and  died ;  Edward  made  Francis  his  Executor  and  died 
without  Ilfue  Male,  Francis  made  George  his  Executor  and  died : 
2  And 
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And  adjudged  that  he  had  a  good  Title  againft  John,  the  feCond 
Son  of  Simon,  becaufe  the  fa  id  John  could  have  no  Title  till  Chri- 
fiophtr  died  without  IJfue  Male,  which  by  Intendment  of  Law  is  a 
Limitation  in  'Perpetuity  ^  and  Edward  who  was  the  eldeft  Son  of 
Simon  (who  was  the  furviving  Executor  of  Chriftophsr\  muft  like- 
wife  die  without  IJJiie  Male,  which  is  another  Limitation  of  a  Per- 
petuity, before  the  Remainder  to  John  the  fecond  Son  of  Simon 
could  take  Effect  i  and  in  the  mean  Time  the  Executor  of  the  Te- 
ftator  fliall  have  the  Lcafe;  for  'tis  againft  Law  to  limit  a  Term  for 
Years  in  Remainder,  after  a  Dying  without  Ifiue,  and  which  was 
not  to  take  Effect  till  after  the  Death  of  Chriftopher  and  Edward 
both  dying  without  Ifiue  Male,  which  is  a  double  Contingency; 
therefore  the  Remainder  both  in  this  Cafe,  and  in  n  Child  and  'Bed-  ?  Sec  the  Cafe  an- 
iies  Cafe,  being  not  to  take  Effect  till  after  a  Dying  without  IJfue, tca' 
was  adjudged  to  be  void. 

Devife  of  a  Term  to  his  Executors  for  Seven  Years,  Remainder  Lewntfmf  v.  Afbty. 
to  Thomas,  and  the  Heirs  Males  of  his  Body,  and  °  if  he  die  with-  l0  Ttlldttrnmake 
oat  Heirs  Males,  Remainder  to  T.  S.  and  the  Heirs  Males  of  his  <m  EftJltaU,  Z"  1 
Body:  Adjudged  that  this  laft  Remainder  to  T  S.  was  void,  be-  Remainder  «  Tail 
caufe  it  was  not  to  veft  in  him  till  Thomas  died  without  Ifiue  Male,  ll^TAlT-' 
which  is  too  remote  an  Expectancy  where  the  Eftate  is  but  for  mitattinwai  toTho- 
Years,  therefore  Thomas  had  the  abfolutc  Term,  and  might  difpofe  was;  a"d  the  Heirs 

11/-  e- .  1  Males  of  his  Body, 

it  as  he  pleaics.  ^hen  ;„  mtp  0f  the 

ether   Cafes  the  frjl 
Limitation  was  for  Life- 

The  following  feems  to  be  a  contrary  Refolution  to  the  Cafe  ofCoftoxveifas  Heath. 
Child  and  Bailie  ■  The  Husband  being  poflefled  of  a  Term,  devifed  J  RoIL  Abr'  6lz 
it  to  his  Wife  for  Eighteen  Years,  then  to  C.  his  eldeft  Son  for  Life, 
and  afterwards  to  the  eldeft  IJfue  Male  of  the  faid  C.  for  Life :  He 
had  no  fuch  Ifiue  at  that  Time,  nor  at  the  Death  of  the  Teftator  5 
but  yet  it  was  adjudged,  that  if  he  had  left  fuch  Ifiue  Malej  he 
fliould  have  the  Term  by  Way  of  executory  Devife,  tho'  the  Re- 
mainder to  the  eldeft  IJfue  Male  of  C.  was  a  contingent  Eftate  after 
a  Contingency ;  and  the  Reafon  was,  becaufe  it  was  a  Contingency 
which  might  happen  after  a  Life  then  in  Being,  and  this  my  Lord 
Bolls  tells  us  was  like  Matthew  Mannings  Cafe;  and  my  Lord 
Nottingham  was  of  Opinion,  that  'tis  like  the  Duke  of  Norfolk's 
Cafe,  which  was  thus :  But  that  was  upon  a  Settlement  by  Deed. 

The  Duke   had    Six  Sons,   Thomas,   Henry,    Charles,   Edward,  The  Dhie  of  mr- 
Francis  and  Bernard,  and  by  Deed  raifed  a  Term  of  200  Years  up-  ("cKahc^n  ■ 
on  fuch  Trufts  as  fliould  be  declared  of  the  fame,  &c.  and  by  an- '  ep' 

other  Deed  the  Truft  of  the  Term  was  limited  to  Hemy  (the  fecond 
Son)  and  the  Heirs  Males  of  his  Bod)' :  Provided,  if  Thomas  die 
withont  IJfne,  living  Henry,  fo  that  the  Earldom  of  Arundel  de~ 
fcend  on  him,  then  the  faid  Term  to  remain  to  Charles  and  the 
Heirs  Males  of  his  Body,  with  the  like  Remainder  in  Tail  fuccef- 
fivcly  to  the  other  Sons ;  the  Contingency  did  happen}  (ciz.)  Tho- 
mas died  without  Ifiue  Male,  fo  that  the  Earldom  defcended  on 
Hemy :  And  the  Qucftion  being,  whether  this  Term  for  Years  wa$ 
well  limited  to  Charles  in  Tail  j  it  was  decreed,  that  it  was  well 
limited. 

This  Cafe  was  alfo  upon  a  Deed,  (<vi&)  A  Term  for  Years  deter-  Sw,m  vcrf  E%«; 
minable  on  Three  Lives,  was  fettled  "by  Deed,  upon  Truft  for  him-  J  cHJi  *J  &* 
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felf  for  Life,  then  to  his  Wife  for  Life,  then  to  the  fir  ft  Sou  of  their 
Two  Bodies,  and  the  Heirs  of  the  Body  of  fitch  firft  Son,  and  fo  to 
feveral  other  Sons  in  Tail  Male;  and  for  Want  of  fitch  Ijfue,  Re- 
mainder to  the  Daughters  in  Tail;  the  Husband  and  Wife  had  Iflue 
only  a  Daughter,  the  Wife  died,  the  Husband  married  again  and 
died  Inteftate,  and  his  Wife  adminiftred  j  and  it  was  decreed,  that 
fhe,  and  not  the  Daughter,  fhould  have  the  Term,  for  the  Limita- 
tion to  the  Daughter  in  Remainder  was  void,  it  tending  to  a  Per- 
petuity; becaufe"  it  did  depend  upon  fo  many  remote  Contingencies; 
but  a  Remainder  which  might  veft  in  the  firft  Son  upon  one  Con- 
tingent, had  been  good. 
WbodyerC  Sawders.  Devife  of  a  Trufl  of  a  long  Term  for  Tears  to  the  Father  for 
i  chancRep. i?i.  Sixty  Years,    if  he  lived  fo  long-,  the  like  to  the  Mother;  then  to 

tlr  hfel^jt"'  Jd-n  tneir  eWeft  Son>  &c%  *f  he  farwwd  them  both;  and  if  he  died 
urg  ver  s  j  .  _  ^e^r  Life-time^  leaving  Iflue,  then  to  fuch  Iflue;  but  if  he  died 
without  Iflue,  then  to  Edzvard,  and  the  Heirs  Males  of  his  Body, 
&C.  John  died  without  Iflue,  and  Inteftate,  in  the  Life-time  of  his 
Father  and  Mother;  then  Edmund  died  Inteftate,  and  without 
Iflue,  and  his  Widow  adminiftred  to  hiru ;  and  Nicholas  adminiftred 
to  John  :  Adjudged  that  fince  the  Remainder  limited  to  John  was 
contingent,  and  he  dying  before  the  Contingency  happened,  for  that 
Reafon  nothing  veiled  in  him,  and  by  Confequence  nothing  could 
go  to  his  Adminiftrator ;  'tis  true,  the  Remainder  over  to  Edward 
was  likewife  upon  a  Contingency  of  his  furviving  both  the  Father 
and  Mother ;  but  it  was  a  fhort  Contingency  which  might  happen 
after  Two  Lives  then  in  Being,  and  therefore  that  Remainder  was 
held  good,  for  the  Law  might  reafonably  expccl  its  Happening  in  a 
little  Time,  and  this  we  are  told  is  exprefly  contrary  to  the  Refolu- 
tion  in  Child  and  Bailie's  Cafe ;  but  in  the  principal  Cafe  it  was  a- 
greed,  that  if  the  Limitation  had  been  to  John,  and  if  he  die  with- 
out Ijfue,  then  to  Edward,  the  Remainder  had  been  void,  becaufe 
'tis  a  Limitation  after  an  Eftate-tail ;  and  'tis  too  remote  to  expert 
the  Veiling  of  a  Remainder  after  a  Man's  Dying;  without  Ijfue  gene- 
rally; but  upon  a  Dying  without  Iflue,  living  T.  S.  the  Limitation 
is  good,  becaufe  it  may  veft  in  a  little  Time. 

And  as  'tis  too  remote  to  expedt  a  Remainder  of  a  Term  for 
Years  to  veft  after  a  'Dying  zvithout  Ijfue  generally,  fo  'tis  too  re- 
mote to  expect  a  Veiling  after  a  Limitation  to  the  Heirs  Males  of  a 
Body. 
Grigg  verf.  H?fti$      As  where  the  Devife  was  of  a  Term  for  Ninety  Years  to  E.  G>  if 
i  Sid.  37.  flic  lived  fo  long,  Remainder  to  the  Heirs  Males  of  her  Body  begot- 

ten, Remainder  to  T.  G-  for  Ninety  Years,  if  he  fhould  fo  long 
live,  Remainder  over :  Adjudged  that  thefe  Remainders  were  void, 
and  that  E.  G.  had  the  whole  Term ;  for  in  this  Cafe  the  Word 
Heirs  was  not  a  Name  of  Purckafe  but  of  Limitation,  it  being  of  a 
Term  for  Years  which  doth  not  defcend  to  the  Heir  at  Law ;  belides 
where  a  Term  is  limited  to  one  and  the  Heirs  of  his  Body,  the  far- 
ther Limitation  in  Remainder  is  void,  becaufe  the  whole  Term  is 
veiled  in  the  firft  Devifee. 
Garrett  verf.  Litter.  Devife  of  a  long  Term  of  Years  to  his  Wife  for  Life,  Remainder 
3  Lev.  25.  to  Truftees  for  his  Son  for  Life,  Remainder  in  Trull  for  the  Heirs 

of  the  Body  of  the  Son,  Remainder  to  the  right  Heirs  of  the  Son  ;  the 
Wife  was  made  Executrix,  and  the  Husband  died:   Adjudged  Ihe 
r  "  ilia  J  i 
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ill  all  have  the  whole  Term  as  Executrix,  and  that  the  Remain- 
ders were  void. 

Devife  of  a  Term  to  his  Son  John,  arid  if  he  die  unmarried  and  Giikm  v.  Somen. 
without  Ijfue,  then  to  his  'Daughters  and  their  Executors  j  and  if  3  Uv' lz' 
John  be  married  and  have  no  Ijfue,  then  to  his  Sifters,  eye.  'John 
died  without  Ijfue  :  Adjudged  that  this  Remainder  to  the  Daugh- 
ters  was  void,  becaufe  it  was  limited  to  them  upon  the  Contingen- 
cy of  the  Death  of  their  Brother  without  IJfuc ;  it  muft  be  admitted 
that  fuch  a  Remainder  hath  been  held  good  in  Cafe  of  an  Inheri- 
tance ;  for  fo  is  Veil  and  Broivris  Cafe,  but  never  upon  a  Term 
for  Years. 

The  Husband  devifed  a  Term  to  his  Wife  for  Life,  then  to  Ni-  L™e  v.  w*». 
cholas  for  Life,  and  if  he  die  without  Ijfue,  then  to  Barnaby  :  Now  j^'s4£'  J  ^c°ndt' 
here  the  Limitation  being  to  Nicholas  for  Life,  and  if  he  die  with-  79!  s.  c.   t  Levi 
out  Ijfue,  Remainder  over  -,  it  was  argued  that  this  was  an  Eftate  -9°-  s-  s- 
exprefly  to  Nicholas  for  Life,  and  that  the  Remainder  was  good  to 
Barnaby  by  Way  of  executory  Devife,  (/.  e.)  upon  the  Contingency 
of  Nicholas  dying  without  Ijfue  ;  but  adjudged  that  the  Remainder 
was  void,    for  the  Limitation  to  Nicholas  for  Life,  and  if  he  die 
without  Ijfue,  is  in  Effect  the  fame  as  if  it  had  been,  if  he  die  with- 
out Heirs  of  his  Body,   Remainder  over,  which  is  certainly  bad ; 
becaufe  the  Law  will  not  intend  that  any  Term  for  Tears  can  con- 
tinue fo  long  as  a  Man  may  have  Heirs  of  his  Body. 

So  likewife  where  a  long  Term  for  Years  was  devifed  to  T.  S.  Dovfe  verf  EarJe. 
for  Life,  Remainder  to  his  Son  and  the  Heirs  Males  of  his  Body,  3  Lev.  264. 
Remainder  over :  Adjudged  that  the  Remainder  to  the  Heirs  Males 
was  void,  becaufe  'tis  contingent,  (/.  e.)  if  there  mould  happen  that 
any  Part  of  the  Term  for  Years  mould  remain  after  the  Determi- 
nation of  the  Eftate  for  Life ;  for  the  Law  fuppofes,  that  every 
Eftate  for  Life  is  of  longer  Continuance  than  an  Eftate  for  Years. 

Devife  of  a  long  Term  for  Years  to  E.  G.  and  the  Heirs  of  his  Lamh  verf  Anl 
Body  -,  and  if  he  die  without  Ijfue,  living  T.  G.  then  to  the  faid  1  Saik.  225. 
T.  G.  and  his  Heirs :  Adjudged  that  this  was  a  good  Limitation  to 
T  G.  becaufe  the  Contingency  was  to  arife  within  the  Compafs  of 
one  fingle  Life  j  and  in  this  Cafe  the  Court  denied  Child  and  Bay- 
leys  Cafe  to  be  Law. 

The  following  Cafe  was  upon  a  Deed,  (viz.)  A  Term  for  Years  Mafinburgh  v.  jji,. 
was  afligned  to  Truftees  in  Truft  for  Husband  and  Wife,  during  '  Vernon  234. 
their  Lives,  and  the  Life  of  the  Survivor  ;  and  if  there  mould  be  %ea  Zn,7ol™*' 
Ijfue  Male  of  their  Bodies,  living  at  the  Deceafe  of  fuch  Survivor 
then  in  Truft,  that  the  eldeft  Son  mould  be  7naintained  out  of  the 
Rents  and  Profits,  until  he  attain  his  Age  of  Twenty-one  Years, 
and  then  the  whole  Term  to  be  aifigned  to  him ;  and  if  he  die 
before  Twenty-one,  then  in  like  Manner  for  the  Maintenance  of 
the  Second,  Third,  Fourth,  and  every  other  Son  of  that  Marriage  ; 
but  if  no  fuch  Son,  or  if  all  the  Sons  die  before  Twenty-one,  then 
the  Remainder  of  the  Term  to  Sir  William  Majfenburgh ;  the  Hus- 
band and  Wife  had  Iffue  one  Son,  and  died ;  and  the  Son  likewife 
died  an  Infant ;  the  Queftion  was  whether  this  Limitation  of  the 
Remainder  of  a  Term  was  good ;  it  was  agreed  that  the  Trufl  of 
a  Term  as  this  was,  is  to  be  governed  in  a  Court  of  Equity,  by 
the  fame  Rules  as  a  Devife  of  a  Term  is  at  Lazv ;  that  the  Rule 
which  hath  hitherto  obtained  is,  that  a  Term  might  be  limited  to 
many  Perfons  one  after  another ;  but  then  they  muft  all  be  in  Be- 

B  b  2  ingj 
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ing,  but  that  there  could  be  but  one  contingent  Remainder  of  a 
'Term  for  Tears  ;  that  in  this  Cafe  there  was  no  Danger  of  a  'Per- 
petuity, becaufe  the  Contingency  muft  happen  within  Twenty-one 
Years  after  the  Death  of  Husband  and  Wife  ,•  for  when  once  the 
Iffue  attains  to  that  Age,  the  whole  Terra  is  to  be  affrgned  to  him, 
and  he  may  either  difpofe  it,  or  if  he  die  Inteftatc,  it  fhall  go  in  a 
Courfe  of  Administration  j  and  fo  is  the  Cafe  of  Wood  and  San- 
ders in  Point ;  and  the  Cafe  of  Cotton  and  Heath  comes  near  it. 

On  the  other  Side  it  was  admitted,  that  one  contingent  Remain-? 
der  of  a  Term  for  Years  might  be  good  ;  but  a  Contingency  upon 
a  Contingency  is  not  to  be  fuftered :  And  Child  and  Bayleys  Cafe 
was  oppofed  to  Wood  and  Saunders  Cafe,  and  fo  was  Gibbons  and 
Similiters  Cafe ;  and  if  the  Rule  which  allows  one  contingent  Re- 
mainder, and  no  more,  fhould  be  fet  alide,  no  Man  can  tell  where 
it  will  end  ;  for  as  the  Contingency  may  be  appointed  to  happen 
within  Twenty-one  Years,  it  may  be  enlarged  to  forty  Years,  and 
from  thence  to  one  hundred  Years,  and  fo  on  j  therefore  fome  Bounds 
ought  to  be  put  to  it. 

The  Lord  Keeper  Finch  being  of  Opinion  that  he  could  go  no 
farther  in  Equity,  than  the  Law  went  in  Cafes  of  Executory  De- 
vifes,  ordered  a  Cafe  to  be  made  for  the  Opinion  of  the  Judges, 
who  were  unanimous  that  the  contingent  Limitation  over  to  Sir 
William  Majfcuburgh  was  good,  becaufe  it  was  circumfcribed,  and, 
muft  happen  within  twenty-one  Tears ;  and  the  Lord  Keeper  was 
of  the  fame  Opinion,  and  laid  the  Cafe  of  Wood  and  Sanders  was, 
in  Point. 
Heyward  'v.  Rogers.      A  Term  for  Years  was  fettled  in  Truft  for  T.  S.  for  Life,  Re- 
i  vcrnon  46i.       mainder  to  E.  G.  for  Life ;  and  from  and  after  the  Death  of  E.  (?. 
to  permit  fuch  of  her  Children  as  foe  the  [aid  E.  G.  mould  have  at 
her  Death,  to  take  the  Profits  thereof ;  and  for  Want  of  fuch  Child 
or  Children,  then  in  'Truft  for  T.  S.     E.  G.  had  Iffue  a  Son,  who 
died  in  her  Life-time  without  Iffue  ;  it  was  objected  that  the  Re- 
*  After  the  Death  of  mainder  to  T.  S.  was  void,  it  being  to  take  Place  after  *  two  Lives 
e.  g.  and  after  the  t}ien  jn  Being,  and  after  the  Death  of  fuch  Child  or  Children  as 
of   er   on.    ^   ^  fhould  have,  who  were  not  then  in  Being j   but  the  better 
Opinion  was,  that  it  was  good. 
Knight  vcr.  Knight.      The  Father  by  Deed  fettled  a  Term  for  eighty  Years  in  Truft 
Cham.  Cafes  181.  on  his  Son  Wlmam  for  Life<>  and  afterwards  to  Urfula  (his  intended 
Wife)  for  fo  many  Years  of  the  faid  Term  as  me  fhould  live,  and 
then  to  furh  Child  or  Children  as  they  JJjould  have  between  them 
for  the  Refidue  of  the  Term  5  and  for  'Default  of  fuch  Iffue,  then 
to  permit  the  Heirs  of  the  Father  and  their  Executors,  &c.  to  en- 
joy the  Premifles,  during  the  Refidue  thereof:  William  married  Ur- 
fula, and  devifed  all  his  Eft  ate  to  her,  and  made  her  Executrix, 
and  died  without  Iffue,  then  the  furviving  Truftecs  affigned   the 
Lands  to  her  for  fo  many  Years  of  the  faid  Term  as  ilie  mould 
live :  Urfula  proved  the  Will,  and  by  Virtue  thereof,  and  of  the 
Alignment,  claimed  the  whole  Benefit  of  the  Leafe  againft  the  Exe- 
cutors of  the  Father ;  and  decreed  that  me  might,  becaufe  the  Li~ 
mitation  to  them  was  not  to  take  Place  till  after  the  intermediate 
Remainders  to  William  and  Urfula,  and  to  their  Child  or  Children, 
were  fpent  j  which  tending  to  a  'Perpetuity  is  void  in  Law,  and  the 
whole  Intereft  of  the  Term  is  vefted  in  Urfula  and  her  Afligns. 

2  A  Term 
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A  Terra  of  one  hundred  Years  was  raifed  in  Truft  for  N.  B.  for  JV*'rm*ny.-Seam«». 
Life,  and  afterwards  for  Julian  and  the  I  flues  of  their  two  Bodies  j(  ha"c" Cafcs  z'9' 
and  for  Default  thereof,  to  the  IJfue  of  the  Body  of  Julian  j  and  for 
Want  of  fuch  Iflue,  to  Robert  and  George  Warman,  &c.  Julian  had 
Iflue  Eleanor,  who  fitrvwed  Julian,  and  afterwards  died  Inteftate  ,• 
and  Mary  Locoing  adminiftred  to  her}  who  conveyed  the  Terra  to 
the  Defendant  Seaman  ;  and  it  was  iniiftcd  for  him,  that  the  Benefit 
of  the  whole  Term  did  attach  in  Eleanor,  as  the  Iflue  of 'Julian  upon 
her  Death  j  and  that  Eleanor  dying  Inteftate,  and  without  Iflue,  it 
ought  to  go  to  her  Adminiftratrix,  and  that  the  Remainder  over  to 
George  Warman,  in  "Default  of  JJJhe  of  the  Body  of  Julian,  was 
.void. 

Upon  the  firft  Arguing  this  Cafe  the  Court  held,  that  the  Re- 
mainder of  the  Truft  of  this  Term  to  George  Warman  was  good, 
becaufe  the  Truft  was  not  to  Julian  and  her  Iflue,  by  Way  of  im- 
mediate Gift  j  for  the  Word  Jjfue  is  a  Word  of  Pur  chafe,  and 
can  carry  no  more  than  an  Eftate  for  Life ;  as  it  was  adjudged  in 
jrHd's  Cafe,  where  thefe  Words  (after  their  T)eceafe  and  their  Chil- 
dren) were  adjudged  by  all  the  Judges  of  England  to  be  Words 
of  Purchafe,  becaufe  they  work  by  Way  of  Remainder,  and  cany 
but  an  Eftate  for  Life ;  for  in  Law  thefe  Words  IJfue  or  Children 
import  no  more. 

But  upon  a  Rehearing  this  Caufe  it  was  decreed,  that  fo  much 
of  this  Term,  which  was  unexpired  at  the  Death  of  Julian,  did  at- 
tach and  veft  in  Eleanor  as  her  IJfue,  and  not  an  lntereft  only  or 
Eftate  for  Life  ;  that  the  Limitation  over  to  Robert  and  George 
Warviam  is  void  in  Law,  becaufe  it  was  not  to  take  Effect  but  only 
in  Default  of  IJfue  of  Julian  ;  and  this  in  Suppofition  of  Law  is  a 
Limitation  in  Perpetuity ;  for  the  Word  IJfue  is  nomen  colkcfi'Juiu, 
and  takes  in  all  Iflues  to  .the  utmoft  Extant  of  the  Family,  as  the 
Word  Heirs  of  the  Body  would  do  ;   and  therefore  the  Law  looks 
on  it  as  too  remote  a  Poffibility  that  Julian  fhould  die  without 
Iflue  during  this  Term,  according  to  Wild's  Cafe ;  but  yet  fuch  a 
Conftruction  ought  not  to  be  made  in  this  as  it  was  in  *  Wilis  Cafe,  ,  R 
(viz.)  that  the  Iflue  of  Julian  ihould  have  only  an  Eftate  for  Life,  -91.  s.'c.  1  And. 
becaufe  the  Truft  of  the  Remainder  of  the  whole  Term  was  de-  4f-  s-  c- 
clared  to  her  Iflue;  and  ever  fince  Matthew  Mannings  Cafe  the^SS^tX 
Judges  have  not  favoured  executory  Eftates  of  Terms  for  Years,  Children,  which  is 
but  have  kept  them  within  Bounds  to  prevent  the  Danger  of  Per-  a,  1fan,et  "f  F'"'- 

.   .  1  x  °  chafe,  and   they  bad 

petUltieS,  only   an    Eftate    for 

Life  ;  if  it  had  been 
to  their  Iflue,  (as  'tis  in  this  Cafe)  that  would  lavs  leen  a  Word  of  Limitation  . 

Cafes  in   Law  touching   Devifes  of  Chattels   perfonal. 
See  antea,  c.  6. 

TH  E  XJfe  of  Chattels  perfonal  may  be  bequeathed  to  one  for 
Life,  and  after  the  'Property  to  another;  fo  that  if  one  will 
that  J.  B.  mall  enjoy  the  Uje  of  his  Houfliold-Stuff  during  his 
Life,  and  after  that  it  mall  remain  to  J.  M.  this  is  a  good  Dcvife 
thereof  to  J.  M  a.  But  if  the  Property 'of  the  Thing  be  bequeathed  » 57  h.  6.  fbi.  50. 

Lroolc  Novel  Ca£ 
§  3SS.    Brook,  tit.  devife,  pi.  15, 

to 


1 90  Devife  of  Chattels  ferjonal.  Part  III. 


to  the  Firft  of  them,  then  it  is  otherwife ;  for  the  Gift  of  a  Chat- 
tel perfonaJj  though  but  for  an  Hour,  is  a  Gift  thereof  for  ever; 
b  H.  9  Car.  B.  R.  provided  that  the  Tcftator  make  it  abfolute,  not  conditional  b. 

the     Lady     Davy's 

C"fe,  and  Hajtings  vcrfus  Duglas.    Cro.  Car.  343. 

A  Man  poffeffed  of  certain  Goods  devifed  them  by  his  Will  to  his 
"Wife  for  Life,  and  after  her  Deceafe  to  J.  S.  and  died  ;  J.  S.  in 
the  Life-time  of  the  Wife  did  commence  Suit  in  a  Court  of  Equi- 
ty, to  fecure  his  Intereft  in  the  Remainder :  Adjudged  that  the  De- 
vife in  Remainder  of  Goods  was  void,  and  therefore  no  Remedy  in 
Equity.  It  was  agreed,  that  a  Devife  of  the  Ufe  and  Occupation 
of  Lands  is  a  Devife  of  the  Land  it  felf ;  but  not  fo  of  Goods  ; 
for  one  may  have  the  Occupation  of  them,  and  another  the  Intereft 

*T.  1-  Car.  b.  R.  iii  them  c. 

March  106.  Senior  Fitzjames,  Chief  Juftice  of  England,  devifed  his  Lands  to 

Nicholas  Fitzjames  in  Tail,  with  divers  Remainders  over  ;  and  de- 
vifcth  the  XJfe  and  Occupation  of  his  Jewels  and  Plate  to  Nicholas 
Fitzjames-,  and  the  Heirs  Males  of  his  Body,  according  to  the  Eftate 
in  the  Land  :  Adjudged  that  Nicholas  had  no  Property  in  the  Goods, 

■it.  i~Eh$enmFaz-  but  only  the  Ufe  and  Occupation  d. 

james's  Cafe.  Owen  ^  -^  p0{Tfcfi[cd  0f  flx  marble  Statues,  and  a  great  Quantity  of  o- 
thcr  Marble ;  he  devifeth  two  of  his  marble  Statues,  and  all  his 
other  Marble  to  B.  in  this  Cafe  the  other  four  Statues  Will  not  pafs 
to  jB.  by  Reafon  of  the  Intent  of  the  Tcftator,  who  exprefly  gave 

e  L.  1.  de  aur.  &  Hm  tWO  e- 

fegar.  de  fupellefl.  legat.  8c  L.  litres  mens.  §  duas.  8c  gloH   ibid,  de  legat.  3.  Dia.  L.  legat.  &  Cujac.  in 
dia.  L. 

If  I  devife  my  Houfe  to  A.  with  all  the  Things  therein  when  I 
mail  die,  fuch  Things  as  are  there  only  by  Chance,  and  did  not 
ufe  to  be  there,  (Hall  not  pafs  by  that  Devife  -,  yet  fuch  Things  fliall 
pafs  which  ufed  to  be  there,  though  by  fome  Accident  they  were 
not  then  there ;  but  Money  found  there,  which  not  long  before  was 
received  from  Debtors,  and  intended  to  be  again  lent  out,  doth  not 

f  L.  fi  ita  legat.  8c  pafs  by  fucrl  Devife  f. 

giof.  ibid,  de  le-      lf  a  Man  (jotj1   devife  all  tnat  he  doth  p0ffefs  in  London,  his 
Books  of  Accounts,  or  Cafh  in  his  Chefts,  which  he  hath  in  London, 
s  l.  uxorem.  §  le-  do  not  pafs  by  fuch  general  Words  g. 
gaverat.  8c  gioff.      ^  jyjan  having  two  Horfes,   doth   by  his  Will  devife  the   two 

ibid,  de  legat.  3.      ^^  ^.^  ^  ^j  h^Q  ^  ^  Time  of  his   Deceafej   after  thc 

Tcftator  fells  his  two  Horfes,  and  at  his  Death  hath  two  Mares 
only  ;  in  this  Cafe  the  Legatary  fliall  have  the  two  Mares,  becaufe 
in  Conftrudion  of  Law  the  Feminine  in  fuch  Cafes  is  comprifed  in 
*  l.  qui  duos.  8c  the  Mafculine  h. 

gioff.jbid.  de  le-      ^  deflator  bequeaths  an  Ox  to  one,  the  Ox  dies  before  the  Day 
gat'  3*  comes  for  the  Delivery  of  it  to  the  Legatary,  he  fliall  have  neither 

his  Flefh  nor  his  Hide  ;  otherwife  if  he  had  died  after  the  Day  for 
»  l.  mortuo  bove.  the  Delivery  thereof  was  come  ». 

8c  gloiT.  ibid,  de      r_fhc  Earl  of  Northumberland  devifed  by  his  Will  his  Jewels  to 

leSatl  '"  his  Wife,  and  died  pofleffed  of  a  Collar  of  SS,  and  of  a  Garter  of 

Gold,  and  of  a  Button  annexed  to  his  Bonnet ;  and  alio  of  many 

other  Buttons  of  Gold  and  precious  Stones  annexed  to  his  Robc5, 

and  of  many  other  Chains,  Bracelets,  and  Rings  of  Gold,  and  pre- 

?  cious 
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cious  Stones.  Refolvcd  that  the  Garter  and  Collar  of*  SS  did  not 
pafa,  becaufe  they  were  not  properly  Jewels,  but  Enligns  of  Honour 
-and  State  ;  and  that  the  Buckle  of  his  Bonnet  and  the  Button  did 
not  pals,  becaufe  they  arc  annexed  to  his  Robes,  and  were  no 
jewels ;   but  for  the  other  Chains,  Bracelets  and  Jewels,  they  did 

pafc  k.  *  26  Eliz.le  Coun- 

ters   de    Northum- 
berland's Cafe.    Owen  1 24. 

A.  B.  being  poffeffed  of  feveral  Houfes  by  Leafe,  doth  devife 
two  of  them  unto  C.  D.  fuch  as  he  mall  chufe,  or  two  of  them  to 
C.  CJJ.  whether  he  will,  the  reft  to  J.  G.  In  this  Cafe,  if  C.  D. 
re  rule  to  take  by  this  Devife,  and  will  chufe  neither  of  the  faid 
Houfes,  J.  G.  mall  have  them  all '.  'Lcumoptiombas. 

If  a  teftator  appoint  his  Executors  to  pay  unto  J.  B.  the  Sum  deoP"onibusleSat- 
of  10  /.  per  Annum,  and  he  live  fix  Years  and  four  Months,  the 
Executors  of  J.  B.  mall  receive  1  o  /.  for  the  whole  feventh  Year ; 
becaufe  fuch  an  Annuity  is  due  in  the  Beginning  of  every  Year, 
when   no  certain  Time  is  fet  by  the   Teftator  for  the  Payment 

of  it  m.  m  Glofl!  in  L.  a  yo- 

A  Mm  devifed  all  his  moveable  Goods  and  Chattels :  Debts  due  bis-deanuuis'esac- 
to  the  Teftator  did  not  pafs  by  this  Devife ;  becaufe  Debts  are  jura,  "T.«  Car.  b.  r. 
and  cannot  be  devifed  by  thofe  Words  n.  jfi%£lL^T£ 

Devife  of  all  his   Goods  in  Combury-houfe  to  the  Lady  Gar- Da„vers  verf.'Eari 
grave  for  Life,  and  after  her  Deceafe  to  the  Heir  of  Sir  'John  Dan-  of  clarendon.  1  Vcr- 
vers-,  he  who  was  Heir  died  in  the  Life-time  of  the  Lady;   thenon  3S< 
Queftion  was,  whether  he  who  was  then  Heir  fhall  take  thefe  Goods 
as  Devifee,  and  being  now  dead,  mall  go  to  his  Executor ;  or  whe- 
ther he  who  was  Heir  to  Sir  John  at  the  'Time  of  his  Death  fhall 
have  them  ,•    and  adjudged   that  he  who  was  Heir  at  his  Death 
mail  have  them. 

The  Teftator  being  poffeffed  of  a  good  perfonal  Eftate,  devifed  Catchmay  verf.  Wi- 
the fame  to  his  Sifter  Catharine  for  Life,  and  after  her  Deceafe,  c™as-  chan*  C*fes 
then  400  /.  a-piece  to  his  four  Niecjs,  (naming  them)  and  made 
the  faid  Catharine  Executrix,  and  died  :  It  was  infifted  that  this 
was  a  void  Legacy  as  to  the  Nieces,  it  being  the  Devife  of  a  Re- 
mainder of  perfonal  Things  after  the  Death  of  another ;  but  de- 
creed that,  becaufe  Catharine  was  by  the  Will  to  receive  the  'Profits 
during  her  Life  only,  fhe  was  therefore  in  Nature  of  a  Truftee 
for  the  Legacies  bequeathed  to  the  Nieces. 

The  Teftator  having  two  Sons  and  two  Daughters,  and  being  g<¥«»  ver-  Kinvts. 
poffeffed  of  a  perfonal  Eftate,  devifed  it  to  his  Wife  upon  fruft, l  Vernon  66' 
that  foe  would  not  difpofe  thereof,  but  for  the  Benefit  of  her  Chil- 
dren ;  ilie  afterwards  devifed  5  s.  to  one  of  her  Children,  and  all 
the  reft  of  her  Eftate  to  another  :  It  was  the  Opinion  of  Sir  Fra7icis 
Temberton,  that  notwithftanding  thefe  Words  upon  'Trnft,  &c.  yet 
(lie  being  Executrix  might  difpofe  it  to  which  of  her  Children  me 
would,  and  that  me  was  not  bound  to  divide  it  equally;  but  the 
Lord  Chancellor  Finch  was  of  another  Opinion,  and  decreed  ag 
eciual  Diftnbution. 


$  VIL  Of 


101  What  Things  may  be  devijed  by  WilL         Part  III. 

§  VII.  Of  aligning  Tutors,  and  difpofing  of  Childrens 
Portions  during  their  Minorities,  generally  confidered. 

i.  Many  Queftions  about  the  'Tuition  of  Children. 
2.  The  Matter  of  Tuitions  both  large  and  uncertain. 

IF  I  mould  undertake  to  fpeak  fully  of  the  Alignment  or  Ap^ 
pointing  of  Tutors  to  Children,  and  Cuftody  of  their  Portions 
or  other  Rights  during  their  Nonage,  (i)  many  Quefticns  would 
offer  themfelves  to  be  handled,  (namely,  who  may  grant  the  Tui- 
tion, of  whom,  to  whom,  after  what  Manner,  what  is  the  Office 
and  Authority  of  a  Tutor,  when  the  Tuition  is  finifhed,  what 
Adiion  the  Pupil  hath  againft  the  Tutor  for  the  Recovery  of  his 
Rights  i  or  the  Tutor  againft  the  Pupil  for  the  Charge  of  his  Edu- 
cation, and  Confervation  of  fuch  Things  as  are  due  to  the  Child  ; 
and  finally,  if  the  Tutor  teftamentary  excufe  himfelf,  or  refufe  the 
Tutorihip,  what  Order  is  to  be  taken  in  the  Behalf  of  the  Child  ; ) 
which  Queftions  are  fo  ample,  and  minifter  Abundance  of  Matter, 
that  it  is  not  poffible  to  apprehend  the  fame  within  any  Compafs  fit 
for  this  brief  Treatife :  But  farther,  the  Cuftoms  of  this  Realm  are 
fo  (2)  contrary  one  to  another,  which  do  concern  this  Matter,  that 
I  might  eafily  fall  into  divers  Errors. 

Wherefore,  for  that  this  Matter  mould  not  exceed  the  Proportion 
of  a  juft  Member,  I  thought  it  better  to  refer  the  Reader  to  the 
Learned  of  every  Place,  of  whom  he  may  be  more  fufficiently  cer- 
tified of  their  particular  Cuftoms,  than  to  fill  up  this  Volume  with 
them  and  contrary  Obfervations,  of  Countries  and  Places  within 
this  Realfti,  whereof  I  can  obtain  no  founder  Warrant,  nor  better 
Aflurance  of  the  Legality  thereof,  than  the  bare  Reports  and  Re- 
lations of  others. 

Howbeit,  forafmuch  as  within  the  Province  of  York,  I  my  felf 
have  had  fome  rcafonable  Experience  in  thefe  Affairs  for  many 
Years,  I  thought  it  not  amifs,  briefly  to  fignify  what  is  there  ob- 
fcrved. 

§  VIII.  Of  the  committing  of  the  Tuition  of  Chil- 
dren, and  Cuftody  of  their  Portions,  within  the 
Province  of  Tork. 

1.  No  Parents  in  any  Country  have  like  Tower  over  their  Chil- 

dren as  had  the  Romans. 

2.  Whence  the  Authority  of  affigning  Children  did  defsend. 

3.  The  Cuftoms  of  the  North  'Parts  of  this  Realm  do  very  much 

refemble  the  Civil  Law. 


T 


vHough  (1)  neither  within  this  Realm  of  England,  nor  within 
any  Realm  Chriftian,  any  Parents  have  the  like  Power  over 
•  5  Jus  autem.  in-  their  Children  as  had  the  Romans  °,  to  whom  alone  that  patria 

ftit.  de  tutelis,  & 

ibi  glofl".  in  qua  enumcrantur  fcptem  aut  ofto,  in  quibus  jus  p.itria;  poteftatis  confiftir. 

1  poteflas 
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poteftas  was  proper  and  peculiar  P  ;  which  was  (2)  the  chief  Caufe  p  Eod.  §  ncc  non 
whereby  they  did  and  might  by  their  Teftaments  commit  the  Bodies  ^jS"  j  J  ,recpUD- 
of  their  Children,  and   their   Portions,   at  their  Pleafurcs,   to  the  intense  tam'en  uc' 
Cuftody  or'  others,  according  to  the  Civil  Law  1  ;  yet  ($)  in  divers  in  Sl°^'^  d.  §  Jus 
Places  within  this  Realm,  and  namely  throughout  the  'Province  oft  t.'i'.S.  de  tcft*. 
Tbrk,  there  doth  remain  a  certain  Refemblance  of  that  PoweV  and  tutel.  §  pcrmiilum. 
Determination  of  the  Civil  Law  ;  as  in  many  other  Things,  fo  alfo  *?££  f*t™tel  hi 
in  the  Alfigning  or  Appointing  of  Tutors  by  their  Teftaments  or  l'aft  qax  fubfequuntur 
Wills  r  i  whether  we  regard  the  Perlon  of  the  Teftator,  or  of  him  §§  s>>  i©j  "•  «* » 
that  is  afllgncd  Tutor,  or  of  the  Children,  or  the  Manner  of  At-  '3>  I4' 
fignation,  or  the  Office  and  Authority  of  the  Tutor,  or  the  Means 
whereby  the  Tuition  is  ended,  which  I  mult  only  point  at. 

§  IX.   Who  may  appoint  a  Tutor. 

i.  Tthe  Father  may  appoint  a  Tutor  by  his  Tejiament  or  laji 
Will. 

2.  Whether  the  Mother  may  appoint  a  Tutor. 

3.  Whether  a  Stranger  may  appoint  a  Tutor. 

4.  Whether  the  Ordinary  may  ajjign  a  Tutor. 

UNderftand  therefore,  that  by  general  Cuftom  obferved  within 
the  Province  of  Tork*,  (t.)  the  Father,  by  his  laft  Will  or*  De  qua  confuc- 
Teftament,  may  for  a  Time  commit  the  Tuition  of  his  Child,  and  ™f  IgS 
the  Cuftody  of  his  Portion  f ;  for  within  that  Province  Children  have  dci  afta  &  inftm-- 
their  filial  Portions  of  their  Fathers  Goods,  according  to  the  Civil  men^.  antiqua  in 
Law  c ;  except  he  be  Heir,  or  advanced  in  the  Life-time  of  his  Fa-  c0pi  VEbdr.C  i-cP4" 
ther  u  ;  which  Teftament  and  Ailignation  is  to  be  confirmed  by  the  fita,  conftat. 
Ordinary  x,  who  alfo  is  to  provide  for  the  Execution  of  the  fame  f  (fate.or  qv^em 

rri    «        '  .     *,  noftranum   hberos 

1  ettament  1.  ab  ilk  pk'tria  po- 

teftate  fcrc  folu- 
tos,  &  quafi  emancipates  cflc,  ut  refert  D.  Smith  in  fud  traft.  de  repub.  Angliss.  Quirl  tamen  hsec  confue- 
tudo,  qux  vcl  prsecipue  in  partibus  Borealibus  vigct,  fumrria  nitatur  xquicatc  &  rationc,  negari  non  potcft. 
Qiiis  enini  diligentius  de  pupilli  rebus  cogi tat,  quam  parentes  ?  aut  cui  majorr  cur<c  efle  potcrit  ?  uc  ex  eo 
maxime,  quantumvis  nulla  alia  fubeifer  caufa,  iis  liceret  morientibus  in  Teftamentis  fuis  defignare  liberis 
vice  parentis  cos,  quorum  experta  fide,  norunt  futuros  cfle  liberis  fuis  tutores,  id  eft  tuitores,  five  defenfores. 
'  Et  quidem  debetur  eadem  prorfus  quantitas  :  nam  ut  quandoque  rriens,  quandoque  fcmis  co;npetit,  (auth. 
novifiimo.  C.  de.  inorfic.  teftimon.)  pro  numcro  liberorum  ;  ita  jure  quo  nos  ucimur,  media  pars  debetur  li- 
beris, nulla  reli&a  uxore,  qua  fuperftite,  tertia  pars  bonorum  iis  comperere  dignofcitur.  Iufr.  ead.  part.  §  i§i 
-  Vid.  infra  cad.  parr.  §  16.  "Id  quod  jure  civili  confonat.  fc.  fi  parer  filio  cmancipato  tutorem  affignayerit* 
omnino  Judicis  fententia  confirmandus  eft.  §  fin.  Inftir.  de  tutel.     v  Infra  part.  6.  §  1. 

If  the  Father  die,  no  Tutor  being  by  him  affigned,  and  (2)  the 
Mother  do  in  her  laft  Will  and  Teftament  appoint  a  Tutor,  the 
fame  Will  is  to  be  proved,  and  the  Ailignation  of  the  Tutor  con- 
firmed z.  *  Confirmaturqui- 

dem  tutor  i  marre 
datus,  fed  cum  inquifitione,  propter  fragile  mulieris  confilium.  Surficit  vero  modica  inquifitio,  filius  fi  in* 
ftituatur,  alias  requiritur  magna.  L.  mater.  C.  de  tefta.  tutel.  L.  i.  S.  de  confir.  tut.  Bar.  in  L.  natupalL 
§  fi  quaeratur  eod. 

And  if  no  Tutor  be  afligned  by  either  of  the  Parents,  then  (5) 
may  a  Stranger,  if  he  make  the  Orphan  his  Executor,  and  give 
him  his  Goods,  allien  a  Tutor  unto  him  a  ;  which  Tutor  is  by.  the .  t       ,v  „      ff 
Ordinary  to  be  conhrmed  D.  de  confir.  tut.  nam 

qui  inftituit  impw- 
berem,  videtur  eum  eligere  quafi  in  filium  :  &  ipfe  habetur  loco  patris.  Bald,  in  d;  L.  fi  paironus.  b  d  JU 
fi  patronus. 

Cc  And 
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And  if  there  be  no  Tutor  teftamentary  at  all,  then  (4)  may  the 
«  De  hac  poteftatc  Ordinary  commit  the  Tuition  of  the  Child  to  his  next  Kinfman  c, 

teltimonmm      non    ,  /  i        n  i.  a  j,     ;    -n  1 

obfcurum  pcrhi-  demanding  the  fame,  according  as  in  Adminiltrations  where  any 
bent  omnia   fere  dieth  Intcftate  d ;  fo  that  the  Child  be  not  Ward,  for  then  the  Or- 

tf1  tmn  nlrecTnt"a  dinary  maY  not  difPofc  of  the  Cuftody  of  his  Perfon,  as  is  hereaf- 
tu'm    antiqna,   in  ter  declared  c. 

Arclims     pub'icis 

Archiepifcopi  Ebor.  fideliter  cuftodita.    d  Nam  ubi  fucceffionis  cmolumentum,  ibi  refidct  lutein  onus.  L.  i. 

ft",  de  tutel.     e  Infra  ead.  part.  §  n. 

§  X.  Who  may  be  appointed  a  Tutor. 

1 .  He  that  cannot  be  Executor?  cannot  be  Tutor. 

2.  Whether  he  that  is  under  Age?  or  Lunatick?  may  be  appointed 

'Tutor. 

3.  Whether  a  Wo/nan  may  be  Tutrix. 

t  Quando  excipi-  ANY  Perfon  may  be  afligned  Tutor  which  is  not  forbidden  f. 
nntur  aiiqui,  re-  J_~\  Who  is  forbidden,  may  appear  by  that  which  is  hereafter  fpo- 
SitSur!dNam  ken  of  an  Executor  s  j  for  (1)  he  that  cannot  be  an  Executor,  can- 

firmat  cxceptio  re-  not  be  a  Tutor  h. 
gulam  in  non  ex- 
cepts. Dec.  8c  Cagnol.  in  L.  i.  de  reg.  jur.  ff.     b  Infra  part.  5-     b  tcfta.  ff.de  tefta.  tutel. 

He  (2)  that  is  not  Twenty-one  Years  old,  or  is  not  of  perfect 
Mind  and  Memory,  may  be  afligned  Tutor  ?•  but  it  is  to  be  under- 
ftood,  that  he  mall  be  Tutor  when  he  is  of  full  Age,  or  when  he 

'  Ji^'t^efta^Si'  d0tl1  retUni  t0  Sanity  °f  Mind  '* 

qui  u .  t  an.  ^  ^  Civil  Law,  (3)  a  Woman  (the  Mother  and  Grandmother 
iL.jurenoftro.lib.  excepted)  cannot  be  ailigned  Tutrix  k  ;  but  it  is  not  obferved  as  a 
2.  tefta.  tuit.  ff.  Law  within  the  Province  of  York?  where  not  only  the  Mother  and 
Grandmother  are  admitted,  but  other  Women  alfo  •?  albeit  they  be 
»  Ut  per  afla  &  married,  and  under  the  Government  of  their  Husbands  '. 

inftrumentad.fcac- 

car.  Archiepifcopi  Ebor. 

An  A&ion  of  Trefpafs  was  brought  by  the  Mother,  Quare  N.  fir 

Ham  &  heeredem  fuam    rapuit  (j  abduxit.    Per  Catesby :  Such  a 

Writ  lieth  not  for  the  Mother,  but  it  lieth  for  the  Father  ,•   for 

he   of  common  Right  mail   have  the  Wardfhip  of  his  Son  or 

«  9E.4.  fol.  53.  Daughter  m. 

Brook  tit.gard.  pi.  ° 

55- 

§  XI.  To  whom  a  Tutor  may  be  appointed. 


1.  A  Tutor  may  be  afligned  to  hi?n  that  is  not  fourteen  Years  old% 
and  to  her  that  hath  not  accomplished  Twelve. 

2.  After  Fourteen  and  Twelve?  he  and  Jhe  may  chufe  their  Cu- 

rators. 

3.  When  the  Curator  is  to  be  confirmed, 

4.  A  Tutor  may  be  afligned  to  the  Child  unborn. 

5.  No  Tutor  can  be  afligned  unto  him  that  is  W^^->  by  Keafon 
of  his  Lands. 

6.  Neither  to  Infants  or  Idiot  s^  Wards. 

2  7.  Who 
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7.  Whofljall  have  the  Wardjhip  of  a  Child  that  hath  Lands. 

8.  What  the  Guardian  may  do. 

9.  The  hard  Efiate  of  Wards. 

1  o.  ////  Infants  Wards  are  not  fubjeffi  to  like  Conditions. 

1 1 .  Who  JJjall  be  Guardian  to  the  Infant  which  hath  Lands  in 
Socage. 

12.  'Prochein  Amy  accountable  to  the  Ward  after  his  ftdl  Age. 

1 3.  Idiots  in  the  Cnflody  of  the  Prince. 

14.  Whether  the  Cnflody  of  an  Infant  or  Idiot  may  be  devifed  by 
the  Teflator. 

BY  the  faid  Cuftom  generally  obferved  within  the  Province  of 
Tork,  (1)  a  Tutor  may  be  affigned  to  a  Boy  at  any  Time  un- 
til he  have  accomplillied  the  Age  of  fourteen  Years,  and  to  a  Wench 
until  mo   have  accomplillied  the  Age  of  twelve  Years  n.     But  (2)  „  T 
after  thofe  Years,  he  or  me  refpeftively  may  chufe  their  own  Cu-  reftaVnit.  $'perm& 
rators,  notwithftanding  their  Father's  Will  °.     But  if  they  do  not  fum-  In.ft't.  de  tnr. 
cleft  any  other  Curator  after  their  feveral  Ages,  (3)  then  he  that  |s  JJJ,  JJjJtS  J^." 
affigned  in  the  Will  is  to  be  confirmed  Curator  to  either  of  the  faid  in  prin. 
Children,    albeit  he  were  above  fourteen  Years,   and  me  above  "  J  ,Ircm  inviti. 
Twelve,  when  the  Will  was  made  P.  SLjSSi 

ff.  qui  perunt.  L. 
matris.  C.  cod.  in  fin.  quam  op.  longaevus  approbavit  ufus.  t  L  tutelse.  C.  de  tefta.  tut.  §  dantur.  Inft. 
de  cura. 

A  (4)  Tutor  may  alfo  be  affigned  to  a  Child  that  is  not  born  1 ; ,  §  cum 
like  wife  to  an  Idiot,  or  him  that  is  Lunatick  r.  inft.  de  tut. 

'§  furiofi.Inftit.de 
cur.  &  licet  hujufinodi  perfonse  majores  fint  25  annis,  erunt  fub  etiratione.  d.  §  furiofi.  An  h^c  authoritas  fit 
penes  teftatorem,  vel  ordinarium,  an  ad  rcgem  fpc&et  jure  praei'ogat.  Quaere  infra  in  d.  §. 

But  all  this  which  is  here  aforefaid  is  to  be  retrained,  fo  that  it 
(5)6)  be  not  to  the  Prejudice  of  him  that  is  a  Guardian,  or  hath 
the  Wardfhip  of  any  Infant  or  Minor  f ;  or  of  any  Idiot,  by  Reafon  f  Habenti  tutorem 
of  any  Lands,  Tenements  or  Hereditaments,  belonging  to  fuch  In-  2T  MnttdtS 
fant  or  Idiot  c.     For  by  the  Common  Laws  of  this  Realm  of  Eng-  inft.  de  cura. 
land,  (7)  the  Lord  of  whom  the  Infant   doth  hold  his  Lands,  lb  '  ^tat-  pr*rogar. 
foon  as  the  Father  dieth,  hath  the  Wardfliip  and  keeping  of  the  Breve  d°e  idiota'in- 
Heir ;  and  thereby  (8)  may  feife  upon  the  Body  of  the  Ward  and  qujrendo. 
his  Lands  "3  whereof  he  may  alfo  take  the  Profits  without  Account,  Angfu'b  If  crep' 
fo  that  he  nourifli  and  bring  up  the  Ward  x  ;  and  not  that  only,  but  per  flat,  depnerog! 
alfo  offering  to  his  Ward  convenable  Marriage,  without  Difparage-  reglSgf":  *?  E>2« 
ment,  before  one  and  twenty  Years,  if  it  be  a  Man,  or  Fourteen,  x'd.  traft.  derep. 
if  it  be  a  Woman ;  if  the  Ward  refufe  to  take  that  Marriage,  he  Ang. 
or  flie  muff  pay  the  Value  of  the  Marriage  y  j  which  is  commonly  » Stat.  Weft.  c.  22, 
rated  according  to  the  Profits  of  his  Lands.    Which  (9)  is  a  Thing 
utterly  condemned  of  fome,  and  greatly  lamented  of  many,  both 
grave  and  godly,  becaufe  of  the  unfatiable  Covetoufnefs  of  divers 
in  thefe  Days  z     For  that  thereby  it  cometh  to  pafs  many  Times,  *  vide  d.  ma.  de 
that  a  Freeman  and  a  Gentleman,  whilft  he  is  an  Infant  of  (lender  rcpub.  Ang.  lib.  3. 
Difcretion,  and  lefs  Experience,  deftitute  of  his  beft  Friend,  that  is  yJj}?S££m' 
to  fay,  his  natural  Father,  and  confequently  fubjeft  to  the  Subtil- 
ties  and  Importunities  of  his  crafty  and  covetous  Gaoler,  is  bought 
and  fold  like  a  Beaft,  to  fuch  as  feek  to  make  molt  Advantage  of 
him  ;  and  in  the  End,  befides  many  more  Inconveniencies,  matched 
to  my  Mailer's  Daughter,  Sifter,  Coufin,  or  fome  other  Female,  to 

C  c  2  whom. 
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whom,  for  her  Virtues  and  gentle  Conditions,  if  thine  Enemy 
mould  be  preferred  in  Marriage,  thou  couldft  wifh  him  no  greater 
Torment,  (if  it  were  lawful  for  thee  to  with  him  any  Torment,) 
Hell  excepted. 

To  thefe  Perils  are  thefe  Infants  fubjed  which  hold  Lands  of 

*  d.  traa.  eod.  c.  5.  others  by  Knights-Service,  called  in  French  Garde  jioble  * ;  for  there 

(10)  is  another  Kind  of  Service,  called  Qard  Returier>  alias  Gard 

b  Eodcm  loco.       in  Socage,  or  Tenure  by  the  Plough  b.  This  Wardship  (11)  falleth 

to  him  that  is  next  of  Kin,  and  cannot  inherit  the  Land  of  the 

•  Stat.  Marleb.  c  Ward  c ;  as  the  Uncle  on  the  Mother's  Side,  if  the  Land  defcend  by 
1 7.  an.  52  h.  3.  tjie  patnerj  or  the  Uncle  on  the  Father's  Side,  if  the  Land  defcend 
a  Brook  tit.  gardein  by  the  Mother  <*. 

&  prochein   amie, 

n.  11    12,  13-    Terms  of  Law,  verb  prochein  amie. 

12  Car.  2.  c.  23.  But  now  by  the  Statute  12  Car.  2.  all  Tenures  by  Knights-Ser- 
vice in  Capite  and  Socage  in  Capite  are  taken  away,  and  all  Te- 
nures are  turned  into  free  and  common  Socage ;  and  by  that  Sta- 
tute, a  Father  though  under  Age  himfelf,  or  of  full  Age,  having 
a  Child  under  Age,  and  unmarried  at  the  Time  of  his  Death, 
whether  then  born  or  in  the  Mother's  Womb,  may  by  Deed  in  his 
Life-time,  or  by  Will  in  the  Prefence  of  two  Witneffes,  difpofe  the 
Cuftody  of  fuch  Child  or  Children  during  Nonage,  to  any  in  Pof- 
feffion  or  Remainder  (excepting  to  Papifts)  which  Perfon  may  main- 
tain an  A&ion  of  Ravifhment  of  Ward  or  Trefpafs  againft  wrong- 
ful Takers  away  or  Detainers  of  fuch  Child,  and  recover  Damages 
for  the  Ufe  of  the  Child,  and  may  take  the  Profits  of  the  Lands 
and  Tenements  for  the  Ufe  of  fuch  Child,  and  the  Cuftody  of  his 
perfonal  Eftate  according  to  fuch  Difpofition,  and  may  bring  Ac- 
tions in  Relation  thereunto,  as  a  Guardian  in  common  Socage 
might  do. 
Keilw.  i8o\  Before  this  Statute,  if  Tenant  by  Knight-Service  had  devifed  the 

Guardianfhip  of  his  Heir,  it  had  been  void  as  to  the  Lord  ,•  for  he 
was  to  have  the  Guardianfhip  by  Reafon  of  the  Tenure  of  the 
Land. 
BeMi  v.  Confiabk.      And  if  Tenant  in  Socage  had  difpofed  the  Cuftody  of  his  Heir, 
Vaugh.  1  So.  -lt  j]a(j  kcen  voij.  becaufe  the  Law  gave  that  to  the  next  of  Kin 

to  whom  the  Land  could   not  defcend ;  and  if  there  had  been  a 
fpecial  Guardian,  he  could  not  transfer  or  affign  the  Cuftody  of  his 
Ward,  either  by  Deed  or  Will,  becaufe  the  Truft  was  perfonal,  and 
therefore  not  aflignable;  neither  fhould  it  furvive  to  the  Executors, 
but  determine  by  the  Death  of  the  Guardian. 
Clench  v.  Cudmore.     Since  the  Statute  it  hath  been  adjudged,  that  a  Copyholder  is  not 
5   Lev.    395-    *  within  the  Acl:  to  difpofe  the  Cuftody  of  his  Child,  for  that  be- 
Lutw.  1 181.  s.  c.  |ongj  to  tnc  Lord  of  the  Manor,  not  de  jure*  but  according  to  the 
Cuftom  of  the  Manor ;   for  if  there  is  no  fuch  Cuftom,  then  the 
next  of  Kin  to  whom  the  Land  cannot  defcend,  fhall  have  the  Cu- 
ftody of  the  Infant  and  his  Lands. 

This  (12)  Guardian,  otherwife  called  prochein  amie,  is  account- 
able for  the  Profits  and  Revenues  of  the  Land  to  the  Ward,  as  the 
Tutor  for  the  Goods  and  Chattels  to  the  Pupil,  when  he  is  of 

ed.  flat.  Marleb.  c.  full  Age  e. 
17.  traci.  de  rep. 

ADgi.  lib.  s-  c  5.  2  Concerning 
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Concerning  Idiots,  fuch  is  the  Prerogative  of  (13)  the  Princes  of 
this  Land,  that  they  fhall  have  the  Cuftody  of  all  the  Lands  of  na- 
tural Fools,  and  may  take  the  Profit  thereof  without  Wafte  or  De- 
ftruction,  of  whofe  Fee  foevev  the  fame  be  holden,  finding  to  them 
Neccffarics  f :  And  after  the  Death  of  fuch  Idiots,  the  Lands  mull  f  Stat.  Ed.  2.  do 
be  reftorcd  to  the  right  Heirs  i     But  ( 14)  in  the  mean  Time,  that  Pr*ro.S"  *&  c'  » 

<-  1  1  vt  /-I  ««  t  1  I         •  1  -o  r.  °    E-OQ-    "at. 

is  to  fay,  during  the  Nonage  ot  the   ward,  or  during  the  Lire  ox 
the  Idiot,  the  Tuition  of  the  Body  of  the  Ward  or  Idiot,  or  of  his 
Lands,  cannot  be  devifed  by  Teftament  to  any  other  Perfon,  con- 
trary to  the  Courfe  of  Common  Law,  in  Prejudice  of  him  to  whom 
■the  Wardfliip  doth  belong  h  ;  faving  the  Teftator  may  commit  the  i>   Quia  mtorem 
Cuftody  of  fuch  Goods  and  Chattels,  as  he  doth  bequeath  to  the  habenti  tutor  non 
faid  Infant  or  Idiot,  to  whom  he  will,  and  during  fo  long  Time  as  he 
will  '.     If  the  Idiot  have  Copyhold  Land,   the  Copyhold   of  this  1  siquidem  uput 
Idiot  is  not  within  the  Survey  of  the  Court  of  Wards,  but  mall  be  quifque  poteft  re- 
ordered in  the  Lord's  Court,  according  to  the  Cuftom  of  the  Ma-  ^s  ^TTtJpt 
nor  as  touching  this  Point  k.     Alfo  if  a  Copyholder  die  fole  feifed  nere.  Mamie  lib. 
of  any  Lands  or  Tenements  fo  holden,  his  Heir  being  of  the  Age  of  7>  nt: n-  38,  &  tef- 
fourteen  Years  ;  then  he  fhall  pay  a  Fine  unto  the  Lord,  and  do  beruAro  lege!  L~ 
Fealty,   and  be  admitted  Tenant.     But  if  the  Heir  be  within  the  fervus  ff.  de  ma- 
Age  of  fourteen  Years,  then  fome  Guardian  mould  be  admitted  to  JjfiLraFiS! 
occupy  his  Copyhold,  and  to  pay,  and  do  his  Service  due  for  the  Nat. Bre.  tie  idiota 
fame  j  that  is  to  fay,  if  the  Lands  defcend  from  the  Father,  then  inqu'rendo,    quod 
the  Mother,  or  fome  of  her  next  Kin,  fhall  have  the  Occupation  obveniunf  fuo  g°a* 
of  the  fame  Lands,  until  the  Heir  be  of  the  Age  of  fourteen  Years ;  diano   aecrefcunr. 
and  they  mall  pay  a  little  Fine  for  the  Guardlanmip,  and  the  Heir  SJ?*rfe  ™mren  P« 

1  •     -A  nil  1  1      1      •*-•         1  Stamford    iup.    d. 

at  his  Entry  mall  pay  the  whole  Fine  '.  prsrog.  reg.  c.  i- 

diot.  vide  Dyer  fo. 
303.  Anno  13  Eliz,.     k  Dyer  fol.  303.  Anno  13  Eliz.     '  Jonas  Adams  Court-Baron,  fol.  14. 

If  a  Copyholder  be  lunatick,  and  the  Lord  of  the  Manor  com- 
mit the  Cuftody  of  his  Land  unto  J.  S.  and.  Trefpafs  is  done  to.  the 
Land,  the  Action  of  Trefpafs  ought  to  be  brought  in  the  Name  of 
the  Lunatick,  and  not  of  the  Commitee  j  for  the  Committee  is 
but  as  Bailiff,  and  hath  no  Intereft,  but  for  the  Profit  and  Benefit  of 
the  Lunatick,  and  is  as  his  Servant ;  and  it  is  contrary  to  the  Na- 
ture of  his  Authority,  to  have  an  Action  in  bis  own  Name,  for  the 
Intereft  and  the  Eftate,  and  all  Power  of  Suits  is  remaining  in  the 
Lunatick.  And  it  hath  been  adjudged  that  a  Lunatick  fhall  have  a 
Quare  Impedit  in  his  own  Name.  Vide  Beverley  s  Cafe,  C.  lib.  4. 
the  Difference  between  a  Lunatick  and  an  Idiot.  'Per  Curiam*,  the 
Lord  of  a  Manor  hath  not  Power  to  commit  or  difnofe  of  the  Copy- 
hold of  a  Lunatick  without  fpecial  Cuftom ;  neither  can  he  com- 
mit during  the  Minority  of  an  Infant  Copyholder  without  Cuftom  ,n.  m  P-  I(S  jac<  Hut_ 
When  a  Lunatick  cometh  to  his  fane  Memory,  he  mall  have  ton's  rep.  fol.  16. 
an  Account  of  the  Profits  of  his  Land  -,  but  in  cafe  of  an  Idiot  it  is 
otherwife,  for  the  King  or  his  Patentee  fhall  have  them  to  their 
own  Benefit".  Jj**  8'  D^ 

A  Guardian  brought  an  Action  of  Trefpafs  againft  the  Defen-  chanc.  Cafes  200, 
dant  for  detaining  the  Infants  to  whom  he  was  Guardian  j  and  upon  CorceWs  y.  Coneikt* 
a  Bill  in  Equity  to  be  relieved  againft  that  Action,  he  pleaded  that 
N.  C.  did  by  his  laft  Will  devife  the  Gtiardianfloip  of  his  Son  to  the 
Plaintiff  in  this  Action,  and  the  Management  of  his  Eftate,  and 
made  him  Executor ;  and  this  was  allowed  to  be  a  good  Plea. 

The 
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Ld.  Shaftsbury  ver-  The  Guardianfliip  of  an  Infant  was  given  to  J.  S.  by  Deed,  and 
Chan?caf?~' to  the  Mother  by  the  laft  Will  of  the  Fathered  it  was  decreed, 
that  the  Will  was  a  Revocation  of  the  Deed,  and  that  the  Mother 
had  a  good  Title  to  the  Guardianfliip. 
2  Chan.  Rep.  137.  The  Father  devifed  the  Guardianfliip  of  his  Son  (being  feven  Years 
old)  to  his  Mother  in  Law,  and  died  ;  the  Widow  married  her  Ser- 
vant, and  being  poor,  the  Uncle  got  the  Poffeffion  of  the  Infant, 
and  fent  him  beyond  Sea ;  but  the  Lord  Chancellor  ordered  that  he 
ftiould  be  returned  to  the  Mother  j  for  where  a  Guardian  is  appoint- 
ed by  Virtue  of  the  Statute,  this  Court  cannot  remove  the  Child 
or  Guardian,  but  can  make  her  give  Security  not  to  marry  the  In- 
fant without  acquainting  the  Court ;  if  the  Guardianfliip  had  been 
at  Common  Law,  then  the  Court  might  interpofe. 
1  Vemon  442.  Le-  The  Father  of  the  Plaintiff,  the  Infant,  owed  the  Defendant  Mo- 
tohe  vcrf.  shires.  neyj  ancl  by  Decd  granted  nim  the  Guardianfliip  of  his  Children, 
with  a  Covenant  in  the  Deed  not  to  revoke  it,  and  a  Bond  of  500/. 
Penalty  to  perform  Covenants,  and  upon  a  Bill  brought  againft  the 
Guardian  to  have  an  Account,  eye  and  to  remove  him ;  yet  be- 
caufe  there  was  a  juft  Debt  due  to  him,  the  Court  would  not  re- 
train him  from  receiving  the  Rents  and  Profits  of  the  Infant's 
Eftate. 


§  XII.  Of  the  Manner  of  appointing  Tutors. 

1.  A  'tutor  may  be  appointed  [imply  or  conditionally*  to  a  T)ay^ 

or  from  a  T)ay. 

2.  The  Condition  depe?iding,  what  is  to  be  done  in  the  ?nean 

time. 

3.  Lawful  to  appoint  one  or  many  tutors. 

4.  Whether  where  one  tutor  is  appointed,  another  may  he  re- 

ceived. 

5.  Whether  divers  being  aligned,  one  tutor  alone  may  be  ad- 

mitted. 

6.  By  what  Words  a  tutor  may  be  appointed. 

7.  What  if  the  teftator  fay,  I  commit  my  Children  to  thy  Tower, 

or  to  thy  Hands  ? 

8.  What  if  he  fay,  I  commit  my  Children  unto  thee  quick  and 

dead  ? 

9.  What  if  he  fay,  I  defire  thee  to  take  Care  of  my  Son  ? 

10.  the  teftator  may  ufe  any  Language  in  the  JJJignation  of 
a  tutor. 

BY  the  faid  general  Cuftom,  it  is  obferved  within  the  Province 
of  Tori a,  that  (i)  a  Tutor  may  be  affigned  either  {imply  or 
d.afcaccario  exiift.  conditionally  b,  and  until  a  certain  Time,  or  from  a  certain  Time  c. 
fe  §  ad  ccrtum.  in.  gut  no  Tutor  may  intermeddle  as  Tutor,  until  he  be  confirmed  by 
for'dari  pdr*"  tU" the  Ordinary,  albeit  he  be  affigned  Tutor  (imply  d  j  much  lefs  where 
cEod.  §adcermm.  he  is  affigned  conditionally,  or  from  a  certain  Time,  may  he  inter- 
deteftamtn't^ut  ff  rae^le  as  Tutor,  until  the  Condition  be  extant  e,  or  the  Time  U- 
d  l.  legitim'us.  &  mited  be  expired  f.    But  the  Ordinary  (2)  may  in  the  mean  Time 

ibi  Bar.  ff.  de  legit. 

ruccl.    «  L.  qui  tub  conditione.  ff.  de  tefta.  tutcl.    [  d.  L.  qui  fub  conditione. 

<c  commit 
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commit  the  Tuition  ;  and  he  that  is  fo  appointed  by  the  Ordinary  „  ro     „    ....    , 

r         1  m-  J      •    -n        a  J    s  oar.  &  alu  in  d. 

may  for  that  Time  admimftcr  g.  l.  qui  n,b  condi- 

Moreover,  (3)  it  is  lawful  to  appoint  cither  one  Tutor  alone,  or  tione- 
many  together  h.     Where  (4)  one  alone  is  appointed  Tutor  by  the 
Teftator,  the  Ordinary  ought  not  to  join  another  Tutor  i  ;  unlefs  he  [^]  pjuns.ff.de 
that  is  named  Tutor  be  lunatick  k,  or  be  abfent  about  the  Affairs  ;§interdum.inftic„ 
of  the  Commonwealth  l ;  for  in  thefe  and  other  like  Cafes  another  de  cura- 
Tutor  may  be  joined  m,  at  Ieaft  during  the  Impediment.     Where  ult.  ff^de^ex'cuf: 
(5)  divers  are  appointed,  there  one  alone  may  adminifter  n.    Which  *ut-  g^ff.  in  d.  § 
Conclufion  doth  proceed  with  lefs  Difficulty,  when  the  Co-tutors  ^Sor™'  Inft'  de 
cannot  or  will  not  meddle  °,  or  tranfer  their  Authority  to  him  '  l.  tutor.  §  fi  qu;s 
that  dealeth  P :  for  they  may   do  that,  and  fo  alfo  be  his  Sure-  *b£uurus-  ff-    de 

-  J  J  fufpect.  tut. 

t^S  1.  m  Gloff.    &  Min- 

fing.  in  d.  6  inter- 
dum.  Inftit.  de  cnr.  •>  L.  3.  de  adminift.  tut.  fF.  °  L.  legitimos.  §  in  legitimes.  fF.  de  legit,  tut.  L.  47.  d" 
adminift.  tut.  ^  Bald,  in  L.  qui  pupil.  C.  de  negotiis  geft.  <i  L.  Romanus.  S.  de  tutor,  vel  curator, 
dat.  ab  his. 

It  is  not  (6)  material  by  what  Words  the  Tutor  is  appointed,  fo 
that  the  Teftator's  Meaning  do  appear ,-  for  they  are  neverthelefs  to 
be  confirmed  Tutors'.  r  L.  r.  c]e  confir 

tut.  fF.  &  ibi  Bar 
L.  quoniam.  C.  de  tefta.  Socin.  confil.  83.  vol.  i," 

Wherefore  (7)  if  the  Teftator  fay,  I  commit  my  Children  to  the 
Power  of  A.  B.  or,  I  leave  them  in  his  Hands,  it  is  in  Effect  as  if 
the  Teftator  had  faid,  I  make  J.  B.  Tutor  to  my  Children  f.    So  r  M  in  L.  manu- 
it  is,  if  he  lay,  I  leave  them  to  his  Government,  Regiment,   Ad-  T^Z"1*'  E  le  iu" 

.    •/)■  ..■  y    .  5  °  '  ltic-  &  jure.  Boer. 

miniftration,  frc  l.  decif.  ,24.  ubi  at- 

teftatur  hanc  opi- 
nionem  &  tutiorem,  Sc  vcriorem  effe.  (  Molin.  in  addic.  ad  Decium  in  c.  ex  part,  de  app.  ext.  Socin  con- 
fil. 83.  vol.  1. 

If  (8)  the  Teftator  fay,  I  commit  my  Son  to  A.  B.  both  quick  and 
dead,  with  all  his  Legacies  by  me  given ;  by  thefe  Words  it  is  pre- 
fumed  that  the  Teftator  meant,  that  A.  B.  mould  be  Tutor  to  his 
Child,  if  he  lived  j  and  if  he  died,  then  to  have  thofe  Legacies  u.   n  Soc.  in  d.  confil. 

If  (9)  the  Teftator  fay,  I  delire  my  Wife  to  take  Care  of  my  85- 
Children  during  their  Minorities  ;  albeit  thefe  Words  do  not  necef- 
farily  infer  or  conclude  a  Tuition  of  their  own  Nature,  but  rather 
that  fhe  mould  chaftife  them,  when  they  deferved  to  be  corrected  $  ;  *  Dec.  ;n  d.  c.  ex 
(for,  to  have  Tuition  of  Children  is  a  greater  Thing,  and  extend-  Part-  deapp.  extr. 
eth  farther,  than  to  have  a  Care  of  them  only  y ;)  but  forafmuch  in^rin.  ^   I:4* 
as  the  ruder  Sort  of  People  do  not  know  the  Difference  of  Terms, y  Dec.  in  d.  c.  ex 
nor  the  natural  Force  of  Words z  ;  therefore,  if  any  be  affigned  Tu-  £a"'y     . 
tor  by  thefc  forefaid  Words,  he  is  to  be  confirmed  a.  s$.  vol.  1.' 

.  *   L.    1.   de  confir. 

tut.  ft.  &  ita  limitatur.  §  quanquam  in  L  aliena.  ff.  de  neg.  geft.  ut   per   Jaf.  in  L.  manuraifiionis.  if.  de 
juftit.  8c  jur. 

The  lame  alfo  may  be  faid,  where  the  Teftator  doth  commit  his 
Child  to   the  Cuftody  of  another.     For  albeit    it    be   a  greater 
Thing  to  have  the  Tuition  of  a  Child,  than  to  have  the  bare  Cufto- 
dy of  a  Child  committed  unto  him  °  -,  yet  in  all  Things  the  Will  b  Rom  fin 
and  Meaning  of  the  Teftator  is  to  be  obferved  c,  and  preferred  before  Dec.  in  c.  ex  part. 

de  app.  extr. 
5  d.  L.  1.  de  confir.  tut.  &  DD.  in  eand.  L.  Molin.  in  addic.  ad.  left.  Decii  in  d.  c.  ex  part.  M 

the 
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*  L.  quoniam  in-  tne  Property  of  the  Words  x,  whereof  perhaps  he  is  ignorant :  Which 
f^"m  C    °  te~  Meaning  is  to  be  collected  by  that  which  went  before  or  folio weth 

in  the  Will,  and  by  other  Circumftancesj  which  the  Judge  ought  to 
y  Boer  decif.  1 24.  enquire  y. 

Finally,  (10)  It  is  not  material  in  what  Language  the  Tutor  be 
ruV  ult*C' dc  tcfta*  aflignedj  whether  in  Englifli,  Latin,  Greek,  or  any  other  Tongue  z. 

§.  XIII.  Of  the  Office  and  Authority  of  a  Tutor. 

1.  The  Office  of  a  Tutor  duth  principally  refpefl  the  Perfon  of  the 

Tupii 

2.  The  Office  of  a  Tutor  doth  fecondarily  refpeti  the  good  Admini- 
flration  of  the  Pupil's  Goods. 

3.  The  Tutor  ought  to  make  an  Inventory \  and  is  chargeable  with 

an  Account. 

4.  Whether  a  Tn or  ought  to  enter  into  'Bonds  for  the  Performance 
of  his  Office. 

5.  Of  the  Authority  of  a  Tutor. 

6.  Whether  the  Tutor  may  alienate  the  Goods  of  the  Pupil. 

kHE  Office  and  Authority  of  the  Guardian,  or  him  that  hath 
the  Wardmip  of  an  Infant,  by  Reafon  of  any  Lands,  Tene- 
ments or  Hereditaments,  whether  the  fame  be  holden  by  Knights- 

•  Supr*  ead.  part.  Service,   or  by  Socage-Tenure,  is  already  declared  a ;   wherefore  in 
J.  1.  n.  8,  9.  tj1js  place  I  mall  only  touch  the  Office  and  Authority  of  a  Tutor,  ac- 
cording to  the  Cuftom  obferved  within  the  Province  of  Toi%   not 
greatly  differing  from  the  Difpoiition  of  the  Civil  Law. 

This  therefore  is  the  Office  of  a  Tutor.  Firft  and  (1)  principally, 
*>  Inde  ruroresqua- to  defend  the  Perfon  of  his  Pupil  b;  that  is  to  fay,  to  provide  that  he 
fi  tuitores,  id  eft,  be  honcftly  and  virtuoully  brought  up,  and  to  provide  for  him  Meat, 
do  &°def  Ynd'1"  Drink,  Clothes,  Lodging,  and  other  NecefTaries,  according  to  the 
appellantur;  ficut  Child's  Eftate  or  Condition,  and  Ability  c. 

aeditui  dicuntur,qui 

aedcs  tuentur    <j.  tutores.  Inftit.  dc  tutcl.  L.  ff.  cod.  c  Nee  tantnm  aumenta  prseftari  debent  pupillo,   fed 

etiam  in  ftudia  impenfae  debent  impendi  pro  f'acultate  patrimonii,  &  dignitate  natalium.  Wigand.  Happel. 
tract,  de  tut.  tit.  138.  n.  44.  fol.  350. 

Secondarily,  (2)  The  Office  of  a  Tutor  confiftcth  in  the  good  and 
faithful  Adminiftring  or  Difpohng  of  the  Goods  and  Chattels  of  the 
<<  §.datus. inftit.  de  faid  Pupil  d  :  That  is  to  fay,  the  Tutor  may  not  commit  any  Thing 
exruf:  tut.  &  Min-  rnat  may  be  hurtful,  nor  omit  any  Thing  that  may  be  profitable  to 
eiiatiusd^offiotti-  his  Pupil  c  ;  and  in  the  End  muft  reftore  unto  the  Pupil  all  his  Goods 
toris  Happel.  traft.  and  Chattels,  by  him  the  faid  Tutor  before  received  f.  And  for 
de  tut.  tit.  38.  per  t|iat  purpofe  (3)  every  Tutor  ought,  even  at  the  very  Entry  into  his 
1 L.  tutorem  quen- Office,  to  make  a  true  Inventory  of  all  the  Goods  and  Chattels  of 
dam.  c.  de  arbitr.  n;s  pUpil  g ;  and  to  make  a  juft  and  true  Account  of  his  Dealings  in 
aLSffrn4.aaion'  the  Behalf  of  his  Pupil  h.  And  it  is  generally  obferved  within  the 
tut.  direS.  faid  Province,  that  (4)  every  Tutor,  as  well  Teftamentary  as  other 

s  L.  Tutor  qui.re-  app0inted  by  the  Ordinary,  doth  enter  into  Bond  with  Sureties  to  the 
miniftr.  tut.  L.  tu-  Effect  aforefaid,  according  to  the  Difcretion  of  the  Ordinary '. 

tores,  vel   curato- 

res.  C.  de  adminift.  tut.  Bar.  in  d.  L.  tutor.  *  L.  I.  <j.  ofific.  de  tut.  &  ration,  diftrahend.  ff.  '  Hoc  ufita- 
tifiimum  efle  infr.  provinc.  Ebor.  certo  certius  eft;  utcunquejure  civili  tutor  teftatorius,  vel  dativus,  fatif- 
dare  non  teneatur.  L.  teftamento.  de  tcfta.  tutel.  L.  2.  de  confir.  tut.  ff. 

s  Concerning 
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Concerning  the  (5)  Authority  of  a  Tutor,  as  foon  as  he  is  confirm- 
ed, he  may  fcife  upon  the  Body  of  the  Pupil  k,  and  may  likewife  *  Aymo  confil.  18. 
take  Poffcftion  of  all  his  Goods '.  And  if  any  do  convey  away  the  1  l.  i.  ff.  de  admi- 
Perfon  of  the  fkid  Pupil,  he  may  be  convented,  and  in  the  End  com- niftr- tut- 
polled  to  reftore  him  m.  Likewife  if  any  Perfon  do  detain  any  Thing  mGabr.  lib.  5. com. 
belonging  to  his  faid  Pupil,  recoverable  in  the  Ecclefiaftical  Court,  StSScttSfiJ*! 
he  is  ufually  convented  by  the  Tutor  in  Behalf  of  the  Pupil n.  Aymoconf.18.  n.<j. 

forte  etiam  incidir 
in  fcntentiam  excommunicationis,  quia  impedit  executionem  teftamenti,  per  c.  ftatu.de  tefta.  lib.  5.  provinci 
conftit.  Cant.  Fitzh.  Nat.  Bre.  fol.  44.  "  Sed  an  debet  agere,  vel  conveniri  nomine  tutorio,  Bar.  in  L.  x> 

§.  fuflicit.  ft.  de  adminift.  tutel.  Brook  Abridg.  tit.  Garthel.  2. 

Furthermore,  (6)  The  Tutor  may  fell  fuch  Goods  belonging  to 
the  Pupil,  as  cannot  be  kept  until  he  come  to  lawful  Age  ° :    But  q  .L: 'ex- c-  de  ad" 
other  Goods  which  may  conveniently  be  kept,  until  the  Pupil  attain  mini 
to  lawful  Years,  and  especially  Goods  immovable  the  Tutor  may 
not  fell  P.     Infomuch  that  if  the  Father  by  his  Laft  Will  declare, '  Eadem  L.  lex.  & 
that  another  Perfon  fhall  have  as  well  the  Government  and  Educa-  ibi  Angel  &•!«. 
tion  of  his  Children,  as  the  Difpofing,  Setting,  Letting,  and  ordering 
of  their  Lands :  Yet  neverthelefs,  the  Tutor  in  this  Cafe  cannot  fell 
the  faid  Lands  by  Force  of  the  former  Words ;  for  that  the  Meaning 
of  the  Devifor  may  be  collected  to  be  fuch,  that  he  would  that  his 
Land  mould  be  difpofed  and  ordered  after  a  good  Manner  and  Order 
for  the  Profit  of  his  Children ;  whereas  if  he  mould  fell  the  Lands  of 
the  Children,   that  Kind  of  Difpofing  thereof  were  after  an  evil  Or- 
der, and  contrary  to  the  Meaning  of  the  Teftator  9.  q  Dyer  fol.  26.  An, 
1  a8H.8.  n.170. 

§.  XIV.  By  what  Means  the  Tutorfliip  is  ended. 


1. 


The  Tutorjhip  is  ended  by  divers  Means. 

2.  In  RefpeU  of  the  'Pupil,  the  Tutorfhip  is  ended  when  he  cometh 
to  lawful  Age. 

3.  Sufficient  Age  in  a  Man  at  One  and  twenty,  fometimes  at 

Fourteen. 

4.  Sufficient  Age  in  a  Woman  at  Twelve,  Fourteen,  and  Sixteen 

Tears,  in  divers  Re/pebJs. 

5.  In  Refpefi  of  the  Tutor,  his  Office  is  ended,  if  he  cannot  be 

Executor,  or  do  excufe  himfelf. 

6.  Likewife  if  he  be  removed  as^  fufpeUed,  or  become  Lunatick,  or 

T)eaf  and  T)umb,  or  be  abfent,  and  die. 

7.  How  the  Tutorjhip  is  ended  in  Refpeti  of  the  Form  of  the  'Tui- 

tion. 

THE  Tutorfliip  (1)  is  ended  by  divers  Means,  whereof  fome  do 
refpeel:  the  Perfon  of  the  Pupil,  fome  do  refpeel:  the  Perfon  of 
the  Tutor,  and  fome  do  refpeel:  the  Manner  and  Form  of  the  Tui- 
tion it  felfr.  r   Vigel.  Method. 

jur.   civil,   part  2. 
lib.  5.  c.  8.  Wigand.  Happel.  traft.  dc  tut.  tit.  55,  56,  &c» 

In  (2)  Refpeel:  of  the  Perfon  of  the  Pupil,  the  Tutorfhip  is  finifli- 
ed  when  the  Pupil  hath  accomplifhed  fufficient  Age.     Sufficient  (3)  ,.     . 

Age  in  a  Man  is  fometimes  at  One  and  twenty  Years,  and  not  be-  tu£*e    y 
fore  j   fometimes  at  Fourteen  f.     In  (4)  a  Woman  fometimes  at '  Minor  quibus  ca- 

fibus  habetur  pro 
majore,  vide  Repertor.  Bertachni,  verb,  minor,  gloff.  &  DD.  in  c.  ex  parr,  de  reftitut.  fpol.  extra. 

D  d  Twelve, 
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*  Traa.de  repubi.  Twelve,  fometimes  at  Fourteen,  and  fometinies  at  Sixteen  r.  He 
PHlciDdGrounds',  that  is  Ward  by  Reafon  of  Lands  hoiden  in  Knights- Service,  is  not 
fol.  35..  Brook,  tit',  cut*  of  Wardfhip  until  he  be  of  the  Age  of  One  and  twenty  Years  u. 
u  Md"  ch  an  ^e  ^at  *s  Warc'  Dy  Reafon  of  Lands  hoiden  in  Socage,  is  then  out  of 
9  h.%.  Braft'"  de  Wardfhip  when  he  is  of  the  Age  of  Fourteen  Years  x,  at  which  Years 
leg.  &  conf.  Angi.  nc  may  refufe  his  Guardian,  and  call  him  to  Account  y.  At  the 
S.Gard3n*  M°i°k'^me  A§e  alfo  is  the  Tutorfliip  ended,  (if  he  have  no  Lands,  but 

*  Terms  of  Law,  Goods,)  and  the  Minor  may  then  alio  call  his  late  Tutor  to  Ac- 
verb.  Prochein  a-  count  z.  And  if  he  will,  he  may  then  chufe  a  Curator,  either  the 
y^Maricb.  c.17.  an.  fame  Perfon  that  was  Tutor,  or  ibme  other  a. 

52  h.  3.  . 

*  L.  indecorum.  C.  cum  tut.  effe  defin.  Inftit.  quib.  mod.  tut.  fin.  in  princ.        a  Supr.  ead.  part.  §.x. 

A  Woman,  as  foon  as  flic  is  Twelve  Years  of  Age,  is  out  of  the 
b  inftit.  quib.  mod.  QOVernment  of  her  Tutor  b;  unlefs  flue  be  Ward  in  Refpeft  of 
tut.  fin.  in  princ.  LandSj  for  then  fae  fl^u  continue  Ward  until  flic  be  Sixteen  Years 
1  Brook  tit.  Gard.  0lt}  c  .  except  fhe  be  of  the  Age  of  Fourteen  Years  at  the  Death  off 

Grounds  fol  ST*  her  A'nceftors  :    For  bein§  of  thofe  Ycars  at  hcr  Anceflor's  Death, 
fhe  may  have  an  Husband  able  to  do  Knights-Service,  flic  jhall  not 

a  Traa.  de  rcpub-  be  Ward  d. 

lie.  Ang.  lib.  3.  c.  5. 

Fitih.  Nat.  Bre.  fol.  141.  D. 

In  Refpecl:  (5)  of  the  Perfon  of  the  Tutor,  the  Tuition  is  ended, 
«  L.  teftament.  de  jf  he  become  fuch  a  one  as  cannot  be  made  Executor  e,  of  whom 
TinhTi  wrt.  Mention  is  made  hereafter  f ;  or  if  he  juftly  excufe  himfelf  8.  (But 
e  inft.  tit.  de'ex-thofe  Laws  concerning  excufing  of  Tutors  and  Curators  are  very 
cuf.  tut.  lib.  2.  §.  feUom  or  not  at  all  praftifed  ;  for  Tutors  now-a-days  are  fo  far  from 
remittit.  .  eo  .  cxcufing  themfelves,  that  on  the  contrary  they  ftrive  and  labour 
mightily  to  be  admitted,  turning  that  to  a  Benefit,  which  was  wont 

*  olden,  in  l.  12.  to  be  a  Burthen  h.)  Or  (6)  if  the  Tutor  be  removed  as  fufpe&ed, 
tab.  tit.  3.  fol.  (mi-  tfoe  Tuition  is  determined  ' :  (And  he  is  faid  to  be  a  fufpedted  Tu- 
«pub?A^Hb.t  tor>  which  dealeth  not  faithfully  in  his  Office  k :)  Or  if  the  Tutor 
cap.  5.  become  Lunatick  ;  or  Deaf  and  Dumb  ;  or  in  that  Cafe  that  he  can- 
'  L"  ff  a^rogatI'  i  not  govern  or  adminifter  his  Goods ',  or  if  he  die  m  ,•  or  is  abfent3 
Jen.  inftit?  dT'fu-  being  taken  of  the  Enemy  n. 

k  §.  fufpeftus.  Inftit.  de  fufp.  tut.  vel  cur.  I  L.  complurima.  ff.  dc  tutcl.  L.  poft  fufceptum  de  excuf.  tut. 

m  L.  Cujus  bonis.  C.  de  curator,  furiof.        »  L.  fi  adrogati.  ff.  de  tutel. 

In  Refpecl;  (7)  of  the  Manner  and  Form  of  the  Tuition,  the  Office 
and  Authority  of  the  Tutor  is  determined  ,•  as  if  the  Tutor  be  ap- 
pointed upon  Condition,  which  Condition  is  broken  j  or  if  the  Tu- 
o  §.  prsterea.  In-  tor  be  appointed  during  a  certain  Time,  which  Time  is  finiihed  ° : 
ftit.  quib.  mod^uit.  jn  tjie|-e  and  many  other  Refpefts  (which  for  Brevity  I  omit)  the  Tu- 

§.  fed'etfi.  &  §7fin".  torfhip  is  determined  P. 

ff.  de  tur. 

p  Videant  Juftinianifls  Vigelii  methodum  juris  civilis,  ubi  perplures  traduntur  caufas  finiendi  tutelam, 
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§.  XV.  Of  the  Quantity  of  Lands  devifable  by  Will. 

1.  Of  Lands j  'Tenements  and  Hereditaments,  fometimes  all,  fome- 
times  but  Two  (Parts  of  Three  are  devifeable. 

NO  W  that  I  have  fhewed  what  Kind  of  Things  may  be  devifed 
by  Will,  it  remaineth  to  mew  how  much  is  devifable  of  Lands 
or  Goods. 

And  firft  (1)  concerning  Lands,  Tenements  and  Hereditaments, 
fometimes  they  may  be  devifed  wholly,  as  Lands,  Tenements  and 
Hereditaments  holden  in  Socage,  or  of  the  Nature  of  Socage-Te- 
nure  a :  Sometimes  Two  Parts  of  Three  may  be  devifed,  namely,  •  Supra  ead.  part. 
of  Lands,  Tenements  and  Hereditaments  holden  in  chief  by  Knights-  $• 4- 
Service,  or  of  the  Nature  of  Knights-Service  in  chief  b  ;  as  appeareth 
more  fully  heretofore,  where  I  have  fet  down  the  Statutes  at  large.     *  Eod.  §•  4«  ' 

§.  XVI.  What  Quantity  of  Goods  or  Chattels  may  be 
devifed  by  Teftament. 

1.  Legacies  to  be  paid  out  of  the  clear  debtlefs  Goods. 

2.  The  Executor  compellable  to  pay  Debts  out  of  his  own  Purfe, 

if  he  pay  Legacies  firft. 

3.  Ftmeral  Expences  to  be  deduced  out  of  the  whole  Goods. 

4.  The  Tejiator  may  fometimes  bequeath  all  his  debtlefs  Goods, 
fometimes  half,  and  fometimes  but  a  third  'Part. 

5.  When  half  the  Tejiator  s  Goods  is  due  to  the  Wife  or  Children. 

6.  When  the  Wife  and  Children  ought  to  have  either  of  them  a 

third  Tart. 

7.  Whether  the  Wife  and  Children  ought  to  have  any  Part  of  the 
Debts  due  to  the  Tejiator. 

8.  Whether  the  Wife  and  Children  may  claim  any  reafonable  Part 

of  Leafes. 

9.  Whether  the  Wife  and  Children  may  claim  a  reafonable  Part  of 

Goods ■>  where  there  is  no  Cuflom. 

10.  The  Reafon  of  the  Law,  which  leaveth  all  to  the  Difpofing  of 
the  Tejiator. 

1 1 .  The  Reafon  of  the  Cuflom,  whereby  the  Power  of  the  Tejiator 
is  reftrained. 

Concerning  the  Quantity  of  Goods  and  Chattels  to  be  difpofed, 
this  is  firft  to  be  noted,  That  the  Teftator  cannot  bequeath 
any  Part  of  the  Goods,   but  where  (1)  fomething  remaineth  clear, 
the  Funerals  and  the  Debts  due  by  the  Teftator  firft  difcharged  e.  c  Braaondc  legib. 
And  therefore,  if  the  Teftator  do  bequeath  any  Legacies,  where  his  &  conf.Angi.iib.2. 
Goods  and  Chattels  will  not  fuffice  to  difcharge  his  Funerals  and^P;^-  £*£?"»" 
Debts,  and  (2)  the  Executor  pay  any  of  thofe  Legacies,  before  he  Sum. 'c.  d'etre 

delib.  In  qua  lege 
afli^natur  ratio  quarc  legatariis  prajferuntur  creditores:  Nempe  legatarii  de  lucro  captando,  creditores  au- 
rem  dc  danino  vitando  contendunt.  d.  L.  fcimus.  Et  licet  hsres  qui  invemario  legitime  confe&o  legatariis 
fatisfaciat,  fecurus  fit  jure  civili  adverfus  creditores,  quibns  eodem  jure  conceflum  eft  actionem  intentate, 
non  contra  hsercdem,  fed  contra  legataries  :  Lonac  tamen  aliter  jure  rjoftro  cautum  eir  ;  quo  npn  legafcyios,. 
led  ipfum  executorcm  convenire  permittitur,  ut  itatim  fubjicitur. 

Dd  2  have 
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have  difcharged  the  Debts,  by  Means  whereof  there  is  not  fufficient 
Goods  left  wherewith  to  pay  the  Teftator's  Debts :  In  this  Cafe  the 
Executor  ill  all  be  charged  with  the  Payment  thereof  out  of  his  own 
<>  Fitz.  Abridg.  tit.  Purfc  d,  as  one  that  had  wafted  the  Goods  of  the  Teftator  e. 

Devife,n.i.  Brook,. 

Tit.  Adminift.  n.  37.  Pcrkin.  tit.  Dcvile,  fo.  109.  e  Do£t.  £c  Stud.  lib.  2.  c.  11.  Quam  conclufioncm  facile 
admiiterem,  conlcio  execntore  xri.s  alieni.  Sichard.  in  d.  §.  &  fi  prsefatam.  verb.  3.  utilitas.  &  Minfing.  in  §. 
fed  noftra.  Inftit.  dc  hxred.  qual.  8c  diff.  n.  12.  Caeterum  quod  nonnulli  ex  noftratibus  eandem  conclufionem 
cxtendunt,  lit  locum  habeat  vcl  ignorantc  executore  alios  efle  creditorcs  ;  an  iftud  verum  fit  dubito,  durum 
efle  non  inficior.  Et  quidem  fummus  Jufticiarius  Brook  oppofitam  fententinm  tenet,  nifi  ubi  Principi  quid 
fit  debhiim,  quia  regia  debita  fuo  periculo  fcire  debet,  Brook  tit.  Exec.  n.  116. 

This  then  being  underftood,  that  no  Legacy  is  due,  but  where 
there  clearly  remain  fome  Goods  and  Chattels,  the  Funerals  and 
Debts  fir  ft  deducted,  (for  (3)  funeral  Expences  are  to  be  deducted 
com  madorJ'  c.  f°rtn  of  tlie  whole  Goods,  both  by  the  Civil  Law  f,  and  by  the 
de'jure  delib."  '  Laws  of  this  Realm  8  f)  that  which  (4)  remaineth,  fometimes  the 
s  F«zh.Nat.Brcv./^jj0jej  fometimes  the  Half,  and  fometimes  the  third  Part,  may  be 
stud" :b.2Dc°aV-i°-  bequeathed  or  devifed  by  the  Teftator,  according  to  the  Diverfity  of 
Brook  Abridg.  tit.  thcfe  Cafes  following : 

Exec.  n.  17s.  r^  firft  Cafc  i§a  wiien  t|le  Teftator  hath  neither  Wife  nor  Child 

at  the  Time  of  his  Death.     For  then  he  may  difpofe  all  the  Reiidxie 

*  Lindwood  in  c.  of  his  clear  Goods  and  Chattels  at  his  Pleafure  h. 

Stat,  de  teiram.  lib.  -        ...   *    J  ,.  »,,.,  _     „     , 

5.  provincial,  conftit.  Cant.  verb,  defunfhim.  Brafton  de  Icgib.  &  confuetu.  Angl.  lib.  2.  c.  26.  Trait,  de  rc- 

pub.  Ang.  1.  3.  c.  6.  Fitzh.  Brev.  de  rationabil.  part.  bon. 

The  fecond  Cafe  is,  (5)  when  the  Teftator  at  the  Time  of  his 
Death  hath  a  Wife  and  no  Child,  or  elfe  fome  Child  or  Children, 
but  no  Wife.  In  which  Cafe,  by  a  Cuftom  obferved,  not  only 
throughout  the  Province  of  Fork,  but  in  many  other  Places  befides 
within  this  Realm  of  England,  the  Goods  are  to  be  divided  into 
Two  Parts  j  and  the  Teftator  cannot  bequeath  any  more  than  his 
Part,  that  is  to  fay,  the  one  Half :  For  the  other  Half  is  due  to  the 
aindw.Brafton  &  wife,  or  elfe  to  the  Children,  by  Virtue  of  the  faid  Cuftom  j.  And 
Fiwhcrb-ubifupra.  .f  ^  Teft.ltor  have  a  Wife  and  a  Child  or  children,  which  Child  is 

Heir  to  the  Teftator,  or  which  Children  were  advanced  by  the  Fa- 
ther in  his  Life-time ;  in  this  Cafe  likewife  the  Goods  are  to  be  di- 
vided into  Two  Parts,  whereof  the  Wife  is  to  have  one  Part  to  her 

*  Lib.  qui  inferibi-  felf,  and  the  other  Half  is  at  the  Difpofing  of  the  Teftator  k. 

tur     Labridgment 

de*  cafes,  edit.  An.  Dom.  1599.  f.  181.  f.  15.  n.  i. 

The  third  Cafe  is,  (6)  where  the  Teftator  leaveth   behind  him 
both  a  Wife,  and  alfo  a  Child  or  Children.    In  which  Cafe,  by  the 
Cuftom  obferved  in  divers  Places  of  this  Realm  of  England,   and 
namely  within  the  Province  of  Tork,  the  Teftator  cannot  bequeath 
1  Aft.  &  computat.  anv  raore  of  his  Goods  than  the  third  Part  of  the  clear  Goods ':  For 
chicSifco"r°Ebor. in  this  Cafe  the  faid  clear  Goods  are  to  be  divided  into  Three  Parts, 
Lindw.Bra.&  Fitz-  whereof  the  Wife  ought  to  have  one  Part,  the  Child  or  Children  an- 
herb.  ubi  ftpra.      otjier  p.^  and  tnc  third  Part  (which  is  called  the  'Death's  Part)  re- 
maineth to  the  Teftator,  by  him  to  be  given  or  bequeathed  to  whom 
" Lindwood, Bracr.  he  thinketh  good  m.     So  that  the  Child  or  Children  be  not  Heir  to 
^xd'tib'  '"  lodstric  Teftator  their  Father,   or  advanced  by  him  in  his  Life-time: 
prx  For  then  the  Goods  of  the  Deceafed  are  to  be  divided  into  Two 

Parts,  whereof  the  Teftator's  Wife  is  to  have  the  one  Half,  and  the 
-  F:tzh.-Nar.  Brc.  other  jj££  remaineth  to  be  difpofed  by  the  Teftator  n.  And  if  the 
Kbl  up,a>  4  Teftator 
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Teftator  have  Wife  and  Children,  whereof  one  is  Heir,  another  ad- 
vanced, and  fome  not  advanced  by  their  Father  in  his  Life-time  :  In 
this  Cafe  the  Goods  of  the  Deceafcd  mall  be  divided  into  3  Parts, 
whereof  the  Wife  mall  have  one,  the  Child  or  Children  not  advan- 
ced another,  and  the  Third  {hall  be  in  the  Power  of  the  Teftator,  to 
be  difpofed  according  to  his  Will  °.     And  if  the  Teftator,  by  his  "Fitxhcrb.Brafion, 
Will,  bequeath  a  Sum  of  Money,  or  a  Leafe,  or  fome  other  Thing,  ^fu^uS^th,& 
to  fome  of  his  Children  not  advanced  by  him  in  his  Life-time,  in 
Lieu  and  Satisfaction  of  his  filial  Portion  due  unto  him  by  the  Cu- 
ftom  of  the  Country:    Yet  the  filial  Portions  due  to  the  reft  of  the 
Children  not  advanced  fhall   not  be  augmented  thereby:    Neither 
mail  the  whole  third  Part  of  the  Teftator's  Goods  be  divided  a- 
mongft  them  -,  but  that  filial  Part  or  Share,  otherwife  due  to  the 
Child,  in  Lieu  whereof  he  hath  a  Legacy  bequeathed  unto  him, 
doth  belong  to  the  Executors,  in  cafe  that  Child  accept  of  the  Le- 
gacy in  Lieu  and  Satisfaction  of  his  filial  Portion  P.     Which  Thing  is  f  Ira  non  femel  ac- 
left  to  his  Choice,  fo  that  he  may  either  accept  the  Legacy,  or  re-c®F«  &  »»  fcpius 
fufe  the  fame,  and  challenge  his  filial  Portion ;  as  hereafter  more  ful- 
ly is  fet  down  1.  1  Vide  in  ead.  part. 

And  here  Note,  that  (7)  where  the  Wife  or  Children  ought  to  ^  l8# 
have  a  ratable  Part  of  the  Goods  of  the  Deceafed,  be  it  a  third  Part, 
or  Half,  as  the  Cafe  yieldeth ;   there  alfo  they  ought  to  have  a  like 
Part  of  the  Debts  due  unto  the  Teftator,  after  they  be  recovered  by 
the  Executor  or  Adminiftrator  j  for  then  they  are  numbred  or  ac- 
counted amongft  the  Goods  of  the  Teftator,  but  not  before  r.    But '  Brook  Abrid.  tic 
(8)  of  Leafes,  the  Wife  and  Children  cannot  have  any  ratable  Part  Ex.^c>  nv*^'  si" 
within  the  Piovmceof  ¥ork>  or  other  Places  where  they  have  been  confuctud'ine  ^an- 
accuftomed  to  have  their  ratable  Part  of  the  movable  Goods  and  tum  debemur,  hac 
Debts  recovered,  unlefs  the  faid  Wife  or  Children,  demanding  their  ifi^1*'  iiiud 
ratable  Parts  of  Leafes,  do  prove  that  by  fpecial  Cuftom  of  that  proccdet  quod  eft 
Place  (namely  of  that  City,  County,  Deanery,  or  Pariih  where  the  Juri  «*epto  magis 
Teftator  dwelled,    and  had  fuch  Leafes)  the  Wives  and   Children  confonum' 
were  accuftomed  to  have  their  ratable  Part,  as  well  of  the  Leafes, 
as  of  the  movable  Goods  of  the  Teftator ;  which  fpecial  Cuftom  be- 
ing proved,  they  may  recover  the  ratable  Part  as  before  f.  r  Fitzh.  in  Br.  de 

rationab.  part,  in 
quo  Brcvi  fit  mentio  non  folum  bonorum,  fed  etiam  eatallorum.  Atque  hue  facit  quod  habemus  in  Magna 
Chart,  c.  28. 

The  fourth  Cafe  is,  when  (9)  there  is  no  fuch  Cuftom  of  dividing 
the  Goods  of  the  Teftator  into  Two  Parts,  or  into  Three  Parts,  as 
is  before-mentioned.     In  which  Cafe,  albeit  fome  were  of  this  Opi- 
nion, that  even  by  the  Common  Laws  of  this  Realm,  the  clear 
movable  Goods  were  to  be  divided  into  Three  Parts,  or  into  Two 
Parts,  as  before,  whereof  the  Wife  and  Children  were  to  have  their 
Parts  * ;   and  confequently,  that  the  Teftator  could  not  difpofc  any  *   GIp"v!1DIitbi'nu7* 
more  than  the  Half  or  Third,  being  the  Death's  Part :  Nevertheless  5'<5.<j0.  Mirror's  13. 
others  (whofe  Opinion  hath  prevailed)  do  hold  the  contrary,  to  wit,.M.  30  E.  3.  25. 
that  there  is  no  fuch  Divifion  to  be  made  by  Force  of  the  Common  ^"e.  Jfe.  tjH 
Laws  of  this  Land,  but  only  by  Force  of  Cuftom  n  -y  and  confequent-  pet.  Brook  35.  M. 

7  E.  4.  fo.  20.  Ill 
hac  fententia  ftetit  Glandevile,  antiqnus  hujus  regni  jurifconfultus,  motus  per  ftatut.  de  Magna  Chart,  c.  18. 
m  refert  Fitz,  in  d.  Brevi  de  rationab.  parr.  bon.  &  Pet.  Brook  de  ration,  part.  bon.  fie  enim  poft  multam. 
difputationem  inquit:  Et  fnit  dit  pur  ley  M.  52  Hen.  8.  que  ceo  ad  eftre  mifc  en  ure  come  un  common  ley, 
&  nunquam  demurr,  &  ideo  videtur  que  ceo  eft  le  commen  ley.  «  Fitzh.  d.  Ere.  de  ration,  part,  bono- 

rum. Brae,  de  legib.  &  confuet.  Anglisc,  li.  2.  ad.  Traft.  dc  repub-  Angl.  1.  3.  c.  6. 
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ly,  that  it  is  lawful  for  the  Teftator,  by  the  Laws  of  this  Realm, 
(except  in  thofe  Places  where  the  Cuftom  aforefaid  is  obferved,)  to 
dtfpofe  all  the  whole  Rcfidue  of  his  Goods  (his  Funerals  and  Debts 
dedu&ed)  at  his  Liking,  and  that  the  Wife  or  Child  can  claim  no 
more  thereof  but  according  as  the  Teftator  mall  devife  by  his  Tefta- 
ment. 

The  Writ  de  rationabili  parte  bonoritm  doth  not  lie  by  the  Coni- 
Rc-ift   14-   f  mon  Law,  but  there  muft  be  a  particular  Cuftom  for  it :   And  the 

N.  b.  122.  b.   '      Writ  in  the  Regifter  is  grounded  upon  a  Cuftom  x. 

And  the  Saving  in  the  Statute  of  Magna  Chart  a,  c.  18.  doth  not 
create  a  new  Right,  but  doth  prefervc  the  anticnt:  And  therefore 
where  fuch  a  Cuftom  is,  that  the  Wife  and  Children  fhall  have  the 

i  inftit.  part  2.  fo.  Writ  de  rationabili  parte  bonorum,  that  Statute  laves  it  y.     But  it 

33'  was  never  the  Common  Law,  (though  there  be  great  Variety  in 

Books)  as  it  doth  appear  by  JBraffi.  and  other  anticnt  Authors  and 
Authorities.  "Br a  £1.  lib.  z.fo.  6  c,  6\.  Mirror,  c.  5.  ().  2.  Gl anvil, 
lib.  12.  c.  20.  31  H.  8.  ratio7iabili  parte  bonortwi,  7.  6.  hi  ft  it  ut. 
part  1.  fo.  176.  b.  Br  aft.  lib.  2.  c.  26.  Fitz.  "Detinue,  pi.  58.  M.  40 
E.  3.  fo.  38.  Fitz.  refponf.47.  H.  39  E.  3.  fo.  64.  Office  of  Executor, 
fo.  150.  That  it  is  by  Cuftom  in  SitJJex,  vid.  P.  39  E.  3.  9.  RaftaFs 
Entries,  tit.  Rationabili  parte  bonorum,  fo.  541.  rt.  So  in  the  Coun- 
ty of  Nottingham,  M.  6  Car.  Shenvin  verfus  Cartwright.  Hat- 
toih  Rep.  fo.  1 09.  So  alfo  in  Torkfbire.  Cok.  lib.  lntrationum^ 
fo.  564. 

But  the  Adminiftrator  of  a  Man  who  dieth  Inteftate,  or  Execu- 
tor of  any  that  maketh  no  Difpofition  of  his  whole  perfonal  Eftate, 
Goods,  Debts  and  Chattels,  that  Adminiftrator  or  Executor,  after 
the  Debts  paid  and  Will  performed,  ought  not  to  take  any  Thing  to 
his  or  their  own  Ufe  j  but  ought,  though  there  be  no  particular  Cu- 
ftom, to  divide  them,  according  to  the  Statute  of  Magna  Charta, 
c.  18.  and  the  faid  anticnt  and  later  Authorities  may  guide  them 
therein.  And  this  Right  doth  the  Statute  of  Magna  Charta  fave  by 
thefe  Words,  Sahis  uxori  &  liber  is  fuis  rationabihbus  partibus  fuis. 
And  the  Executor  or  Adminiftrator  mall  be  allowed  of  this  Diftri- 
bution  according  to  this  Statute  upon  his  Account  before  the  Ordina- 

*  Inftit.  part  a.  fo.  ry  z.     Yet  Debts  by  limple  Contract  mall  be  allowed  before  the 

J5-  reafonable  Part.    2  E.  4.  13.    2  H.  6.  fo.  16.    Lib.  9.  fo.  88.  Tin" 

chons  Cafe. 

It  hath  been  much  controverted,  whether  the  Ordinary  hath 
Power  to  compel  the  Adminiftrator  to  give  Portions  to  Children,  or 
to  allot  and  diftribute  filial  Portions  to  the  Deccafed's  Children  out  of 
liis  Eftate.  If  the  Ordinary  attempt  this  cither  before  or  after  the 
Granting  of  Letters  of  Adminiftration,  it  hath  been  held,  that  the 

»■  C.  lib.  8.  fo.  1351  Adminiftrator  might  have  a  Prohibition  a. 

Neither  hath  he  any  Power  to  make  any  Diftribution  of  the  Sur- 

b  m.  15  Jac.inC.B.  plufage,  nor  to  take  any  Bond  for  to  anfwer  the  fame  b. 

Tooker  and  Loames's 

Cafe.  Hob.  Rep.  fo.  191-  Slauwy's  Cafe,  Hob.  Rep.  fo.  S3.   Moor  864.  S.  C. 

If  the  Ordinary  might  diftribute,  then  the  Adminiftrator  might  be 
«   Btuifiyis  Cafe,  charged  de  bonis  propriis-,    for  there  may  be  dormant  Debts,  and 

Brownl.  part  1.  fo.  ^jg:  are  unknown  c. 

Yet  notwithftanding,  it's  ufual  for  the  Ordinary  to  order  and  allot 
«H.i3jac.Hew/WsDiftributionsof  filial  Portions,  and  therein  Prohibitions  are  not  often 

Cafe.  C.  lib.  9.  T.         nted  at  this  pay  d# 

3  Jac.  Davys  s  Cale.  .  T<- 
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It  was  rcfolved  in  Sir  Jo.  Hennet's  Cafe,  that  when  a  Man  dies 
Inteftate,  the  Ordinary  may  difpofe  Part  of  the  Goods  of  the  Inteftate 
to  pious  Ufes,  but  with  the  Cautions  following  :  i.  That  it  be  after 
Adminiftration  granted,  and  the  Inventory  made:  2.  The  Admini- 
ftrator  ought  to  be  called  to  it :  3.  The  Ufe  ought  to  be  publick 
and  pious :  4.  It  ought  to  be  exprefied  in  particular :  5.  There 
ought  to  be  a  Decree  made  of  it,  and  entred  on  Record  e.  «  m.  20  Tac.  in  Ca- 

mera Stell.  Sir  Jo. 
Sennet's  Cafe.  Inft.  part  3.  fo.  150. 

By  the  Statute  21  II.  8.  it  was  enafted,  that  Adminiftration  mall  ai  h.  8.  c.  5. 
be  granted  to  the  Widow  or   next  of  Kin  of  the  Inteftate,    or  to 
both,  as  the  Ordinary  lhall  think  fit,  taking  Security  for  the  true 
[Adminiftration  of  the  Goods ;  but  in  thefe  Securities  this  Claufe  was 
ufually  infcrted,  (viz.')  That  after  Debts  paid,  the  Surplus  Jhould 
be  difiributed,  as  they  (the  Ordinaries)  fjjonld  direct ;  but  in  Slaw- 
neys  Cafe  before-mentioned,  my  Lord  Hobart  was  of  Opinion,  that 
they  could  not  impofe  any  other  Condition  in  thefe  Securities  by 
Bond  than  truly  to  adminifter ;   and  in  Tookers  Cafe,  that  Claufe 
was  firft  contefted  :  And  in  f  Fbtherbys  Cafe  about  Four  Years  after-  *  Cro.  Car.  62. 
wards,  the  Queftion  was,  whether  the  Ordinary  had  any  Power  to  ,*•'"•  ReP- zu 
compel  the  Adminiftrator  to  diftribute  the  Surplus ;  and  it  was  ad-, 
judged  that  he  had  not,  becaufe  by  the  Statute  31  Ed.  3.  he  is  obli- 
ged to  grant  Adminiftration,  and  that  being  done,  he  hath  executed 
that  Authority  which  he  hath  by  Law,  and  from  that  very  Time 
the  Property  of  the  Goods  is  vefted  in  the  Adminiftrator :  And  fo  it 
was  adjudged  in  s  Lepauns  Cafe,  that  after  Adminiftration  is  grant-  s  c«  Can  201. 
ed,  the  Adminiftrator  had  an  abfolute  Right  to  the  Goods,  and  that  W-  Jones  2i8,  s  c 
the  Ordinary  had  nothing  farther  to  do  -,   and  fo  it  was  like  wife  ad- h  Matthew v.Baviu 
judged  in  the  Cafes  cited  in  the  h  Margin.  3V?cWm?' 

Afterwards  the  Ordinaries  made  ufe  of  that  Liberty  which  they 
had  by  the  Statute  21  ff.  8.  which  was  to  grant  Adminiftration, 
either  to  the  Wife  or  to  the  next  of  Kin,  and  they  ufually  computed  Bugles  v.  Hughet. 
to  how  much  the  Surplus  would  amount,  and  then  to  grant  Admi-  l  Lev-  2»3- 
niftration  either  to  the  one  or  the  other,  who  was  willing  to  give  Se-    ar  er  I25' 
curities  to  make  Diftribution,  as  they  mould  appoint. 

But  now  all  thefe  Difputes  and  Controverlies  are  fully  determined, 
for  by  a  late  *  Statute  it  is  enacted,  'That  the.  Ordinaries  Jhall  call1  22, 23  Car.  2. 
Jdmiuiftrators  to  account  for  and  touching  the  Goods  of  any  'Perfon  caP-10- Anno l67°" 
dying  Inteftate,  and  order  and  make  juft  and  equal  Diftribution  of 
what  remaineth  clear  (after  all  Debts,  Funerals,  and  juft  Expen- 
ces  firft  allowed  and  deduffed^)  amongft  the  Wife  and  Children,  or 
Childrens  Children,  if  any  fuch  be;  or  otherwife  to  the  next  of  Kin- 
dred to  the  dead  Perfon,  in  equal  Degrees,  or  thofe  that  legally  re- 
prefent  their  Stocks  pro  fuo  cuique  jure,  according  to  the  Laws  m 
fuch  Cafes,  and  in  Manner  and  Forin  follozving :   That  is  to  fay, 
one  third  'Part  of  the  faid  Surplufage  to  the  Wife  of  the  Inteftate, 
and  all  the  Refidue  by  equal  Portiojis  to  a?id  amongft  the  k  Children  k  a  Queftion  hath 
of  fuch  Perfons  dying  Inteftate,  and  fuch  Perfons  as  legally  repre-  been,  that  where 
fent  fuch  Children,  in  Cafe  any  of  the  faid  Children  be  then  dead  ;riSw 

11  r     1   s-11  -7  7  ^.7  •;  7  t  1     •  rr  •  ^         \       i       n     77  leaving  but  e»eG0</rf, 

other  than  juch  Child  or  Children  {not  being  Heir  at  JLatv)  who  flail  whether  fuch  and 

can  be  compre- 
hended under  the  Word  Children  in  this  Statute:  And  adjudged  that  it  (hall,  and  therefore  where  the  Father 
died  Inteftate,  leaving  one  Son,  who  likewife  died  Inteftate,  and  Adminiftration  being  granted  to  the  next  of 
Kin  of  the  Son,  an  Appeal  was  brought  by  the  next  of  Kin  of  the  Father,  but  he  did  not  prevail.  3  Mod.  jS, 
Palmer  verfus  Allicock.    For  by  this  Statute  a  Right  is  veiled  in  the  Child.  Brown  v.  Shore.  Shower  25. 

have 
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have  any  Efiate  by  the  Settlement  of  the  Int  efiate,  or  Jloall  be  advan- 
ced by  the  tntefiate  in  his  Life-time,  by  'Portion  or  Portions  equal 
to  the  Share  which  Jhall  by  juch  Diftribution  be  allotted  to  the  other 
Children,  to  whom  fuch  Diftribution  is  to  be  made,  &c.    And  the 
Heir  at  Law,  ndtwithftanding  any  Land  that  he  fljall  have  by  T)i- 
jcent,  or  otherwife,  from  the  Intejiate,  is  to  have  an  equal  Part  in 
the  Diftribution  with  the  reft  of  the  Children^  &c.     And  in  Cafe 
there  be  no  Children,   nor  any  legal  Reprefcntatives  of  them,  then 
one  Moiety  of  the  faid  Efiate  to  be  allotted  to  the  Wife  of  the  Inte- 
jiate; the  Refidue  of  the  [aid  Efiate  to  be  diftributed  equally  to  every 
of  the  next  of  Kindred  of  the  Intejiate,  who  are  in  equalDegree,  and 
•  A  Man  died  in-  thofe  who  legally  reprejent  them.  '  Provided,  that  there  be  no  Repre- 
^clndren^xht^^10^  a^mitu^  amongji  Collaterals  after  Brothers  and  Sifters 
Queitionwas'.whc-  Children.     And  in  Cafe  there  be  no  Wife,  then  all  the  [aid  Efiate  to 
ther  the  sifter  of  be  diftributed  equally  to  a?id  amongfi  the  Children,  &c.   And  no  fuch 
bav?« « e^S  rS  T)ifiribution  to  be  made  till  after ;  one  Tear _  after  the  Intejiate  s 
ftribucion  with  the  Death ;  or  without  fufficient  Security  to  be  given  by  thofe  to  whom 
^eK?{theVyh°le~  fach  Diftribution  Jhall  be  made,  for  refunding  back  to  the  Admini- 
tme  dirc£b, ^hat fir  at  or,  {according  to  each  ones  ratable  Proportion^)  in  Cafe  of  the 
the  Surplus  fiiaii  be  Jntefiate's  Debts  afterwards  fued  for  and  recovered,  or  otherwife  duly 
divided  *»«#*■ mafc  t0  appear.     For  other  Provifoes  and  Limitations  the  Reader 

A.m  m  equal  Degree  :  >■  *        . 

Adjudged  that  the  may  coniult  the  Statute. 

Half-blood   may    as 

properly  be  intended  the  next  of  Kin  as  the  Whole-blood;  for  tho*  'tis  only  the  Half,  yet  'tis  the  feme  Blood 
with  the  Whole.  Smith  verlus  Tracy.  1  Mod.  209.  2  Mod.  204.  S.  C.  Jones  93.  S.  C.  1  Vent.  316.  1  Vera. 
437-  S.  P.  Lev.  173.  S.C. 

■ 

One  of  which  is,  (viz.)  'that  all  Ordinaries  having  Power  to 
grant  Adminifiration,  fijall  take  Bonds  with  Sureties,  i?i  the  Name 
of  the  Ordinary,  with  a  Condition  to  exhibit  a  true  htventory  of  the 
Goods,  and  truly  to  adminifter  the  fame  according  to  Law ;  and  to 
make  a  true  and  jufi  Account  thereof,  and  to  make  Diftribution  of 
the  Surplus,  as  before-mentioned,  (viz.)  one  third  Part  to  the  Wife 
of  the  Intejiate,  &c. 
29  Car.  a.  cap.  3.  And  by  the  Statute  29  Car.  2.  'tis  declared,  that  the  aforefaid 
Statute  2  2  Car.  Jhall  not  extend  to  the  EJiates  of  married  Women 
who  die  Intejiate,  but  that  their  Husbands  may  have  Adminifiration 
of  their  perfoftal  Efiates,  as  before  the  Making  the  faid  At~l. 

An  Eftate  for  the*£?/>  of  another  mail  go  to  the  Executors  or 
Adminiftrators  of  the  Party  that  had  the  Eftate,  and  be  Aflets  in 
their  Hands,  if  no  Devife  thereof  is  made,  or  no  fpecial  Occupant. 

The  Inteftate  died  feifed  of  a  Tenement  which  he  held  for  Three 
Lives,  and  the  Adminiftrator  was  fued  in  the  Spiritual  Court  for  a 
Diftribution ;  he  exhibited  an  Inventory,  but  left  out  the  Eftate  for 
Lives,  as  not  diftributable  by  the  faid  Statutes:  And  adjudged  that 
it  was  not,  for  it  was  a  Freehold.  2  Salk.  464.  Oldham  verfus 
Pickering. 

The  faid  Stat.  22  Car.  was  made  perpetual  by  the  Stat.  1  Jac.  2. 
cap.  17.  with  this  Addition,  That  an  Adminiftrator  Jhall  not  be  ci- 
ted into  any  Court,  &c.  to  render  an  Account  of  the  perfonal  Efiate 
of  the  hit  efiate,  otherwife  than  by  a?i  Inventory  thereof,  unlefs  at 
the  Infiance  of  fome  Perfon,  in  "Behalf  of  a  Minor,  or  having  a 
T)emand  of  Juch  Eftate  as  a  Creditor  or  next  of  Kin  -,  nor  Jhall  be 
compellable  to  account  before  any  Ordinary  9  &c,  otherwife  than  as 
aforejaid. 

4  And 
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And  if  after  the  "Death  of  a  Father  any  of  his  Children  die  In- 
tefiate  without  Wife  or  Children,  in  the  Life-time  of  the  Mother,  e- 
verj  "Brother  and  Sifter,  and  their  Reprejentatives,  JJjall  have  an  e- 
qnal  Share  with  her. 

A  Bill  in  Chancery  is  proper  to  have  a  Distribution  of  the  pcrfo-  ffoward  v.  Howard, 
nal  Eftate,  and  therefore  where  fuch  Bill  was  brought,  and  the  De-  l  Vern'  l>4° 
fendant  demurred,  for  that  Diftribution  ought  to  be  made  in  the 
Spiritual  Court ;   the  Demurrer  was  over-ruled,  for  there  being  no 
negative  Words  in  the  Statute,  a  Bill  for  Diftribution  is  proper. 

The  Teftator  devifed  particular  Legacies  to   his  Children  and  Efiet  ve'rfus  Muni. 
Grandchildren,  and  10/.  a-piece  to  his  Executors;  decreed  that  the  x  v'ern- 47  3- 
Surplus  {hall  not  go  to  them,  but  be  a  Truft  for  the  Children. 

But  in  the  Opinion  of  fome,  (10)  the  Law  of  this  Land,  which 
jeaveth  all  the  Refidue  to  the  Difpofition  of  the  Teftator,  Funerals 
and  Debts  deducted,  fcemeth  to  have  better  Ground  in  Reafon  than 
any  Cuftom  or  Statute,  whereby  he  is  forced  either  to  leave  Two 
Parts  of  Three,  or  at  leaft  the  one  Half  to  his  Wife  and  Children  m.  ■"'Bfia.a.l.s.c.'aft 
For  what  if  the  Son  be  an  Unthrift,  or  naughty  Perfon  ?  What  if 
the  Wife  be  not  only  a  Shrew,  but  perhaps  of  worfe  Conditions  ?  Is 
it  not  hard,  that  the  Teftator  muft  leave  either  one  Half  of  his 
Goods  to  that  Wife  or  Child,  or  more,  for  the  which  alfo  perad- 
venture  he  had  laboured  all  his  Life?  Were  it  not  more  Reafon 
that  it  fhould  be  in  the  Liberty  of  the  Father,  or  Husband,  to  dif- 
pofe  thereof  at  his  own  Pleafure  ?  Which  when  the  Wife  and  Chil- 
dren underftood,  it  might  be  a  Means  whereby  they  might  become 
more  obedient,  live  more  virtuoufly,  and  contend  to  win  the  Good- 
will and  Favour  of  the  Teftator".  Thefe  Reafons  make  for  the"  Hifce  rafidh&tij 
Teftator,  and  for  the  Equity  of  the  Common  Law,  which  leaveth  ^x[cm'r  Braa™  irt 
the  whole  Refidue  to  his  Difpofition*  JfiJlTS  *, 

cui    adde    Rebuff. 
in  L.  obvenire,  dc  verb,  fignif.  £  fed.  68;. 

But  (n)  the  Cuftom,  whereby  the  Liberty  of  the  Teftator  is  fe- 
ftrained,  is  not  without  Reafon  alfo.     For  where  it  is  asked,  What 
if  the  Child  be  an  Unthrift,  the  Wife  worfe  than  a  Shrew  ?   So  it 
may  be  demanded,  What  if  the  Child  be  not  an  Unthrift,  but  fru- 
gal and  virtuous?    What  if  the  Wife  be  an  honeft  and  modeft  Wo- 
man? Which  Thing  is  rather  to  be  prefumed  °.     But  if  it  be  not  a-  °  c.  dudum.&c.  ul- 
hiifs  to  fear  the  wofft,  then  on  the  contrary,  what  if  the  Teftator  be  ^MiftSj*  mS 
jm  unnatural  Father,  or  unkind  Husband  ?  Perhaps  alfo  greatly  in-  de  probac.  conciui' 
riched  by  his  Wife,  whereas  before  he  was  but  Poor  ?  Standeth  it  not *"■ 
with  as  great  Reafon  that  fuch  a  Wife  and  Children  fhould  be  pro- 
vided for,  and  that  it  fhould  not  be  in  the  Power  of  fuch  a  Teftator 
to  give  all  from  them,  or  to  beftow  it  upon  fuch  as  had  not  fo  well 
deferved  it,  arid  by  that  Means  fet  his  Wife  and  Children  a  begging? 
Surely  the  Cuftom  hath  as  good  Ground^    in  Reafori,   againft  leud 
Husbands  and  unkind  Fathers,  as  hath  the  Law,  in  meeting  with 
difobedient  Wives  and  unthrifty  Children  P.  f  Mediam  viam  & 

legit  Juftin'Janirs , 
tam  quoad  uxorcm,  quam  quoad  libcros.  Nam  quod  ad  uxorem  attinet,  jubet  Imperator,  ilia  bona  reftitui, 
qua;  marito  vel  ab  ipfa  uxore,  vel  ab  alio  nuptiarum  caufa,  nempe  ad  fultinenda  matrimonii  oncra,  donata 
lucre.  1.  2.  fol.  matr.  fF.  Bar.  in  Rub.  fol.  matr.  £  n.  21.  Quod  autem  attinet  ad  liberos  jure  civiJi,  Affts 
nunc  triens,  id  eft,  tenia  pars  totius  patrimonii,  nunc  femis  fen  dimidium  aflis,  pro  legitima  debetur.  Aurh. 
noviffimo.  C.  de  inoffic.  tefta.  Qua  quidem  legitima  gratis  tantum  liberis  deberi  inteliigitur :  Nam  ingrati* 
nihil  habet  parens  pro  legitima  relinquere.  Claud.  Battandicr,  traft.  dc  legitima,  c.  tj. 

Eg  §.  XVIL 


210  What  Things  may  be  devifed  by  Will         Part  III. 


§.  XVII.  If  the  Teftator  do  bequeath  more  than  he 
may,  which  Legacy  is  to  be  prefer'd,  or  what  other 
Courfe  is  to  be  followed. 

i.  If  the  Teftator  bequeath  more  than  the  'Death's  Parti  whether 
one  Legacy  is  to  be  prefer  d  before  another. 

2.  Divers  Opinions  about  this  J^ueftion.  ■ 

3.  Firft,  concerning  this  Queftion,    zve  are  to  conftder  whether 
there  be  an  Inventory,  or  not. 

4.  An  Inventory  being  made,  the  Legatary  need  not  pay  any  one 

whole  Legacy,  where  there  is  not  j efficient  to  pay  the  reft. 

5.  Certain  Cafes  wherein  a?i  Inventory  being  made,  the  Executor 

is  forced  to  difcharge  fome  Legacies  wholly,  though  there  be 
not  fufheient  Goods  wherewith  to  difcharge  the  red. 

6.  If  the  Executor  pay  to  fome  Legatary  his  whole  Legacy,  whe- 

ther he  thereby  tie  hi7nfelf  to  pay  the  reft  wholly  alfo. 

7.  Whether  the  Legacy^  being  unduly  paid,  may  be  recovered. 

8.  No  Inventory  being  made,   how  far  the  Executor  is  bound  to 
pay  Legacies. 


N' 


OW  that  we  have  feen  when  the  Teftator  may  difpofe  all  the 
Refidue  of  his  clear  Goods,  or  Half,  or  but  the  third  Part  on- 
ly ;  and  what  be  the  Reafons  of  enlarging  or  reftraining  of  the  Li- 
berty of  the  Teftator  in  that  Behalf:  Forafmuch  as  it  doth  often 
fall  out  in  Fact,  that  (0  the  Teftator  doth  bequeath  more  by  his 
Teftament  than  he  may  by  Law  or  Cuftom  ;  (that  is  to  fay,  more 
than  the  whole  Refidue,  where  he  may  difpofe  all  ,•  or  more  than 
the  Half,  where  he  can  give  but  the  Half;  or  more  than  the  Third, 
where  he  can  give  no  more  but  the  Third  ;)  I  fhall  examine  which 
of  the  Legacies  are  firft  to  be  difcharged,  and  whether  that  Legata- 
ry who  is  firft  named  in  the  Will  ought  to  have  his  Legacy  firft  an- 
fwered  before  the  reft,  and  he  that  is  named  in  the  fecond  Place, 
to  have  his  Legacy  next,  and  fo  the  Third,  and  Fourth,  until  the 
Death's  Part  be  wholly  fpent,  and  then  the  reft  of  the  Legataries 
to  have  nothing:  Or  whether  the  Executor  may  gratify  which  of  the 
Legataries  he  will,  without  Difference,  whether  he  be  firft  or  laft 
named  in  the  Will :  Or  elfc  whether  ought  every  Legatary  to  make 
a  ratable  Deduction  from  every  Legacy,  to  wit,  from  the  greater 
Legacy  the  greater  Part,  and  from  the  leffer  Legacy  the  leftcr  Part, 
proportionably,  fo  that  the  Legacies  do  not  exceed  the  Death's  Part, 
and  that  the  Death's  Part  may  fuffice  to  pay  the  Legacies. 

It  feemeth  (2)  by  the  Opinion  of  fome,  that  a  ratable  Part  is  to 
be  deducted  and  taken  from  every  Legacy  :  And  that  it  is  not  in  the 
Power  of  the  Executor  to  gratify  any  one  Legatary  to  the  Prejudice 
1  L.  fi  quis  tcfta-  of  another  Legatary,  whether  he  be  firft  or  laft  in  the  Teftament  1  -, 
mento.  §.  apud  ju-  but  rather,  if  the  Executor  pay  to  one  Legatary  his  whole  Legacv, 
^T^td&A^  then  hc  bindeth  himfelf  to  pay  to  the  reft  of  the  Legataries 
de  caftr.  in  l.  fci-  their  whole  Legacies  alfo  r. 

mus.    §.  legitimam 

creditorib.  C.  dc  jure  delib.        *  In  Anth.  de  hsercd.  8t  fulcid.  §.  non  autcm.  &  ibi  Bar. 

z  An 
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An  Executor  made  a  Leafe  for  Years  of  Lands  which  were  de-  Noel  vcrf-  Robiffin. 
vifcd  to  him,  rendring  Rent;  and  this  was  in  Truft  for  T.  S.  who  \  ll™™  §°'&c% 
exhibited  a  Bill  in  Equity  for  this  Rent;  the  Executor  confdfed  the  *a 

Dcvife  and  Leafe,  but  faid,  that  great  Lcffes  had  happened  to  the 
Eftate  of  the  Teftator,  and  that  he  had  paid  great  Sums  of  Money 
to  fatisfy  his  Debts;  and  therefore  prayed  that  he  might  retain  the 
Rent  to  re-iinbuifc  himfelf :  It  was  decreed,  that  tho  a  Legatee 
jjjonld  refund  againfi  Creditors,  if  there  was  not  fufficient  Afl'ets  to 
pay  all  the  Debts,  and  likewife  againfi  Legatees,  where  all  of  them 
h-we  not  an  equal  Share  in  regard  of  A  (lets  falling  lhort;  yet  an 
Executor  himfelf  fliall  never  bring  a  Legacy  back  when  he  hath 
once  ajjented  to  it,  unlefs  he  paid  the  Debts  of  the  Teftator  by  Coni- 
pulfion  ;  and  if  the  Spiritual  Court  give  Sentence  for  a  Legacy, 
without  taking  Security  to  refund,  a  Prohibition  will  be  granted. " 

Where  a  Specifck  Legacy  is  devifed,   the  Legatee  mud  have  it  Br&bn  veHiis  Mm 
intire,  tho"  there  are  not  fulficient  Aflfets  to  pay  the  reft  of  the  Lega*  1  Ver11,  >u 
cies;    but  if  ioo/.  is  devifed  to  L".  S.  and  feveral  Money  Legacies 
to  others,  and  the  Teftator  dircefs,  that  the  Legacy  of  ioo/.  fhall 
be  paid  in  the  firft  Place;  yet  if  the  other  Legacies  fall  lhort,  the  Le- 
gatee of  ioo/.muft  make  a  proportionable  Abatement  of  his  Legacy. 

If  the  Executor  do  make  an  Inventory,  then  it  is  in  his  Power 
and  Choice  to  pay  to  which  of  the  Legataries  he  will  his  whole  Le- 
gacy £ :  Like  as  it  is  in  his  Choice  to  pay  to  which  Creditor  he  will  r  L,  rcjmus.§.  &  g 
his  whole  Debt c,  albeit  he  be  not  ignorant  of  other  Debts  of  the  prsefatani.  c.  de 
lame  Nature  "  :  And  that  Payment  being  made  accordingly,  and  no  lurfe  de'ib"  &.  ibi 
Affets  remaining  in  the  Hand  of  the  Executor,  the  Legatary  hath  iMtis?  piowd?  in 
no  more  Remedy  againft  the  Executor  for  his  Legacy,  than  hath  ca,:intcrParam-& 
the  Creditor  for  his  Debt,  who  by  the  Laws  of  this  Realm  is  utter-  g£y  J"^'  g 
ly  excluded ;  and  by  which  Laws  it  is  lawful  for  the  Executor  to  20  lib.  a  B.  20  til 
gratify  which  of  the  Creditors  he  will  x,  faving  in  certain  Cafes  elfe-  ?  a  c>  l6i u  &  fanic 

D  ,        ■'  .  •  1  v  °  ion  exec.  &  moruft, 

where  mentioned  y.  aiant  biens  forfque 


al  value  de  20  li. 


ai  vaiue  <-ie  20  11. 
Ore  il  eft  in  elc&ion  de  executor,  a  qucux  de  eux  trois  il  voy!  payer  lex  20  li.  &  fit  payer  a  lune,  tauter  no 
poycr  contradire  ceo,  ne  ad  afcun  remedy  pur  Ton  legacy,  fol.  545.  '  §.  St  fi  prsefatam.         u  Ec  hoe  ita 

jure  hujus   regni,    ut  infra  part.  6.  §.  16.  fecus  jure  civil,  lit  eod.  §.  16.  J  Do£t.  6C  Stud.  lib.  z.  c.  19, 

y  Infra  part.  6.  §.  1 6. 

It  is  then  (3)  firft  to  be  confideredj  whether  the  Executor  do  make 
an  Inventory,  or  not. 

If  (4)  the  Executor  do  make  an  Inventory^  according  to  the  Laws 
and  Statutes  of  this  Realm,  then  he  need  not  pay  any  Legatary 
his  whole  Legacy  z,  though  he  be  firft  named  in  the  Will  a.  (I  mean, ,  p    1  :.'-■.*,  ft  . 

1  1  •  j_  r  rr    ■  r  ,-  .  .        i      ,      ^     '     Paul,  de  Caitr.  in 

where  there  is  not  lufhcient  to  anlwer  every  Legatary  his  whole  Le-  l.  fcimus.  5.  vm* 
gacy,)  but  may  retain  a  ratable  Part,   according  to  the  Proportion  creditoribus.  c.  de 
aforefaid  *  ;  faving  (5)  in  certain  Cafes :  Whereof  one  is5  when  fome  ^l.f^a^&H 
fpecial  Thing  is  bequeathed,  as  the  Teftator's  Signet,  or  his  white  tam. 
Horfe ;  which  fpecial  Legacy  (as  fome  do  deem)  is  to  be  fatisfied  and  *  M  in  h  J  9™ 

1       1     11  -ii        .    £-»•      -        •  •  c     ~  '  r-  1  ,  telt.  §.  apud  Jul.  it. 

payed  wholly,  without  Diminution,  in  refpeel:  of  any  other  general  d.  leg.  1. 
Legacies;  or  of  Legacies  which  do  confift  in  Quantity0.  Another  b  Imo.iurc  ci^lt 
Cafe  is,  when  the  Legacy  is  to  be  distributed  in  pies  vfus  d  ,•  where-  iS™S  fofutam 
in  though  fome  be  of  Opinion,  that  this  Legacy  is  to  be  wholly  fa-  rcftimere  tenetur. 
tisfied  before  other  Legacies  general,  or  confiding  in  Quantity ;  yet  SJ'#  *<£ *&£ 
by  the  common  Opinion,  received  and  approved  of  by  the  bert  later  peteret,  quod  fta- 

tim  reftitucret.  c, 
dolo  de  reg.  jur.  6.  non  tamen  poteft  executor  falcidiam  retinere.  Spec,  de  Inftr.  edit.  §.  xij.  n.  26.  c  Jaf, 

poll:  Paul,  de  Caftr.  in  d.  L.  fiquis  teft.  §.  apud  Jul.  quamvis  non  negem  propofnionem  hanc  non  fine  difficult 
Bate  procedei-e.        f  Caftrcnf.  in  d.  §.  apud  Jul. 

E.  e  s>  WjltefSi 
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Writers.,  this  Legacy  hath  no  fuch  Privilege  warranted  by  Law,  to 

".  be  prefer'd  before: the  reft  c.     Another  is,  when  the  Father  doth  bc- 

leeatisVisnonde-^Ueathfomething  to  his  Daughter  for  her  Dowry,  or  towards  her 

ducamf   falcidia,  Marriage  f.     Another  is,   when   the  Teftator  doth   bequeath   any 

tamen  hoc  procc-  ^-inS  jn  Satisfaction  or  Recompence  of  fome  Injury  by  him  done,  or 

die  quoad  commo-      „   _  "     ,  .,  „  .    r„    ,.  .  ir  7         :•      ■ 

dum  tcftatoriss  Sc-  of  Goods  evil  gotten  8  :  For  thofe  Legacies  alio  arc  not  to  be  dimi- 
cus quoad  damnum  nimtd,  by  Rcafon  of  other  general  Legacies,  or  Legacies  confifting 
r^excaknt  fum-  i"  Qnifttity,  the  which  fhall  remain  wholly  unfatisficd,  rather  than 
mam  vel  vires  pa-  thofe  forcfaid  Legacies  fhall  be  diminifhed.  And  confequently,  in 
trimomi;  urficcn-  tj    £  q  fe   it  ■      ^t  j    ^  power  0f  t}:c  Executor  to  gratify  any  o- 

tum  habeat  tantum  .  h  o  j         j 

in  patriroonio,  &  ther  Legatary  at  his  Election  n. 

centum     quinqua- 

ginta  crogavir,  partim  ad  pias  caufas,  partim   ad  profanas;  tunc  enim  legata  utrinque  minmintur,  8c  redu- 

cunrar  ad  modum  &  menfuram  p;  nimonii  tcftatoris :  Dcindcde  profanis  detrahitur  falcidia,  non  de  piis.   It* 

tenet  Bart.  d.  Aurh.  fimilitcr  cum  pluribus  per  Tiraquel.  allegatis,  ex  cujus  relation,  hanc  qucquc  communcm 

alTcrit  Vafqu.  dc  facceff.  progreff.  tic.  3.  §.  26.  f  Caiticnf.  ubi  fupra.         S  Caftrenf.  in   §.  Federic.  dc  fe- 

nis  confil.  243.         b  Paul,  de  Caftr.  in  d.  apud  Jul.  cujus'  confilio  hxc  fun:  mente  tenenda,  quia  (inquit)  funt 

fmgularia. 

Furthermore,  (6)  If  the  Executor  do  make  an  Inventory,  and  af- 
terwards pay  to  fome  Legatary  his  whole  intirc  Legacy,  yet  is  he 
not  thereby  tied  to  pay  the  reft  of  the  Legacies  wholly,  (the  Death's 
Part  not  being  fuftkient:)  And  this  is  undoubtedly  true,  if  the  Exe- 
>  piowd.  m'caCitf-GUtor  were   ignorant  of  other  Legacies  given  by  the  Teftator*,  ex- 
ter    Paramor    &  ceccjjng  the  Death's  Part,   when  he  did  pay  the  whole  Legacies  k. 
ro"'  Bar.   icripfitj  But  (7)  neither  the  Executor  nor  any  other  Legatary  can  reclaim 
quod  haeres  fubtiii-  or  recover  that  Overplus  paid,   and  delivered  to  the  Hands  of  the 
terfciircienterunij^e     tar      gs  un£jujy  paid   unto  him,  in  refpeel:  that  there  is  not 

legatano  integrals  -    J?  .       •"  ,»    \ .    ~    n      -    ,      ,.       '.  '       r    1       t>.        ,  >    t-v 

tei-  foivens,  omni-  fumcicnt  to  pay  all  the  reft  or  the  Legacies  out  or  the  Death  s  Part '. 

bus  aliis  in  folidum 

JTolverc  compcllitur,  omni  penitus  inconftantia  amora,  intelligcndum  eft  fine  dcdu£tionc  falcidia;,  id  eft,  quar- 
ts haercdi.  debitx.  (Bar.  in  §.  ncn  aurem.  de  hxred.  &  falcid.  in  Anth.)  Ncc  enim  dixit,  ncquc  profefto  fom- 
jiiavit  Bartolus,  hxredem  compcllcndum  folvcre  rcliqua  legata  fine  diminutionc  legatorum,  qux  fuperanc 
vires  hsreditatis  ftQo  fcilicct  inventario.  DD.  in  Auth.  fed  cum  teftator.  C.  ad  L.  falcid.  k  L.  fcimus.  §« 
£c  fi  praefatam.  C.  dc  jure  dclib.  &  ibi  glofi".  ibidem.  '  Hoc  vcrum  jure  quo  nos  utimur,  quo  ncque  execu- 
tori  nequc  legatario  compctat  indebiti  conditio,  vel  aliqua  adh'o  qux  fapiat  ejus  naturam.  Imo  vcro  vcl 
ipio  jure  crivilr,  urcunque  crediroribus  vcl  legatary's  per  hujufmodi  a&ioncs  fnbveniatur ;  at  certe  executori 
legis  Falcid.  vel  Trebcl.  bencficium  prorfus  dencgatur.  Spec,  dc  Inftr.  edit.  §.  nunc  veto  aliqua,  n.  26. 

If  the  Executor  enter  to  the  Teftator's  Goods,  and  will  make 
(8)  no  Inventory  thereof,  then  may  every  Legatary  recover  his 
™  l.  fcimus.  c.  de  whole  Legacy  at  his  Hands  m  :  For  in  this  Cafe  the  Law  prcfumcth 
jure  dclib.  hue  fk-  t{1£lt  there" is  fufficient  Goods  to  pay  all  the  Legacies,  and  the  Exc- 
Japtor.nc«r.em'  cutor  doth  fecretly  and  fraudulently  fubftract  the  fame  n  :  Whereas 
0  sichard.  in  d.  L.  otherwife  the  Executor  is  prefumed  not  to  have  any  more  Goods, 
£cimus,§,&/1.prar"  which  were  the  Teftator's,  than  are  defcribed  in  the  Inventory,  the 

fatam.  quod  intel-  rl_.,r,,  ,  '  0  "" 

ligc,  nifi  executor  lame  being  lawfully  made    . 

doceat  de  bonorum 

infufficicntia  ;  nam  tunc  licet  non  conficiat  inventarium,  non  tcnetur  ultra  vires  hxreditatis.  Jaf.  in  d.  §.  & 
fi  prxfatam.  limirac.  4.  Covar.  in  c.  i«  de  tefta.  extr.  n.  15.  De  jure  vero  rcgni  noftri,  five  fit  inventarium 
confe&um,  five  non,  creditor,  feu  qualifcunquc  petens,  fufficicntiam  probet  bonorum,  ut  videtur  per  Dyer, 
M.  6  H.  8.  c.  3.  &  alibi.  °  Bald.  &  Sichard.  in  §.  l'ma.  d.  L.  fcimus.  6c  hsc  opinio  communis  eft,  ut  ait 
Srancifcus  Herculan.  tracT:.  de  probac.  neg.  n.  256. 


§.  XVIII. 


Part:  III.         What  things  may  be  devifed  by  WM>  112 


§.  XVIII.  Of  Childrens  or  filial  Portions  within  the 
Province  of  York. 

i.  By  antient  Cufiom  throughout  the  Province  of  York,  every 

Child  to  have  a  Child 'j"  'Portion. 
i.  What  if  he  be  Heir,  or  advanced  by  his  Father  in  his  Life-time  ? 

3.  'Divers  Quejlious  about  Childrens  or  filial  Portions  fit  to  be 

knozvn. 

4.  Whether  the  Father  by  his  Will  may  forbid  his  Child  to  have 

any  filial  portion. 

5.  Whether  the  Father  may  leffen  his  Child's  Part  or  Portion  by 

his  Will. 

6.  Whether  the  Father  may  impofe  a  Condition  upon  his  Child's 

Portion. 

7.  Whether  the  Father  may  by  his  Will  defer  the  Day  of  Payment 

of  his  Child's  Portion. 

8.  Whether  the  Father  may  impofe  a  Charge  upon  his  Child's  Por- 

tion, or  bejiow  it  upon  another  after  the  Death  of  his  Son. 

9.  Whether  a  Legacy  bequeathed  by  the  Father  /ball  be  underjlood 

to  be  left  to  the  Child,  in  Recompence  of  his  Portion. 
1  o.  Whether  the  Heir  in  Tail  be  barred  of  a  filial  Portion* 

1 1 .  What  if  the  Lands  be  of  a  very  fmall  Revenue  ? 

1 2.  Whether  the  Heir  in  Rev er /ion  may  have  a  filial  Portion. 

13.  Whether  he  which  holdeth  Lands  by  Deed  in  Mortgage  may 
obtain  a  Child's  Part  of  his  Father  s  Goods. 

14.  Whether  Copyhold  Lands  bar  the  Child  from  a  filial  Portion. 

15.  What  Manner  of  Preferment  doth  exclude  the  Child  from  a 
filial  Portion. 

16.  A  rude  Defcription  of  Preferment  exclufive  of  a  Child's  Part. 

1 7.  Ait  Explanation  of  the  former  obfenre  Defcription. 

18.  What  if  another  than  the  Father  beftow  a  Gift  upon  the 
Child? 

19.  What  if  a  Father  be/low  a  Thing  upon  another  for  the  good  of 
his  Child,  as  for  Learning  and  Knowledge  ? 

20.  What  if  the  Father  bejiow  an  Ecclefiajiical  Benefice  upon  his 


don 


? 


21.  What  if  the  Father  difcharge  the  Son's  Debt? 

22.  What  if  the  Father  provide  a  Marriage  for  his  Child? 

23.  What  if  the  Father  bejiow  an  Office  upon  his  Child? 

24.  What  if  the  Father  beqiieath  fomewhat  in  Lieu  of  his  Child's 
Portion  ? 

25.  What  if  the  Father  bejiow  a  Leafe  or  an  Annuity,  whereof  the 
Child  is  to  reap  no  Benefit  whiles  the  Father  liveth  ? 

46.  What  is  meant  by  this  Word  Competent. 

27.  What  if  the  Father's  Subjiance  greatly  increafe  after  the  Pre- 
ferment of  his  Child  ? 

28.  A  fmall  Gift  of  the  Father  doth  not  bar  the  Child  of  a  filial 
Portion. 

79,  What  is  underjiood  by  this  Word  Portion. 

30.  What  if  the  Father  beftoiv  much  upon  his  Child  to  fome  other. 
End  th an  for  his  filial  Portion  ? 

31.  What  is  fignified  by  this  Word  Patrimonium. 

32.  What 
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32.  What  the  Words  Matrimonii! ill  and  Patrimonium  do  import.  ; 

33.  Whether  the  Child  may  cafi  in  that  zvhich  he  hath  received  of 
his  Father,  and  Jo  recover  a  filial  'Portion. 


w 


"Ithin  the  Province  of  Tork  generally,  (and  in  fome  particular; 
Places  within  the  Province  of  Canterbury,)  there  hath  been 
an  (1)  antient  Cuftora ;  and  divers  famous  Writers  long  ago,  have 
made  Mention  of  the  faid  Cuftom  in  their  Works,  to  have  been  ob- 
p  Lindw.  in  c,  Sta-  ferved  long  before  their  Days  P  ;  by  which  Cuftom  continuing  unto 
tutum.de  Tcftam.  ^jj  p.^  ^^g  ls  jue  t0  t[ie  lawful  Children  of  every  Man,  being 
ftit?  Cam.  Brafton  an  Inhabitant  or  an  Houfliolder  within  the  faid  Province  of  Tork, 
de  legib.  &  con-  and  dying  there  or  elfewhcre,  being  an  Inhabitant  or  an  Houfholder 
cae!"6.  FkKw!  within  that  Province,  a  filial  or  Child's  Part  and  Portion,  which  is 
Br.  de  Rationabi- fometimes  a  Third  Part,  and  fometimes  a  Half  Part,  of  his  clear 
H  pane  bonorum.  movaDie  Goods ;  as  hath  been  afore  fhewed :  Unlefs  the  Child  (2) 
c°io.  Brook1  a-  be  Heir  to  his  Father  deceafed,  or  were  advanced  by  him  whilft  he 
bridg.  Tit.  Execu-  lived  ^.  Whereby  we  may  conceive  a  notable  Rule,  and  Two  fa- 
Jraft.  ^  Repub.  mous  Limitations  thereof.  The  Rule  is  this  ,•  There  is  due  to  every 
Angi.  lib.  3.  c.  6.  lawful  Child  a  filial  'Portion  of  his  Fathers  Goods  dyin?  within  the 
Magna  charra, c.  <pr0rjince  0f  York.  The  firft  Limitation  of  this  Rule  is,  Unlefs  he 
Aaa/aitiquiffima-  be  Heir  to  his  deceafed  Father.  The  other  Limitation  is,  Unlefs  he 
que  'indubitatx  fi-  were  advanced  by  him  in  his  Life-time.  And  forafmuch  as  many 
dei  ^iVumema,  in  /  n  ^     fti       do  arifc  daily  about  Childrens  Portions,  no  lefs  need- 

ArchivisArchiepil-vV  ^-  J  ' 

copiEboraccnfisfi-ful  to  be  known,  by  Reaion  of  the  Frequency  thereof,  than  hard  to 

dciitcr  curtodita.    De  attained,  becaufe  of  the  Scarcity  of  Writers  upon  this  Subject:  I 

9  Supra  ea  .  pane,  kave  t^oUgnt  g00(j  t0  fet  down  fome  Obfervations,  as  well  touching 

the  Rule,  as  touching  the  Limitations,  whereby  the  faid  Queftions 

may  be  decided.     Of  every  of  thefc  particularly.     Concerning  the 

Rule  therefore,  the  fame  doth  proceed,  and  taketh  Place,  Firft,  (4) 

albeit  the  Father  by  his  Laft  Will  and  Teftament  mould  forbid  his 

Child  to  have  any  Part  of  his  Goods.     For  a  filial  Portion  being 

due  unto  him  by  Force  of  the  laid  Cuftom,  the  Father's  Will  is  not 

r  L.qnoniam  in  er- 0f  porce  to  withftand  the  EftecT:  thereof1".     Secondly,  (5)  the  Fa- 

3UTeto.JAt  ther  cannot  by  his  Laft  Will  diminifh  the  Portion  due  to  the  Child 

ccdit  hue,  quod  lc-  by  Virtue  of  the  laid  Cuftom  f.     And  therefore  if  the  Father  mould 

gitima      dienum  bequeath  to  his  Child  Twenty  Pounds  in  Money,  in  full  Satisfaction 

nuncupatur.utpoteof  his  filial  Portion,  whereas  pcradventure  by  his  Inventory  the  fame 

quod  jure  naturaii  Would  extend  to  Thirty  or  Forty  Pounds ;  in  this  Cafe  the  Child 

debetur  a  patre  fi-  m       rcfufe  the  Legacy,  and  recover  his  whole  Portion,  notwith- 

f  d.  L.quoniam.c.  ftanding  his  Father's  Will r.     Thirdly,  the  Father  cannot  impofe  (6) 

de  inofficioi.  Tc-  ^      (Condition  upon  the  faid  Portions,  though  the  fame  were  not  on- 

im'cft  indiftlnfte  ly  lawful,  but  eafy  to  be  performed.     For  the  Child  may  recover 


non 


verum.  Nam  ali-  t{lc  Portion  without  Performance  of  the  Condition  u.  Fourthly,  The 
Sr^rSatur  %  Father  cannot  (7)  defer  the  Day  of  Payment  of  the  filial  Portion. 

lima     privrtiLu,     ui  -i  *  1  •   t    r*  ..  /*  1    .       ^-^  1  ■« 

per  Claud.  Battan-  due  to  the  Child,  as  to  be  paid  Seven  Years  after  Jus  Death :  For  it 
dicr  Traft.  de  legi-  js  fac  prefently  upon  the  Father's  Death,  and  is  recoverable  in  the 
•'"hoc0' vemm  eft  mean  Time,  notvvithftanding  the  Father's  Will  to  the  contrary  x. 

jure    quo   utimur :  ...  .  ..... 

Nam  jure  civili  filius  acceptans  quod  fibi  relinquitur  pro  legitima,  per  hoc  non  amittit  jus  agendi  ad  fupple- 
mentum.  Imo  etiamfi  pater  in  tali  legato  appofuir  claufulam,  qua  jubet  filium  contentum  eflc,  ita  ut  noa 
poflir  plus  peterc  nomine  legitime,  vel  quacunquc  alia  ratione ;  tamen  filius  fimpliciter  acceptans  legatum, 
r.on  exprefle  renuncians,  potcft  petere  fupplemcntnm  legitimae.  Similiter  fimpliciter  acceptans  legatum  a  pa- 
tre pro  legitima  reli&um,  non  prohibetur  fupplementum  petere,  licet  fecit  quictantiam  gencralem.  jaC  in  c. 
fi  quando.  <j.  general.  C.  de  inomc.  teft.  "  d.  L.  quoniam  prioribus.  C.  de  inoffic.  teftam.  in  textu.  *  d.  L. 
quoniam.  6c  L.  omnimodo.C.  de  inoffr.  teftam.  &  Claad.  Battandier  ubi  fupr. 

3  Fifthly, 
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Fifthly,  As  the  filial  Portion  is  due  to  the  Child  without  Diminu- 
tion, Condition,  or  Delay,  fo  is  it  due  (8)  without  all  Manner  of 
Burthen  or  Charge  5\  And  therefore  if  the  Father  fliould  by  his  y  d*  L-  quoniam. 
Will  bequeath  the  fame  to  any  other  -Pcrfon,  after  the  Death  of  the  Ja  ffiSSd 
Child,  (which  Thing  is  very  ufual  within  the  Province  of  TorkJ)  the  dilatio.vci  alia  air- 
Father's  Will  is  void  in  this  Point.  For  he  can  no  more  difpofc  of  his  SSSifT  ^  fe& 
Son's  Portion  by  his  Will,  than  of  another  Man's  Goods2.  Howbeir,  iSocJocem,  toiii- 
lf  the  Father  fhall  devife  any  Thing  to  his  Son  by  his  Will  over  and  nir :  w  qucd  viri- 
befides  his  filial  Portion,  there  is  no  Qucftion  but  he  may  transfer  tl^LtrluL 
the  fame  to  any  other  after  his  Son's  Death ;  but  the  Portion  due  to  Provinciam  Ebo- 
the  Son  (hall "belong  to  his  Executor  or  Administrator  after  his  **gfn£em" 
Death.  What  if  the  Father  (hall  bequeath  a  Legacy  to  his  Child,  5. 6."ncc  fa  Amelia 
being  neither  Heir,  nor  advanced  by  him  in  his  Life-time,  without  *'»q«a  vis  eft  pu- 
any  Mention,  whether  the  fame  fliall  be  (9)  in  Lieu  and  Recom-  Sj^p^*1^ 
pence  of  his  filial  or  Child's  Part  ?  Whether  mail  this  Legacy  be  un-  vanefcentc  patria 
derftood  to  be  in  Confidcration  of  his  Portion  ?   In  this  Cafe,  if  the  Potcft"re  bemfiftere 

_  ,  111  1  •     ^.  ■  1  1       n-    1  neqmt.  lniht.de  pu- 

Lcgacy  bequeathed  be  as  much  or  more  in  Quantity  than  the  filial  piirfubftitut.&Min- 
Portion  doth  extend  unto,  by  the  Kate  of  his  Father's  Inventory,  the  fi»g-  ibidem. 
Teftator  is  prcfumed  to  have  bequeathed  the  fame  in  Recompence 
of  the  filial  Portion  a,  though  he  did  not  exprefs  fo  much.  And  fo  I a  Nanl  quando 
think  it  to  be,  when  the  Legacy  doth  Want  but  a  little  of  the  filial  £££?■„„ ^1 
Portion,  though  the  Child  be  then  at  Liberty  whether  he  will  accept  mate  debita,  vel 
the  fame  for  his  Portion,  or  not,  as  is  albrefaid.  But  if  the  Le-  e*m  ft]*™.  ru'I1;c 
gacy  be  very  fmall,  or  if  the  Father  will  that  it  mould  be  paid  out  a'um  f0"e  anim'o 
df  his  Part  of  his  Goods  5  then  (in  my  Opinion)  the  Legacy  fo  be-  compenfandi,  c- 
queathed  is  not  to  be  prcfumed  to  have  been  left  with  a  Mind  or  Eww '  caufl 
Intent  of  Compenfation  or  Recompence  of  the  filial  Portion  b.  So  voiuntaria:  Muito 
that  in  this  latter  Cafe  the  Child  may  recover  as  well  the  filial  Por-  magisquandotenc- 

.1t  u    1.        *.  •     -A      c  rr»T  I  •        tur  excaufa  neccf- 

tion  as  the  Legacy,  but  not  in  the  former.     I  hus  much  concerning  far;a.  Mcnoch.  de 

the  Rule.  praefump.     lib.    4. 

pr*f.  110.  n.  i(5. 
*>  Mcnoch.  d.  lib.  4.  prsefump.  100.  n.6. 

Concerning  the  firft  Limitation  of  this  Rule,  which  is,  I'hat  he 
tohich  is  Heir  to  his  Father  can  have  no  filial  'Portion  of  his  Goods; 
This  is  diverfly  extended0.  Firft,  Not  only  the  Heir  of  Lands  ?  f0™™^"*  m 
holden  in  Fee-Ample  is  thereby  barred  from  the  Recovery  of  a  filial  duntur^^omiam^ 
Portion,  but  he  (10)  alfo  that  is  Heir  in  Fee-tail,  either  general  or  magisobfervat'qui- 
fpecial  d.  Secondly,  albeit  the  Lands  be  ( 1 1)  of  very  fmall  Reve-  SS^Jg^B 
nue,  peradventure  not  paft  a  noble  yearly  Rent,  and  the  Goods  ve-  jcripta.naausfum. 
ry  great  in  Comparifon  of  fo  fmall  Rent,  (be  it  a  Thoufand  Pounds  Qi1*"1  .  propterca 
or  more;)  even  in  this  Cafe  the  Heir  is  barred  from  the  Hope  of  a  "m-ayi, 'ne Veritas 
filial  Portion  e.  And  though  this  may  feem  hard  to  the  Heir,  if  we  deinccps  lateat  is 
confider  that  fame  jrW  primogeniture :  Yet  if  we  fhall  confider  on  !e"sbns>  fed  lncis 

,,    ,  i-ri«-ii  mi         ci  lnltai ,   amotis  mi- 

the  other  Side,  that  it  the  Lands  be  worth  a  Thoufand  Pounds  by  bibus.omnibasquo- 
the  Year,  and  the  Goods  little  or  nothing  worth,  (the  Debts  being  r.um  inK"p  .cla' 
paid,)  and  fo  little  or  nothing  left  to  the  reft  of  the  CrMdfen^  "no^iprum  o^kes 
(which  Cafe  is  more  frequent  than  the  former i)  the  Cuftom  (we  fee)  nno  ore  fatonmr. 
is  not  void  of  Equity,  when  both  Cafes  are  equally  balanced.  Third-  ;"S™ 

1  -      •  1      1     1    r  /-i      1  1  •    t      1  Donas  memorm  D. 

ly,  not  only  that  Heir  is  excluded  from  a  filial  Portion  which  doth  jo.    Savii.     unus 

Baronum  Scacca- 
rii  Regii,  pro  tribunal!  fedens  apud  Caftrum  Eborac.  feptimana  afllfarum,  Anno  Domini  (nifi  mca  mc  me- 
moria  fallat)  1604.  publice  propalavit,  racmct,  cum  aliis  quampJurimis,  titm  przCcnte,  audicntc,,  &  diligen- 
ter  animadvertente,  tanti  judicij  &  tarn  experti  (maxirae  vero  in  confuen'.dinibus  hujus  rcgni  Borcalibus) 
fcrmonera. 

enter 
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enter  upon  the  Lands  immediately  after  his  Father's  Death,  but  he 
(12)  alfo  which  is  Heir  in  Reversion  is  Heir,  and  being  Heir,  can 
f.  Hue  fecit  quod  ]iave  no  f;ijai  Portion  f.     For  in  the  Writ  de  rationabili  parte  bom-* 
tionibus  d.  Dyer]  fuitt^  it  is  contained,  that  he  which  demandeth  a  filial  Portion,  nee 
foi.  124.  pkc.  38.    eft  hares>  nee  in  vita  pair  is  fid  promotns^  as  by  the  laid  Writ  more 
foif'/ai.'BrfdeRa-  at  *ar£e  appearcth  S.     Now  he  that  is  Heir  in  Reverlion  cannot  fay 
tionab. parte bonon  fo,  and  therefore  can  recover  no  filial  Portion,  according  to  the  Cu- 
ftom of  the   Country :.  Otherwife  if  he  mould  recover  a   Portion, 
and  the  Land  afterwards,  the  final  Intent  of  the  Cuftom  mould  fuffcr 
Prejudice,    which  would  that  the  Lands  and  Goods  fhould  not  go 
both  one  Way,  but  the  one  to  the  Heir,  and  the  other  to  the  reft  of 
the  Children.     And  yet  the  Cafe  may  fall  out  very  hard  with  the 
Heir  in  Reverfion.    For  what  if  he  mould  die  in  the  mean  Time, 
before  he  could  lawfully  enter  to  thofe  Lands,  which  be  his  only 
Reverlion,  and  fo  reap  no  Benefit  either  of  his  Father's  Lands  or 
Goods?    Howfoever  it  mail  fall  out,  he  muft  be  content  with  his 
Lot :  And  though  not  he,  yet  his  mall  enjoy  the  Land  at  the  Time 
*  Vide  Dyer  ubi  appointed  h.     Fourthly,  Albeit  (13J  the  Heir  hold  Lands  by  Deed  or 
p'  Feoffment  in  Mortgage,  or  with  Claufe  of  Redemption,  that  is  to 

lay,  upon  Condition  that  if  the  Feoffor  pay  unto  him  a  Sum  of  Mo- 
ney at  a  certain  Day,   that  then  the  Feoffor  may  re-enter,  and  the 
Deed  or  Grant  to  be  void,  &c.  yet  neverthelefs  in  the  mean  Time, 
until  the  Condition  be  performed,  and  the  Land  redeemed,  if  he 
fhould  demand  any  filial  Portion,  he  is  barred,  becaufe  as  yet  he  is 
1  d.  hacq.  confului  Heir  to  the  Deceafed  '.     But  if  the  Lands  mould  be  redeemed,  and1 
D.ThaHefcothmj-  tke  ]yjoney  fatisfied,  then  it  is  thought  that  he  may  recover  a  filial 
tunT'cdum  visit)  Portion ;    becaufe  then  he  is  not  Heir  to  the  Deceafed,  nor  the  Ad- 
difertifiimum,  &  a  vancement  certain  made  by  the  Father  in  his  Life-time  k.    Likewife 
JXfitSX*pS  if  a  Man  purchafe  Lands  in  Fee,  and  by  Will  devife  the  fame  to  his 
tibusBorealibusin-  eldcft  Son,  and  to  the  Heirs  of  his  Body;    and  for  Default  of  fuch 
tcr  alios  unum,ncc  jn;ue  to  njs  younger  Son,  and  to  the  Heirs  of  his  Body,  &c.  in  this 
num;c.ujus  tandem,  Cafe  the  deleft  Son  is  not  barred  from  the  Recovery  of  a  filial  Por- 
poft  maturam  qui-  tion,  as  Heir  to  the  Deceafed  j  becaufe  he  is  not  as  Heir  to  his  Fa- 
nem  opSSe- tner  according  to  the  Courfe  of  the  Common  Law,  but  according 
rat  qualis  hie  a  no-  to  his  Father's  Will '.     But  whether  this  Devife  fliall  bar  him  as  aa 
bis citamr;  fane  (fi  Advancement,  or  as  a  Legacy  intended  to  be  given  or  bequeathed 
!quitat8e°pkna,a&  in  Lieu  and  Satisfaction  of  his  filial  Portion,  may  be  a  Queftion; 
rationi  confona.      whereof  partly  heretofore,  and  partly  hereafter.     Note  alfo,  that  if 
^dcmD.Th.Hef-thc  chnd  ft^y  ^  have  &ny  Copyhold  Land  after  his  Father's 

«  Perkins  fol.  ioo.  Death,  in  this  Cafe  he  is  not  reputed  his  Father's  Heir  to  the  Effect 
"'5<59'  aforefaid,  and  fo  not  barred  from  the  Recovery  of  a  filial  Portion, 

7  m>n  paucis^uo-  due  by  the  general  Cuftom  of  the  faid  Province  m. 
rum  non  eft  obfeu-  Concerning  the  fecond  Limitation,,  which  is,  'That  the  Child  ad- 
fultfka^ceplnfc°n~  vanced  or  preferred  by  his  Father  in  his  Life-time  cannot  challenge 
a  filial  'Portion  of  his  Goods :  For  the  better  Underftanding  of  this 
Limitation,  it  may  be  demanded,  (15)  what  Manner  of  Preferment 
or  Advancement  that  is  which  doth  debar  the  Child  from  a  filial 
Portion.  The  Queftion  is  much  more  eafily  propounded  than  an- 
fvvered ;  for  that  I  do  not  find  it  defined  or  defcribed  by  any  Wri- 
ter, either  Civil  or  Temporal  :  And  confidering  the  Varieties  of 
Opinions  and  Diverfities  of  Judgments  in  this  Matter,  it  is  impoffi- 
ble  to  make  an  abfolute  Definition  thereof,  and  very  difficult  to 
make  a  true  Defcription.  Howbeit  I  have  adventured  to  draw  art 
obfeure  Form  and  Shape  thereof.     This  then  may  be  termed  an 

Advance- 
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Advancement  or  Preferment,  whereby  the  Child  is  excluded  from 
a  filial  Portion,  whenas  (i6)  the  Father  in  his  Life-time  hath  be- 
llowed upon  his  Child  a  competent  Portion  whereon  to  live.  For  (17) 
where  a  Preferment  is  fa  id  to  be  that  [which  the  Father  befiozveth,~] 
it  is  to  be  noted,  that  if  (18)  another  than  the  Father  beftow  any 
Preferment  or  Advancement,  though  n«ver  fo  much,  this  Prefer- 
ment by  another  is  no  Bar  to  the  Child,  fijbffl  fchc  Recovery  of  his 
filial  Portion  of  his  Father's  Goods  c  ;  much  lefs  where  the  Child  e  Claudius  Battan- 
hath  advanced  his  Eftate  by  his  own  Induftry.     Secondly,  where  it  d|{£I1Traa'  de  le* 
is  faid  [upon  his  Child,']  it  is  to  be  obferved,  that  if  the  Father  be-  L  friniui.  f'rcp'c- 
flow  any  Thing  upon  (19)  another  for  his  Child's  Sake,  or  for  the£°"e"'&A»"'ien. 
Good  of  his  Child  ;  neverthelefs  this  is  no  fuch  Preferment  as  will  £°ff.  Tdfcm.    d° 
hinder  the  Child  of  his  filial  Portion.     And  therefore  if  the  Father  f  Arg.  l.  Omni- 
beftow  any  Thing  upon  a  Man  of  Trade,  to  take  his  Son  for  an  ™°J°-  ^0J£p"^ri- 
Apprentice,  and  to  teach  him  his  Myftery,  this  is  no  Advancement  l.  jfj  nkim.  &  de 
to  the  Effect  aforefaid  f.   Or  if  he  beftow  any  Thing  upon  a  School-  muncribus.    Mud. 
matter  or  Tutor,  in  the  Univerfities  of  Oxford  or  Cambridge,  ^rSb-^tr£ 
the  Increafe  of  his  Knowledge  in  Learning,  or  for  any  Degree  there  non  computaturin 
To  be  obtained ;  this  is  no  Advancement  to  exclude  the  Child  of  a  'epjjmam.  Claud. 
filial  Portion  e.     No  more  is  it,  if  the  Father  buy  the  Advovvfon  L'  2I'  *'  *9'  2°' 
(20)  of  an  Ecclefiaftical  Benefice  or  Dignity,  and  afterwards  prefent 8  d-  L-  3-  §  nhlm. 
his  Son  thereto:  Or  if  the  Son  be  (21)  much  indebted,  and  the &™£ '£$£ 
Father  difcharge  the  Debt,  yet  I  hold  this  not  to  be  a  Preferment h.  Claud.  Battar.d.  d! 
But  if  the  Father  beftow  (22)  a  competent  Portion  with  his  Daugh-  *'cIjJnj g9,  &<V. 
ter  in  Marriage,  upon  him  that  iliall  marry  her,  this,  without  Que-  d.  c.a"s"  ^Ts.  l! 
ftion,  is  fuch  an  Advancement  as  will  bar  her  from  the  Demand  of Libcr-  C.  de  poft- 
a  filial  Portion  K    What  if  the  Father  buy  an  Office,  (23)  and  be> ifeffij^? 
flow  it  upon  his  Son  ?  Whether  is  this  a  Preferment  to  bar  him  of '  L.  quoniam.  No- 
his  Portion  ?  It  feemeth  to  be  no  Bar  thereunto  k.    Thirdly,  where ve'-  c  de  in.offi- 
it  is  faid  [in  the  Life-time  of  the  Father  ^\  we  are  to  underftand,  Traa^c.  xT  n.T*' 
that  though  the  Father  by  (24)  his  laft  Will  and  Teflamcnt  do  be-  k  d-  L.  5.  §  nitim. 
queath  any  Legacy  to  his  Child  in  Lieu  and  Satisfa&ion  of  his  filial  *  J|#  JJi  i-fj* 
Portion  j  yet  becaufe  this  was  no  Advancement  to  the  Child  whilft  Upra" 

the  Father  lived,  he  is  not  fo  barred  from  the  Recovery  of  a  filial 
Portion  hereby,  but  that  he  may  refufe  or  wave  the  Legacy  be- 
queathed in  his  Father's  Will,  and  recover  a  filial  Portion,  due  ac- 
cording to  the  Cuftom  of  the  Country  '.     Howbeit  if  the  Father  |  Supra  hoc  ipr0  §. 
in  his  Life-time  beftow  (25)  a  Leafe  upon  his  Child,  or  grant  unto1"  Prin> 
him  an  Annuity  for  Life  out  of  his  Lands,  yet  in  fuch  Manner  as 
the  Child  mail  not  reap  any  Benefit  thereby,  fo  long  as  the  Father 
liveth,  but  after  his  Death ;  this  is  holden  for  a  Preferment  or  an 
Advancement  m,  becaufe  it  was  allured  unto  him  in  his  Father's  m  ita  communirer 
Life-time.     Nor  is  this  Cafe  contrary  to  the  former,  for  the  Child  n-aditur  i Noitmi- 
had  no  Affurance  of  his  Legacy  until  his  Father  was  dead,  becaufe  bus  ™N"fq"e  fori 

1  •    t       1  1      j     1     -  /•  r.T  1  -m     1         i-        1     cauiidicis,    quibuf- 

he  might  have  revoked  the  lame  at  any  1  mie  whilft  he  lived  ;  cum  faepifl".  de  hac 
which  he  could  not  do  in  the  other  Cafe.  Fourthly,  where  it  isrefermonemhabui. 
faid  [a  competent  'Portion^  this  Word  (26)  Competent  fignificth  e- 
qual,  or  not  far  inferior  to  that  Quantity,  which  otherwise,  accord- 
ing to  the  Cuftom  of  that  Province,  fhould  fall  to  be  due  to  the 
Child,  after  the  Rate  and  Proportion  of  the  Fathei's  Eftate,  at  that 
Time  when  he  doth  beftow  any  fuch  Thing  upon  his  Child  -,.  for 
the  fame  being  equal,  or  not  much  under  the  Rate  which  mould 
belong  to  the  Child  by  the  Cuftom  aforefaid,  if  his  Father  had  then 
died,  fhall  ftand  for  a  fufficient  Preferment  and  Advancement,  to 

F  f  exclude 
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°  De  modicis  non  exclude  him  ftom  a  filial  Portion  ".     For  confidt.ri.ng  the  Equality, 
fcio°c"i"mn  ploff.  i-  or  8mJ1  Inequality,  betwixt  the  one  and  the  other,  it  is  to  be  pre- 
bidcm  de  reft,  in  fumed,  that  it  \ty&$  the  Father's  Purpofe  that  the  one  mould  ftand 
int«^rum_ft    ^  iriilotici  of  the  other  P.     Infomuch  that  if  the  Father  after  .this  Pre- 
vanda.&Oxonium  ferment  mould  live  many  Years,  and   (27)  encreafe  his  Subftancc; 
petit  squales.        yet  I  think  that  the  Father's  former  Gift  would  bar  the  Child  from 
Recovery  of  any  farther  filial  Portion  ;  and  the  Reafon  is,  becaufe 
as.the  Father  did  grow   richer,  (in  which  Cafe  the  Son's  iPrefer- 
ment  mould  be  hi's,')  fo  it  might  fall  out  that  the  Father  might 
have  grown   poorer,  and  then   the  Son's  Preferment   fhoukl  have 
been  more  than  otherwife  it  would  by  the  Cuftom  of  the  Country. 
So  that  the  Father's  Gift  being  at  the  firft  Competent,  in  regard  of 
his  Eftate  at  that  Preient,  the  fame  is  not  made  effectual  or  ineffec- 
tual by  the  Increafe  or  Dccreafe  of  his  future  Eftate.     But  if  the 
Father's  Gift  were  (28)  not  competent,  or  far  under  the  Rate  of 
that  which  otherwife  mould  belong  to  the  Child  by  the  Cuftom ; 
as  for  the  Purpofe,  if  the  Father  fhouid  give  his  Child  five  Pounds, 
to  put  in  his  Purfe,  or  beftow  at  his  Pleafure,  whereas  otherwife 
his  filial   Portion  would  extend  to  divers  Hundreds  ,•  I  do  not  hold 
*  this  Gift  of  the  Father's  to  be  fuch  an  Advancement  as  will  exclude 
q  Qnod  eiMm  ex  the  Child  from  his  filial  Portion  ^,  neither  in  the  Conftruction  of 
mera  patris  libera-  L        Dor  -m  tj      intentjon  0f  tjie  Father  :  and  that  it  is  rather  to 

htateprohcifcitur,  '  .  ,  »        _ 

non  debet  compn-  be  termed   a  mere  Benevolence,   than  a  Preferment  or  Advance- 

tari  in  legitimam,  ment  exclufive  of  a  filial  Portion  j  and  if  the  Son  have  deferved  a 

F*dafcdflcd°?«-  good  Turn  at,  his  Father's  Hands,  this  is  no  Advancement,  but  a 

fumitur.  L.  Liber.  Recompence  of  that  which  was  formerly  deferved  r.     By  the  Word 

C'  erfis  Pcfarmid'(29)  [Portiou']  I  underftand  not  only  a  Sum  of  Money,  or  Part  of 

Trla.  c.  u.  n.  28.'  the  Father's  Goods  and  Chattels,  but  alfo  Lands  and  Annuities,  be- 

r  Quo  cafu  non  flowed  by  the  Father  upon  the  Son.  Finally,  by  thefe  Words  [where- 

guTmanffivJfilia-  P*  t0  ?**>*>!  is  to  be  collected,  that  if  the  Father  beftow  any  Thing 

iem  ponionem.      upon  his  Child  to  (30)  any  other  End,  as  Money  in  his  Purfe  to 

fpend  among  his  Equals,  or  to  buy  him  Suits  of  Apparel,  or  Books, 

or  Armour  for  the  Service  of  his  Country  ;  yet  this  (as  I  take  it) 

is  not  to  be  holdcn  for  an  Advancement,  though  peradventnre  the 

Sums  of  Money  given  for  thefe  particular  Ends,  were  not  very 

much  inferior  to  that  which  otherwife  might  belong  to  the  Child 

for  his  filial  Portion  according  to  the  Cuftom,  and  otherwife  would 

t  Quod  ftudii  can-  have  been  taken  for  an  Advancement  f.     For  that  is  properly  (3 1) 

fa,  vel  pro  hbns,  caijcd  'Patrimomi/m,  or  Patris  miuius^  which  the  Father  is  bound 

fmpendi™18 &  Pjure  unto  by  the  Law  or  Inftinct  of  Nature  towards  his  Son,  which  is, 

civiiiquicquidnon  to  provide  fome  competent  Thing  for  the  Maintenance  of  his  Child, 

eft   tranfmiffibiie,  whereby  he  may  be  the  better  enabled  to  live  after  his  Father's 

non  imputatur   in  - J  J 

legitimam,     qnam  Death 

nos  filialem    por- 

tionem  appellare  folemus.     '  De  fignificatione  iftius    vocabuli,  late  Rebuff.  &  alii  in  c.  Rei.  fF.  de  verb. 

fignifc 

And  as  there  is  Patrimoninm^  fo  there  is  Matrimonium ;  the  De- 
finition whereof  is,  mri  &  fccmifia  conjunBio,  indwidnam  vita 
eojifuetudinejfi  continem,  the  Joining  together  of  Man  and  Woman 
in  an  unfeparable  Society  of  Life.  But  the  true  (32)  Etymology 
of  the  Word  is,  Matris  mnnus,  that  is,  the  Mother's  Duty,  where- 
unto  fhe  is  bound  by  the  Law  of  Nature,  and  is  or  ought  to  be  ex- 
ercifed  in  the  Nourifhing  of  her  Children,  whilft  they  be  young  and 
Uhderher  Government,  like  Chickens  whilft  they  be  under  the  Hen's 
4  W«| 
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Wins  u.     Anfwerable  to  this  Mairiffiorti&m,  or  Matris  mvnus*  is  "  Summa  Hoftjeni. 

'",.  •  T>    .    ■  ■      j.i        n»   J       *     -t>   *  u-    1      •  5      Matrimonium. 

'PntriMon'nm,  or  rams  munis^  the  Fathers  Duty,  which  is  or  ^erfic  lindc  dica. 
oui?ht  to  be  exercifed  in  providing  of  fonio  competent  Portion  for  tun  de  fponfal.  Pa- 
his  Children,  whereby  to  live  after  they  cekfe  to  be  kept  any  Ion-J^.jJ  J^J  *° 
ger  under  their  Mother's  Wings,  and  do  fly  abroad  into  the  World  „.  2.  Prxpoii  in 
to  fliift  for  themfeives.  And  that  Gift  of  the  Father  which  is  mod  R«b.  de  fponfal. 
proportionable  hereunto,  is  moft  worthy  (in  my  Opinion)  to  be cxtr' n 
adjudged  a  Preferment,  fuch  as  wiil  exclude  the  Child  from  a  filial 
Portion  after  his  Death. 

But  now  arifeth  a  Queftion :  What  if  the  Thing  which  the  Father 
beftovveth  upon  the  Child  be  fo  indifferent  betwixt  Competent  and 
Incompetent,  that  it  may  be  juftly  doubted  whether  the  fame  were 
<patrimoniumi  and  fo  ftand  for  an  Advancement,  or  a  mere  Benevo- 
lence, over  and  befidcs  the  which  he  might  expect,  a  filial  Portion  ? 
Now  whether  (33)  may  the  Child  caft  in  that  Gift  of  the  Father, 
and  fo  recover  an  equal  Portion  with  the  reft  of  his  Brethren  and 
Sifters  ?  It  feemeth  at  the  firft  that  he  may.     For  if  a  Man  feifed 
of  thirty  Acres  of  Land  in  Fee-fimple>  have  Iflue  two  Daughters, 
and  giveth  with  one  of  them  in  Marriage  ten  Acres  of  the  fame  Land 
in  Frank-marriage,  and  dieth  feifed  of  the  other  twenty  Acres,  fhe 
that  is  thus  married  may  (if  fhe  will)  have  Part  of  the  twenty  A- 
cres  whereof  her  Father  died  feifed  ;  but  then  fhe  muft  put  her 
Land  given  in  Frank-marriage  in  Hotchpot^  (as  our  temporal  Law- 
yers term  in)  that  is  to  fay,  flic  muft  refufe  to  take  the  fole  Profits 
of  the  Land  given   in  Frank-marriage,  and  fuffer  the  Land  to  be 
commixed  and  mingled  together  with  the  other  Land,  whereof  her 
Father  died  feifed,  fo  that  an  equal  Divifion  be  made  of  the  Whole, 
betwixt  her  and  her  Sifter ;  and  thus,  for  her  ten  Acres,  fhe  fliall  have 
Fifteen  ;  whereas  otherwife,  her  Sifter  fhall  have  the  twenty  Acres 
of  which  their  Father  died  feifed  x.    And  as  in  Lands,  fo  in  Goods, 
which  is  alfo  agreeable  to  the  Civil  Law  y.    And  I   have  feen  it  *  Terms  of  Law, 
fometimes   fo  obferved  by  the  Confent  of  the  Children  not  ad- verb.  Hotchpot. 
vanced,  being  then  of  lawful  Years,-  but  I  have  not  known  it  at iJcK'a? PTr 
any  Time  fo   over-ruled  by  Law,  without  their   Confents.     And  vitalem    Nemau- 
therefore  I  do  conclude,  that,  confidering  the  Strictnefs  of  the  Writ  ^^J"cm^' 
7>  rationabili  parte  honor  urn,  this  Gift  of  the  Father  ihail  either  nibus.&ciau.Bar- 
be  found  to  be  a  Preferment,  or  not;  if  fo,   then  is  the  Child  ex-  tandier  Traa.  d© 
eluded  from  Recovery  of  a  filial  Portion  j  if  otherwife,  then  he  \ef^l^m^om\. 
may  recover  the  fame  according  to  the  Cuftom  of  this  Province  of  natim  in  d.  Brevt 
Torh  as  in  the  faid  Writ  is  contained  z.    And  thus  much  for  ^V^^^'J^Jji 
Difcourfe  of  filial  Portions  due  to  Children  within  the  Province  of  rudinemcommuni- 
Tork  ;  wherein  neverthelefs   I  do  willingly  fubmit  my  Opinion,  to  ter  obtentam,  pue- 
be  cenfured  by  the  Judgment  of  the  better  learned,  and  more  ex. .SjffcSg '8 
perienced  therein,  as  I  do  in  all  the  reft  of  this  Book.  eorumhsredesnon 

funt,    nee  in    tira 
patrum  fuorum  promoti  fuerunt,  &c.  Fitz.  Nat.  Bre.  fol.  iau 
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In  what  Manner 

TE  STAM  E  NTS 

O  R 

LAST     WILLS 

Are  to  be  made. 
The  Fourth  Part. 


Seel:.  I.     Of  the  Forms  of  Teftaments. 

So  many  federal  Forms  of  Teftaments,  as  there  be  Kinds. 
Of  Teftatnentary  Forms,  fome  be  General,  Jome  Particular. 
The  General  Form  of  Teftaments  is  twofold,  ejfential,  and  ac- 
cidental. 


ERE  followeth  the  Fourth  principal  Part  of  this  Tefta- 
mentary  Treatife  ;  wherein  I  undertook  to  fhevv  how,  or 
in  what  Manner  Teftaments  or  Laft  Wills,  may  or  ought 
to  be  made.  For  Performance  whereof,  I  thought  it  convenient, 
firft  to  deJiver  certain  Advertifements,  and  then  to  proceed. 

The  ( i)  Hrft  Advertifement  is  this,  That  as  there  be  divers  Kinds  of 
3  Supra  j.  Part.  §  Teftaments  or  laft  Wills,  (whereof  heretofore  a)  fo  there  be  divers 
7, 8,  9,  &c-  Forms  of  Teftaments  or  laft  Wills ;  for  every  Kind  hath  his  feveral 
b  l.  jiiiianus  §  fi  Form,  and  every  Kind  differeth  from  another  by  his  Form  b. 
quis  ad  cxhtbend.  fj] [ae  (2)  next  Advertifement  is  this,  That  albeit  every  particular 
r  Kind  of  Teftament  have  his  proper  Form  peculiar  to  it  felf c,-  ne- 

7  S8UP&c.I&painfra  verthelefs  they  have  alfo  General  Forms  common  to  them  all  d. 

eadem  pan.  §  %i-  . 

cum  rcliq.  ufque  ad  finem.     *  Ut  infra  eod.  §  &  §  prox. 

Wherefore,  before  I  fpeak  of  thofe  particular  Forms,  Order  re- 
quireth  that  I  fpeak  of  the  General. 

Of  (3)  which  General  Forms,  fome  do  refpect  the  Subftance  or 

inward  EJfence  of  the  Teftament,   whereby  that  is  made  to  be, 

«  Bar.  &  jaf.lnL.  which  was  not  e  ;  and  fome  do  refpect  the  outward  appearance  or 

nemo  ff.  de  leg.  1.  'proof  of  the  Teftament,   whereby  that  is  made  to  appear,  which 

» olden,  de  aaion.  otherwiie,  though  it  were,  mould  not  fecm  to  be  f.     For  not  ap- 

claff.    5.    in    prin.  .  „      . 

ubi  tenet  contra  Bar.  &  alios,  folenniratem  teftamentariam  non  effe  de  forma  fubftantiah  feu  eflentiah,  led 
forma  probatoria.  Cujus  opinio  baud  dubie  vera  eft,  ubi  folennitas  non  eft  de  neceffitate  ejtifdem,  ut  hie 
in  Anglia.  Covar.  in  c.  cum  effes,  de  ten*,  extr.  n.  8.  Minting,  in  §  fed  cum  paulatim.  Inftir.  de  tefta. 
ordin.  n.  4. 

2  pearing, 
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pearing,  it  is  (in  Conftru&ion  of  Law)  as  if  it  were  not.   Idem  eft 

jure,  non  efle,  &  non  apparere  e.  g  Vel  „on  e(fc  & 

.......  n°n  apparere,  pa- 

ria  funt.    Vcl  idem  judicatur,  de  eo  quod  non   eft,  &  quod  non  apparet.   Rebuff,  in  L.    Urbana.  ff.   de 
verb  fignif. 

§  II.     Of   the   general   fubftantial   Form    of  every 

Tef  lament. 

1.  The  ejfential  Form  common  to  every  Teftament,  is  the  Naming 
of  an  Executor. 

2.  What  it  is  to  appoint  an  Executor. 

3.  The  Naming  of  an  Executor  is  [aid  to  he  the  Head  of  the 
Teftament. 

4.  The  Naming  of  an  Executor  is  alfo  [aid  to  be  the  Foundation 

of  the  Teft  anient. 

5.  No  Will  properly  termed  a  Teft  anient,  wherein  no  Executor  is 

named,  albeit  other  Legacies  be  left  therein. 

6.  The  EjfeU  of  dying  without,  or  with  an  Executor. 

7.  An  Occafion  of  further  Confideration  concerning  the  Making 
of  an  Executor. 

THE  general,  (1)  fubftantial,  or  effential  Form,  common  to 
every  Teftament,  is  the  Naming  or  Appointing  of  an  Execu- 
tor h,  the  which  alone  doth  make  a  Teftament,-  and  without  which,  h  l.  i.  de  haered. 
no  Will  neither  is,  or  can  be  rightly  termed  a  Teftament  K  To  (2)  inftit.  l.  i.  de 
name,  or  to  appoint  an  Executor,  is  to  place  one  in  the  Stead  of  the  j"'gpa^;  ^*^ 
Teftator,  who  may  enter  to  the  Teftator's  Goods  and  Chattels,  and  ff.  nec  obftat  quod 
who  hath  Aclion  againft  the  Teftator's  Debtors,  and  who  may  difpofe  Jus  cj.vil.e  memio- 
of  the  fame  Goods  and  Chattels,  towards  the  Payment  of  the  Tcfta-  "ced™  ^  de  exe- 
tors  Debts,  and  Performance  of  his  Will  k  ;  which  if  he  neglect  to  cutore.  Nam  exe- 
do,  he  may  be  convented  by  the  faid  Creditors,  and  Legataries,  fo  "ltorcs  ^"alfs  Pa(L 

iiiiArT-i-TTii  "m  conititutos  vi- 

long  as  he  hath  Allots  in  his  Hand  J.  demus  in  Anglia, 

ex  omni  fere  parte 
eonvenirc  cum  iis,  quos  (nomen  tan  turn  (i  excipias)  civile  jus  appellat  hsredes  compertum  eft,  ita,  ut  exe- 
cutor hujufmodi  merito  vice-hasres  dici  debeat.  Quinimo  &  legiftje,  &  canonifts  omnes,  ilium  pro  haerede 
agnofcunt  executorem,  qui  nullo  alio  inftituto  haerede  deputatus  eft  ad  diftribuendum  bona  d^funfti  in  pios 
uftis,  Bar.  in  L.  nulli.  C.  de  Epifcopis  6c  Cler.  Bald,  in  Auction.  Licet.  C.  de  Natu.  lib.  in  princ'  ZeS.  in  L. 
precibus  do  vulg.  Tub  Ripa.  in  L.  filiofa.  de  leg.  i.  n.  21.  ff.  Panor.  &  Covar.  in  c.  ciim  tibi  de  tefta.  excr. 
Lindw.  in  c.  ftatutum  de  tcfta.  lib.  1.  provin.  '-onft.  Cant.  verb,  prius  Mantic.  de  conjeft.  ult.  vol.  lib.  4.  tie 
1.  n.  7.  '  L.  quod  per  manus,  de  jnrc  cod.  Bar.  &  Jaf.  in  d.  L.  nemo  de  leg.  1.  ff.  Id  ipfum  Jaf.  in  Rub. 
de  leg.  1.  qua  etiara  in  re  confpirant  jura  hujus  regni,  ut  per  prook  bis  verbis  :  Alias  citatis,  &  nunc  de- 
nuo  citandis.  Nota  per  lez  dottors  del  civil  lev,  &  fcrjants  del  common  ley,  ft  home  fait  fon  teftament, 
&  nofme  nuls  executors,  ceo  neft  teftament,  &c.  Et  ulibi  per  Plowd.  fub  hac  vcrborum  forma.  Sans  tefta- 
ment home  ne  ferra  executor.  Brook  tit.  execut.  20.  Plowd.  in  caf.  inter  Greisbrook  &  Fox,  fol.  276.  b. 
k  Sichard.  in  Rub.  de  hxred.  Inftit.  C.  Terms  of  Law,  verb.  exe,cut.  '  Terms  of  Law,  verb,  execut.  Sc  la- 
tius  infra  part.  6.  §  3. 

This  (3)  Naming  or   Appointing  an  Executor,  is  faid  to  be  the 
Head  of  the  Teftament  m.     And  as  the  B.cdy  is  dead,  which  lack-  m  §  ante  inftit.  de 
eth  a  Head,  fo  the  Teftament  is,  as  it  were,  dad,  wherein  no  E!xc-  leSa- 
cutor  is  appointed  n.     It  is  alio  faid  (4)  to  be  the  Foundation  of    ,  T      .  .    T  „ 

1        m   n  \  c  n     -ii-  n         1     '"  •   1  "  §  Imprimis,  Inft. 

the    leitament  v,  wherefore  as  no  Buiiuing  can    ftand  without  a  ae  fidei  com.  Iub- 
Foundation,  fo  no  Teftament  can  ftand  without  the  Appointing  of  red. 
an  Executor  P,  neither  can  it  be  properly  named  a  Teftament.   And  ^j^f8**    -* 
(5)  although  never  fo  many  Legacies,  or  Devifes  be  given,  all  thofe  p  D.  L.  quod  per 

manus  de  jure  co- 
dicil, ff.  &  D.  D.    Ibidem.  Jul.  Ciar,  §  Teftm.  q.  5.  n.  2.  Adde  quod  Teftator  &  Executor,  funt  Relative. 

Legacies 
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Legacies  and  Devifes  notwithftanding,  fuch  Difpofition  may  be  called 

a  Codicil,  or  a  Will,  or  otherwife  termed  ;  but  certainly  a  Tefta- 

q   Qulppe  legata  ment  it  is  not,  neither  can  be  properly  lb  named  1  ;  and  therefore 

fdeflbCI'&ntablffc  (6)  ,ie  tnat  made  any  ^uc^  Difpolition,  mall  be  deemed  to  have 
poflunt,  fine  fub-  died  without  a  Teftamr  nt-Vand  fo  the  Adminiftration  of  his  Goods 
jefti  (id  eft,  tefta-  t0  'oe  committed  to  the  Widow,  or  next  of  Kin,  as  of  one  dying 
iTnRub"tedeU'lJeg!  Inteftate  f :  Whereas  on  the  contrary,  if  an  Executor  be  appointed, 
i.  ff.  Va'fq.  de  fuc-  fuppofe  no  other  Legacy  be  left,  or  Devife  made,  yet  fuch  Difpofition 
cert*,  crea.  §  17.      ^ot^  ^    anc|  may  j,e  lawfully  and  propcrlv  faid  to  be  a  Teftament c, 

f  D.  L.   quod   per      ,       ,   '        .       r    ■>        ,     .  r  1  r  I 

manus  jure  codi-  whether  the  fame  be  {oleum  or  unjolemn,  written  or  nuncupative, 
cli.  ff.  inftit.  de  privileged  or  unprivileged  u ;  and  the  Perfon  fo  difpofing  is  called  a 
theftaCtd'  qU£  ad  '""  deflator  x.  And  in  this  Cafe  the  Ordinary  cannot  commit  the  Ad- 
f  sta't.  h.  s.  an.  miniftration  of  the  dead  Man's  Goods,  as  of  one  that  died  Inteftate, 
2I-  c-  5-    .  the  Executor  being  able  and  willing  to  undertake  the  Execution  of 

t  L.  1  §.  qui  ncque    .       _,   A  ° 

de  h«rcd.  inftit?  ff.  the  Teftament  y. 

u    Supra,    part.    1. 

6  10.  x  Stat.  Weftm.  2.  c.  23.  an.  13.  Ed.  1.  flat.  Ed.  3.  an.  4.  c.  1.  &  an.  25.  c.  5.  flat.  4.  Brook  &  Fitzh. 
Abridg.  tit.  cxecuf.  &  tit.  teftam.  quibus  in  locis  cum  fexcenris  fimilibus  clarc  conftat,  teltatorcm  &  execu- 
torem  teftamentarium  relativorum  naturam  fapcre.     y  Infra  part  7.  §  10. 

Seeing  (7)  therefore  the  Force  and  Efficacy  of  making  an  Execu- 
tor is  fuch,  as  without  which  no  Will  or  Difpofition  is,  or  de- 
ferveth  to  be  termed  a  'Teftament,  and  without  which,  the  Party 
deceafed  mall  be  deemed  to  have  died  Inteftate,  notwithftanding  the 
Multitude  of  other  Legacies  or  Devifes ;  and  fo  Adminiftration  of 
the  Goods  to  be  committed,  as  is  aforefaid  :  I  fball  therefore  ftep 
a  little  further  into  the  Coniideration  of  this  Matter  of  making  an 
Executor,  as  the  moft  excellent  Part  and  Foundation  of  every 
Teftament ;  and  to  fhew  after  how  many  Sorts  an  Executor  may 

•  infra  §  prox.       De  niade  z,  and  what  are  the  different  Effects  of  every  Sort  or  Man- 

>  infra  cad.  part,  ner  of  appointing  an  Executor a. 

§4. 

§  III.    After    how  many  Sorts   an    Executor  may  be 

made. 

1,  An  Executor  may  be  appointed  Jimply  or  conditionally,  from 
or  until  a  Time,  diretlly  or  indirectly,  univerfally  or  parti- 
cularly, in  the  fir  ft  'Degree,  fecond,  third,  &c.  Jnd  07ie  alone 
may  be  appointed  Executor  or  many. 

2.  Jft er  how  many  Sorts  an  Executor  may  be  made,  after  fo  many 

may  a  Legacy  or  Devife  be  given. 


T 


H  E  Word  Executor  taken  in  the  largeft  Senfe,  falls  under  a 
threefold  Acceptation  :  For  there  is  firft,  Executor  a  lege  cou- 
fiitutus,  and  that  is  the  Ordinary  of  the  Diocefe.  Secondly,  Execu- 
tor a  Teftatore  conftitntus,  and  that  is  the  Executor  Tefta?nentarius. 
And  Thirdly,  There  is  Executor  ab  Epifcopo  conftitntus ;  and  that 
is,  the  Executor  dativus,  who  is  called  an  Admitiiftrator  to  an  In- 
teftate. By  the  Civil  Law,  this  Executor  Teftament arius,  or  Hares, 
doth  fucceed  in  Vniverfum  jus  qiiod  defunUus  habuit  tempore 
i>  l.  t.  Cot.  de  hx-  mortis  b. 

redibus. 
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An  (1)  Executor  may  be  appointed  after  divers  Manners,  efpeci- 
ally  after  thefe  following.  Fi'rft,  i&tfoer  fimpiy  c,  or  conditionally  d  .• c  infra,  cad.  part. 
Secondly,  Either  from  a   certain  Lime,  or  to  a  certain  'Time  e.  -j  *•  f    ead 
And  in  the  mean  Time  Adminiftration  may  be  committed  to  the  §  5. 
next  of  Kin,  or  to  the  Widow  j  and  the  Adts  done  by  fuch  an  Ad- e  '"fra  cad.  part. 
mtniftrator  cannot  be  avoided  by  the  lawful  Executor.     Thirdly,    I? 
Either  univerfally  or  particularly  f.    Fourthly,  Either  in  the  firjl f  infra  ead.  part. 
'Decree,  or  in  the  fecotid  Degree,  or  in  the  third  "Degree,  or  in  \  \^{n  ead<  partt 
the  Fourth,  &c.  E.    And  laft  of  all,  Either  one  may  be  appointed  §  19. 
fole  Executor,  or  divers  may  be  appointed  Executors  together  h, h  infra  cad.  part. 
of  which  I  mean  to  treat  Severally.     But  by  the  Way  I  would  §  "" 
have  the  Reader  to  obferve,  that  (2)  as  an  Executor  may  be  made 
diverfly  ;  fo  a  Legacy  may  be  given,  or  a  Devife  made  according- 
ly, that  is  to  fay,  limply  or  conditionally,  from  a  Time  or  for  a 
Time,  universally  or  particularly,  in  the  hYft,  Second,  or  third  De- 
gree, &c.  and  to  one  or  many. 

3.  When  the  King  is  made  Executor,  he  doth  appoint  certain 
Perfons  to  officiate  the  Execution  of  the  Will ;  againft  whom  fuch. 
as  have  Caufe  of  Action,  may  bring  their  Suits,  and  appoint  others 

to  take  their  Accounts  '.    So  Catharine,  Queen  Dowager  of  Eng-  'Rot.  Pari.  15 H. 
land,  Mother  of  Henry  the  Sixth,  who  died  a  Jan.  1436.  made  6'  "'  >2- 
her  Will,  and  thereof  appointed  Henry  the  Sixth  her  fole  Execu- 
tor. Whereupon  the  King  appointed  k  Rohert  Rollefton,  and  others, k  Keeper  of  the  Ward- 
to  execute  the  faid  Will,  by  the  Oversight  of  the  Cardinal,  the  Duke nbe- 
of  Glocefter,  and  the  Bilhop  of  Lincoln,  or  any  two  of  them,  unto 
whom  they  were  to  account J.  ~  '  inft.  Part.  4,  ut 

4.  And  as  the  Affignation  of  an  Executor  may  be  Various,  fo  Praerogat- 
the  Power  of  an  Executor  may  be  limited,  qualified,  and  divided. 

Firft,  Really,_as  if  he  makes  A.  his  Executor  for  his  Plate  and 
Houfhold-Stuff,  $.  his  Executor  for  his  Sheep  and  Cattle,  C.  his 
Executor  for  his  Leafes,  Statutes,  D.  for  his  Debts  unto  him.-  Se- 
condly, Locally,  as  if  he  makes  A.  for  his  Goods  in  London,  2?. 
for  his  Goods  in  Middkfex,  or  in  any  other  County.  Thirdly,  Tem- 
porally, as  he  may  make  his  Wife  Executrix  during  her  Life,  or  n.  I9h.  3. 3.  Dyer, 
puring  the  Minority  of  his  Son,  or  fo  long  Time  as  me  mall  con-  34  h.  8.  Brok. 
tinue  Widow  *.  &ell?&Fot 

T.  S.  made  his  Wife  Executrix,  if  me  fuffered  E.  G.  to  enjoy  paf>i  Eliz.  Jiice 
fuch  a  Parcel  of  Lands  for  three  Years,  otherwife  jR.  W.  mould  Transit*  Cafe, 
be  his  Executor :  Adjudged  that  fhe  is  Executrix  immediately  up- 
on the  Death  of  the  Teftator,  and  mail  not  flay  till  fhe  hath  fuf- 
fered the  other  to  enjoy  the  Lands  for  three  Years. 


Conditions  in  Wills.     See  Sect  5,  6,  7. 

A  Condition  is  a  Quality  which  as  long  as  it  dependeth  unper- 
formed, doth  hinder  the  Effect  of  the  Devife ;  fo  that  the 
Thing  which  is  devifed  conditionally  cannot  be  lawfully  demanded, 
becaufe  'tis  not  done  till  the  Condition  is  performed. 

Or  in  other  Words,  a  Condition  is  a  ReftriEiion  annexed  to  Mens 
Acts,  qualifying  or  fufpending  them,  and  by  Confequence  making 
them  incertain,  whether  they  fhall  take  Effect  or  not  j  and  it  dif- 
fers 
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fers  from  a  Limitation,  for  that  is  the  Bounds  or  Compafs  of  an 
Eftate,  or  the  Time  how  long  it  mall  continue. 

The  Law  allows  conditional  Devi/es  as  well  of  Lands  as  of 
Goods ;  and  that  if  the  Condition  is  not  performed  where  the 
Lands  are  devifed,  then  the  Heir  may  enter  ■■,  and  where  Goods  are 
devifed,  then  the  Executor  may  take  Advantage  >.  As  for  Inftance  ; 
the  Teftator  devifed  his  Lands  to  T*.  S-  and  his  Heirs,  on  Condition 
that  he  pay  to  E.  G.  20 1,  in  this  Cafe  if  the  Money  is  not  paid, 
the  Eftate  to  T.  S.  is  determined,  and  the  Heir  at  Law  may  enter 
for  the  Forfeiture  ;  but  if  the  Devife  had  been  to  the  Heir  himfelf 
upon  that  Condition,  it  had  been  impertinent,  becaufe  if  it  had  been 
broken,  no  Body  could  enter  but  the  Heir,  and  he  cannot  enter 
upon  himfelf. 

And  becaufe  thefe  Conditions  put  Reftraints  upon  Mens  Ads, 
therefore  they  ought  to  be  taken  ftrictly :  As  for  Inftance ;  a  Leafe 
Dyer  45.  For  Years  was  made  upon  Condition  that  the  Leffee  mould  not 

alien  it  to  T".  S.  and  he  fold  it  to  E.  G.  who  fold  it  to  T.  S.  this 
was  held  to  be  no  Breach  of  the  Condition,  becaufe  it  ought  to  be 
taken  ftrictly. 

(1.)  'Tis  to  be  confidered  what  Words  make  a  Condition  in  Wills, 
and  what  not. 

(2.)  What  fhall  be  a  Condition  precedent,  and  what  not. 

(3.)  What  fhall  be  a  void  Condition. 

(4.)  Of  Conditions  which  defeat  an  Eftate. 

(5.)  What  fhall  be  a  Condition,  and  what  a  Limitation,  and  e 
converfo. 

(6.)  Where  the  Heir,  or  he  in  Remainder,  may  enter  for  a  Con- 
dition broken,  and  where  he  mail  not  enter. 

.  (1.)  There  are  feveral  Words  which  make  Conditions  in  Wills, 
Cro.  Elfc!  146.  *.'  as  where  the  Teftator  was  feifed  in  Fee,  and  having  two  Daughters 
Leon.  174.  s.  c.  devifed  his  Lands  to  his  eldeft  Daughter,  that  Jhe  pay  to  her  youngeji 
1  Roll.  Abr.  410.  gyj.er  yearly  ^o  l,  this  is  a  Condition,  and  for  Nonpayment  the 
Ward  v.  Browning,  youngeft  Sifter  may  enter  into  a  Moiety,  for  btherwife  fhe  hath 
Poph.  iz.  no  Remedy  for  her  Annuity. 

So  if  the  Devife  had  been  paying  to  her  youngeft  Sifter  30  /.   or 
to  the  Intent  that  fhe  pay  her  fo  much  ;  this  had  been  a  Condi- 
tion, for  generally  in  Wills  the  Word  Paying  makes  a  Condition. 
D  er  n  g  But  the  Word  'Paying  is  in  fome  Cafes  qualified  where  a  Claufe 

yer  54  .  ^  jy-^.^  js  ^ded  for  Nonpayment. 

As  where  the  Teftator  devifed  his  Houfes  in  London  to  T".  S. 
upon  Condition  that  he  pay  yearly  a  certain  Rent  ijfuing  out  of 
the  Houfes,  &c  to  his  Wife  for  Life  ;  and  if  in  arrear  for  fix 
Weeks,  then  foe  might  diftrain ;  the  Rent  was  in  arrear,  and  the 
Heir  or  the  Teftator  entered  :  And  adjudged  lawful,  for  that  the 
Claufe  of  Diftrefs  which  was  annexed  to  the  Eftate  did  not  qua- 
lify the  Condition,  but  that  it  was  determined  upon  the  Breach 
*  Lane  58.  thereof :  Now  if  in  this  Cafe  the  Condition  had  been  by  *  Impli- 

cation, and  not  exprefs,  then  this  Claufe  of  Diftrefs  would  have 
taken  away  the  Force  of  it,  and  have  made  the  Word  Paying  to 
be  no  Condition  j  and  of  this  the  following  Cafe  is  an  Inftance. 

4  /A 
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Jf.  A  Dcvife  to  T.  S.  for  Life,  paying  to  E.  G.  the  yearly  Rent  Street  yerfts  StaTt, 
of  6  1.  half  yearly,  and  if  'tis  behind,  that  then  he  ma)  diftraiu  ,  }ff$t  s.  C? 
this  is  no  Condition,  becaufe  the  Claufe  of  Diftrefs  for  Nonpayment 
of  the  Rent  qualifies  the  Force  of  the  Word  paying,  which  other- 
wife  would  have  made  a  Condition. 

But  the  Words  following  make  no  Condition:  As  for  Inftance; 
the  Husband  devifed  his  Lands  to  his  Wife  for  thirty  Years,  to  the 
Intents  and  Turpofes  following-,  (viz.)  /  will  that  Jhe  out  of  the  Hobert  ver.  spenfer. 
Profits  pay  yearly  to  T.  S.  during  the  Term  30/.  and  appointed  J  And.  50.   Dyer 
her  to  pay  fome  Legacies,  and  that  me  mould  be  bound  to  the     3' 
laid  T.  S.  to  perform  the  Will;  me  paid  the  Legacies,  when  me 
mould  have  paid  the  30/.  to  T.  S.  to  pay  it  over  to  the  Legatees, 
and  therefore  the  Heir  entered  for  a  Condition  broken :  But  ad- 
judged that  this  was  not  a  Condition,  but  a  Declaration  of  the  In- 
tention of  the  Teftator ;  for  to  what  Purpofe  mould  the  Wife  be 
bound  to  perform  the  Will,  if  this  was  a  Condition. 

So  where  the  Devife  was  of  an  Annuity  of  5  /.  to  his  Son  tCL  3  Leon.  63, 
wards  his  Education  and  bringing  up  in  Learning,  this  was  held 
to  be  no  Condition  ;  for  if  he  was  not  bred  up  in  Learning,  yet 
he  mall  have  the  Annuity,  becaufe  the  Words  towards  his  Educa- 
tion mew  the  Intent  of  the  Teftator,  for  he  muft  neceflariJy  intend 
that  5  /.  per  Annum  was  not  fufficient  to  educate  a  Youth  in 
Learning. 

Conditions  are  Thing?  odious  in  Law,  and  therefore  aire  never 
created  without  express  Words,-  for  which  Reafon  where  Lands  are 
devifed  upon  a  Truft  and  Confidence,  thefe  Words  will  not  make 
a  Condition  :  As  for  Inftance;  a  Devife  in  Fee  to  Husband  and 
Wife  (who  was  the  Daughter  of  the  Teftator)  upon  Condition  that 
within  ten  Tears  they  mould  give  as  much  Land  to  T.  S.  as  mould 
be  worth  100  /.  per  A7inum  ;  and  if  they  fail,  then  the  Eftate  de- 
vifed to  them  mail  ceafe,  and  mall  go  to  his  Executors  upon  I'ruft* 
that  they  mould  ftand  feifed  thereof  to  the  fame  Ufes :  The  Hus- 
band made  a  defective  Conveyance  of  Lands  to  T.  S.  within  the 
Time,  but  it  was  perfected  after  the  Time,  (0/2.)  after  ten  Years: 
Adjudged  that  the  Executors  might  enter,  and  take  the  Lands  by 
Virtue  of  this  Devife,  and  that  the  Words  upon  I'ruft  did  not  make 
a  Condition  annexed  to  their  Eftate. 

So  where  the  Teftator  devifed  his  Lands  in  Fee  upon  I'ruft  and 
Confidence,  that  T.  S.  the  Devifee  mould  out  of  the  Profits  build 
a  Free-School,  j*njsr"pay  fo  much  Money  yearly  tb  the  Mafter  and 
Umerj  the  Profits  were  diverted  to  another  Ufe,  and  no  School 
built :  Adjudged  this  was  not  a  Condition  of  which  the  Heir  at  Law 
might  take  the  Advantage  for  the  Breach  thereof,  for  it  was  air 
exprefs  Truft  and  Confidence. 

The  Father  made  a  voluntary  Settlement  upon  his  eldeft  Son  in  Lotiqltikv-Lengdelt, 
Tail  Male,  Remainder  to  a  fecond  Son ;  Trovifo,  that  if  his  eldeft  l  Vernon  4'5«- 
Son  did  not  pay  his  fecond  Son  600 1.  at  his  Age  of  "Twenty-one 
Tears,  that  then  the  Eftate  of  the  eldeft  Son  both  in  Law  and  E- 
quity  fljould  ceafe :  The  Father  afterwards  married  a  fecond  Wife, 
and  by  Deed,  in  which  the  former  Settlement  was  recited,  took  No- 
tice that  the  Money  was  not  paid ;  he  conveyed  the  Lands  to  the 
Ufe  of  his  Children  by  his  laft  Wife;  the  Plantiff  exhibited  his  Bill 
to  be  relieved  for  Nonpayment  of  the  Money  on  the  precife  Day| 
but  decreed  that  the  Conveyance  being  voluntary  the  Father  might 
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have  put  what  Conditions  in  it  he  thought  fit  $  and  this  Condition 
being  fpecial,  the  Court  difmifled  the  Bill. 


A' 


(l.)    Conditions  -precedent  and  fubfequent. 

Condition  which  is  precedent  muft  be  performed  before  the 
.  Eftate  can  veft;  as  where  the  Devife  was,  that  if  T.  S.  pay 
50I.  at  Michaelmas  next  after  the  Death  of  the  Te ft  at  or,  he  floall 
have  his  Lands ;  in  this  Cafe  the  Condition  muft  be  performed,  (/.  e.) 
1*.  S.  muft  pay  the  Money  before  he  can  have  the  Lands ;  and  this 
and  the  like  Conditions  are  called  Conditions  executed  and  prece- 
cedent,  becaufe  they  go  before,  and  muft  be  executed,  otherwise  the 
Eftate  can  never  veft. 
Bartie  verfus  Lord     Devife  of  Lands  to  Truftees  and  their  Heirs  upon  Truft,  that  if 
Fauikiand.  1  Saik.  w^n  t^ree  ^ears  t}jere  happened  to  be  a  Marriage  between  the 
Lord  Guilford  and  Mrs.  W.  (who  was  Heir  at  Law  to  the  Tefta- 
tor)  then  to  her  for  Life,  Remainder  to  her  firft  Son ;  and  if  that 
Marriage  did  not  happen,  then  the  Remainder  to  the  Lord  Faulk- 
land  in  Tail ;  the  Marriage  did  not  happen  with  the  Lord  Gail- 
ford  i  it  was  held  in  this  Cafe  that  Chancery  would  not  relieve, 
becaufe  the  Condition  was  precedent  to  her  taking  the  Lands,  (i.e.") 
if  floe  married  the  Lord  Guilford  within  three  Tears  ■>  and  there- 
*i  Vem.  83.  S.  P.  fore  for  the  Nonperformance  thereof,  *  Equity  cannot  relieve  as  it 
might  where  there  is  a  Forfeiture  for  Nonperformance  of  a  Con- 
dition, becaufe  in"  fuch  Cafe  Equity  may  make  an  Eftimate,  and 
give  Compenfation  for  it. 

i  The  Father  gave  Portions  to  his  Daughters,  upon  Condition  they 
releafed  to  .his  Son'  and  Heir  certain  Lands,  (jc.  one  of  them  died 
without  giving  any  Releafe,  and  therefore  the  Heir  refufed  to  pay  the 
Portions  to  the  .Survivors,  who  exhibited  their  Bill  to  be  relieved ; 
but  they  were  not;  for  whore  the  Matter  lies  in  Compenfation,  be 
the  Condition  precedent  or  fubfequent,  there  ought  to  be  Relief. 
v    .  \. Vernon  222.  Hay  ward  verf.  Jngell. 

Cm 'eHi*  219^1  \  There ji  a:  Cafe  which  mews  that  a  Condition  is  not  precedent 
Leon.  229.  5.  C.  in  a  Will,  which  would  be  fo  in  a  Grant,  (viz.)  It  was  a  Devife 
of  a  Term  of  Years  to  CT.  S.  and  if  his  Wife  fnjfer  him  to  enjoy 
it  three  Tears^  then,  me  mail  have  all  his  Goods  as  Executrix ;  but 
if  fhe  difturb  him,  then  he  made  E.  G.  his  Executrix  :  Adjudged 
that  the  Wife  was  Executrix  immediately,  and  within  the  three 
Years ;  for  this  being  in  a  Will  ihall  not  be  a  Condition  precedent, 
as  it  would  have  been  in  a  Grant ;  but  'tis  a  Condition  to  abridge 
the  Power  of  the  Wife,  fo  that  me  mould  not  be  the  Executrix  of 
the  Husband,  if  me  did  not  perform  that  Part  of  his  Will. 
- .     .- 

Of  Conditions  fubfequent. 

A  Condition  fubfequent  is  where  the  Eftate  is  executed,  but  the 
Continuance  of  it  depends  upon  the  Performance  of  the  Con- 
dition ;  and  becaufe  it  folioweth  the  Execution  of  the  Eftate,  'tis 
therefore  called  fubfequent  or  executory,  (/.  e.)  the  Eftate  is  vefted, 
but  to  be  devefted  again  upon  the  Nonperformance  of  the  Condi- 
tion :  As  for  Inftance :  the  Teftator  devifed  a  Term  for  Years  to 
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i.  ' i  '  — 

T.  S.  upon  Condition  that  he  pay  iool.  to  E.  G.  at  Michaelmas 
next  after  the  'Death  of  the  Teftator;  otherwife  the  Devife  to  him 
to  be  void  in  this  Cafe  ,•  by  the  Performance  of  the  Condition  T.  S. 
will  have  the  Term;  otherwife  not. 

So  when  the  Father  devifed  his  Lands  to  his  Son,  and  his  Heirs,  Edwards vctCRam- 
if  he  Jhall  live  to  'Twenty-one,  Remainder  over;  this  is  a  Condition  mnd'  5  Lcv-  l$z' 
fubfequeut,  and  the  Fce-limple  vefted  immediately  in  the  Son,  up- 
on the  Death  of  his  Father,  to  be  devefted  if  he  died  before  he 
was  of  Age. 

(3.)  In  the  following  Cafes,   Conditions  in  Wills  have 
been  adjudged  void. 

AS  where  the  Teftator  devifed  100/.  to  T„  S.  if  he  did  what  he 
(the  Teftator)  appointed  in  a  Codicil,  and  he  appointed  nothing 
to  be  done,  yet  the  Devife  is  good,  and  the  Condition  fhall  be  taken 
to  be  void. 

And  fo  'tis  where  the  Teftator  departed  with  all  his  Intereft,  and  Dyer  33, 
then  devifed  it  over ;  as  where  he  devifed  to  the  Trior  of  St.  Bartho- 
lomew, &c  all  his  Lands,  fo  as  he  pay  yearly  15  Marks  to  the 
^Dea?i  and  Chapter  of  PaulV,  &e.  and  if  he  fail,  then  his  Eftate 
fhall  ceafe,  and  the  'Dean  and  Chapter,  and  his  Succejfors,  mail 
have  the  Lands;  thefe  Words,  if  he  fail,  (yc.  are  a  void  Condition, 
becaufe  by  the  Devife  to  the  Trior,  Cjc.  and  his  Succejfors,  he  had 
parted  with  all  his  Intereft,  and  therefore  he  could  not  devife  it  over 
upon  a  Condition ;  for  if  it  fhould  be  a  Condition,  the  Heir  at  Law 
mull  enter  for  a  Breach,  but  the  Dean  and  Chapter  could  not. 

(4.)  Of  Conditions  to  defeat,  qualify,  or  to  Ju/pend  an 

Eftate. 

THE  Father  devifed  Part  of  his  Lands  to  his  eldeft  Son  in  spittle  verfusZW* 
Tail,  and  another  Part  to  his  youngeft  Son  in  Tail:    JprftrJJjJJ*71"  s  c 
vided,  That  if  any  of  his  Children  alien  or  leafe  the  fame  before  a  Leon1  Vs.  ' 
they  attain  the  Age  of  Thirty  Tears,  that  then  the  other  fhall  enter ;  See  Large  &  Cafe, 
the  eldeft  Son  made  a  Leafe  of  his  Part,  before  he  attained  the  Age 
of  Thirty  Years,  and  then  the  youngeft  Son  entered  and  fold  it  be- 
fore he  was  Thirty  Years  of  Age,  and  thereupon  the  eldeft  Son  en- 
tered again ;  And  adjudged  that  he  could  not,  becaufe  the  Provifo 
extended  to  that  Eftate  which  was  immediately  devifed,   and  not 
to  any  new  Eftate  which  might  arife  upon  the  Breach  of  that 
Provifo  ;  and  therefore  when  once  the  younger  Brother  had  entered 
for  a  Breach  of  the  Condition,  the  Lands  were  difcharged  from  it,  , 

otherwife  the  Eftate  might  go  from  one  to  another  for  ever. 

(5.)  The  Teftator  devifed  his  Lands  to  T.  S.  in  Tail,  upon  Co?i-sw,m™^  Rj4 
dition,  that  he  fhould  not  alien  them,  and  if  he  died  without  Iffue, 1    °       r'4u' 
Remainder  over  to  E.  G.  in  Fee ;  afterwards  T  S.  fold  the  Lands, 
yet  E.  G.  could  not  enter,  becaufe  this  was  a  Cojidition  and  not  a 
Limitation  of  the  Eftate,  and  therefore  the  Heir  at  Law  muft  enter 
for  the  Breach. 
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Em's  Cafe.  Dyer,  The  Husband  devifed  Part  of  his  Lands  to  his  Wife  for  Life,  up- 
CafcT  ea  am" S  Gn  Condition,  that  floe  flmtld  educate  his  Children  in  Learning* 
Remainder  to  his  youngeft  Son  in  Tail,  who  died  without  ItTue, 
and  the  Reverfion  in  Fee  came  to  the  eldeft  Sort;  the  Condition  was 
broken :  Adjudged  this  was  not  a  Limitation,  becaufe  there  were 
exprefs  Words  of  Condition,  but  that  the  Devife  over  in  Remainder 
to  the  youngeft  Son  had  deftroyed  that  Condition ;  for  if  it  had  not, 
then  the  Heir  at  Law  muft  have  entered  for  the  Condition  broken, 
and  fo  defeat  the  Eftate  of  the  Wife,  which  he  could  not  do  in  this 
Cafe,  without  deftroying  the  Remainder* 

Curtis  v.  Wooiwrfron.     (<5.)  The  Teftator  being  feifed  of  Lands  held  in  Borough  Eng- 
%   ro' 5  HJJj,  devifed  them  to  his  fecond  Son  in  Fee,  upon  Condition  to  pay 

to  each  of  his  'Daughters  20  h  a-piece,  at  their  refptUive  Ages  of 
twenty-one  Years ;  the  fecond  Son  was  admitted,  but  did  not  pay 
the  Legacies  to  his  Sifters :  Adjudged  that  this  was  not  a  Limita- 
tion of  his  Eftate,  fo  as  to  make  it  to  go  to  the  next  who  was  inhe- 
ritable by  the  Cuftom  ;  but  it  was  a  Condition,  and  the  elder  Bro- 
ther mall  enter  for  the  Breach ;  'tis  true,  if  the  Devife  had  been  to 
the  elder  Brother  upon  the  fame  Condition,  then  it  would  have  been 
a  Limitation  and  not  a  Condition ;  for  if  it  had  been  a  Conditio^ 
it  would  have  defcended  on  the  eldeft  Son,  and  he  would  not  have 
been  obliged  to  perform  it. 
Fox  verfus  cdtj'm  Devife  of  Lands  to  1".  S.  for  fo  many  Years,  yielding  and  pay- 
do.  eiit,.  454.  .^  tQ  j?q  2Q  Stjearjy  at  Michaelmas i  the  Money  was  not  paid: 
Adjudged  this  was  a  Condition,  and  that  for  the  Breach  the  Heir  at 
Law  might  enter. 
mrrens  Cafe.  Devife  to  his  Wife  for  Life,  upon  Condition  that  foe  fiould  edu- 

yer. I27'  cate  his  Son  at  School  at  her  own  Charge,  till  he  Jlmild  come  of  Jgei 

and  after  her  Death  he  devifed  the  Lands  to  his  fecond  Son  in  Tail, 
and  the  Reverfion  in  Fee  to  his  own  right  Heirs ;  the  Wife  did  not 
perform  the  Condition ;  the  eldeft  Son  entered  living  his  Mother,  and 
adjudged  lawful ;  for  by  the  Breach  of  the  Condition  to  which  her 
Eftate  for  Life  was  annexed,  that  Eftate  was  determined,  and  the 
Heir  at  Law  mall  take  Advantage  of  it,  but  mail  have  it  only  du- 
ring the  Life  of  the  Wife,  for  the  Remainder  to  the  youngeft  Son 
was  not  deftroyed  by  his  Entry,  becaufe  it  was  created  by  a  Will, 
which  made  it  good,  tho'  the  particular  Eftate  for  Life  was  not 
good,  but  upon  a  Condition  to  be  performed. 

S  RoneAbrHut'       S°  wtere  the  Devife  was  of  a  Term  for  YearS  to  ^  S'  tlPon  C°n~ 

dition  JJjc  fhould  fo  long  live,  and  keep  herfelf  a  Widow  a?id  live  up- 
on the  fremiffes ;  thefe  are  Words  which  make  it  an  exprefs  Condi- 
tion, and  mew  the  Intent  of  the  Teftator. 

Trehem  v.  Chyhooh  The  Teftator  having  made  a  Leafe  of  his  Lands,  referving  Rent, 
devifed  the  Reverfion  to  T.  S.  in  Fee,  and  that  his  Executors  mould 
have  the  Land  during  the  Leafe,  upon  Condition,  that  they  give 
Bond  to  pay  34 1.  per  Annum  to  T.  S.  during  the  cTenn ;  the  laid 
Bond  to  be  made  to  the  faid  1".  S.  and  executed  within  Six  Months 
after  the  Death  of  the  Teftator;  there  was  no  Bond  given  by  the 
Executors:  Adjudged  that  this  was  a  Condition,  and  that  upon 
Breach  thereof  T.  S.  who  had  the  Reverfion  in  Fee  mail  have  the 
Rent. 

Tyhy  v.  Tyiey.  The  Father  devifed  to  his  youngeft  Son  his  Lands  called  S.  and 

that  if  he  foould  be  hindered  in  enjoying  thofe  Lands,  then  in  Lieu 
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thereof  he  gave  him  all  his  Lands  called  B.  The  Devifee  was  evict- 
ed out  of  a  Moiety  of  the  Lands  call'd  S.  It  was  decreed,  that  this 
being  a  Condition  which  lay  in  Compenfation,  the  Devifee  fhall  be 
relieved,  and  that  he  mould  not  have  all  the  Lands  called  Jj.  but 
only  Satisfaction  pro  tanto  as  he  was  evicled  out  of  the  Lands 
called  S. 

§.  IV.  Of  a  pure  or  fimple  Affignation  of  an  Executor. 

i .  The  chief  Taints  confiderable  about  the  fimple  Affignation  of 
an  Executor. 

2.  What  is  a  pure  or  fimple  Affignation  of  an  Executor. 

3.  'Divers  Examples  of  a  fimple  Appointment  of  an  Executor* 

4.  Whether  is  he  under  flood  to  be  made  Executor,  to  whom  the  de- 
flator doth  give  all,  or  the  Refidue  of  his  Goods. 

5.  It  is  not  akvays  needful  to  exprefs  this  Word  Executor,  in  ma- 

king of  a?i  Executor,  namely,  when  the  Tefiators  Meaning  is 

known. 
6%  Other  Examples  of  the  former  Conclufion. 
7.  The  general  Legatary  is  not  always  underftooA  to  be  Executor. 
2.  What  if  the  Words  be  indifferent,  either  to  make  a  Tefiament  or 

a  Codicil. 
p.  An  Executor  may  be  made,  either  by  the  proper  Motion  of  the 

deflator,  or  at  the  Interrogation  of  another* 
1  o.  The  Tefiator  mufl  have  a  firm  Pttrpofe  of  making  his  Tefta- 

me?it,  otherzvife  Words  are  of  no  Force. 

11.  It  skilleth  not  of  Words,  fo  that  the  Meaning  appear,  neither 
in  ivhat  Tart  of  the  Tefiament  the  Executor  be  appointed. 

12.  Of  the  EjfeU  of  a  pure  or  fimple  Nomination  of  an  Executor. 

13.  Certain  Cafes  wherein  the  Me7itio?i  of  a  Condition  doth  not 
make  the  Difpofition  conditional. 

14.  Whether  impofiible  or  unhonefi  Conditions,  do  make  the  Dif- 
pofition  conditional. 

15.  Whether  neceffary  Conditions  make  the  Difpo/ition  conditional^ 

16.  Conditions  referred  to  that  which  is  pafi,  or  prefent,  are  not 
properly  Conditions. 

1 7.  Conditions  necejfarily  underjiood,  do  not  make  the  Difpofition 
conditional. 

1 8.  'The  Application  of  that  which  hath  been  fpoken  of  the  Affigna- 
tion of  an  Executor  to  a  Legacy  or  Devife. 

j 9.  Certain  Cafes  of  the  Devife  of  Lands,  wherein  the  Meaning 
of  the  Devifor  is  preferred  before  the  Propriety  of  Words. 

,20.  The  different  Effects  of  a  fimple  Affignation  of  an  Executor, 
a?id  a  fimple  Legacy. 

21.  A  Legatary  may  not  of  his  own  Authority  take  his  Legacy ',' 
and  what  is  the  Reafon. 

22.  What  Remedy  a  Legatary  hath  for  the  obtainimg  of  his  Legacy. 
,23.  Certain  Cafes  wherein  the  Legatary  may  of  his  oivn  Authority 

apprehend  his  Legacy. 

Concerning  (1)  the  pure  and  fimple  making  of  an  Executor,  I 
thought  good  to  remember  thefe  Points,  viz.  What  it  is,  in 
what  Form  of  Words  it  may  be  made,  what  is  the  EJfetl;  thereof;  and 

finally? 
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finally;  how  a  fwiple  Nomitiation  of  an  Executor,  and  a  Jimple  Le- 
gacy or  Devife  do  agree  or  differ. 

A  (2)  fimple  Nomination  or  Appointing  of  an  Executor  is,  when 
»  §.  Hxres.  inftic.  the  Xeftator  maketh  his  Executor  without  aizy  Condition %  as  if 
&  Efin'g.1"^:  the  (5)  Tcftator  fay,  I  make  J.  B.  my  Executor;  or  thus,  I  infti- 
Graff.Thefaur.com.  tute  j.  B.  my  Executor  ;  or  thus,  I  Will  that  J.  B.  be  my  Execu- 
oP.  §.  l^cgatum.  q.  tor  .  or  t|lus>  j  defire  j%  <g#  to  ^e  my  Executor;  or  thus,  A.  B.  mall 

tLqiioniam indig-  be  my  Executor;  or  thus,  let^.J5.  be  my  Executor15:  For  the 
rum  c.  de  tefta.  &  Law  regardeth  not  fo  much  the  Words,  as  the  Meaning  of  the  Te- 

FID.a£*5wni«ia  ftator  c-  And  tnercfore  if  tlie  Tcftator  fay,  I  commit  all  my  Goods 
Mantic.de  conjeft.  to  the  Difpoiition  of  A.  B.  it  is  in  EffecT:,.  as  if  he  fay,  I  make  him 
°ltGVOff.1T&«r  my  Executor  d ;  or,  if  the  Teftator  fay,  I  Will  that  A.  B.  fhall  dif- 
fcom.  op.  5.  Inftitut.  pofe  my  Goods  which  be  in  his  Cuftody,  he  is  thereby  made  ExeCu- 
qu.  14.  tor  of  thofe  Parcels  of  Goods e.     So  it  is  if  the  Teftator  fay,  I  com- 

eSmfnmm!  'to-  mit  all  my  Goods  to  the  Hands  or  Difpofition  of  A:  B  f .  Or  I  make 
fella'  verb,  teftam.  A.  B.  Lord  8  of  all  my  Goods;  or,  I  make  my  Wife  Lady  of  all  my 
§.  1  verf.  quibus  q00(js  h  .  or,  I  leave  all  my  Goods  to  A.  B  *•  Or,  I  make  A.B.Le- 
eelL.  Abridgment  gatary  of  all  my  Goods  k ;  or,  I  leave  (4)  the  Refidue  of  all  my 
dez  cafes,  edu. An-  Goods  to  J.  B  l.  For  in  thefe  Cafes,  he  to  whom  all  or  the  Refi- 
i°D°nmiI599'f0l'duc  is  bequeathed,  is  thereby  underftood  to  be  made  Executor  m. 
'  Lo.  de  An.  Andr.  And  this  1  fuppofe  to  be  true,  when  it  doth  furficiently  appear  by  o- 
Barba  in  d.  c.cnm  fa^  ]yjeans  alio,  to  be  the^Meaning  of  the  Teftator  not  to  die  Inte- 
tit.  EMcutor.  "98.'  ftate,  but  that  he  to  whom  all  or  the  Refidue  is  bequeathed,  mould 
BL.hisvcrbistf.de  immediately,  by  Virtue  of  the  Will,  enter  to  all  the  Teftator  s 
£  Bidden' d  L.  his  Goods,  (and  paying  his  Debts  and  Legacies)  retain  the  Refidue  to 
verb.  '  himfelf n.    For  (5)  it  is  not  always  necefiary  to  exprefs  this  Word 

jGioff.Bar.&Baid.  (Executor)  in  making  of  an  Executor  °,  neither  hath  every  Tefta- 
Graff.T^cfaurxom!  tor  Skill  fo  to  do  P ;  wherefore  it  is  fufficient,  if  the  Teftator's  Mean- 
op.  inftir.  q.  14.  ing  do  appear  by  other  Words  of  like  Senfe  or  Purpofe  1.  And  (<5) 
?1Man?ici "c'cot-  hence  lt  is>  that  if  the  Tcftator  write  after  this  Manner,  In  all  my 
jea.  uit.  vol.  lib.  4.  Goods  movable  and  immovable,  1  make  A.  B.  though  the  Teftator  do 
tit.  3.  n.  8.  Bald.in  not  ^j  Executor,  yet  it  is  to  be  underftood,  andfupplied;  and  fo 
rVbut  c!°dcPEpPrf-  is  in  Eftetf,  as  if  the  Teftator  had  faid,  In  all  my  Goods  movable 
copis  &  eler.  n.  i.  and  immovable,  I  make  A.  B.  my  Executor  r.  Hence  alfo  is  it,  that 
sfmo  T^StT/ if  tIie  Teftator  fay,  I  Will  that  A.  B.  be  my  Executor,  if  C  2).  will 
iibm°i.  de  intcrp.  not:  In  this  Cafe  Q.  T).  is  prefumed  to  be  appointed  Executory  and 
ult.  vol.  fol.  130.  may  if  he  vvlll  be  admitted  to  the  Executorship,  and  exclude  the  o- 
"panor.  in  c.  Ra-  ther  Executor  f.  Likewife,  if  the  Executor  fuppofing  his  Child, 
nutius  de  tcita  ext.  Brother,  or  Kinfman,  to  be  dead,  do  fay  in  his  Will :  Forafmuch. 
"'  Rationem  afli  as  my  Child,  Brother,  or  Kinfman  is  dead,  I  make  A.  B.  my  Exe- 
nat  PanorTn  Yc.  cutor :  In  this  Cafe,  if  the  Child  or  other  Perfon  whom  the  Tefta- 
Ranutius.  Quia(in-  tor  fupp0fed  to  be  dead,  be  alive,  he  that  is  named  Executor  fhall 
SefdinfapK-not  be  admitted  to  the  Executorfhip,  but  the  Child,  Brother,  or 
qui.  Kinfman,  whom  the  Teftator  thought  to  have  been  dead  c ;  for  that 

"  ^n  "Iffe "fit- lt  1S  prefumed  to  have  been  the  Meaning  of  the  Teftator  to  have 
neTeftamentum  fo-  made  that  Child,   Brother,  or  Kinfman,  his  Executor,  if  he  had 

lenne,  vel  non  fo- 

lcnne.  Nam  quod  quidam  volunt  vcrbnm  (relinquere)  adje£lum  univerntati  bonorum  in  voluntate  minus  ib- 
lenni  importare  fidci  commiffum,  nort  inftitutionem,  aftumque  valere  jure  codicillorum,  donationifve  caufa 
mortis  non  teftamenti  (ut  in  apoftil.  ad  Panor.  in  d.  c.  Ranutius)  Ita  eft  intelligcndum,  quando  teftamentum 
alias  non  valeret.  Bald.  L.  cpift.  C.  de  fidei  com.  n.  4.  Sichard.  in  L.  fin.  C.  de  Codicil,  n.  4.  Covar.  in  d.c. 
Ranutius.  §.  1.  n.  3.  °  C.  cum  tibi  de  tefta  cxtr.  Brook,  tit.  Exec.  n.  98.  ?  Panor.  in  d.  c.  Ranutius. 

n.  3.  q  L.  quoniam  indignum.  C.  de  tefta.  Mantic.  de  conjeft.  ult.  vol.  lib.  4.  tit.  3.  r  Paul.  Caftrenf. 

&  alii  in  L.  crrore.  C.  de  tefta.  Mantic.  de  conjeft.  ult.  vol.  lib.  4-  tit.  3.  n.  5.  £  Jul.  Clar.  §.  teftm. 

b  35.  n.  i.        «  Sichard.  in  Rub.  de  hsred.  Inftit,  C.  n.  3. 

5  thought 
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thought  him  to  have  been  living,  and  not  the  Party  named  u.  Or  uSichard.ubifupra 
if  the  Teftator  will,  that  J.  B.  mall  have  his  Land  in  "Dale,  after  f*A  %$££ 
the  Death  of  his  Wife,  fhe  mail  have  it  for  her  Life  x.  lex.    confii.    185. 

lib.  2. 
*'  Brook.  Abridg.  tit.  Dcvife.  n.  48,  52.  ubi  vide. 

If  J-  B.  is  next  Heir  at  Law  to  the  Devifor,  the  Wife  bv  Impli- 
cation mall  have  the  Land  for  her  Life;  but  if  J.  S.  be  a  Stranger 
to  the  Devifor,  the  Wife  mall  not  have  it  for  her  Lire,  but  it  mall 
defcend  to  the  next  Heir  at  Law  to  the  Devifor,  as  it  hath  been  ad- 
judged. 

But  (7)  if  on  the  contrary  it  do  appear  to  be  the  Tcftatcv's  Mean- 
ing,  not  to  make  him  Executor  to  whom  he  doth  bequeath  his 
Goods,  as  when  the  Teftator  having  bequeathed  his  Goods  to  one 
Perfon,  doth  exprefly  name  another  to  be  his  Executory;  or  if  he  rBar.inL.hisrer- 
to  whom  all  is  bequeathed,  be  unable  z  to  execute  the  Teftament;  J>is  c*,?  bxred.  in- 
or  if  the  Teftator  bequeath  the  Relidue  of  his  Goods,  the  'Debts  dij-  Con\m^nuer^pro° 
charged*.     In  thefe  Cafes  the  univerfal  Legatary  doth  ftill  remain  batur,  ,ait  Graff. 
Legatary,  and  is  to  receive  his  Legacy  at  the  Hands  .of  the  Executor  7hfnrtitrut;C00™"  °l[ 
or  Adminiftrator.  Berous  in  c.  iu- 

nutius  de  tefta.extr, 
n.  20.  z  Inftit.  de  hsered.  qua;  ab  intefiat.  in  princ.  »  Imol.  in  d.  c.  Ranutius,  n.  8.  Be'rous  ibid.  37.  Quse 
opinio  communis  eft  tefte  Graff,  d.  §.  inftit.  q.  14.  n,  6. 

If  the  (8)  Words  be  indifferent,  either  to  make  an.  Executor  or  an 
univerfal  Legatary;  a  Teftament  or  a  Codicil  b,  andmp  Circumftan-  t>  Defunaus  quan- 
ces  to  maintain  the  one  rather  than  the  other,  either  elfe  the  Cir-  do  c^nfen^.lls  e? 
cumftances  being  indifferent :  Although  in  this  Cafe  the  Judge  ought  vej  teftari  Pukhre 
rather  to  pronounce  the  Deceafed  to  have  made  a  Teftament^  than  Bald,  in  L.  filii.  g,. 
a  Codicil,  and  to  have  left  an  Executor  rather  than  ta^i^dic^^^^ 
Inteftate,  in  refped  of  the  Civil  and  Ecclefiaftical  Laws;c,  Yet  in  de  conjea.uk.  vol! 
regard  of  the  Statute,  it  is  more  fafe  to  commit  the  Adminiftration  \ih: _2,  .Jf-5'- 
to  the  Widow,  or  the  next  of  Kin  demanding  the  fame,  for  fear  ofverbf/cidlibus  de 
Forfeiture  of  Ten  Pounds d,  leaft  peradventure  .the  Judge  before  vulg.  fub.  ff.  Cano- 
whom  the  Penalty  is  to  be  demanded,  mall  deem  the  Party  to  have  j^Vtefta.  eS! 

died  Inteftate.  ..  Mandc.dc  conjeft. 

ult.  vol.  lib.  2.  tit. 
3.  n.  12.         d  Stat.  H.  S.  an.  21.  c.  5. 

Furthermore,  (9)  the  Teftator  may  lawfully  make  his  Executor, 
not  only  of  his  own  Accord  without  Interrogation  j   but  alfo  at  the 
Intreaty  or  Requeft  of  another  (except  in  certain  Cafes  elfewhere  de- 
clared e})  and'  that  not  only  by  the  Words  aforefaid,  but  by  others  « sup.  part.  2.  '§.26. 
of  like  Effed  f.     And  therefore,  if  the  Teftator  .being  demanded  by  f  Mantic.de  conjea. 
another,  whether  he  do  make  J.  $.  his  Executor,  do  anfwer,  yea,  uk-  voUib.4,  mf 
or  I  do,  or  what  elfe,  or  why  not,  or  whom  elfefhould  I  make  Ex- 
ecutor, or  I  cannot  deny.     This  is  a  pure  and  a  (imple  Allignationf  of 
an  Executor  §.  '  e  Ripa.  Alcia.  Za- 

fius,    6:  alii  Doao- 
res  in  L.  i.  §.  ft  quis  ita.  de  verbis,  ob.  ff.  Clar.  §.  tcftm.  q.  37. 

Provided  (10)  always  in  all  the  Cafes  aforefaid,  and  in  every  other 
like  Cafe,  that  the  Teftator  have  a  firm  and  conftant  Purpofe  and 
Meaning  to  make  his  Will,  when  he  uttereth  any  fuch  Words  h  /  for  h  Mamie,  oVcon- 
otherwife,  if  the  Teftator  have  no  Meaning  to  make  his  Will,  ^"  tit.  ^"in  prin.  lupr! 
though  he  ufed  the  moft  plain  Words  that  might  be  devifed  lor  the  i.  part.  §.  3.  verb. 

Making  ftntentia. 
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Making  of  an  Executor,  yet  (as  I  faid  before)  it  were  no  more  aTe- 
\  Supra. part.  1.5.3.  {lament  or  a  Will,  than  a  painted  Lion  is  a  Lion  * ;  for  the  Purpofe 
n"  z'y  and  Meaning  of  the  Teftator  is  the  Life  and  Soul   (as  I  may  term 

it)  of  the  Teftament,  without  the  which,  the  Teftator's  "Words  are 
but  Wind.  If  that  do  not  appear,  fuch  only  Words  fha.ll  not  be  ad- 
*  L.divus  LXucuis.  netted  for  a  Will  k.  For  what  if  the  Teftator  fay  in  Jcft,  I  make 
piano  iS.de Lit  tbec  my  Executor ?  What  if  he  faid  fo  for  Fear?  What  if  he  were 
teftam:  Manric  dc  overcome  with  Drink?  Therefore  it  is  not  enough  to  prove  the  Te- 
conjea.uk.  voi.lib.  fl.ator's  Words,  unlefs  it  be  proved  that  the  Teftator  had  animum  te- 
tinfrii.  pan.  §.13.7?^$  which  how  it  is  proved,  is  elfc where  declared  '. 

Note  alfo,  that  it  is  not  material  by  what  Words  the  Executor  is  ap- 
pointed ;  fo  ( 1 1 )  it  is  not  material  in  what  Part  of  the  Teftament  he 
m  §.  ante  inftit.  de  be  appointed,  whether  in  the  Beginning,  or  in  the  Midft,  or  End- 

lega.GrafT.Thefaur.  ing  m, 

com.  op.  5.  inftit.  Th*c  jr, :)  E£feg  of  a  pure  ana  fimple  AfTignation  of  an  Executor 
is  this,  That  the  Executor  may  immediately  after  the  Death  of  the 
Teftator,  undertake  the  Exccutorfhip,  and  enter  upon  the  Teftator's 
•>  Wcfcmb.  in  tit.  Goods  and  Chattels  n  j  whereas  on  the  contrary,  the  Effect  of  a  con- 
dc  acquij.  hired.  djtional  AffignatTon,  doth  fufpend  his  AdmiiTicn  and  Execution  of  the 
fcd&  inftit."  ECt  hoc  Teftament,  as  afterwards  more  fully  doth  appear  °. 

verum     eft    etiam  . 

ante  probationem  teftamenti.  PJowd.  lib.  1.  in  Caf.  int.  Greisbrook.  OC  Fox.  Cagnol.  xn  L.  li  precibus.  C.  de  im- 

pub.  &  aliis,  fub.  n.  276",  277,  278.        •  Infra  ead.  part.  §.  6,  7. 

And  (13)  here  Note,  That  if  the  Teftator  fay,  /  make  A.  B.  my 
Executor  according  to  the  Conditions  afterwards  exprejjed  ■>  if  the 
Teftator  afterwards  exprefs  no  Conditions,  it  is  in  Effect,  as  if  the 
f  L.pcn.  c.  de  in-  Teftator  had  made  him  his  Executor  firrply  P.    And  fo  he  may  en- 
ftitut.  &  fub.         ter  upon  the  Teftator's  Goods  prefently  after  his  Death ;  for  the  Te- 
ftator in  not  expreffing  any  Conditions,  is  prefumed  to  have  altered 
s  DD.  in  d.L.  pen.  and  revoked  his  Purpofe  concerning  the  Adding  of  Conditions  1 ;  and 
confequently,  that  he  would  have  the  Appointment  of  the  Executor 
to  be  pure  and  fimple.     Howbeit,  if  the  Teftator  making  his  Exe- 
cutor upon  Conditions,  to  be  then  exprefied  afterwards,  in  the  mean 
Time,  whiles  he  is  in  making  his  Will,  be  fuddenly  prevented  by 
Death,  or  Inianity  of  Mind,  that  he  cannot  exprefs  thofe  Conditions, 
according  to  his  Purpofe,  and  Determination :  In  this  Cafe  the  AfTig- 
nation is  void,  and  he  which  is  fo  appointed  Executor  is  not  to  be 
r  l.  fi  quis  defti-  admitted  to  the  Executorfhip  r.     Likewife,  if  the  Teftator  do  make 
naverat  alias,  fi  is  his  Executor  after  this  Manner.     I  make  A.  B.  my  Executor  j  if  I 
qui  ff.  de  teftam.  n^n  exprefs  any  Conditions,  in  this  Cafe  no  Conditions  being  expref- 
Ljubemus  c  defed,  he  that  is  fo  appointed,  ought  not  to  be  admitted. 

teftam.    &     latius 

infra  part.  7.  §.12.        '  Dec.  &  alii,  in  d.  L.  Pen.  C.  dc  Inftit.  &  fub. 

It  is  (14)  alfo  to  be  noted,  That  that  AfTignation  of  an  Executor  is 

in  Effect  pure  and  fimple,  where  the  Condition  is  impoflible  or  un- 

honeft ;  for  fuch  Conditions  are  reputed,  as  not  written,  but  omit- 

« §.  impoffibilis  in-  ted  c,  and  fo  the  Executor,  without  Accomplishment  of  any  fuch 

ftit.  dc  hsred.  in-  Condition,  is  forthwith  to  be  admitted  to  the  Executorfhip,  except 

nu?t.eide  cond°  &  in  fome  Cafes,  as  hereafter  is  declared  u. 

demon.    L.    condi- 

tioncs  de  condit.  Inftit.  ff.        B  Infra  eadem  part.  §.  6,  7. 

Furthermore,  (15)  when  it  is  certain,  That  the  Condition  will 

neceflarily  follow ;   the  Appointment  of  the  Executor  made  under 

4  fock 
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jfuch  Conditio^  is  reputed  pure  and  (imple ;  as  if  the  Teftator  make 
J.  B-  his  Executor,  if  the  Sun  mall  rife  the  next  Day  x;  unlefs  the  *l-fipupilJus,§.fub 
Time  when  the  Condition  will  be  extant,  be  uncertain,  as  I  make  norocrAlex  c^nfif 
A.  B-  my  Executor,  if  my  Son  ftiall  die  :  For  though  it  be  moftcer-  59.  n.14.  vol.4, 
tain  that  he  will  die,   yet  nothing  more  uncertain  than  the  Time  '  si=1,ard ■inS.ub.de 
when  j  and  therefore  the  Afilgnation  is  in  Effeclt  conditional  y.  fuLstnfiaeadeinfc 

And  the  like  may  be  laid,  ( 16)  When  the  Condition  is  referred  to  J7-  &  part.  7. 5. 13. 
that  which  is  part,  or  prcfent,  as  if  the  Teftator  fay,  I  make  A-  B. 
my  Executor,    if  he  be  Bachelor  of  the  Civil  Law,  or  if  he  have 
been  Student  in  the  Univeriity  of  Oxford :    For  this  Kind  of  Condi- 
tion, is  not  properly  a  Condition  z,  but  rather  a  final  Caufe,  where-  *  L-fiitaftlpulatus 
fore  the  Teftator  made  his  Executor  a.     And  although  the  Teftator  fn  £  ^d^ndS 
be  uncertain,  whether  the  Executor  be  Bachelor  of  Law,  or  have  &  demon,  tf 
been  Student;  yet  it  is  certain,  in  refpect  of  the  Fad  it  fclf;  and  is  JJjJ  iniL^lichum» 
either  true  or  falfe  at  that  Inftant,  when  it  is  made :  And  fo  the  Con-  e  efr  *' 
dition  workcth  no  Delay  or  Sufpenfion,  but  is  either  a  good  or  void 
Afllgnation  at  that  Moment  b.  b  DD.  in  d.  L.  fi  ica 

Finally,  (17)  That  Allignation  of  an  Executor  is  pure  and  fimple,  ft,Pulatus* 
when  that  Condition  is  exprclfed,  which  is  neceflarily  underftood  c,  c  L.  haec  verba  de 
as  if  the  Teftator  laid,  I  make  A.  B.  my  Executor,  if  the  Law  will d,  lF§« l-  ?■ L- condi- 
or  if  he  will  undertake  the  Executorship  «.  ^°me0sn  d|. cond'  & 

a  Mantic.  de  con- 
jeft.  ulr.  vol.        =  Graff.  Thefaur.  com.  op.  §.  Iegatum.  q.  47. 

That  (iS)  which  hath  been  fpoken  of  the  Making  of  an  Executor 
(according  to  my  former  Advertifements)  may  eafily  be  applied  to  a 
Legacy,  Mutatis  mutandis :  Wherefore,  as  that  Nomination  or  Af- 
fignation  of  an  Executor  is  pure  and  (imple,  which  is  made  without 
Condition ;  fo  that  Legacy  is  pure  which  is  given  without  Con- 
dition. 

Secondly,  By  the  like  Application  it  may  appear,  that  it  is  not  ma- 
terial in  what  Form  of  Words  a  Legacy  be  bequeathed;  fo  that  the 
Teftator's  Meaning  do  appear.  Which  Meaning  is  to  be  preferred 
before  the  Propriety  of  Words f,  and  that  not  only  concerning  Goods  I  $,noftra  in&it.de 
and  Chattels,  but  alfo  concerning  Lands  and  Tenements:  -For  fur-  8  ' 
ther  Declaration  whereof,  I  have  added  thefe  Examples  following, 
which  I  have  borrowed  out  of  a  little  Book,  called  The  'Terms  of 
Law*.  %  Verbo  Devife. 

Firft  (19)  therefore,  If  a  Man  do  by  his  Will  devife  to  A.  B.  all 
his  Lands  and  "Tenements.  In  this  Cafe  not  only  all  his  Lands  and 
Tenements,  which  the  Teftator  hath  in  cPoJfe(fion,  do  pafs,  hut  thofe 
alfo  which  he  hath  in  Reverfiofi  by  Virtue  of  this  Word  Tenements. 

Item,  If  Lands  be  devifed  to  a  Man  to  have  to  him  for  ever- 
more, or  to  have  to  him,  and  his  Ajfigns :  In  thefe  Two  Cafes,  the 
'Devi fee  foall  have  a  Fee-fimple ;  whereas  if  it  be  given  by  Feoff 
ment  in  fuch  Terms,  the  Feoffee  hath  but  an  Eftate  for  his  Lifey 
for  a  Devife  made  ivithout  exprefs  Words  of  Heirs,  is  good  even  in 
Wee-fimple. 

Item,  If  a  Man  devife  his  Land  to  another,  to  give  or  fell,  or  do 
therewith  at  his  Tleafure  and  Will,  this  is  Fee-fimple. 

Item,  A  Devife  made  to  one,  and  to  his  Heirs  Males,  doth  make 
an  Ejlate  in  Tail;  but  if  fuch  Words  be  put  in  Deed  of  Feoffment, 
it  foall  be  taken  in  Fee-fimple,  becaufe  it  doth  not  appear  of  what 
Body  the  Heirs  Males  fhall  be  begotten. 

H  h  Item, 
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Item,  If  Lands  be  gjven  by  'Deed  to  A.  B.  and  to  the  Heirs  Males 
of  his  Bod};  who  hath  lffue  a  Daughter,  which  Daughter  hath  If 
fue  a  Son,  and  dieth,  there  the  Land  flail  return  to  the  Donor, 
and  the  Son  of  the  Daughter  fl30.ll  not  have  it  ;  becaufe  he  cannot 
convey  himfelf  by  Heirs  Males,  for  his  Mother  is  a  Let  thereunto. 
But  otherwife  it  is  of  fuch  a  Devife  given  by  Will,  for  there  the  Son 
of  the  Daughter  JJjall  have  it,  rather  than  the  Will  flail  be  void. 

!<  11  H. «.  1  a.  Item,  If  one  Devife  to  an  Infant  in  his  h  Mothers  Womb,  it  is  a 

good  Devife,  though  fuch  a  Feoffment,  Grant,  or  Gift  be  void. 

Dyer  303. I.  There  is  a  contrary  Judgment  in  Dyer,  and  the  Reafon  there  gi- 

ven is,  becaufe  a  Child  in  the  Womb  is  not  capable  of  Taking  any 
Thing :  But  the  Lord  Chief  Juftice  Hale  doubting  of  this  Matter  in 

•  1  Lev.  135.  i  a  Cafe  of  the  fame  Nature,  caufed  the  Roll  of  that  Cafe  in  Dyer 
to  be  fearched ;  and  upon  Perufal  thereof  he  found,  that  it  did  not 
warrant  that  Judgment. 

Moor  177-  However,  there  is  a  Cafe  where  fuch  a  Devife  was  held  good ,-  it 

was  thus,  (viz.)  The  Teftator  devifed  his  Lands  to  Two  Perfons, 
naming  them,  and  to  the  Child  then  in  the  Womb  of  his  Wife ;  and 
this  was  adjudged  a  good  Devife. 

Smpfin  verf.  South.     'Tis  true,  Coke  and  Doderidge  were  of  Opinion,   where  there  is 

1  Roll.  Rep.  no.  fuch  fl  DevifC)  anj  tne  child  is  not  born  till  after  the  Death  of  the 
Teftator,  'tis  void. 

Stanley  verf.  Baker.      And   yet  where  the  Father  devifed  a   Term  for  Years  to  his 

Moor  220.  Daughters,   and  after  his  Death  another  Daughter  was  born :   It 

was  adjudged  that  all  Three  of  them  had  a  Title. 

Snow  verfus  Cutler.     Jnno  19  Car.  2.  The  Court  was  divided,   whether  fuch  a  Devife 

i  Sid.  153.  wa   pood,  or  not,  and  thereupon  it  was  adjourned  into  the  Exche- 

Raym.  162.  S.  C.  o         J  *       .  .  r  ,  ' 

1  Lev.  135.  S.C.     quer-Chamber,  but  the  Parties  agreed. 

Item,  If  one  Witt  that  his  Son  flail  have  his  Land  after  the 
Death  of  his  Wife,  here  the  Wife  of  the  Devi  for  flail  have  the  Land 
firft,  for  Term  of  her  Life.  So  likewife,  if  a  Man  devife  his  Goods 
to  his  Wife,  and  that  after  the  Deceafe  of  his  Wife,  his  Son  and 
Heir  flail  have  the  Houfe  where  the  Goods  are,  there  the  Son  flail 
not  have  the  Houfe,  during  the  Life  of  the  Wife :  For  it  is  pre  fumed 
that  his  Intent  was,  that  his  Wife  flould  have  the  Houfe  alfo  for 
Tertn  of  her  Life,  notwithjianding  it  were  not  devifed  unto  her  by 
exprefs  Words. 
1  Vent.  »»;:  The  Teftator  devifed  his  Lands  to  T.  &  after  the  Death  of  his 

Wife :  Adjudged  this  was  no  Devife  to  her  by  Implication,  becaufe 
T.  S.  was  not  his  Heir  at  Law,  and  it  might  be  as  reafonably  in- 
tended, that  he  fhall  have  his  Lands  as  the  Wife. 

Item,  If  a  Devife  of  Land  be  made  to  A.  B.  and  to  his  Heirs 
Females  of  his  Body/  begotten.  After  the  Devifce  hath  lffue  a  Son 
and  a  Daughter,  and  dieth,  here  the  Daughter  flail  have  the  Land, 
and  not  the  Son  ;  howfoever  he  be  the  more  worthy  Terfon,  and  Heir 
to  his  Father  -,  but  becaufe  the  Will  of  the  dead  Terfon  is,  that  the 
Daughter  flail  have  it ;  therefore  Law  and  Equity  would  that  it 
flould  fo  be. 

Hereunto  it  may  be  added,  That  if  the  Teftator  by  his  Laft  Will 
devife  his  Lands  to  A.  B.  charging  him  with  a  Payment  of:  a  Sum 
of  Money  (being  as  much  or  not  as  much  as  the  Land  is  worth, 
for  the  Life  of  the  Legatary  or  Devifee) :  In  this  Cafe,  he  to  whom 
the  Land  is  devifed,  fhall  have  an  Eftate  of  Inheritance,  by  Virtue 
of  the  faid  Will,  though  there  be  no  Mention  of  Heirs,  nor  of  Af- 

i  iigns. 
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fi<jns,  nor   for  ever,   nor  any  other  Words  otherwife  requifite   in  a 

Deed,  without  the  which,  an  Eftate  of  Inheritance  could  not  pafs  ,• 

whereby  (as  alfo  by  the  former  Cafes)  we  may  difcern  the  Difference, 

and  the  great  Pre-eminence  of  Wills  before  Deeds ;   for  in  the  one, 

the  Law  doth  refpect  the  Meaning  rather  than  the  Words ;  in  the  o- 

ther,  the  Words  rather  than  the  Meaning  k.     Howbcit,  If  a  Man  by  k  L.  quoyam  In_ 

his  Will  devife  Land  in  Fee  to  one,  and  if  he  die  without  Heir,  then  dignum.  c.  de  re- 

to  remain  to  another  in  Fee.     This  is  avoid  Remainder,  becaufe  .fta-Mar|t'c.«iecon- 

-r-        r        1  l   J  J  *L       1  3e"-  ultlm-  volun. 

one  Fee-umple  cannot  depend  upon  another  '.  ],  4.  t;t.  3.  simo- 

de  prsetis  Traft.  de 
interp.  ult.  yolum.  in  locis  infiniris.         '  Fulb.  paralele,  f  46.  b.    19  H.  8.  8. 

Thirdly,  It  may  appear  by  that  which  hath  been  faid  of  an  Exe- 
cutor, that  the  Legacy  is  void  where  the  Teftator  hath  not  Animum 

'Jeftajldi  m.  m  Infra  parr.  7.5.13. 

Fourthly,  That  there  be  divers  Conditions  which  do  not  make  the 
Legacy  conditional  n.  •>  infra  §.  5, 6. 

Laftly,  (20)  Concerning  the  Effect  of  the  one  and  the  other,  albeit 
otherwife  thd  Appointing  of  an  Executor,  and  the  Bequeathing  of  a 
Legacy  do  agree  in  divers  Things;  yet  in  this  they  do  differ  greatly, 
that  is  to  fay,  An  Executor  limply  inftituted,  may  as  foon  as  the  Te- 
ftator is  dead,  enter  to  the  Goods  and  Chattels  of  the  Deceafed  °: "  L-  cumhaeredes. 
But  a  (21)  Legatary  or  Devifee  may  not  of  his  own  Authority  take  po{r,  BanTrTlTex 
the  Legacy,  and  ferve  himfelf,   but  mull  receive  the  fame  at  the  fafto  ff.  de  haired. 
Hands  of  the  Executor  P  ;  the  Reafon  is,  for  that  the  Executor  is  ^"rSbuTde 
charged  with  the  Payment  of  all  the  Teftator's  Debts,  fo  far  as  theimp.'&Tiio.^fubft* 
Goods  and  Chattels  will  extend,  and  the  Legacies  are  not  to  be  paid  n-  v6- 
but  of  the  Relidue,  if  any  Thing  remain  1.     (2  2)  And  the  Legatary  ^g1;  ^orntn!t 
hath  no  Remedy  by  the  Common  Laws  of  this  Land,  for  any  Le-  bium,  c.  de  lega. 
sacv  of  Goods  to  him  bequeathed,  if  the  Executor  will  not  deliver  Perkins. cit-  Tcfta- 

£>      '„  „        •       1  •/->/•    1  n   .    1  ^>-       ■  ■    n     1      -r-i         ment.  c.  7.  101.  94. 

the  fame:  But  in  this  Caie  he  mult  take  a  Citation  againft.  the  Exe-  Brook  tit.  Deviie, 
cutor  of  the  Teftament,  to  appear  before  the  Ordinary,  or  other  Ec-  n-  3- 
cleliaftical  Judge,  competent  to  anfwer  him  in  a  Caufe  of  Legacy  '.  &  i^S^ 
Notwithftanding  (23)  in  fome  Cafes  the  Legatary  may  be  lawfully  (ubi  eriam  tradic 
poffefled  of  his  own  Legacy,  without  Delivery  thereof  to  be  made  alifll?  cau&m  fed 
by  the  Executor :  For  if  there  be  fufficient  Goods  and  Chattels,  in  ftrLd?"  kg^a  *& 
the  Hands  of  the  Executor,  to  pay  all  the  Teftator's  Debts  and  Le-  fraudandi  teftaco- 
gacies,  and  the  Legatary  is  pofteffed  of  the  Thing  bequeathed,  at  the  Ztl&lZ jTd- 
Time  of  the  Death  of  the  Teftator.  In  this  Cafe  the  Legatary,  by  vile,  nempeob  de- 
the  Civil  Law,  may  ftill  retain  the  fame  in  his  own  Hands  f ;  nei-  «™aionem  _  faici- 
ther  is  he  to  deliver  the  fame  to  the  Executor,  and  afterwards  to  fi^a'pud  nos  debnis 
receive  the  fame  again  at  his  Hands';  likewife,  if  the  Teftator  give  facile  eft  conjicere, 
Licence  to  the  Legatary,  to  enter  to  his  Legacy.    In  this  Cafe,  the  f^T?^."^ 

-i  1      T-.  ■    ■  /-«•<•  °    "  V    1      -»-.  ,      Ins  eft  ralcidix  lo- 

Legatary  may,  without  the  Privity  or  Conlent  or  the  Executor,  take  c.us  infra  regnino- 
his  Legacy  and  keep  the  fame;  fo  that  there  be  fufficient  befides,  to  frLlimi.tes\ 
difcharge  the  Teftator's  Debts  u.  Perad venture  alfo,  in  Cafe  of  fuch  AneU.3.  09.  FitL' 
Sufficiency  of  Goods,  a  certain  fpecial  Thing  being  bequeathed,  (as  N.b.  brevi  decori- 
the  Teftator's  riding  Horfe,  his  Books  or  his  Signet)  though  another  [^D^ife.'n.^t 
Perfon  than  the  Executor  detain  the  fame;  the  Legatary  may  as  14!  piowd.lii'caC 
well  by  the  Laws  of  this  Realm  x,  as  by  the  Civil  Law  y,  com- intcr  Pernor  & 
mencc  Suit  againft  the  Occupier  thereof,  and  recover  the  fame  Le-  Law/verb.  Devifc. 
gacy  z;  unlefs  this  Third  Perfon  were  able  to  juftify  his  Poifeifion, f  socin.  confii.  u. 

vol.  1.  Ri  pa  in  L.  t. 

tf.  quorum  lega.  n.  15.  Olden,  de  attion.  claf.  2.  aft.  2.  fo).  113.  «  C.  dolo.  dc  reg.  jur.  6.  »  Jaf.  in  L. 
non  dubium,  C.  de  lega.  *  Brook.  Abridg.  tit.  Devife,  n.  630.  y  Sichard.  in  L.  3.  C.  de  lega.  n.  i6\  -  Ra- 
tio eft  quia  dominium  rei  legatss  ftatim  poft  mortem  Teftatoris  trannt  in  legatarium,  ctiam  nondum  fa&a  tra* 
ditione  glotT.  5c  DD.  in  5.  in  noftra.  Inftu.  de  lega.  &  in  L.  a.  Titio,  S,  de  fur. 

Hh  2  even 
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even  againft  the  Executor,  or  againft  the  relator  himfelf,  if  he 
were  living  ;  for  that  is  a  lawful  Bar  or  Exception  againft  the  Le- 
u  l.  fi  rem  lega-  gatary  alfo  u.  But  if  there  be  not  fufficient  Goods  to  pay  the  Tefta- 
&pr5|i1diCc.CXCeP*tor's  Debts>  or  if  the  Legacy  confift  in  Quantity,  or  be  general,  (as 
*  Brook,  tit.  Dc-  if  the  Teftator  bequeath  twenty  Pounds  or  a  *H,.rfe)  the  Legatary 
To'  d6'  &  "di5T  cannot  °f  ms  own  Authority  take  fo  much  of  the  Teftator's  Mo- 
yr^)urediVi\Urt^cJ->  or  any  Horfe,  which  was  the  Teftator'.  x,  without  Licence  gi- 
plicem  concedi ac- yen  by  the  Teftator,  or  PermiiTion  of  the  Executor,  nor  may  brin°- 
tionem   legatario  Adion  againft  any  third  Perfon  for  the  fame  Legacy,  albeit  he 

pro     conlequendo       L,  °  J ,  ,  _.  Tr     1       T  } 

legato,  procedit  pouefs  all  the  Teftator  s  Goods  y.  finally.  It  the  Legatary  be  alfo 
fpecie  reliaa,  fed  Executor,  then  may  he,  if  he  will,  as  Legatary,  accept  the  fame  z. 
genus^relinquatur,  But»  wnat  ^  lt  &°  not  aPpear  whether  he  did  accept  the  fame  as 
iion  competit  rei  Legatary,  or  as  Executor,  whether  it  is  prefumed  that  he  did  ac- 
vendi£tio,Bar. in  Cept  the  fame  as  Executor,  or  as  Legatary/  This  Queftion  is  elfc- 
Si'chard.  in  L.  non  where  abfolved. 

dubium,  C.  de  le- 
ga. nifi  forte  quantitas,  non  ut  quantitas,  fed  ut  corpus  rclinquatur,  vel  nifi  genere  relifto,  facta  fit  elcflio 
debits,  tunc  enim  idem  juris  eft,  ipfoque  jure  tranfit  rei  dominium,  ac  fi  legaca  fuit  fpecies.    Angel.  Are. 
&  alii  in  d.  §  m'ra.  Inftit.  de  lega.     Vide  fupra  part.  I.  §  6.  in  fin.  &  qus  ibidem  annotantur.       i  Sichard. 
in  L.  non  dubium,  C.  de  lega  numb.  13. 

§.  V    Of  a  conditional  Aflignation  of  an  Executor. 


1.  The  chief  Points  confiderable  about  the  conditional  Affigna- 
tion  of  an  Executor. 

2.  When  the  Affignation  of  the  Executor  is  conditional. 

3.  Sy  what  Words  the  Difpojition  is  made  conditional. 

4.  Of  Conditions  fome  be  necejfary,  fome  impofjibie,  fome  indiffe- 
rent or  po(fible. 

5.  What  Conditions  be  necejfary. 

6.  Two  Sorts  of  necejfary  Conditions. 

7.  Of  impoffible  Conditions  there  be  divers  Kinds. 

8.  Impojjible  by  Nature. 
$.  Impoffible  by  Law. 

10.  hnpoffible  in  refpeU  of  fome  Perfons. 

1 1.  Impoffible,  by  reafon  of  Contrariety  or  Perplexity. 

12.  Poffible  Conditions  are  thofe  which  are  indifferent  bettvixt 
necejfary  and  impoffible. 

1 3.  Of  Po(Jible  Conditions,  fome  be  arbitrary,  fome  cafual,  fome 
mixt. 

14.  Item,  Of  Poffible  Conditions,  fo?ne  confift  in  chancing,  fome 
in  doing,  fome  in  giving. 

15.  Of  Conditions  fome  are  affirmative,  and  fome  negative. 

Concerning  a  (i)  conditional  Aflignation  or  Nomination  of  an 
Executor,  I  thought  good  to  deliver  firft,  What  it  is  a  ?  Se- 
condly,  What  Manner  of  Words  do  make  the  Difpqfition    to   be 

*  j£fj*  £  J*         conditio?ial  b  $  Thirdly,  How  many  Kinds  of  Conditions  there  be  c  ? 

Fourthly,   What  is  the  EffeB.  of  a  conditional  Affignation  of  an 

*  infra cadem  part.  £xeCiltor  d  ?  Fifthly,  I  have  examined  certain  Queffions,  not  imper- 
e  infra  ead.  §  7,  tinent  hereunto  e. 

8,9.  cum  fequen.      ^ne  Afftgnation  (2)   of  an  Executor  is  conditional,  when  the 

wfque  ad  §  16.      npcftator  doth  not  make  his  Executor  limply,  but  doth  add  fome 

Quality  to  the  Alfignation,  whereby  the  Efte&  of  the  Difpofition  is 

i  fufpended 
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fufpended  or  hindered,  and  dependeth  upon  fome  future  Event  f.  As  f  sichard.  in  Rub. 
for  Example,  the  Tcftator  maketh  J.  B.  his  Executor,  if  his  Ship  ienlf£  £  J"b- 
fhall  return  from  yemce.  faUr.  com.  op.  § 

Divers  (3)  Words  there  be,  whereby  the  Difpofition  of  the  Tefta- lesatum>  q-  ¥>• 
tor  is  made  conditional.  Firft  and  principally,  by  this  Word  (Jf-s)  s  Bar.  in  l.  i  da 
as  in  the  former  Example.  By  this  Word  alfo  (when)  the  Difpofi-  eond.  &  demon. 
tion  is  fometimes  made  conditional ;  namely,  when  it  is  joined  to  ^cfIan,tic" d?  con' 
a  Verb  of  the  future  Tenfe.  As  I  make  A.  B-  my  Executor,  or^/dr.  z[ 
give  him  one  hundred  Pounds  when  he  mall  be  of  the  Age  of  Twen- 
ty-one Years  h,  or  when  he  mall  be  married  '.  Sometimes  by  this  ""Sichard.  in  Rub. 
Word  [whiles ; )  as,  I  make  my  Wife  Executrix,  or  give  her  a  hun-  „°  \nlh'' &  lub- a 
dred  Pounds,  whiles  he  mall  abide  with  my  Children  5  for  it  is  in  ef-  'Bar.ind.  l.  i.de 
feci,  as  though  the  Teftator  had  laid,  If  fbe  abide  k.  Alfo  by  thefe  ™jd.  &  demon,  ff. 
Words  (whensoever,  zvherefoever)  the  Difpofition  is  made  conditional 1 j  c'aih-9  in  eodem  L. 
fometimes  alfo  by  thefe  Words  (which,  what  'Perfon,  whofoever ;  )  Va,q-  d«  fuccefli 
as,  I  make  him  my  Executor,  or  give  him  a  hundred  Pounds  who  {^^fin  5" §  19' 
mall  marry  my  Daughter  m  5  fometimes  the  ablative  Cafe  ab folate  k'  sichard."  in  d. 
doth  infer  a  Condition,  as  (my  Son  being  dead)  I  make  A.  $.  my  ^l5,  B£r- in  L-  fi 
Executor  n  j  in  which  Cafe,  not  only  A.  B.  is  aifigned  conditionally,  dies°ieSa.  ddTr!^0 
that  is  to  fay,  If  the  Teftator's  Son  be  dead,  but  alfo  the  Teftator's  '  L  fi  ira  fcriprnm 
Son,  if  he  be  living,  is  prefumed  to  be  afligned  during  his  Life  °.  \^'^  'b^'f2'  ^ 
Divers  other  Words  there  be,  whereby  the  Difpofition  is  made  con-  ■»  sichard.'  inPr<j.' 
ditional,  wherein  Bartoh/s  P  hath  not  only  taken  great  Pains,  but  Rllb.:  n-  4- 
hath  alfo  been  at  fome  Coft  (as  it  mould  feem)  in  making  a  great  turiotf!  de  vuig^ 
Feaft,  marshalling  together  all  fuch  Nouns,  Pronouns,  Verbs,  &c.  pup;i  fub.  n.  i<so, 
which  make  the  Difpofition  conditional,  to  whom  I  refer  the  Rea-  1n6\£>ycr' fo1,  u' 
der  to  be  fatisfied.  o'Ripa  nbi  fupra 

Alex,   confil.   1S5. 
1.  %.         t  Bar.  in  L.  1.  de  cond.  &  demon,  ff. 

Manifold  (4)  are  the  Divifions  of  Conditions'!,  but  the  plaineft  q  vide  sichard.  in 
and  litteft  for  this  Treatifc,  I  fuppofe  to  be  this,  viz.  Of  Condi-  Rub.  de  inft.  & 
tions,  fome  be  necejfary,  fome  impoffible,  fome  pojfible  r  or  in-  [•&,£'„  dud™111" 
different.  conditio,  i.  in  ta- 

citam&expreffkm, 
quarum  deinde  utraque  fpecies  in  tres  fpecies  fubdividitur.  Tacita  nimirum  (ait)  ex  difpofitione  vel  natu- 
rae, vel  juris,  vel  teftatoris  fuboritur  ;  exprefTa  autem,  aut  eft  neceflaria,  aur  impoffibilis,  aut  indeffcrens  feu 
poflibilis.  Et  harum  rurfus  quajlibct  fpecies  multiplex  quas  ego  fpecies  in  hoc  §  cxplicavi.  *  Sichard. 
in  d.  Rub. 

Of  neceffary   (5)  Conditions,  fome  may  be  fo  termed,  in  refpecl: 
of  FaU,  fome  in  refpect  of  Law  f.    By  neceifary  Conditions,  in  re- r  Bar.  in  L.  %.  de 
fped  of  Faft,  I  underftand  thofe  Conditions,  whereof  there  is  a  cer-  M^df  de™'  ? 
tain  and  infallible  natural  Caufe,  by  Force  whereof,  the  Condition  ult.  vol.  lib.  ^0. 
mud  neceffarily  follow :  As  if  the  Teftator  make  A.  B.  his  Execu- tic'  *• 
tor,  or  give  him  a  hundred  Pounds,  if  the  Sun  mall  rife  the  next 
Day  c.   Of  (6)  this  kind  of  neceifary  Conditions  there  be  two  Sorts  u,  ' Paul>  de  Caftr-  'm 
fome  are  certain  in  every  natural  Refped,  that  is  to  fay,  It  is  not  ^bJond.TdeNo- 
only  certain,  that  the  Condition  will  follow,  but  alfo  when;  as  in  vac  Alex,  confil. 
the  former  Example  of  the  Riling  of  the  Sun.     And  fome  again  IkhTrd'uwTu'  4' 
are  certain,  but  not  in  every  Refpect ;  as  when  the  Teftator  maketh  /Vu  fi"  piaceat 

fjuftinianifta)  vi- 
deas  Bald,  in  d.  L.  fi.  pupillos.  §  qui  fub  cond.  ubi  poll  glofl".  ponit  tria  exempla  neceflaria;  conditions  ; 
\inum  neccflitatis  future  fecundum  naturam,  veluti  fi  moriar  ;  aliud  neceflitatis  fu  curse  fecundum  fidem  ca- 
tholicam,  uc  fi  Antichriftus  natus  fuerit ;  tertium  neceflitatis  praefentis,  veluti  fi  non  te'tigero  ccelura 
digito. 

AB» 
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J.  B.  his  Executor,  if  his  Son  mall  die,  or  when  his  Son  mall  die; 
for  albeit,  it  be  certain,  that  every  Man  muft  die ;  yet  when,  where, 
x  sichard.  in  d.  or  how,  it  is  uncertain  x.  By  neccffary  Conditions  fo  termed  in  xe- 
Rnb.  de  inftit.  &  faQ  Gf  Law,  I  underftarid  all  fuch  Conditions,  which  the  Law 
[UGra(T.  Thefaur.  requireth  in  every  Aft,  albeit  the  fame  were  not  expreffed.  As  for 
com.  oP.  §  lega-  Example,  the  Teftator  faith,  I  make  J.  B.  my  Executor,  if  he 
"Sba'aft/"?  ft  wiil  intermeddle  therewith  y  ;  or  I  give  J.  £.  a  hundred  Pounds,  if 
*L.  fi  ita  §gi'm  ff  he  will  z.  This  kind  of  neccffary  Condition  is  fometimes  expreffed 
do  leg.  i.  ^  the  Teftator,  and  fometimes  not  expreffed  a. 

hM  verba.  ^' &  Of  (7)  impoffible  Conditions,  there  be  four  Sorts  b  ,•  in  the  firft 
b  sichard.  in  d.  Sort  (8)  are  contained  thofe  whereunto  Nature  is  an  Impediment. 
fbb'c°  cilf'adS  F°r  Example  ,-  the  Teftator  maketh  J.  B.  his  Executor,  or  giveth 
Zafium  in  L.  im-  him  a  hundred  Pounds  if  he  touch  the  Skies  with  his  Finger ;  or  if 
poiHbiiis,  dc  verb,  nc  drink  up  all  the  Water  in  the  Sea  c.  In  (9)  the  fecond  Sort  are 
cb5imftpoffibiiis,in-  contained  thofe  Conditions  which  be  contrary  to  Law,  or  good 
ftitur.  de  hired.  Manners :  As  for  Example;  The  Teftator  maketh  J.  B.  his  Execu- 
inftiraend.&Min-to^  or  gjvetn  him  a  hundred  Pounds  if  he  murtherfuch  a  Man,  or 
porSbilis,'  ff  'de  deflower  fuch  a  Woman  d ;  this  Condition  is  unlawful  and  unho- 
verb.  ob.  &  Bar.  nc^  anc|  confequently  to  be  deemed  unpofftble :  For  the  Law  would 
dCManungd'in  d.  §  have  us  to  think  every  Thing  impoffible  to  be  done,  which  is  un- 
ImpoffibiFis  &  dd.  lawful  to  be  done  e ;  hereupon  it  is  faid,  Id  pojjhmns  quod  de  jure 
i['  VrMuftfidei,^^af'  as  if  evcry  Thing' unlawful  were  alio  impoifible  f.  In  (10) 
cond.'infthut.'  *  the  third  Sort  are  contained  thefe  Conditions,  which  albeit  they 
f  dd.  in  d.  L.  fi  are  not  otherwife  utterly  impoifible,  in  refpecl  of  Nature,  or  of 
fihus*  Law,  yet  in  refpeel  of  the  Terfon,  are  fo  hard,  that  they  jeem  im- 

poffible; as  if  the  Teftator  make  J.  B.  his  Executor,  if  he  mall 
8  sichard.  in  d.  marry  the  King's  Daughter,  he  being  but  a  bafe  Subject  s.  In  (1 1) 
Rub.  de  inftit.  &  the  fourth  Sort  are  contained  thofe  Conditions,  which  by  Reafon 
?b'$CtS&lisn,of  Contrariety  or  repugnant  'Perplexity  be  impoifible,  or  incompa- 
Zaf.  in  d  l.  im-  tible  h  ;  as  if  the  Teftator  fay,  If  my  Son  be  Executor,  I  make 
poflibilis ff.de verb.  my  Daughter  my  only  Executrix ;  and  if  my  Daughter  be  Execu- 
bb*L.  fi  Titim  ff.  trix,  I  will  that  my  Son  be  fole  Executor  K 

de  cond.   Inftir. 

•  D.  L.   fi  Titius.    Minting,  in  d.  <j  impoflibilis. 

Poffible  (12)  Conditions  arc  thofe  which  are,  as  it  were,  in  the 
midft  betwixt  neceffary  and  impoffible  Conditions,  and  which  are 
indifferent^  either  to  be,  or  not  to  be  k.     Of  (13)  pofiiblc  Condi- 
deSinft1trd&  fub'c!  tions>  f°me  are  tcrmcd  cafual,  fome  arbitrary,  and  fome  are  fai*K 
ne9.  '  to  be  mixt  Conditions  '.     Cafual  Conditions  are  thofe  whereof  the 

il.  unic  §  finau-  j?vent  [s  uncertain,  in  refpeel  of  humane  Knowledge  m  :  As  for  Ex- 
S.?ni!i*dc  hi-  ample,  the  Teftator  doth  make  J.  B.  his  Executor,  or  give  him  a 
ftit.'&fub. C.Man- hundred  Pounds,  if  the  King  of  Spain  die  this  Year  n.  Arbitrary 
dCi  Ubf^t  t  Conditions  are  thofe  which  the  Law  efteemeth  to  be  in  his  Power, 
V.  5/ Wefenb."  in  on  whom  the  Condition  is  impofed  u  :  As  for  Example ;  the  Tefta- 
tit*  de  cond.  inftir.  tor  maketh  J.  B.  his  Executor,  or  giveth  him  a  hundred  Pounds, 
£'  Spiegel.  Lexic.  if  he  mall  go  to  the  Church  P.  Mixt  Conditions  are  thofe  which 
veil,  forniirom.  are  partly  arbitrary,  and  partly  cafual  9,  or  partly  in  his  Power, 
"  Minftngde,nhse- on  wnom  l'aQ  Condition  is  impofed,  and  partly  in  the  Power  of  fome 
red."  Inftit.  *  '  other  :  As  for  Example  ;  the  Teftator  maketh  J.  B.  his  Executor, 
»  sichard.  in  d.  or  giveth  him  a  hundred  Pounds,  if  he  marry  the  Tefta tor's  Daugh- 
tnt'  SS§  pem  de  ter.     Furthermore  (14)  of  poffible  Conditions,  fome  confift  in  chan- 

Maf.  in  L.  fi  filius  i  patrc.  ff.  delib.  &  pofthu.  n.  I.        i  Bar.  in  L.  I  de  Inft.  &  fab.  C. 
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ring,  fome  in  giving,  and  fome  in  doing  r.    Finally,  (15)  Of  Con- r  L-  mJ^°  ff"  de 
ditions,  fome  be  affirmative,  fome  negative  {,  the  Ufa  of  all  which  r°D.  L.  in^flo. 
Diftin&ions  doth  hereafter  infue  c.  c  infra  eadem  part. 

§  pro  cum  fcquen. 
ufquc  ad  §  16, 

§  VI.    Of  the  Effect  of  a  conditional  Difpofition. 

1.  'Divers  and  contrary  EffeU s  of  Conditions. 

2.  'Two  Rales,  where  the  Former  is,  that  neceffary  and  impojfible 

Conditions  do  not  fufpetid  the  EffeU  of  the  Difpofition. 

3.  Examples  of  this  former  Rule. 

4.  The  fecond  Rule  is,  That  poffible  Conditions  do  fufpend  the 

EffeU  of  the  'Difpofition. 

5.  Example  of  the  fame  Rule. 

6.  Conditions  partly  certain,  and  partly  uncertain,  do  fufpend 
the  EffeU  of  the  Difpofition. 

7.  Necejfary  Conditions  being  otherwife  exprejfed  than  underftood, 
fufpend  the  Effect  of  the  Difpofition. 

8.  Impojfible  Conditions,  which  the  Tefiator  fuppofed  to  be  poffi- 

ble,  do  fufpend  the  EffeU  of  the  Difpofition. 

9.  Divers  Reftraints  of  this  I  aft  Tofition,  being  the  fourth  Li- 

mitation of  the  former  Rule. 

10.  Very  hard  Conditions,   or  almoft  impoffible,  do  fufpend  the 
EffeU  of  the  Difpofition. 

11.  A  Reftraint  of  this  laft  Tofition  being  the  fifth  Limitation. 

12.  Impojfible  Conditions  negatively  conceived,  are  not  void  them- 
felves,  but  make  void  the  Difpofition. 

13.  A  Reftraint  of  this  laft  Conclusion,  being  the  fixth  Limi- 
tation. 

14.  Conditions  which  become  impoffible,  being  at  the  fir  ft  pbffible, 
do  hinder  the  EffeU  of  the  Difpofition. 

15.  A  Reftraint  of  this  Conclusion  being  the  feventh  Limitation 
of  the  former  Rule. 

\6.  The  Condition  which  is  both  impoffible  and  unhoneft,  maketh 
void  the  Difpofition. 

17.  Conditions  which  be  impojfible,  by  reafon  of  Repugna?icy, 
make  void  the  Difpofition. 

18.  A  Reftraint  of  this  laft  Limitation. 

19.  Toffible  Conditions  do  fufpend  the  Effeil  of  the  Difpofition, 
until  they  be  accomplished. 

20.  Divers  Limitations  of  this  'Pofition  being  the  fecond  Rule. 

21.  J  further  Co?zfideration  of  the  former  Conclufions,  together 
with  other  fhieftions. 

THE  (1)  Diverfity  of  Conditions  breedeth  many  and  contrary 
Effects.  For  fometimes,  he  that  is  appointed  Executor  con- 
ditionally, or  to  whom  any  Legacy  is  given  conditionally,  is  not 
to  be  admitted  to  the  Executorfhip,  nor  can  effectually  demand 
the  Legacy,  until  the  Condition  be  accomplished.  And  again, 
fometimes  he  that  is  named  Executor,  or  to  whom  any  Thing  is 
bequeathed  upon  Condition,  may  prefently  be  admitted  to  the  Ex- 
ecutoifhip,  or  demand  the  Legacy,  though  the  Condition  be  not 
yet  •iccomplilh.ed,  or  as  though  no  Condition  at  all  were  ex- 
piclfed. 

Where- 
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Wherefore,  that  we  may  know  when  the  Condition  is  to  be  rirft 
accomplished,  before  the  Executor  can  be  admitted,  or  the  Lega- 
tary demand  his  Legacy  ;  and  contrariwife,  when  the  Executor  may 
be  admitted,  or  the  Legatary  make  his  Demand  before  the  Accom- 
plimment  of  the  Condition,  I  thought  good  to  deliver  two  Rules, 
with  their  Limitations. 

The  (2)  former  Rule  is  this,  When  the  Condition  is  extream^ 

that  is  to  fay,  Either  necejfary  or  impojfible,  [rich  Condition  hin- 

dereth  not  the  Executor  nor  Legatary,  but  that  he  may  be  admitted 

to  the  Executorfoip,  or  recover  the  Legacy ;  as  if  fuch  had  not  been 

<•  l.  fi  pupiilus,  §  at  all  exprejfed  u.  For  Example,  (5)  the  Teftator  doth  make  thee 

qui  fub  conditione  his  Executor,  or  doth  give  thee  a  hundred  Pounds,  if  the  Sun  mail 

etfi.  L.Vqu'od 'fi  ea.  arife  upon  Eafier-day  x  ;  or  the  Teftator  doth  make  thee  his  Execu- 

decond.  indeb.  L.  tor,  or  giveth  thee  a  hundred  Pounds,  if  thou  malt  drink  up  all  the 

JeUiibUSLehw«  Water  in  tne  Sea  y  :  Both  thcfe  Conditions  are  extream,  the  one 
meus  de  cond.  &  neceffary,  the  other  impoffible ;  and  therefore  in  thefe  two  Cafes 
demon.  L.  i.  L.  t^ou  mayft  be  admitted  Executor,  or  obtain  the  Legacy  ;  as  if  the 
us^Lquandam  l"  Difpofition  had  been  fimple,  or  without  any  fuch  Condition  2. 

mulicr  dc  condir. 

Inftitut.  ff.  L-  reprehendenda,  de  Inftit.  &  fub  C.  §  impoflibilis,  Inft.  de  hired.  Inftrt.  *  Paul  de  Caftr. 
in  d.  L.  fi  pupiilus  §  qui  fub  condit.  Sichard.  in  Rub.  de  Inftit.  &  fub.  C.  n.  7.  y  Minting,  in  §  impofli- 
bilis', Inftit.  de  hired.  Inftit.         *  Per  LL.  fupradiftas. 

The  (4)  fecond  Rule  is  this,  When  the  Condition  is  not  extream, 

hut  mdijferent  or  pojjible,  theft  the  fame  Condition  mufl  firfi  be  fa- 

tisfied  before  the  Executor  can  be  admitted,  or  the  Legatary  reco- 

•  u     d  d   ver  ^S  Legatary  a.    For  Example,  (5)  the  Teftator  doth  make 

condiT"&3dernon.  thee  his  Executor,  or  doth  give  thee  a  hundred  Pounds,  if  his  Ship 

L.  fi  quis  fub  con-  foall  return  from  Venice.     This  Condition  is  indifferent,  neither  ne- 

ditionc,  fi  quis  o-     ft      nQr  jmpo^ie  b,  Tn  the  mean  Time  therefore,  until  the  fame 

mif.  cam  Teita.  J-.  _,/.,r  ,  n-ii-i->  i       •       i 

cedere  diem  de  Condition  be  extant,  thou  canit  neither  be  Executor,  nor  obtain  the 
verb.  fig.  ff.  Graft".  LCgaCy  by  Force  of  that  Difpofition  c.  To  return  to  the  former 
tum,  qP  52.  slmoRule,  the  fame  is  di verily  limited  or  reftrained. 

de   Praetis,  de  in- 

terp.  ulr.  vol.  lib.   5.  intcrp.  2.  dub  2.  fol.  66.  n.  109.      b  Minfing.  in  §  haeres  Inft.  de  hatred.  Inftit.     «  D.  L. 

qui  hired.  &  ibi  Glofl".  Bar.  &  alii. 

The   firft  Limitation   thereof  may  be  this,  that  albeit  (6)  that 
Condition  which  by  Courfe  of  Nature  muft  needs  follow,  is  ac- 
counted as  it  were  already  accomplifhed  by  Reafon  of  the  infalli- 
ble Certainty  ;  yet  when  the  Condition  is  not  in  every  Refpcdt  cer- 
tain, but  certain  and  uncertain  in  divers  Refpc&s :    As  for  Exam- 
ple ;  the  Teftator  maketh  J.  CB.  his  Executor,  or  giveth  him  a  hun- 
i  Nihil  intereffeu-dred  Pounds,  if,  or  when  his  Son  mail  die  d.  Howfoever  thi^  Con- 
trum  teftator  dix-  dition  be  certain  in  refpect.  of  Death,  becaufe  it  is  not  certain  in 
vdcut  Zrietur,' refped  of  the  Time  of  his  Death ;  therefore  in  the  mean  Time, 
patetperBar.Caftr.  the  Executor  or  Legatary,  where  there  is  fuch  a  Condition,  can- 
&  Alex,  m  l.  ex-  not  0btain  the  Executorship  or  Legacy,  but  muft  expect  the  Event 
de  hxred.  inftit.  ot  the  Condition  e. 

quor"  opinio  com- 
munis eft,  ait  Alex,  in  d.  L.  cxtraneum,  licet  fecus  fit  in  contra£tibus.         e  Paul  de  Caftr.  &  Jaf.  in  d.  L. 
extraneum.  Sichard.  in  d.  Rub.  de  Inftit.  &  fub.  C. 

Another  (7)  Limitation  to  the  former  Rule  is  this;  although  the 

Difpofition  be  not  made  conditional  by  expreffing  of  that  Condition, 

*  L.  hsc  verba,  ff.  which  by  the  Law  is  neceflarily  underftood  f.    Neverthelefs,  if  the 

de  leg.  1.  Condition  be  expreffed  in  other  Manner  than  is  underftood,  the  Dif- 

l  pofition 
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pofition  is  thereby  made  conditional  e ;  fo  that  in  the  mean  Time,  *  L  fi  iw,  §ilii  m 
the  Effect  thereof  is  fufpended.  As  for  Example  ;  the  Teftator  faith,  e  leg  u 
I  give  to  J.  B.  twenty  Pounds  if  he  will  h.    In  which  Cafe,  except  "  D.  §  ill!,  ibi,  fl 
the  Legatary  do  by  fome  Means  declare  his  Willingnefs,  the  Lega-  vo,11ct'.id1eft>  f,.fe 

.      .       6       ,}  \     r  i       ,.      •      .,  rr>-  u   C        u     U  j      velle  dcclaravenc. 

cy  is  not  duo  ;  and  it  he  die  in  the  mean  Time,  before  he  have  de- 
clared his  Willingnefs,  the  Legacy  is  not  transferred  to  the  Execu- 
tor or  Adminiitrator  of  the  Legatary  1  ;  whereas,  if  no  fuch  Con- '  Ja^&  alii  in  d- 
dition  had  been  expreifed,  but  that  the  Legacy  had  been  left  fim-  f^' f^K*S 
ply,  then  albeit  the  Legatary  had  died,  not  knowing  of  the  faid  diftinguit,  Praftic. 
Bequeft,  his  Executors  or  Adminiftrators  might  have  obtained  the  f?pJ5nn  in  (ormtt 

"    1     .    '  °  ltbelli,    pro   legat. 

fame  K.  rci     Angular,    fok 

,  455- 

*  Bar.  Zaf.  &  alii  in  d.  L.  hsec  verba,  £  de  lega.  u 

The  third  Limitation  is,  When  it  doth  appear  to  be  the  Tefta- 
tor's  Meaning,  by  the  Expreffing  of  the  faia  neceffary  Condition;; 
to  make  the  Difpofition  conditional '.  i  Graff.  Thcfaur. 

com.    op.  §    lega- 
tum,  q.  47.  ubi  etiam  oftenditur  quomodo  appareat  hujufrriodi  teftacoris  voluntas. 

The  Fourth  is,  That  (8)  altho'  the  ifnpoffible  Conditions,  whether 
they  they  be  impoffible  by  Nature  or  by  Law,  do  not  hinder  the 
Effect  of  the  Difpofition,  being  reputed  as  if  they  were  not  written 
nor  uttered  m.     Neverthelefs,  if  the  Teftator  did  fuppofe  the  fame  ■  L  3.  ff.  de  cond, 
Condition  to  be  poifible  or  lawfulj  then  is  not  the  Condition  Void,  £??«?  dTf^ 
but  the  Difpofition  whereunto  it  is  added".     As  for  Example  ■  the  red.  inftit.  Groff 
Teftator  maketh  J.  B.  his  Executor,   or  giveth  him  a  hundred  Thefau'r.  com.  dp. 
Pounds,  if  he  marry  his,  the  Teftator's  Daughter,  fuppbfing  her  to  \  t^Sm  %£# 
be  living,  whereas  me  is  dead  ;  in  this  Cafe  the  Condition  is  im-  miff.  ff.  Le  condV 
poifible,  for  the  Legatary  cannot  marry  a  dead  Woman :  And  yet  indebir» 
neverthelefs,  becaufe  the  Teftator  did  think  her  to  be  living,  and  fo 
the  Condition  to  be  poifible,  J.  S.  cannot  be  Executor,  nor  obtain 
the  Legacy  ,-  for  it  is  not  likely,  that  the  Teftator  would   have 
made  him  Executor,  or  have  given  him  a  hundred  Pounds,  if  he 
had  known  or  believed  his  Daughter  to  have  been  dead  °.    Hoivbeit  •  DD.  in  d.  t.  fer- 
(9)  there  be  divers  Cafes  wherein  the  Difpofition   is  not  void,  by  v0  manumiffo- 
Reafon  of  an  impoffible  Condition,  which  the  Teftator  did  account 
poifible  and  lawful ;  but  the  Condition  it  felf  is  void,  howfoever  it 
feemed  poifible  in  the  Opinion  of  the  Teftator.    One  is,  where  the 
Condition  may  be  accomplifhed  by  fome  equivalent  Means,  though 
not  in  the  fame  Manner  defcribed  in  the  Difpofition  P :  Another  Cafe  P  i,  hujufmodi.  § 
is,  when  the  Teftator  after  the  Making  of  his  Will,  understanding  ffitacui.ff.de  leg, 
the  Condition  to  be  impoffible,  did  neverthelefs  confirm  his  Will  by  cond&'demon  £ 
Codicils  1.    The  like  is,    when  the  Teftator  was  doubtful  whether  jaf.  in  d.  L.  a  i&u 
the  Condition  were  poifible  or  no  r,  or  the  Bequeft  were  in  Favour  §  fi'*±jcP  V 
of  Liberty  f,  or-  in  favorem  pia  cattfie,  when  the  Teftator  doth  be-^|Rm^nnamj{j;'Are" 
queath  any  Thing  to  be  employed  to  godly  Ufes  ;  for  then  the  Con-  i«    L.   impoffibil. 
dition  which  he  fuppofed  poifible,  is  rejected,  and  the  Difpofition  a-  ,e^'  °£  f;  ab 
vailable,  as  pure  and  fimple  f.  omnibus,  §  in  refiC 

de  leg;  1.  Are.  ia 

L.  impoflibilis  de  verb.  ob.  Jaf.  in  d.  L.  fervo  ;    manumiff.  de  cond.  indeb.  J.        f  L.  civitatem  §  falfum 

jun&a  gloff.  de  condir.  &  demon.  L.  ciim  Stichus,  de  flat,  lib.  ff.  &  Jaf.  in  de  L.  ferve.        '   Bald,  in  L.  r. 

.  C.  de  com.  fervo.  manumiff.  Bar.  in  L.  proxime,  S.  L.  de  his   qu*  in  teftu.del.    ff,   &  clarius  per  Jaf.  in 

d,  L.  fervo  manumiff. 

t  i  The 
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The  Fifth  is,  when  the  (10)  Condition  is  not  utterly  impoflible 
but  very  hard,  and  as  it  were  impofllble  to  be  performed  by  him,  on  • 
whom  it  is  impofed.    In  which  Cafe  it  feemeth  to  be  the  Purpofe 
of  the  Teftator,  that  the  Party  mall  reap  no  Benefit  by  that  Difpo- 
fition ;  otherwife  the  Teftator  would  not  have  impofed  fo  hard  and 
■  sichar^in  Rig- difficult  a  Condition":   And  therefore  in  this  Cafe,  the  Condition 
Mii^n&  in  Vim-  ^oth  fufpend  the  Effecl:  of  the  Difpolition,  until  the  Condition  per- 
poflibiHs  inrtir.  de  haps  be  accomplifhed  x.    Notwithftanding,  (n)  if  the  Condition  be 
x T^t^&h  impoffibte  only  in  the  Refpecl  of  the  Shortnefs  of  the  Time  pre- 
i.  deftatu.  lib.  L  fcribed   by  the  Teftator.     As  if  he  make  J.  B.  his  Executor,  or 
continuus  <jiiiud,de  givc  him  an  hundred  Pounds,  if  he  do  ereel:  a  Monument  within 

Tl*  °ff  mihi   &  *nree  Days  after  his  Deatn  i  in  this  Cafe  tne  Condition  hurteth 
tibi,  §  i.  ff.  de  lea.  not  y,  for  that  it  refpecleth  the  Execution,  and  not  the  Subftance  of 

t'  Taf  Lane     Dec  t^ie  Wil1,      ^"^    lt    1S  t0    b<3    unc*erftood,   tnat    tne    Teftator    WOllld 

&  alii 'T'  §  °t.  have  it  performed  with  as  great  Expedition  as  is  poiTible  z. 

ZaC     in    L.   con- 
tinuus,  &   illud.   de   ver.   ob.    If. 

The  Sixth  is,  "When  (12)  the  impofllble  Condition  is  conceived 

negatively,  for  then  it  is  not  accounted  as  if  it  were  void  it  felf, 

(as  is  the  affirmative  impofllble  Condition)  but  it  maketh  void  the 

Difpofition  where  unto  it  is  adjoined.    As  for  Example ,-  the  Teftator 

chargeth  his  Executor,  to  whom  he  hath  alfo  given  the  Refidue  of 

his  Goods,  that  if  he  do  not  touch  the  Skies  with  his  Finger,  or 

do  not  kill  his  Father,  then  to  pay  to  A.  B.  an  hundred  Pounds ;  in 

*  5  L.  ultim.  inftir.  this  Cafe  the  Legacy  is  void  a.    The  Reafon  is,  becaufe  the  Execu- 

%  ^'c^de  fidei  cutor  who  otnerwife  mould  have  the  fame  Thing  bequeathed,  is  not 

com.°'L.  'unic.  c.  to  be  puniflied  for  not  doing  that  Thing  which  is  impofllble  or  un- 

de  his  qua:  Paen.  honeft  to  be  done  b.     But  (13)  if  the  negative  impofllble  Condition 

b°Manfing.  in  d.  5  be  not  let  down  in  Way  of  Penalty,  but  fimply,  the  Difpofition 

ult.    inftit.    lega.  js  not  void,  but  taketh  Effecl:  prcfently.  As  for  Example ,-  the  Tefta- 

Caftren.  in  d.  L.  tQr  maketn  j%  j$m  his  Executor,  or  givcth  him  a  hundred  Pounds, 

umc.    U     de       s  .f  ^  ^^  ^   ^.^   ^  ^  ^  ^^  ^  ^  ^  =  fo  ^  Q^  ".f 

any  were  fo  foolifh  as  to  add  any  fuch  Condition)  the  Effecl:  of  the 
Difpofition  is  not  hindered,  and  fo  A.  B.  is  to  be  admitted  Execu- 
tor,  or  may  obtain  the   Legacy,   as  if  no  Condition   were    ex- 

«   L.    tmpoffibilis,  picfled  c. 

dc     verb.    ob.   ff. 

Bar.  &  alii  in  eand.  L.  Paul,  de  Caftr.  in  d.  L.  unic.  quem.  videas. 

The  feventh  Limitation  is,  When  (14)  the  Condition  was  not 
impofllble  at  the  Firft,    but  becometh   impofllble  afterwards ;  for 
then  it  is  not  void,  but  maketh  the  Difpofition  void.    For  Exam- 
ple ;  the  Teftator  maketh  A.  B.  his  Executor,  or  giveth  him  a  hun- 
dred Pounds,  if  he  marry  his,  the  Teftator's  Daughter ;  afterwards, 
and  before  Marriage,  this  Woman  dieth,  whereby  the  Condition  is 
made  impofllble.    In  this  Cafe  the  Condition  although  now  im- 
pofllble, is  not  void,  but  maketh  void  the  Difpofition  ;  and  fo  A.  B. 
cannot  be  Executor,  nor  obtain  the  Legacy  by  Virtue  of  fuch  Dif- 
<>  Mantle,  de  con-  pofition  d.     But  (15)  if  the  Woman  were  not  dead,  but  did  refufe 
jea.uit.vol.hb^ii.  to  be  married,  and  fo  the  Condition  became,  as  it  were  impofllble, 
noch.  de'prac'fump.  for  lack  of  her  Confent.    In  this  Cafe  the  Difpofition  was  not  void, 

lib.4.fol.  706.  Qui 

hanc  conclufionem  &  extendit  &  reftringit  ibidem,  n.  40.  cum  fequ,en.    Vide  in  eadem  parte.  §  8.  in  fin. 

a  and 


, 
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and  fo  he  might  be  admitted  to  the  Executorship,  or  obtain  the 
Legacy,  as  if  no  Condition  had  been  impofed,  or  rather  as  if  the 
fame  had  been  accomplished  ;  as  elfewhere  e  is  more  fully  declared. c  infra  eadem  pan. 

The  Eighth  is,  When  (16)  the  Condition  is  both  impoflible  and§ 8- 
unhoneft,  for  then  the  Difpolition  is  thereby  void  ,•  and  that  in  Dif- 
favour  of  the  Teflator,  who  added  fuch  a  Condition  f  :  Whereas  if f  Bald,  in  L.  fi  pa- 
the  Condition  had  been  only  impolftble  or  unlawful,  the  Difpolition  £ef*  pC  Inltit-  & 
had  been  good,  and  that  in  Favour  of  the  Teftament  &.  gu  GloflT'in'§  im. 

.    T  ,     ...  ,  .        poflibilis,  Inftit.  de 

hatred.  Inft.  ahud  autem  in  contra&ibus  obcinet. 

The  Ninth  is,  When  the  Condition  is  impoffible  by  Reafon  of 
Perplexity,  whereof  there  is  Example  before  ;  for  then  the  Difpoli- 
tion is  void  h.  h  l  ubi  repugnan. 

...  _  tIa  de  reg.  jur.  ff. 

&  ibi  Cagnol.  limitans  cand.  reg.  gloff.  in  d.  §  impoflibilis,  adde  Petr.  Duen.  Tra£t.  rcg.  &  fal.  verb  condi- 
tio, ubi  tradidit  tres  limitariones. 

The  Tenth  is,  Wrhen  (17)  the  Condition  is  repugnant  to  the  Na- 
ture of  the  Difpolition,  as  in  captious  Difpolitions,  whereof  I  have 
fpoken  hereafter  more  at  large  K    Notwithstanding,  (18  if  the  Re- 1  Infra  eadcm  parr 
pugnancy  be  not  in  fuch  Sort,  but  that  it  may  be  reconciled,  it  hurt-  §  ". 
eth  not  the  Difpolition  k.    And  therefore,  if  the  Executor  do  name  k  cagnol.  in  d.  L. 
two  Executors,  (for  Example)  his  Son  and  his  Daughter,  with  a  ubi  &repugnantia. 
Condition  that  his  Daughter  do  not  adminilter  :  Albeit  here  feem  a  de  re§"  utt  S' 
Repugnancy  in  the  Assignation  of  the  Daughter,  for  that  it  is  the 
Office  of  every  Executor  to  adminilter,  yet  becaufe  the  fame  may 
be  reconciled,  the  Daughter  is  to  be  admitted  to  the  Executorship, 
namely,  to  profecute  any  Action,  though  not  to  adminilter  further 
of  any  Goods  whereof  they  are  in  Polfeilion,  or  which  Shall  after  ,  v     ,  Ah  j    ■• 
be  by  Adion  fo  recovered  ».  executor,  1 1.19 

The  eleventh  Limitation  is,  When  the  unhoneSt  Condition  is  re-  h.  8.  Dyer,  foi.  4. 
ferred  to  the  Time  paSt,  for  then  it  is  not  rejected,  but  doth  either 
prefently  confirm  or  infirm  ,n  the  Effect  of  the  Difpolition.  ?  c°var.  Tratt.de 

R-   %.  T  i  r  ,,....  .,    ,       t  _   _    "        ,  fponfal.  part.  z.  c. 

Now  that  we  have  leen  the  Limitations  or  the  hrlt  Rule,  let  us  3.  §  1.  n.  9. 
take  a  View  of  the  Limitations  of  the  Second  Rule,  which  is  that, 
When  (19)  the  Condition  is  poffible,  the  Effecl  of  the  T)ifpoJition 
is  fufpended,  tintil  the  Condition  be  accompliJJyed.   So  that  he  which  ' 
is  made  Executor,  or  to  whom  any  Thing  is  bequeathed  under  fuch 
Condition,  cannot  be  omitted  to  the  Executorship,  nor  obtain  the 
Legacy  in  the  mean  Time  n  :  Infomuch,  that  it  is  not  enough  to  n  l.  qui  hsred.  de 
perform  the  Condition  by  any  other  equivalent  Means,  but  it  muSt  cond.  &  demon,  l. 
be  accomplished  in  that  precifc  Manner  and  Form  of  the  Condi-  fi  q««  fub  condii- 

.  ,  l  •         ■  t        o  on>    Siquis    omtff. 

tion,  without  varying  in  any  one  Jot    .  .      caufa.  tefta.  l.  c«- 

dere  diem,  de  ver. 
fig.  ff.  Graff.  Thefaur.  com  op.  5  Iegatum,  q.  52.  Simo  dc  Prstis,  dc  .interp.  ult.  vol.  lib.  5.  interp.  2.  dub. 
2.  n.  105).        °  L.  qui  hasredi.  L.  Menius,  de  cond.  &  demon,  ff. 

The  firft  Limitation  of  the  fecond  Rule  is  this,  (20)  When  it  doth 
not  Stand  by  the  Executor  or  Legatary,  wherefore  the  Condition  is  not 
performed  j  for  then  it  is  accounted  to  be  accomplished  P.  Another  p  C.  imputari  de 
Limitation  is  this,  When  the  Condition  is  negative  ;  for  there  the  reS-  iur- lib- 6- 
Executor  or  Legatary,  may,  in  the  mean  Time,  be  admitted  to  the 
Executorship,  or  recover  the  Legacy,  entring  firft  into  Bond  to  make 
Restitution,  if  the  Condition  be  not  performed  1.  1  l.  Mutians,  ff. 

de  cond.  &  demon. 

Ii  2  The 
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The  third  Limitation  is,  When  the  Condition  was  once  accom- 
rBar.fiibftitutione.plifhed,  though  it  do  not  continue  r. 

ff.  de  vuig.  fub.         The  fourth  Limitation  is5  W[im  tne  Condition  is  pofiible,  in  re- 
f  L.  films,  ff.  de  fpe<5t  of  Facl,  but  not  lawful  f. 

cond.  inftit.  fupra      But  (21)  forafmuch   as  none  of  thefe  Conclufions    do  proceed 
part.  §  5.     fimp]y  or  indiftinfStly,  I  thought  good  to  examine  every  of  them  fe- 
verally,  and  at  large,  namely. 

Firft,  Whether  every  poflible  Condition  ought  to  be  obferved 

'Infra  eadem  part.  precifely,  anc|  aJ  ungmm  t. 

Secondly,  Whether  it  be  fufficient  for  the  Executor  or  Legatary, 
that  it  ftand  not  by  them,  wherefore  the  Condition  is  not  accom- 

u  Infra eadem  part,  plifhed  u. 

Thirdly,  When,  and  in  what  Cafes  the  Executor  or  Legatary  is 
to  be  admitted  to  the  Executorfliip,  or  may  obtain  his  Legacy  before 

"infra eadem  part. tne  Accomplishment  of  the  Condition  by  entring  into  Bond  x. 

§  9-  Fourthly,  Whether  it  be  fufficient  that  the  Condition  was  once 

y  infra  eadem  part,  performed,  though  it  do  not  fo  endure  y. 

'  IO'  Fifthly,  Whereas  it  may  be  doubted  of  divers  Conditions,  whe- 

ther they  be  lawful,  or  no  ;  I  have  declared  how  far  the  fame  be 

1  Infra  eadem  part,  lawful,   or  Unlawful  2. 

$  xx,  12, 13.  Unto  the  which  Queftions,  I  have  alfo  added  thefe  following. 

Within  what  Time  the  Condition  may,  or  muft  be  accomplished, 
*  Infra  eadem  part,  when  no  certain  Time  is  limited  by  the  Teftator  a. 
s  I4'  Then  how  that  ufual  Condition  (If  he  die  zuithout  IJfue)  is  to  be 

»>  inffa  eadem  parr,  underftood,  or  when  it  is  faid  to  be  accomplifhed  b. 
'  IJ*  Finally,  What  Order  is  to  be  taken  concerning  the  Adminiftration 

or  Poffeffion  of  the  Goods  of  the  Deceafed,  whilft  the  Condition  of 
'  Infra  eadem  part,  the  Inftitution  of  the  Executor  dependeth  unaccomplifhed  c. 

§  VII.  Whether  every  poflible  Condition  ought  to  be 
obferved  preciiely. 

1.  Conditions  are  of  a  Jfritl  Ifiterpretation. 

I.  Conditions  inducing  a  Form,  are  to  be  obferved  precifely: 

3.  Exaf/iples  hereof 

4.  When  the  Teftator  doth  refpeci  the  End,  it  skilleth  not  of  the  Means. 

5.  Volwitary  Conditions  are  to  be  obferved  precifely,  not  necejfary 

Conditions. 

6.  He  in  whofe  Favour  the  Condition  is  made,  may  confc7it  to 

other  Means. 

7.  The  Condition  of  Payment  to  be  made  to  the  Infant,  is  fatif- 
fied  by  TaymeTit  to  the  Tutor. 

8.  In  Subjlitutions  it  fufficeth,  that  the  Condition  be  effected  by 
other  equivalent  Means. 

9.  In  Favour  of  Liberty,  or  of  godly  Ufes,  the  Conditio7i  need  not 
to  be  precifely  obferved. 

10.  Whether  the  Condition  may  be  performed  by  another  Terfon, 
than  him  that  is  named  in  the  Condition. 

II.  Where  the  Law  alloweth  other  Means,  the  precife  Form  need 
not  to  to  obferved. 

*  Michael.  Graff.  TT70rafmuch   (1)  as  Conditions  are  faid  to  be  of  a  ftricl:  Inter-  j 
?ieea"mCOm'  °P"  ■■*     Pretation  d,  and  to  induce  a  Form  to  every  Difpolition,  where- 

jegaum,  q.    5z,  ^  ^^ 
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unto  they  are  joined  c  ;  unto  which  Form  nothing  may  be  added, c  Eaid.  in  Authen. 
nothing  detracted,  nothing  altered  f.    Therefore  it  is  holden  for  a  ^  m'Ttu'c. oZ 
Rule,  that  (2)  every  poflible  Condition  ought  to  be  prccifely  ob- Fung. Tiraquei.dc 
ferved  s:  Neither  is  it  fufficient  (but  in  fome  Cafes)  to  accomplish  retr*&  §  *•  g'°ff- 
the  flime  by  any  other  Means,  or  in  any  other  Manner  than  is  pre-  f  Tiraquel.  de  re- 
fcribed.   For  Example  5(3)  the  Teftator  maketh  T.  S.  his  Executor,  "-aft.  §  gioff.  u. 
or  giveth  him  a  hundred  Pounds,  if  he  fhall   give   to   J.  $.  ten  °"c"^  * "kdius  ein 
Pounds  ■,  and  T!  S.  not  knowing  of  the  Teftator's  Will,  doth  of  Com-  jur.  in  6.  n.  6. 
patfion  or  good  Will,  give  ten  Pounds  to  A.  B.  becaufe  poor,  and  g  Graff-  Tnefaur. 
he  is  rich.     In  this  Cafe  T.  S.  fhall  not  be  reputed  to  have  accom-  ^™"  q°pj2  Ubfat- 
plifhed  the  Condition,  becaufe  he  being  ignorant  of  the  DifpoSition,  teftamr  de  commu- 
did  it  not  with  a  Mind  or  Purpofc  to  fatisfy  the  Condition  h  :  Never-  ^off  °&  DD  in 
thelcfs,  if  T*.  S.  did  firft  know  of  the  Condition,  he  will  be  prefumed  l.  fi  qu'is  haered'em 
to  have  given  the  ten  Pounds  with  a  Mind  to  perform  the  Condition,  £•  de  lnY' &  fub* 
unlefs   the  contrary   do  appear  '  -,   fo  that    it  is  not  neceffary  to  „is  opinio)COut'pcr 
proteft,  or  to  affirm  by  Words,  that  2".  S.  did  give  the  ten  Pounds  Michael.  Graff,  d. 
with  a  Mind  or  Intent  to  perform  the  Condition,  feeing  the  fame  is  $  lc;§iUum>  9-  5- 
prefumed,  unlefs  the  contrary  be  proved  k.    Another  Example  to  <  Bar.  &  Paul,  de 
the  fame  EffecT:  is  this ;  The  Teftator  maketh  ^.  S.  his  Executor,  CafiT-  ™  L- 2-  de 
or  giveth  him  a  hundred  Pounds,  if  he  pay  ten  Pounds  to  C  D.  *°Bar.  &  Paul?  de 
before  a  certain  Time,  within  which  Time  C  2).  dieth,  and  T*.  <£  Caftr.  in  d.  L.  2. 
payeth  the  fame  ten  Pounds  within  the  Time,  to  the  Executor  or 
Administrator  of  C.  T).    In  this  Cafe  the  Condition  is  not  faid  to 
be  performed,  and  fo  T.  S.  cannot  be  Executor,   nor  obtain  the 
Legacy  of  a  hundred  Pounds,  becaufe  he  did  not  pay  the  ten  Pounds 
to  C  ©•  himfelf ;  for  the  Payment  ought  to  have  been  made  to 
C  T).  himfelf ',  and  not  to  his  Executors  or  Adminiftrators.  1  L.  iub  diverfis,  § 

ult.  &  ibi  Bar.  de 
cond.  &  demon,  ff.  Mantic.  de  conjeft.  ult.  vol.  lib.  n.  tit.  17.  n.  25.  &  hoc  quidem  fine  difficultate  in 
hserede  legatarii,  quia  hxredi  legatarii  folutio  fieri  non  poteft  per  d.  §  ult.  fed  au  idem  juris  fit  in  h«rede 
haeredis,  quaeftio  eft  magis  dubia,  de  qua  legendus  eft  Mantic.  ubi  fupra. 

The  firft  Limitation  of  the  forefaid  Rule  is,  (4)  When  it  doth  ap- 
pear that  the  Teftator  hath  more  Refpecl:  to  the  End,  than  to  the 
Means ;  for  then  it  is  fufficient  that  the  Teftament  be  accomplished, 
although  in  other  Manner  than  it  is  expreffed  in  the  Condition  m.      m  Mantic.  de  con- 

The  fecond  Limitation  is,  When  (5)  the  Condition  is  not  volun-  ^f'^lf^' 
tary,  but  neceffary ;   for  in  neceffary  Conditions  'tis  not  material, 
whether  the  fame  be  accomplished  in  that  Manner  exprefled  by  the 
Teftator,  or  in  any  other  good  Manner  n.  n  Bar.  in  L.  Gaiius, 

§quid  fi  tantutn,  n. 
2.  de  lib.  &  pofthu.  ff.  Graff.  Thefaur.  com.  op.  §  legatum,  q.  52.  Simo  de  l'ratis.  de  interp.  ult,  vol.  lib.  1. 
in  fin.  ubi  etiam  refpondit  quanam  conditio  fit  dicenda  neceffaria,  vel  voluntaria. 

The  third  Limitation  is,  When  (6)  the  Perfon  in  whofe  Favour 
the  Condition  was  made,  doth  confent  that  the  fame  be  accomplish- 
ed in  other  Manner  °.     For  Example ;  the  Teftator  maketh  thee  °  simo  de  Praxis, 
his  Executor,  or  giveth  thee  a  hundred  Pounds,  if  thou  give  to  A.  £.  j-J^J^yf  vft' 
ten  Pounds :  So  it  is,  that  J.  2.  did  owe  unto  thee  ten  Pounds,  and  n.  34. 
is  contented  to  be  releafed  of  that  ten  Pounds  which  he  is  to  receive. 
In  this  Cafe  the  Condition  Shall  be  accounted  for  accomplished,  as  if 
the  ten  Pounds  had  been  really  paid  P.    Thefe  three  Limitations p.  sim<?  ub*  fuPra 
(efpecially  the  Firft  of  them)  are  fo  general,  that  they  may  feem  ^SneatTn" 
to  comprehend  the  Refidue  of  the  Limitations ;  neverthelefs,  it  Shall  ccntraaibus,atten- 
not  be  amifs,  if  I  exprefs  them  for  the  better  Understanding  of  thofe  ^d^°^io^  Jj" 
former  Limitations.  PwJdnsTtit  cond^' 

The  foi.  jt\6, 
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The  fourth  Limitation  therefore  (7)  is  this.  When  that  is  paid  to 
1  L.  fi  fundus,  ff.  the  Tutor,  which  is  limited  to  the  Child  <J.  For  Example  ,•  thou 
dceond.  &  demon.  art  ma£jc  Executor,  or  a  hundred  Pounds  is  bequeathed  to  thee,  if 

thou  pay  unto  the  Tcftator's  Son  (being  an  Infant)  ten  Pounds  :  In 

this  Cafe  the  Condition  is  fufficiently  performed,  if  Payment  be 
rDL.fi  fundus  made  to  the  Tutor  of  the  Child  r,  efpecially,  if  the  Money  be  con- 
Craff.d.§icgamm,  verted  to  the  Benefit  of  the  Child  f.  And  albeit,  this  Condition 
coniea.Mult.1C'vol!  maY  be  ^icl  to  be  a  voluntary  Condition,  becaufe  it  doth  confift  in 
lib.  11.  tit.  17.  giving,  yet  in  this  Cafe  the  Teftator  is  prefumed  to  have  more  Re- 
f 'k9  •  d  l  f  §ar<^  to  t'ie  -^n<^  °^  t'ie  Condition,  namely,  the  Benefit  of  the  Child, 
fundus  Mantio'  d.  than  to  the  Form  of  the  Condition  j  for  if  Payment  mould  be  made 
tit.  17.  n.  29.  to  the  Child,  it  might  eaiily  be  confirmed,  and  do  the  Child  little 
t Mamie,  ubifupra.  Benefit t,  and  therefore  better  for  the  Child,  and  more  agreeable  to 

the  Meaning  of  the  Teftator,  and  more  fafe  for  him  that  payeth 
u  Akiat.  de  verb,  the  Money,  to  pay  the  fame  to  the  Tutor,  rather  than  to  the  Infant  u. 
sgn'n  finb    3"  C°1-      ^^e  ^       Limitation  is  (8)  in  vulgar,  or  common  Subftitutions, 

for  then  it  is  fufheient  likewife,  that  the  Condition  be  effected  by 

*  Paul,  de  Caftr.  in  other  Means,  than  according  to  the  ftricl  Form  of  the  Condition  x. 
L.  fi  magifter.  c.  por  Example ;  the5  Teftator  maketh  his  Son  Executor  j  and  if  he 
?infin." &       "*  ™iU  mt*  he  dot]l  fubftitute  thee  Executor  in  his  Stead ;  if  the  Tefta- 

tor's  Son  cannot  be  Executor  :  In  this  Cafe  thou  flialt  be  Executor, 
as  if  he  had  refufed  to  be  Executor ;  although  refpecting  the  Form 
of  the  Condition,  thou  art  fubftitute  only,  in  cafe  the  other  zvill 
not^  and  not  in  cafe  he  cannot ;  the  Reafon  is,  becaufe  in  Subftitu- 
tions the  Law  prefumeth,  that  the  Teftator  doth  more  regard  the 
bi  ftpra^lciat!  dc  EftecT:,  than  the  Form  of  the  Condition  y. 

verb,  fignif.  lib.  3.  The  fixth  Limitation  is  (9)  in  Favour  of  Liberty  •  that  is  to  fay, 
reg.  4.  q.  2.  when  the  Lord  or  Soveraign,  by  his  Teftament,  granteth  unto  his 

*  Bar.  in  L.  Mse-  Villain  or  Bond-man  Freedom  upon  fome  Condition  z. 

vius  de  cond.  &      rj-,jle  feventh  Limitation  is,  When  that  which  is  left  conditionally, 

demon.lt.  .  ...  .  '..         r       .       .     r  .  -     .1 

is  to  be  diftnbuted  in  pws  njus ;  tor  in  thele  two  Limitations,  it  is 
fufficient  that  the  Condition  be  effected  by  other  equivalent  Means, 

*  Bar. m  d.  L.  Mx-  ^  ■>      t  acCorcjingr  to  the  prccife  literal  Form  of  the  Condition  a. 

vius    cum     addit.  .    ,    ,    _  .  B .       .        .r    ,T71  ,       ,       »     '        ,.  .  ...  rn 

ibid.  The  eighth  Limitation  is,  When  the  (10)  Condition  which  conhft- 

eth  in  giving,  is  performed  by  another,  than  by  him  (yet  for  him) 
who  is  named  Executor,  or  to  whom  any  Thing  is  given  upon  Con- 
dition, if  he  give  to  another.  In  which  Cafe  it  is  all  one,  as  if  he 

*>Bar.inL.Arethu-  himfelf  had  given  the  fame  b. 

fa.  de  flat.  horn.  ff. 

&  in  L.  fin.  de  cond.  inftit.  ff.  atque  hoc  eft  magis  commune,  tcfte  Mantic.  de  conjeft.  ult.  vol.  lib.  n. 

tit.  17.    n.  10. 

The  ninth  Limitation  is,  W7hen  the  Condition  cannot  be  perform- 
ed in  fuch  Manner  as  is  prefenbed  in  the  Condition.  As  for  Ex- 
ample j  the  Teftator  giveth  a  Sum  of  Money,  if  fo  many  Sermons 
be  made  in  fuch  a  Church,  within  fuch  a  Time :  During  which 
Time,  the  Church  is  interdicted ;  by  Occafion  whereof  the  Condi- 
tion cannot  be  accomplifhed.  In  this  Cafe,  the  Difpofition  is  not  ab- 
«  L.  legatum,  de  folutely  void  c,  but  the  Money  may  be  converted  to  fome  godly  Ufe  d. 

adminiftr.    rerum. 

ad  civit.  pertin.  ff.        <i  Simo  de  Praetis,  de  interp.  ult.  vol.  lib.  1.  in  fin. 

The  tenth  Limitation  is,  (1 1)  When  the  Law  doth  interpret  it,  as 
« infra  §  proxim.   jf  it  were  precifely  obferved,  as  may  appear  in  the  next  Queftion  c. 

i  §  VIII.  Whe- 
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§.  VIII.  Whether  the  Condition  be  accounted  for  ac- 
complifhed  in  Law,  when  it  doth  not  ftand  by  the 
Executor  or  Legatary,  wherefore  the  fame  is  not  ac- 
complifhed. 

1.  No  Man  to  be  punifljed,  but  fuch  as  he  Faulty. 

2.  He  is  not  reputed  Faulty  i?z  Law,  who  doth  what  he  can. 

3.  Whether  the  Condition  he  reputed  for  accomplifhed,  if  it  ft  and 

not  by  the  Tarty. 

4.  Certain  DiftinBions  ahout  the  former  gt/eftlon. 

5.  Arbitrary  Conditions  are  accounted  for  accomplifhed,  if  it  do 

not  Jland  hy  the  Tarty. 

6.  the  Reafon  of  the  former  Conclujion. 

7.  Jrbitrary  Conditions  are  not  accounted  for  accomplished,  where 
the  Tarty  is  in  Fault. 

8.  Cafual  Conditions  are  not  reputed  to  be  accomplifhed  before  the 
Event. 

9.  'the  Reafon  of  the  different  Effect  betwixt  cafual  and  arbitra- 

ry Conditions. 

10.  Certain  Cafes  wherein  cafual  Conditions  be  reputed  as  accom- 
plished, albeit  the  fame  be  not  fo  indeed. 

11.  In  mixed  Conditions,  this  Conjideration  is  firft  to  be  had,  how 
the  Impediment  cometh. 

1 2.  the  Impediment  in  mixed  Conditions,  may  happen  divers  Ways. 

13.  When  it  fiandeth  by  hi?n,  by  whom  the  Condition  is  to  be  per- 
formed, the  fame  is  not  reputed  for  compleat. 

14.  What  if  after  the  fkfi  Refufal  he  confent,  and  then  the  other 
Tarty  is  willing. 

1$.  J  Rejiraint  of  the  lafi  Toft  ion. 

16.  When  it  fiandeth  by  the  Tarty  in  whom  the  Condition  is  to  be 
performed,  the  fame  is  not  reputed  for  compleat. 

17.  A  Limitation  of  the  former  Conclufion. 

18.  When  the  teftator  doth  hinder  the  Terforfuance  of  the  Condi- 
tion, it  hurteth  not  the  Executor  or  Legatary. 

19.  When  a'  third  Terfon  doth  hinder  the  Terformance  of  the 
Condition,  whether  it  hurt  the  Executor  or  Legatary. 

20.  the  Jccomplifhment  of  the  Condition  being  hindred  by  cafual 
Means,  whether  it  hurt  the  Executor  or  Legatary. 

IT  agreeth  (1)  with  Equity  and  Humanity,  That  no  Man  be  pu- 
nched, or  deprived  of  his  Right,  without  his  Fault  a ;    and  it  f  C.  fine  culpa  da 
feemeth,  that  ( 2)  he  is  not  in  Fault,  but  ought  to  be  excuied,  who  xe&'  Jur'  6' 
doth  whatfoever  lieth  in  him  for  the  Accomplishing  of  that  which 
is  impofed  upon  him  Q  :  Wherefore  no  Marvel  if  at  the  firft  View  it b  Pccklus  in  c.  im- 
feem  true,  that  when  it  doth  not  ftand  by  the  Executor  or  Legata-  P»tar,-de  reS-  Jur« 
ry,  wherefore  the  Condition   is  not  performed,  (they  doing  what- 
foever in    them    lieth,    to   accomplifh    the    lame)  that    then   it 
mould  be  accounted  as  if  it  had  been  fully  performed  G.    And  fo  it c  9*  cum  ?on  ftflt- 
is  (3)  for  the  moft  Part  true,  That  when  it  doth  not  ftand  by  him  to  JJJEJS- "?' 
whom  it  appertaineth,  wherefore  the  Condition  is  not  accomplimed, 

it 
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t  D.  cum  non  ftat.  it  ought  to  be  accounted  as  if  it  were  performed  d  :    But  this  .Rule 

L^unSr  ^  doth  »ot  takc  Place  Perpetually. 

Wherefore,  (4)  if  we  wiii  underftiind  when  this  Rule  doth  hold 
or  fail,  we  are  to  call  to  Mind  fotne  of  the  former  Diftincticns  or 
eSupracadempart.  Divitions  of  Conditions  e,  efpecially  this,  That  of  Conditions,  fome 
§  5-  be  arbitrary,  fuch  as  the  Law  prefumeth   to   be  in  the  Will  and 

f  L.UHIC  §.fin  an-  Power  of  the  Man,  to  whom  they  are  impofed  r:  Some  be  cafaaly 
ECvidlif&dMfn- mcn  as  are  not  in  the  power  of  that  Man  to  whom  they  are  im- 
fing.'in  f.  Pen.  in-  polld,  but  even  in  the  Power  of  fome  other  Thing,  or  Perfon  j  fo 
ftic  dc  hired,  in-  tiiat  tne  Event  thereof  is  to  us  uncertain  i  :  And  fome  be  mixed 
b'd.  ^.finantem.  Conditions,  fuch  as  coniift  partly  in  our  own  Power,  and  partly  in 
»  D.  §.  fin.  aurem.  the  Power  of  fome  other  Thing  or  Perfon  h.  For  example  of  which 
Vigl.  &  Minting.  feverai  Conditions,  I  refer  the  Reader  to  thofe  former  which  I  have 

nbt  fupra.  /•       1  4 

'  Supra  cadem  part,  there  let  down  \ 

$•  »•  When  (5)  the  Condition  is  mcer  arbitrary y  then  if  it  fland  not  by 

him,  by  whom  the  Condition  is  to  be  performed,  the  Law  reputeth 
the  fame  as  if  it  Were  fully  accomplished,  though  indeed  it  remain 
k  L.  qui  fnb.con- unperformed  k.  For  example  ;  the  Teftator  doth  make  thee  his 
ditione.  §.  i.  ff.  de  Executor,  or  givcth  thee  a  Hundred  Pounds,  if  thou  go  to  Church 
L^clfwS'fc  on  Eqfter-day  '.  That  Day  being  come,  by  Reafon  of  Overflowing 
fub.'    '  of  Waters,  or  fome  other  ncceffary  Impediment,  thou  art  not  then 

1  Hoc  efle  exem-  aDie  to  go  to  the  Church,  being  otherwife  willing  to  go,  if  thou 
cSitionis'fp"^  hadft  not  been  hindered.  In  this  Cafe  thou  art  to  be  admitted 
ex  sichard. 'in  Rub.  Executor,   and  mayeft  recover  thy  Legacy,   as  if  thou  hadft  gone 

de in&MSfinUbCro' to  the  Cnurcn  tnat  DaY  m  *  tllc  (6)  Reafon  wherefore  the  Con- 
in9?.  Pen.'in'ftfrJde dition  is  accounted  for  accomplifhed  in  Law,  albeit  refpedting  the 
hxred.  inftit.  a.  2.  Fad  it  is  not  accomplifhed,  I  fuppofe  to  be  this,  Becaufe  the  Te- 
TVTl^hJ*?  ftator  is  prefumed  to  have  more  regard  to  the  Good-will  and  Indea- 

iert  excmpium  e-  r  _  i-ii  •  1  •       1       t-»  1  1 

undi  Francfordi-  vour,  in  thefe  Conditions  which  be  within  thy  Power,  than  to  the 
»™.  alter  eundi  £vent  of  the  Condition  n  ,  fo  that  by  fatisfying  the  Expectation  of 
fcr^onJnes  iniiant  the  Teftator,  thou  haft  alfo  fatisfied  the  Exa&ion  of  Law  °. 

in  hoc  cxemplo,  ft 

afcenderis  capitolium.  DD.  in  d.  §.  fin  autcm,  C.  dc  cad.  tol.  &  in  d.  §.  Pen.  Inftit.  de  hjered.  inftituend. 
m  D.  L.  qu*  fub  conditione,  §.  1.  ff.  dc  condit.  Inftit.  &c.  imputari  de  reg.  jur.  6.  °  Sichard.  poft  Bar.  & 
Bald,  in  d.  L.  1.  C.  de  Inft.  8c  fub.        »  D.  D.  in  d.  L.  1. 

Howbeit,  (7)  even  there  alfo,  where  the  Condition  is  arbitrary, 
and  where  the  Teftator  doth,  as  it  were,  accept  Good-will  for  a  full 
Performance ;  if  he  by  whom  the  Condition  is  to  be  performed, 
were  in  Fault,  by  Occafion  of  which  Fault,  the  Condition  cannot 
indeed  be  accomplifhed,  though  perhaps  the  Party  would  willingly 
perform  the  fame,  if  then  he  could,  there  the  fame  Condition  is  not 
t  Mamie,  de  con-  reputed  to  be  performed  in  Fi&ion  of  Law  P.     For  Example  ;  the 
^Sbrt^S  Teftator  raaketh  J.  B.  his  Executor,  or   giveth  him  a  Hundred 
Bar.  &  Bald,  in  d.  Pounds,  if  he  go  to  the  Church  on  fuch  a  Day ;  upon  the  which 
L.  1.  cde  inftit. &j)ay  j^  eg  intending  to  accomplifh   the  Condition,  proceedcth  to- 
wards the  Church :   As  he  is  going,  committeth  fome  Crime  or  Of- 
fence, whereupon  he  is  arrefted  and  ftayed,  fo  that  he  cannot  go  to 
the  Church  according  to  his  Purpofe.     In  this  Cafe  the  Condition  is 
not  accounted  for  accomplifhed,  for  that  he,  by  whom  the  Condi- 

*  Bar.  &  Bald,  ubi  tion  was  to  be  accomplifhed  9,  was  himfelf  in  the  Fault,  and  the 
fupra.  gk>tf  in  c.  Qaufe  wherefore  the  fame  was  not  accomplifhed.  So  it  is  if  the 
^Aymo  Cravctwi  Condition  cannot  be  performed,  by  the  Negligence  or  Delay  of  the 
confii.aoa.  n.  8.     Perforu  by  whom  the  fame  ought  to  have  been  performed  r :  And 

*  Bar.  in  d.  L.  i.  "      J  s  f 
Mantic.deconjea.uk,  vol.  1.  it.  tit.  16.  n.  14. 

4  although 
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although  an  Impediment  is  faid  to  excufe  a  Man  from  Delay  f,  yet f  DD.omnes  ;n  L. 
when  the  Impediment  may  be  forefecn  and  prevented,  fuch  Impcdi-^°d  tc'  fi'     CC1 
merit  fhall  not  excufe  him  which  doth  not  avoid  the  fame  r.     For «  GiofT.&DD.i'nd. 
example  j   the  Teftator  maketh  thee  his  Executor,  or  giveth  thee  a  L«lu°d  te-  Zaf.  Poft 
Hundred  Pounds,  if  thou  go  to  the  Church  within  Two  Months  ;  us>  §.  niiid.  if!  de 
during  the  Firft  Month  thou  doeft  not  go,  during  the  Second  thou  verb.  ob. 
knoweft  thou  ftialt  not  be  able  to  go,  by  Reafon  of  fome  Impedi- 
ment, be  it  by  Occafion  of  Wars,  or  of  the  Weather,  or  of  the  Way, 
or  of  fome  Infirmity  in  thy  own  Body;   and  then   being  letted, 
thou  makeft  an  Offer  to  go,  and  doeft  proteft  that  thou  art  not  able, 
and  that  thou  wouldeft  go  if  it  were  poffible:   Neither  this  Protcfta- 
tion,  nor  this  Impediment  will  relieve  thee,  becaufe  thou  didft  wil- 
lingly fall  into  thefe  Difficulties,  and  wouldft  not  go  when  thou 
mightft  fafely  have  gone  n.     When  (8)  the  Condition  is  meer  cafual,  »  c.  Mona.dc  re?, 
the  fame  is  neither  accounted  for  accomplifhed  or  extant,  in  Pre-  j"'--  <>•  Zaf.  in  d.  '$. 
fumption  or  Fiction  of  Law,  neither  yet  for  unaccomplished  or  de-  &pdCrkiut'inL!fi<° 
ficient,  until  the  actual  Event  of  the  fame  Condition  do  firft  comeadL.Rhodiam.de 
to  pafs  x.     And  therefore,  if  the  Teftator  make  thee  his  Executor,  ia^u-   . 
or  give  thee  a  Hundred  Pounds,  if  the  King  oi  Spain  die  this  Year  y.  tem'c^decad^toL 
In  this  Cafe,  until  the  Event  do  indeed  declare  whether  the  King  &  ibi  Bar. 
die  this  Year  or  no,  the  Condition  is  neither  accounted  for  extant  or  \iJ{%^%^x  ^ 
deficient,  but  is  fufpended  z.     And  if  he  die,  thea-is  the  Condition  hired,  iiifticuend. 
laid  to  be  purified  or  extant,  and  fo  thou  art  to  be  admitted,  other-  z  sjchard.  in  Rub. 
wife  not a.    So  there  is  a  great  Difference,  whether  the  Condition  *  L.unic.§.lfin  ait- 
be  arbitrary  or  cafual ;   for,  the  one  is  divers  Times  accounted  for  temC.de  cad.  toi. 
accomplifhed  in  Law,  though  not  in  Fact;  but  the  other  is  not  ac- 
counted for  accomplifhed  or  extant  in  Law,  unlefs  the  fame  be  ac- 
complifhed in  Fact  alfo  b.     The  (9)  Reafon  of  the  Difference  is  •»  Eodem  §.  fin  au- 
partly  iliewed  before ;   for  in  arbitrary  Conditio7is^  the  Teftator  is  tcm• 
prefumed  not  to  exact  more  than  he  may  eafily  perform  on  whom 
fuch  Condition  is  impofed  c  ;   and  fo  it  is  fufficient  that  it  fland  not c  sichard.Bar.Bald. 
by  him,  that  the  fame  Condition  is  not  performed :  But  here  in  ca-  &  %e  °mn"  !n* 
fttal  Conditions ■,  forafmuch  as  the  Teftator  doth  not  refer  it  to  that  fHrf&Vub  c.  e m' 
which  is  in  his  Power  on  whom  the  Condition  is  laid  j  therefore  the 
Teftator  is  thought  to  refer  the  Force  or  Effect  of  this  Difpofition,  to 
the  Determination  of  Fortune  d,  (or  rather  to  fpeak  more  Chriftian- d  Paul.  deCartr.  in 
ly,  to  the  Will  of  God  ,•)   and  therefore  this  Event  of  God's  Will  £;£  d/JondSS 
muft  decide  the  Doubt;  I  mean,  whether  he  that  is  appointed  under  (tit. 
fuch  Condition,  fhall  be  Executor,  or  not,  to  obtain  his  Legacy,  or 
not.    Notwithftanding  (10)  fometimes  even  in  cafual  Conditions,  it 
is  fufficient  that  it  doth  not  ftand  by  the  Executor  or  Legatary; 
wherefore  the  fame  Condition  is  not  accompliflied,  like  as  in  arbi- 
trary Conditions  e.     The  firft  Cafe  is,  whether  the  Teftator  would  e  Mantic.  de  con- 
have  fo  difpofed,  howfoever  the  Condition  mould  fall  out  f.     The  ^JJ^wJ^  '"', 
fecond  is,  when  by  the  Fact,  his  Accomplifhment  of  the  Condition  f  Gioir.  in  l.  i.e. 
is  hindered,  to  whom  it  is  beneficial  that  the  fame  ihould  never  be  de  inftitSc  f"1^ 
performed  8.     The  third  Cafe  is,  in  Favour  of  Freedom,  or  Liberty  cond.u&  demon,  t 
from  Servitude  h.  h  L.fin.c.  deneeef- 

If  we  (1 1)  will  know  when  a  mixed  Condition  is  reputed  in  Law  far* ,nftltuend- 
to  be  accomplifhed,  albeit  in  Fact  the  fame  be  not  performed,  we 
muft  confider  by  what  Means  the  Impediment  is  miniftred,  namely, 
( 1 2)  Whether  it  proceed  from  the  Perfon  by  zvhom  the  Condition  is 
to  be  performed,  or  from  that  Perfon  to  whom  the  Condition  is  to 
be  performed,  or  from  the  deflator  bmfelf}  who  devifed  the  Con- 

K  k  diticn^ 
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dition,  or  from  fome  other  'Third  'perjon  ;  or  whether  it  happen 
by  fome  other  Means,  according  to  the  fecret  Purpofe  and  Will  of 
God,  which  we  no  lcfs  foolifhly  than  commonly,  call  Chance  or 
Fortune. 

When  (13)  he  that  is  made  Executor,  or  to  whom  a  Legacy  is 
given  upon  a  mixed  Condition,  is  himfelf  the  only  Caufe  wherefore 
the  Condition  is  not  performed ;  then  is  the  fame  Condition  not  to 
|t. in  tcftam.el.2.  ^e  accounted  for  accompliihed  j.  For  example;  the  Teftator  ma- 
mon?CMant£  deketh  thee  his  Executor,  or  giveth  thee  a  Hundred  Pounds  if  thou 
conjea.ult.vol.Hb. Hiarry  his  Daughter;  thou  refufeft  fo  to  do,  with  great  Reafon  is 
^b!'1  in  d  l7  in^ie  Condition  not  reputed  for  performed,  and  fo  thou  canft  not  be 
tefta.  sichard.  in  l.  Executor,  nor  obtain  the  Legacy  k.  Infomuch,  (14)  that  tho'  af- 
1.  c.  de  Iriftit.  &  terwards  thou  become  willing,  and  doft  offer  to  marry  her,  and  fhe 
Frtrump.niib.4.  fof.  then  refufe  this  thy  Offer,  and  fo  it  doth  now  ftand  by  her,  and  not 
1698.  n.  22.  Erin  by  thee,  that  the  Condition  is  not  performed:   Neverthelefs,  thou 

SitMiS'n^'  canft  not  reaP  any  Bencfit  bY  lier  Refufal?  becaufe  thou  hadft  bro- 
^jaf.'in'd.  l."  do  ken  the  Condition  before,  whereby  thy  Right  paffed  away  and  was 
inftit.  &  fub.  c.  n.  extinguished,  and  fo  thy  Repentance  is  now  too  late  J ;  unlcfs  (15) 
Ind&Si!hnrd'9.n&  at  fuch  Time  as  thou  didft  refufe,  thou  then  couldeft  not  marry,  for 
eft  com.  op.  tefte  that  perhaps  at  that  Time  thou  wert  not  of  fufficient  Age  to  marry, 
Graii.Thcraur.con,.  £or  th    Djtfent  at  tnat  Time  when  thou  couldft  not  confent,  doth 

op.  §.  leaatum,   q.  /  , 

46.  n.  16.  poft  Dec.  not  hinder  thee  m. 

in  d.   L.  1.    n.  13. 

Qviam  fententiam  intelligc  ut  per  Molin.  in  addit.  ibid.        m  L.  ejus  eft  nolle,  de  reg.  jur.  S. 

When  (16)  the  Condition  is  not  performed  by  his  Means  only, 
unto  whom,    or  in  whofe  Perfon  the  fame  is  to  be  accomplifhed, 
n  L.  Titio  centum,  then  it  is  reputed  in  Law,  as  if  it  were  fulfilled  indeed  n.     For  ex-c 
&'dcmon*dcC°nd"ampleJ   the  Teftator  maketh  thee  his  Executor,  or  giveth  thee  a 
Hundred  Pounds,  if  thou  marry  his  Daughter;  thou  art  willing,  and 
doeft  offer  her  Marriage,  which  fhe  refufeth  :  In  this  Cafe  the  Con- 
dition is  reputed  for  compleat,  and  fo  thou  mayeft  recover  the  Exe- 
•  r>.  L.  Titio,  5.  cutorfhip  or  Legacy  °.     Notwithftanding,  if  (17)  the  Words  of  the 
Titio'  Condition  be  directed  unto  her,  not  unto  thy  felf.     As  for  example; 

the  Teftator  maketh  thee  his  Executor,  or  giveth  thee  a  Hundred 
Pounds,  if  his  Daughter  marry  thee.    In  this  Cafe,  if  fhe  do  refufe, 
and  it  doth  not  ftand  by  thee,  the  Condition  is  not  reputed  for  ac- 
v  Mineat.  de  con-  eomplifhed  P,    unlefs  it  were  the  Meaning  of  the  Teftator,   that 
lita"i8ltnT0l'.lib,Sr;  thou  mouldeft  have  tne  Benefit  of  the  Difpofition,  in  Cafe  of  this  her 
t1  l!  jure  civili,  ff.  Rcfufal  1.     And  yet  there  is  no  great  Difference  betwixt  the  one 
de  cond.  &  demon.  p[lrafe  and  the  other :   For  the  Teftator  in  Saying,  If  thou  marry, 
her,  doth  neceffarily  underftand  thereby,   if  fhe  alio  be  content  to 
marry  thee ;  for  thou  canft  not  do  the  one,  unlefs  fhe  alfo  do  the 
r  Socman  d.  L.  in  otncr  r  .    And  therefore  this  Limitation  is  fufpe&ed  of  fome  not  to 
conjeft.  uSi-'iib!  be  found  f,  notwithftanding  it  is  more  generally  approved,  and  ra- 
il, tit.  8.  n.  37-     ther  admitted  than  the  contrary  Opinion  f.     What  if  the  Teftator 
ThS" ecoa?.^pr!  make  &  %'  his  Executor,  or  give  him  a  Hundred  Pounds  if  he  mar- 
§.  lega'tum,0  q-  rt»  ry  his  Daughter,  and  at  the  firft  A.  %.  is  willing,   and  offereth  to 
n- I7>    .   ,      r  marry  he'r,"but  flie  refufeth;    afterwards  fhe  is  willing,  but  he  refu- 
deAinftir.,n&  fub.     &th.     Whether  in  this  Cafe  is  the  Condition  faid  to  be  compleat? 
?  infra eadem part.  This  Queftion  is  fatisfied  afterwards". 

§.  io.  in  fin.  when  ^g-j  tjie  impediment  doth  proceed  from  the  Teftator  him- 

felf, when  the  Condition  is  reputed  for  compleat.     As  for  example; 
the  Teftator  doth  make  thee  his  Executor.,  or  giveth  the  a  Hundr  d 
2  Pounds, 
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Pounds,  upon  Condition,  If  thou  bury  his  Body  in  the  Cathedral 
Church  of  St.  Teter  at  York:  The  Teftator  dieth  excommunicate 
(becaufe  he  refufeth  to  come  to  the  Church,  or  becaufe  he  is  an  He- 
retick  or  Schifmatick,  a  manifeft  Ufurer,  or  for  fome  other  like 
Caufe)  for  which  his  Sepulchre,  in  that  Cafe  is  denied  :  Seeing  in  this 
Cafe  it  doth  not  (land  by  thee,  but  by  him,  wherefore  the  Condi- 
tion is  not  complcat,  it  Shall  not  prejudice  thee,  but  that  thou  may- 
eft  be  admitted  to  the  Executorship  or  obtain  the  Legacy,  as  if  thou 
hadft.  indeed  performed  the  Condition  x.  *  DD.  in  L  milites 

,     .  §  ulr.    Ad.  L.  JuL 

dc  adul.  ft.  Sichard.  in  L.  i.  de  Inftit.  &  fub.  C.  n  i. 

When  (19)  the  Impediment  doth  proceed  from  a  Third  Perfon, 
then  I  fuppofe  the  Condition  to  be  accounted  in  Law  for  accomplish- 
ed y.     For   example,-   the  Teftator  maketh  thee  his  Executor,  or  v  Bar.  in  L.  i.  in 
giveth  thee  a  Hundred  Pounds,   if  thou  marry  his  Daughter  within  Cond?&demon.de 
a  Month,  during  which  Month  a  Third  Perfon  doth  purpofely  hold 
her  from  thee,  fo  that  thou  canft  not  marry  her  within  the  Time 
prefcribed.     In  this  Cafe  the  Condition  is  reputed  to  be  accomplish- 
ed,   and  fo  thou  mayeft  obtain  the  Executorship  or  Legacy,  as  if 
thou  hadft  married  her  within  the  faid  Time  z.     But  if  the  Third  z  Bar.  ;n  <j.  £.  ;rt 
Perfon  do  not   purpofely  detain  her,    being  ignorant  peradventure  tert.  Bald.  &  Alex, 
of  the  Tcftator's  Will,  then  it  feemeth  that  the  Condition  is  not  re- !-".  Lrdllfn'  & 

,  r  "ibi  C.  &  hoc  ego 

puted  for  COmpleat  a.  quidem   procedere 

puto  in  hoc  regno, 
etiamfi  ille  tertius  injufte  detineat  muliercm,  cum  apud  nos  Honofatos  non  habeat  aliquam  actionem  contra 
injuftum  ilium  detenrorem,  pro  damno,  feu  intcrcflb.  Videant  auterri  Juftinianiftx  Manticam  dc  conjecr.  ult. 
vol.  lib.  1  t.  tit.  16.  n.  22.  a  Bald.  Alex.  &  DD.  in  L.  I.  C,  de  Inftit.  &  fub.  Mantic.  dc  conje£h  ult.  vol.  lib. 
11.  tit.  16.  n.  2.1. 

When  (20)  the  Impediment  doth  not  arife  by  any  of  the  Means 
aforefaid,  but  by  cafual  Means  (as  we  term  it)  when  it  proceedeth 
from  the  Will  and  Providence  of  Almighty  God,  the  Law  doth  not 
account  that  Condition  for  complcat  b.     And  therefore,   if  the  Te-  b  Hen-  B°;cS  .'"  c- 
ftator  make  thee  his  Executor,  or  give  thee  a  Hundred  Pounds,  if  fp^nf.Txtr.Bar.  in 
thou  marry  his  Daughter,    and  She  dieth  before  thou  haft  married  L.  i.e. deimtit.  & 
her.     In  this  Cafe  the  Condition  Shall  not  be  accounted  for  accom-  fub' 
plifhed  or  extant,  but  contrariwife  (as  it  is  indeed)  unperformed  and 
deficient;  fo  that  thou  canft  not  receive  any  Benefit  by  that  conditio- 
nal Difpofition  c ;  for  where  the  Performance  of  the  Condition  is  hin-  e.^lf,;^".^ 
dered  by  the  Will  and  Providence  of  God,   whereunto  the  Teftator  jur.  6.  L.  Legatum. 
made  Relation,  there  the  Law  doth  not  allow  any  feigned  Perform-  cdeCondit.inferr. 
anced,  except  it  be  in  Favour  of  Liberty  from  Bondage  e,  or  Ali-  fum.  i.  4.  E  i^ol 
mentation,   or  in  a   Difpofition  f,  Ad  pias  cewfas  ",    or  except  the  n.  40.    ubi  hanc 
Condition  be  not  conditional,  but  modal'h ;  for  {conditio)  and  {mo-  Sdi^sTKmiSt 
dus)  do  greatly  differ,  as  in  the  next  Section  is  declared.  prefump.  i8;.  si- 

chard. &  alii  DD. 
in  L.  C.  de  Inftit.  &  fub.  d  Mantic.  dc  conjeft.  ult.  vol.  lib.  u.  tit.  16.  n.  23.  e  L.  libertatcm  ff.  dc  ma- 
numifl".  teftam.  Covar.  in  cap.  3.  de  telta.  extr.  f  Sichard.  in  L.  1.  C.  de  Inftit.  &  fub.  n.  6.  in  fin.  e  Ti- 
raqucl.  de  Privileg.  pise  caufse,  c.  57.  "  Graft.  Thefaur.  com.  op.  §.  legatum,  q.  58.  n. 4.  Et  hsc  opinio 
communiter  approbatur,  Alex,  in  L.  1.  de  Inftit.  &  fub  C. 
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$.  IX.  Whether  he  that  is  made  Executor,  or  to  whom 
any  Legacy  is  given  conditionally,  may,  in  the  mean 
Time,  whiles  the  Condition  dependeth,  be  admit- 
ted to  the  Executorfhip,  or  obtain  the  Legacy,  by 
entering  into  Bonds  to  perform  the  Condition,  or 
elfe  to  make  Restitution. 


i .  'Divers  Kinds  of  Conditions  to  be  remembred  in  this  Qtieftion. 

2.  When  the  Condition  is  Affirmative,  it  fufficeth  not  to  put  in 

Bonds. 

3.  What  if  the  Affirmative  do  alfo  imply  a  Negative. 

4.  What  if  the  Difpofition  be  7uade  Sub  Modo,  and  not  Sub  Con- 

ditione. 

5.  How  Modus  and  Conditio  do  differ. 

6.  When  the  'Teftators  Will  is  not  repugnant,  then  it  fufficeth  to 
put  in  Bond. 

7.  If  the  Condition  be  Negative,  then  what  'things  are  to  be  re- 
garded. 

8.  If  the  Condition  confift  i?i  not  doing,  then  it  is  material,  whe- 

ther the  fame  may  be  accomplijhed  during  Life. 

9.  If  the  Condition  cannot  be  accomplijhed  during  Life,  then  it 
fufficeth  to  put  in  Bond,  to  the  Effet~t  afore/aid. 

1  o.  Example  of  fitch  Condition  as  cannot  be  accomplifjed  during 
Life. 

1 1.  The  Reafon  of  devijing  this  Bond,  and  who  was  the  lnve?iter 
thereof. 

1 2.  Certain  Cafes  wherein  the  Legacy  may  be  obtained  without 
Bond,  being  given  upon  Condition,  zvhich  may  feem  not  to  be 
accompliflxd  during  Life. 

13.  If  the  Condition  negative  may  be  accopuplijhed  during  his  Life, 
to  whom  it  is  impojed,  this  Caution  hath  no  'Place. 

14.  A  Condition  negative  is  faid  to  be  accomplifhed  when  it  can- 
not be  infringed. 

1 5.  Great  odds  zvhether  the  Condition  may  be  accomplifoed  during 
his  Life,  to  whom  it  is  impofed,  or  not. 

\6.  What  if  the  negative  Condition  cannot  be  infringed  without 
Sorrow. 

1 7.  If  the  Cojidition  confift  in  not  giving,  then  we  muji  inquire 
and  refolve  as  in  the  Condition  of  not  doing. 

18.  When  the  Condition  doth  confift  in  not  hapning,  then  this  Bond 
hath  no  Place. 

19.  The  Form  of  the  Bond,  to  whom  it  is  to  be  made,  and  whether 
Sureties  be  neceffary. 

IF  any  (1)  be  defirous  to  know  whether  he  that  is  made  Executor, 
or  to  whom  any  Legacy  is  left  by  the  Teftator,  under  fome  pof- 
fible  Condition,  may  in  the  mean  Time,  whiles  the  Condition  de- 
pendeth unperformed,  be  admitted  to  the  Executorfhip,  or  obtain 
his  Legacy  fo  left,  by  entering  Bond,  or  putting  in  fufficient  Cau- 
tion, either  to  perform  fuch  Condition,  or  elfe  to  make  full  Reftitu- 
2  tion 
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tion  of  all  Things  by  him  received.    It  mall  be  behoveful  to  call  to 
his  Remembrance  how  many  Kinds  of  pojfible  Conditions  there  bej, '  De  quibus  fupra 
efpccially  he  muft  not  forget,  that  of  theie  Conditions,  fone  be  Jf~  cadcm  Parr-  *•  * 
frwatwe^  and   fome  be  Negative  k.     And  again,    that  as  well  ofk  l.  in  faa0,  ff.  de 
'the  Affirmative,  as  of  the  Negative,  there  be  Three  Sorts,  that  is  to  Cond' &  demon' 
fay,  Some  coniift  in  Chancing,  fome  in  Giving,  and  fome  in  Doing; 
and  on  the  contrary,  fome  coniift  in  Not  chancing,  fome  in  Not  gi- 
ving, and  fome  in  Not  doing '.     Now  to  apply  thefe  Diftincltions  to  '  D-  L.  in  faao, 
the  Queftion. 

When  (2)  the  Condition  is  Affirmative  (whether  it  do  confift  in 
Chancing,  Giving,  or  Doing.)  He  that  is  made  Executor,  or  to 
whom  any  Legacy  is  given,  under  fuch  Condition,  cannot  be  admit- 
ted to  the  Executorfhip,  nor  demand  the  Legacy  by  Virtue  of  the 
Laft  Will,  or  Teftament  of  the  Deceafed,  fo  long  as  the  fame  Con- 
dition dependcth  unfulfilled,  or  is  not  extant  m,  albeit  the  Executor  m  L  Mutkn.  in  f£ 
or  Legatary  mould  put  in  fufficient  Bond,  to  make  Reftitution,  in  g^ff '  %DVd' 
Cafe  the  Condition  mould  be  deficient.     For  the  Event  of  fuch  af-  '*  l ■' 

firmative  Condition  is  to  be  expeclcd,  and  muft  be  extant  before  the 
Difpoiition  of  the  Teftator  can  take  Effed  n,  except  in  thefe  Cafes n  L.  qui  harcdi  ft. 
following.  One  (3)  when  the  affirmative  Condition  which  doth  con-  DDh^d"^^0"1-0"' 
lift  in  Doing  or  Giving,  doth  withal  fecretly  imply  or  contain  a  Ne- 
gative °.  As  for  example  ;  the  Teftator  maketh  his  Wife  Execu-  °  L'ffpa1rer•  §'H  fo* 
trix,  or  giveth  her  a  Hundred  Pounds,  if  fhe  abide  with  his  Chil-  demon,  ^b™.  '  & 
dren  ;  which  affirmative  Condition  (if  fhe  abide  with  his  Children)  Paul-  de  Caftr'  '"« 
confifteth  in  Doing,  and  doth  withal  fecretly  imply  a  Negative,-  ?n  Kffi'SK 
that  is  to  fay,  (if  flie  do  not  depart  from  his  Children  P.)  And  ff.  deverb!Po£™! 
therefore  in  this  Cafe,  the  Executor  or  Legatary,  by  entering  into  *6'  „ 
fufficient  Bond  to  perform  the  Condition,  or  elfe  to  make  Reftitu- Caftr'in  iLMu- 
tion,  is  to  be  admitted  to  the  Executorfhip,  or  may  obtain  the  Le- tian*  per  d.  §•  So- 
gacy,  as  if  the  Negative  had  been  exprefl'cd  H.  Another  Cafe  is,  "UBar.  &  P.ui!- 
When  (4)  the  Difpoiition  is  not  made  Sub  conditione,  fed  fab  modo r.  Caitr.  iibi  fupr.  Si- 
For  (5)  thou  malt  underftand,  that  conditio  and  modus  do  differ:  ™°  dc  ,fr*ti,s-,d.e 
Conditio  is  a  Quality  which  fo  long  as  it  dependeth  unperformed,  ^Tn^eVpA.^b.'i' 
doth  hinder  the  Effed  of  the  Difpoiition,  fo  that  that  Thing  which  n-  24>*5-  foi./ja. 
is  difpofed  conditionally,  can  neither  be  demanded,  neither  is  due  in  L^'A0'  jC  hi's 
the  mean  lime'.  Modus  is  a  Moderation,  whereby  a  Charge  or  quibus  dicbus  §. 
Burthen  is  impofed,  in  Refped  of  a  Commodity;  which  Modera-  Tcrmijius,  ff.  da 
tion  doth  not  fo  far  hinder  the  Effect  of  the  Difpofition,  but  that  vcrum  proprieT- 
the  Thing  difpofed  is  due,  and  may  be  demanded  in  the  mean  Time1;  quendo,  Cautio  de 
and  it  is  called  Modus  a  moderando.      The  one  of  them  is  thus  modoa  imPlend°> 

,  r  ,  ,  ,  c       ■       .       _        , .  .  non  eft  cautio  Mu- 

known  from  the  other,  that  is  to  lay,  The  Condition  is  commonly  tiana,  fed  alia  ei 
known  by  this  Word  (If)  or  by  Words  of  like  Nature  a,  whereof  I  fimilis-    Bald,    in 
have  given  Examples  before  x  ;    the  Mean  or  Moderation  is  known  aia.  'v\™ '„.' 2,e/"n 
by  this  Word  QThat,)  as  I  make  J.  B.  my  Executor,  or  give  him  a  fin. 
Hundred  Pounds,    that  he  may  ercd  a  Monument  X.     Now  in  this'   ™ald-^sT'c,iaro' 

<->    r  1  'r<i  •         ■     1    r  j  ■»«-!  •  -,lT,       inKub.dcinlut.ee 

Caie,  when  any  1  rung  is  left  under  a  Moderation,  or  with  the  Ex-  fub.  c. 
adion  of  a  Remuneration,  that  Thing  which  is  fo  bequeathed,  is  '  Bnr- in  d-L-qu>- 
prefently  due,  and  may  now  alfo  be  demanded,  fo  that  he  which  Jjjiiniv Scinlfc' 
maketh  Demand,  do  enter  into  Bond  in  Manner  as  hereafter  is  de-  demon,  ff.  sichard. 
fcribed,  to  perform  that  which  is  exaded  by  the  Teftator,  or  elfe  to  jgj1:  £  ubfude  *£" 
make  full  Reftitution  z.     Another  Cafe  is,  when  (6)  the  Teftator's  Graff,  rhefaur.com". 

op.  j.  legatum,  q. 
58.  Modus  (inquit  Cujncius)  eft  finis,  propter  quem  legatur,  vel  caufa  legandi  coliata  in  futurum.  Cujac. 
in  tit.  de  his  quae  fub  mod.  C.  "  Bald.  &  Sichard.  in  Rub.  de  Inftit.  &  fub.  C.  x  Supra  cadem  part.  §.  5. 
1  Bar.  in  d.  §.  Termilius  &  Sichard.  in  d.  Rub.  de  Inftit.  &  fub.C.  z  L.  quibus  diebus,  §.  Termilius,  ff.  <te 
cond.  8c  demon  L.  1 ,  :.  C.  de  his  quse  fub  modo. 

Will 
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«  Bar.  ind.  l.  Mu-  will  is  not  repugnant  thereunto ;  for  then  this  Bond  (as  it  is  affirmed) 

demon dff.  h!f.'  &  nath  Place  even  in  affirmative  Conditions  a. 

When  (7)  the  Condition  is  Negative,  then  we  are  to  regard  what 
Kind  of  negative  Condition  it  is,  that  is  to  fay,  whether  the  fame 
confift  in  Not  doing,  or  Not  giving  or  Not  chancing. 

If  (8)  the  Condition  confift  in  Not  doing,  then  it  is  material,  whe- 
ther the  fame  may  be  accompliflied  fo  long  as  he  livcth,  on  whom 
the  fame  is  impofed. 

If  (9)  the  Condition  confiding  in  Not  doing,  cannot  he  performed 
fo  long  as  the  Terfon  on  whom  it  was  impofed,  liveth,  then  may  he 
obtain  the  Bcqucft,    by  putting  in  Bonds  to  accomplifh  the  Condi- 
•>D.L.Mutiana!,&  tion,  or  elfe  in  Dcfrft  thereof  to  make  full  Reftitution  b.     As  for 
ibi  Bar.  Bald.  &  (10)  example 5  the  Teftator  maketh  one  his  Executor,  or  eiveth  him 
to  L  dedfnbi? ft  a  Hundred  Pounds,  if  he  never  play  at  Cards  or  Dice.     This  Condi- 
dccond.cauf  dot."  tion  we  fee  is  Negative,  it  conlifteth  in  Not  doing,  and  it  is  fuch  a 
Condition  withal,  as  cannot  be  fully  performed,  fo  long  as  he  liveth, . 
on  whom  it  is  impofed,  becaufe  at  any  TimCj  during  his  Life,  he 
«simodePnEti\de  may  infringe  the  fame,  by  playing  at  Cards  or  Dice  c;  for  albeit,  he 
TihL^tb^'.  ^d  abftainithis  Day,  yet  might  he  play  the  next  Day,  or  if  not  the 
n.  23.  '  next  Day,  yet  fome  one  Day  or  other  fo  long  as  he  had  any  Days  to 

a  simo  de  Prsetis  live  d ;  and  fo  in  the  mean  Time,  that  is  to  fay,  all  his  Life  long  he 
cbft-UFr'dPLUMdC  mould  not  rcaP  anY  Commodity  by  the  Tcftament,  if  the  full  Per- 
uana. "  formatted  of  the  Condition  were  firft  exacted.     Wherefore  (i  i)  leaft 
the  Teftator's  Will  mould  be  unefle&ual,  and  leaft  the  Executor  or 
Legatary  mould  reap  no  Benefit  thereby,  if  the  full  Performance  of 
the.  Condition  fhould  be  expecled,  ere  the  Bequeft  could  be  obtain- 
ed i  One  Mntitts  Scevola  did  devife  this  Remedy,  that  he  who  is 
made  Executor,  or  to  whom  any  Legacy  is  bequeathed,  upon  a  Con- 
dition negative,  which  could  not  be  fully  performed  during  his  Life, 
fhould  enter  into  Bond  to  perform  the  Condition,  (that  is  to  fay,  ne- 
ver to  do  that  which  is  prohibited,  or  elfe  to  make  a  full  Rcftitu- 
t  d.  L.  Marian's,  tion)  and  by  that  Means   obtain  the   Exccutorfhip  or  Legacy  e; 
cum  gloff.  ibid,  si-  whjcri  Bond  or  Caution  is  of  Mutivs  the  Author  thereof,  called  Mu- 
ftpra  Za?mL.de-  tiana  Cantio  f,  and  after  a  Sort  hath  the  EffecT:  of  the  full  Accom- 
di  tibi.  dc  cond.  plifhmcnt  of  the  Condition  *.     Yea,  in  fome  Cafes  (12)  the  Legacy 
candor,  ft.  n.-. 9.  vvkicn  js  gjven  under  a  Condition  negative  confiding  in  Not  doing, 
Mutianx.  may  be  obtained  without  any  fuch  Bond,  albeit  the  fame  Condition 
e  Bar.  ScCaftr.  in  may  ^c  infringcd  during  the  Life  of  the  Legatary,  namely,  in  a  Lc- 
i'lLlibouKm.L.  gacy  of  Liberty  or  Freedom  from  Bondage  h,  and  in  a  Legacy  Jd 
iibems,§.i.dcMa- */V/j-  caujas1.     The  Reafon  of  the  Difference  is,   becaufe  in  thefe 
nnm.ff.  tcfta.  ft.      favourable  Legacies  the  Teftator  is  prefumed  to  have  meant  onlv  of 

■    Tiraqucl.de  pn-    ,         ,  „      .  „      ^   ,  ,        ._  11^  •.  r     i    •       J  i 

vilcg.  pis   caulk,  the  hrft  Aft,    when   the  Legatary  had  Opportunity  of  doing  the 
c-4?-  . .  r    Thing  prohibited  k.     So  that  if  at  that  Seafon  or  firft  Opportunity, 

prl!"^0  '  u  '  u"  the  Legatary  do  not  infringe  the  Condition  by  doing  contrary  to  the 
Difpofition  of  the  Teftator ;  it  is  not  hurtful,  though  after  that  firft 
1  Gloff. in  L.Titio.  Opportunity  paft,  the  Legatary  go  againft  the  Condition  ',  unlefs 
condUn^Udemon.T^  the  Meaning  of  the  Teftator  do  appear  to  be  contrary,  viz.  That 
raquct  d.  c.  48.      the  Condition  fhould  be  extended  to  every  A&  during  the  Life  of  the 

«  L.  nit.  de  manu-  T  O0.,,t,,rv  m 

miff,  tcfta.  ft  Tira- ■L,cS,Ud;y     *  .r    .  .       ^       ...        ,       r     1  1  r  J 

quel,  ubi  fupra.  But  (13)  if  the  negative  Condition  be  iucn,  as  may  be  performed 

during  his  Life,  on  whom  it  is  impofed.    This  forefaid  Bond  or  Cau- 

»  L.cum  taie,§.i.  tion  hath  no  Place  n,  and  confequently  the  Executorfhip  or  Legacy 

ft  de  cond.  &  de-  difpofed  under  fuch  Condition,  fo  long  as  the  fame  dependeth  not 

mon.   L.  Pater.  §.        I  °  r  r  ,, 

Socruseod.  *  .  tuily 
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fully  performed,  cannot  be  obtained  °.     For  example ;  theTcftator  °  l.  cum  talc,  §.  i. 
maketh  tliee  his  Executor,   or  giveth  thee  a  Hundred  Pounds,  if  Mucins  *"  d'  **' 
thou  never  play  at  Dice  or  Cards  with  AB.  or,  if  thou  do  not  at 
any  Time  give  away  thy  Lands  to  J.  #.  this  Condition,  howfoever 
it  be  negative,  and  alfo  confifteth  in  Not  giving,  or  Not  doing  ;  yet 
it  may  be  fully  and  perfectly  compleat,  and  performed  in  thy  Life- 
time :    For  A.B.  with  whom  thou  art  forbidden   to  play,    or  to 
whom  thou  art  forbidden  to  give  thy  Lands,  may  die  before  thee* 
and  then  thou  canft  not   play  with  him,   nor  give  him  thy  Lands 
when  he  is  dead ;   and  fo  it  is  evident,  that  this  Condition  may  be 
fully  performed  and  accomplished  in  thy  Life-time,  for  a  (14)  ne- 
gative Condition  is  then  faid  to  be  fully  accomplished,  when  it  is 
brought  to  an  Impoflibility  P;  and  therefore  in  this  Cafe  thou  canft  p  GIofr-  &.  DD.  jo 
not  be  admitted  Executor,  nor  obtain  the  Legacy,  until  the  Condi-  % c^&^demon' 
tion  be  brought  into  that  State,  that  it  cannot  be  infringed  9.    Great  1  dd.  in  d.L.  Mu- 
(15)  odds  therefore  there  is,  betwixt  thofe  negative  Conditions  which  n5n3:\  &sd-  cu,m 
cannot  be  performed  in  the  Life-time  of  that  Perfonn  on  whom  they  p^'ris. de  im-Tr  uln 
are  impofed,  and  thofe  negative  Conditions  which  may  be  perform-  vol.  lib.  5.  intcrp.2. 
ed  during  his  Life.     For  there  the  Executor  or  Legatary  may  ob-dub'1"  n'13' 
tain  the  Executorship  or  Legacy,  by  putting  in  Bonds,  but  here  he 
cannot,   unlefs   it  be  (16)  fuch  a  Cafe  as  the  Event  thereof  doth 
bring  Grief  and  Sorrow  to  the  Party  on  whom  the  Condition  is  im- 
pofed :  For  in  fuch  Cafes,  where  the  Condition  cannot  be  infringed 
or  become  deficient,   without  Sorrow  or  Heavinefs,  it  is  lawful  for 
the  Executor  or  Legatary  to  enter  into  Bonds  for  making  Reftitu- 
tion,  (if  the  Condition  be  not  performed)  and  fo  to  be  admitted  to 
the  Executorship,  and  to  obtain  the  Legacy  in  the  mean  Time  r. r  D-L-cum  taie.L. 
As  for  example;  the  Teftator  maketh  his  Wife  Executrix,  or  giveth  BeM  JdXS 
her  a  Hundred  Pounds,  if  me  depart  not  from  her  Children.     This  • 
Condition  may  be  extant  in  the  Life- time  of  the  Mother,,  for  it  may 
happen  the  Children  to  die,  and  the  Mother  to  over-live,  and  then 
the  Condition  muft  needs  be  extant ;  for  after  their  Death,  fhe  can- 
not infringe  the  Condition,  by  departing  from  them  that  are  not. 
Neverthelefs,  becaufe  the  Death  of  the  Child  is  a  hard  and  heavy 
Thing  to  the  Mother ;  therefore  the  Law  is  not  fo  hard,  but  that  in 
this  Cafe  the  Condition  depending,  the  Mother  is  to  be  admitted  to 
the  Executorship,  and  may  recover  the  Legacy  upon  Bonds,  to  ac-  fiD<rI':CU?1Tal!'&i 
compliSh  the  Condition,  or  elfe  to  make  Restitution  f.  tian*.1"    '   '     U" 

When  (17)  the  Condition  doth  conSift  in  Not  giv'mg,  then  as  be- 
fore, we  are  to  inquire  whether  the  Condition  be  fuch,  as  the  fame 
cannot  be  accomplished  during  his  Life,  on  whom  it  is  impofed : 
For  if  it  be  fuch  a  Condition,    that  which  is  difpofed  under  fuch  a 
Condition,  may.be  obtained  by  entering  Bond,  as  before  c.     For  ex-  '  D-  L-Mutian*  £ 
ample;  the  Teftator  doth  make  thee  his  Executor,  or  doth  bequeath  de  cond' &demon* 
unto  thee  a  Hundred  Pounds,  if  thou  do  not  give  away  thy  Lands u ; "  L.  4.  §.  idem,  ju- 
this  Condition  cannot  be  fully  performed  but  by  thy  Death,  becaufe  |jj£™'  £  de  cond* 
fo  long  as  thou  liveft,  thou  mayeft  give  away  thy  Lands,  and  fo  in- 
fringe the  Condition  x.     Wherefore,  leaf!  the  Teftator's  Will  Should  «  dd.  in  d.  §.  idcm4 
be  deluded,  or  thy  felf  defrauded,  thou  mayeft  be  admitted  to  the  N'anus. 
Executorship,  or  obtain  the  Legacy  in  the  mean  Time,-  fo  that  thou 
become   bound   as    before,   to  perform  the  Condition,    or  elfe  to 
make  full  Restitution  y.  7  d.  l.  Mutmn*, 

Simo  de  Prstis.de 
interp.  ult.  vol.  lib.  5.  interp.  2.  dub.  1.  n.  ej. 

When 
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When  (ib)  the  Condition  doth  confift  in  Not  chancing  then  this 
Bond  or  Caution  cannot  be  admitted,  neither  can  the  Thing  difpc- 
fed  under  fuch  Condition,  be  obtained  before  the  Condition  be  per- 
*  D.L.Mutlans.Sc  formed  %  :    And  therefore  (for  example)  if  the  Tcftator  make  thee 
ibi  Bar.  &  aln.      ^is  Executor,  or  give  thee  a  Hundred  Pounds,  if  thy  Ship  do  not  re- 
turn from  Spain ;  in  this  Cafe,  the  Event  of  the  Condition  is  to  be 
expecled.    And  if  it  fo  come  to  pafs  that  thy  Ship  doth  return,  then 
is  the  Condition  deficient,   and  ib  thou  canft  not  be  admitted  to  the 
Executorship,  nor  obtain  the  Legacy  by  Virtue  of  the  faid  Difpofi- 
•Bar.&Paul.Caftr.  tjon  a#    gut  jf  the  Ship  cannot  return  (which  Thing  may  happen  by 

JniM^fin  «5£  ShiPwr£lck>  or  by  fome  other  Acc^cnt)  and  fo  a11  H°PC  or  Poifibility 

c.  decad.  toi.      'taken  away,  then  the  Condition  is  faid  to  be  accomplished  or  ex- 

b  Idem  Pal]1   de  tant  i  and  fo  thou  art  to  be  admitted  to  the  Executorfhip,  or  mayeft 

Caftr.ind.L.Mmia-  recover  the  Legacy,  as  if  the  Difpofition  had  been  fimpJeb. 

ns,  d.  §.  fin  autem.      Now  ( 1 9)  that  we  have  feen  in  what  Cafes  the  aforefaid  Bond 

hath  Place,  and  in  what  Cafe  it  hath  no  Place,  it  fhall  not  bj  amifs, 

in  a  Word,   to  fliew  the  Manner  and  Form  of  the  Bond,   and  to 

whom  it  muft  be  made,  and  whether  Sureties  be  required.     The 

Form  thereof  is  this,  {Kot  to  do  that  Thing  which  is  contained  in 

the  Condition  ;   or  eife  to  reftore  the  'Things  difpofed,  together  zvitb 

c   l.  cum  films  §.  all  the  mean  Fruits  and  'Profits  thereof0.)     The  Bond  is  to  be  made 

qui  Mutianam  ff.  ^  tnc  2?xocutor  unto  the  Subftitute  d,  or  him  that  is  appointed  Ex- 

<•Bail.inAmh.cui  ecutor  in  Place  of  him  that  is  bound,  if  the  Condition  be  not  ob- 

rcUSum,  c.  de  in-  fCrvcd  e.     And  if  there  be  no  fuch  Subftitute,  then  to  the  Co-execu- 

e  BaiSn  d.  Auth?  «*  f;  and  if  therc  be  no  Co-executor,  then  to  the  Ordinary,  becaufe 

f  idem  Bald.  ibid,  he  doth,  as  it  were,  fuccced  where  any  dieth  Inteftatc  6.     Likcwife, 

s  star.  Ed.  5.  an.  t]ie  Legatary  rnuft  enter  Bond  to  him  that  is  fubftituted  unto  him  ; 

pracftand9a  Vcft  °hu-  if  there  be  no  Subftitute,  then  to  the  Collegatary  5   if  there  be  no 

jufmodicautioMu-fuch^  then  to  the  Executor ;   if  there  be  no  Executor,  then  to  the 

ribw  cS'tSad-  Ordinary  h.     There  needs  no  Surety  neither  for  any  Thing  immova- 

miniftratio'  lit  con-  ble,  nor  for  a  Thing  movable,   unlefs  the  Party  be  not  fit  or  fuffi- 

«£\,  .  .  .    .   cient ». 

l>   Bald.  ind.  Auth. 

cui  rcli&um,  C.  de  India,  vid.        '  D.  Auth.  cui  reli&um. 

§.  X.  Whether  it  be  diffident,  that  the  Condition 
was  once  accomplifhed,  though  the  fame  do  not 
continue. 

1 .  Many  Cafes  wherein  it  is  fujficient,   that  the  Condition  was 

once  accomplished,  though  it  do  not  fo  continue ;  and  contrari- 
wife,  many  Cafes  wherein  it  is  ?iot  f?/fficient>  that  the  Condi- 
tion was  once  accomplifjed,  unlefs  it  do  continue. 

2.  The  Order  to  be  obferved  in  this  'Diver  jity  ofCifes. 

3.  If  the  Condition  be  cafual,  then  it  is  fufiftcient  that  the  Condi- 

tion was  once  accomplifjed. 

4.  Divers  Examples  of  this  Conclufion. 

5.  If  the  Condition  be  arbitrary ,  then  it  is  not  f&fficierit,  that  the 

Condition  was  once  accomplifjed. 

6.  Divers  Examples  of  this  Conclufion. 

7.  If  the  Condition  be  mixed,  then  it  is  fufficient  that  the  fame 

was  once  accomplifjed. 
2  8,  Examples 


M 
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8.  Examples  of  this  Cqnclufion. 

9.  What  if  the  Condition  indure  not,  by  the  Fault  of  the  'Party, 

by  whom  it  is  to  be  accomplifhed. 

10.  What  if  the  Party  be  already  married,  to  whom  any  'Thing  is 
bequeathed  conditionally  (If  he  mall  marry.) 

1 1 .  What  if  the  Executor  or  Legatary  were  once  willing,  and  af- 
terwards unzvilling  •,  whether  Jhall  the  Condition  be  reputed  for 
accompliflied  1 

12.  In  this  la  ft  £.  either  hath  divers  Authors. 

1 3.  The  Opinion  of  the  Author  of  this  "Book. 

14.  An  Anfwer  to  an  Objection. 

15.  Divers  Limitations  of  the  former  Conclusion,  whereunto  the 
Author  of  this  Book  did  fubfcribe. 

"Any  (1)  Cafes  there  be,  wherein  it  is  fufficient  for  the  Perform- 
_L   ance  of  the  Condition,  that  the  fame  was  once  accomplifli- 
ed;  tho'  the  fame  do  not  (till  indure  in  the  fame  Eftate  k.    Other  k  Jaf.  &  L.  fi  quis 
Cafes  there  be,  wherein  it  is  not  fufficient  once  to  have  performed  a*r(;£e!?  c  d.e  m' 
the  Condition,  unlefs  there  be  a  Continuance  of  the  Performance  '.  ditk  eft  reguia'  noii 

...  paucis     ampliatio- 

nibus  &  limitatiombus  lllnftrata.        ■  Jaf.  in  L.  in  fubftitutione  ff.  dc  vulg.  8c  pupil,  fub.  ubi  re^ulam  tradi- 
dit  fex  fallentiis  exornatam. 

But  becaufe  it  would  grow  to  an  infinite  Matter,  to  recite  every 
particular  Cafe  m,  it  is  meet  to  fet  down  fome  general  Conclufions  m  $$*■  j? ,  r£  ™r 
or  Diftinclions,    whereunto  and  whereby  all  thofe  particular  Cafes  de'tuT  jaY^eflrt 
may  be  reduced  and  decided.  Ber.  Diaz.  Traft. 

Firft  (2)  of  all  therefore,  we  are  to  inquire  the  Nature  of  the  Con-  res>?  foh  verb* 

,.  ^  /     1        -i  r     1         1-  •      n  conditio,  reg.  1 10. 

dition,  whether  it  be  cajual,  arbitrary,  or  mixt n.  a  De  quibus  fupra 

eadem  part.  <j.  5.  & 
Bar.  in  L.  1.  de  Inftit.  &  fub.  C.  Minfing.  &  Vigl.  in  §.  Pen.  Inftit.  de  hsred.  Inftit. 

If  (3)  the  Condition  be  meer  cafual,  that  is  to  fay,  fuch  a  Condi- 
tion, whereof  the  Event  is  to  us  uncertain  °,  then  it  is  fufficient  that  "Supra  eadem  parr. 
the  fame  was  once  accomplifhed,  though  it  do  not  continue  ftill  in  ^J;  ££j£  ^b~ 
the  fame  State  P.     As  (4)  for  Example ;  the  Teftator  maketh  thee  fortuitum. 
his  Executor,   or  giveth  thee  a  Hundred  Pounds,   if  A.  B.  mail  be  J  L-  ri?a[s^r£ 
Proctor  of  the  Univerfity  of  Oxford  <i.     Now  if  at  any  Time  after  ft  ™ 
the  Making  of  his  Will,  A.  B.  be  Proctor,   whether  after  the  Tefta- s  d.  l.  fi  quis  ha- 
ter's Death  or  before,  or  whether  he  continue  ftill  Proctor,  or  not,  it  3j Ji  j*g  ^ 
is  not  material1 ;  yea,  though  he  were  depofed  from  his  Office,  it  is  fuei-it  Conful,  vei 
fufficient  that  once  he  was  Proctor,  the  Condition  being  cafual ;  and  P™*or»  ficc.^ui  no- 
fo  thou  art  to  be  admitted  to  the  Executorfhip,  and  mayeft  obtain  n0n^ft  diffimfle""1 
the  Legacy,  as  though  A-  B.  were  Proctor  ftill  f.     So  it  is  if  the  Te-  r  d.  l.  fi  quis  hx- 
ftator  make  thee  his  Executor,  or  give  thee  a  Hundred  Pounds,  if  r^ichard  Scaiii  in 
A.  B.  fliall  be  Doctor  of  the  Civil  Law,  though  afterwards  he  be  de-  d.  L.  fi  quis  h^re- 
graded  *.     Likewife,  if  the  Teftator  doth  make  thee  his  Executor,  dem-   .      . 
or  give  thee  a  Hundred  Pounds  if  his  Daughter  fliall  be  Widow.  In  ftifuat;one,  '  #.  "de 
this  Cafe,  if  his  Daughter  happen  at  any  Time  to  be  Widow,  thou  vuig.fub.'n.  n. 
mayeft  be  admitted  to  the  Executorfhip,  or  obtain  the  Legacy,  al-  \  B*Id/.o"^  fiJ^ 

<      ■      -1         1  r  11  iTii..  J  °c   m  "'>-'•   Via.    C 

beit  ihe  do  afterward  take  a  new  Husband  ".  GratfThefaur.com. 

op.   §.  legatum,  q. 
53.  referens  ibi  banc  op.  effe  veram.  cui  concinit  Mantic.  dc  conjeft.  ult.  vol.  lib.  12.  tir.  15, 

Li  If 
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If  (5)  the  Condition  be  arbitrary,  that  is  to  fay,  fuch  a  Condition 

*  sichard.in  Rub.  as  the  Law  efteemeth  to  be  in  our  Power  x  ;  then  it  is  not  Sufficient 
ds-  I"fti&SM-ulf  C  tnat  lt  ^e  once  accomplished,  unlefs  it  do  continue  v.  As  for  (6) 
§;1SPen.  inftit.  "de  example  j  the  Teftator  maketh  thee  his  Executor,  or  giveth  thee  a 
hired,  inftiruend.  Hundred  Pounds,  if  thou  pay  to  J.  B.  Ten  Pounds;  thou  payeft  Ten 
y  Bjr'cinj L'  2'  1r  Pounds  to  ^.  I?,  and  when  thou  haft  fo  done,   thou  takeft  it  from 

cond.  oc  demon,  a.  ,  .  .  .,.  .  ?  „      . 

Sichard.in  L.fiquis  him  again.  1  his  Payment  is  no  Payment,  becaufe  thou  didft  not 
h^redem  de  inftit.  fuffer  the  Money  to  continue  with  him;  and  therefore,  in  this  Cafe, 
opinio  communis tnou  art  repelled  from  being  Executor,  or  obtaining  the  Legacy  z: 
eft,  ex  relatione  So  it  is,  if  the  Condition  do  include  a  Continuance  of  Time.  As 
Graff.Thefaur.com.  for  example;  the  Teftator  maketh  thee  his  Executor,  or  giveth  thee 
57!  n.  3!SatUm>  q  a  Hundred  Pounds,  if  thou  permit  A.  B.  to  have  a  Way  thorow  thy 

*  L.  fi  foluturis  ff.  Ground.     In  this  Cafe,  it  is  not  fufficient,  that  thou  permit  him  to 

fbii KdSiifi  have  a  WaY>  or  Pafs  thorow  thy  Ground  for  a  Day  or  Two,  but 
L.fiquishsredem,  thou  muft  fuffer  him  fo  long  Time  as  the  Teftator  hath  afligned,  o- 
" V)  &  Si  h  d  tnerw^e  tne  Condition  is  not  faid  to  be  compleat  a.  But  what  if 
in  d.  L.  fi  quis  hs-  the  Teftator  make  thee  his  Executor,  or  give  thee  a  Hundred  Pounds, 
redem  de  inftit.  &  if  thou  give  Ten  Pounds  to  J.  B.  thou  of  Pity  and  Compaifion  gi- 
t Supra  eadem  part.  ve^  him  Ten  Pounds,  being  ignorant  of  this  Condition  :  Whether  is 
§.  7.  in  princ.  per  it  fufficient  that  thou  didft  once  give  him  Ten  Pounds  ?  In  this  Cafe 
gioff.  &  dd.  in  A  the  Condition  is  not  reputed  for  accomplished ;  and  therefore  if 
&  Graff.  Thefaur!  thou  wilt  be  Executor,  or  obtain  the  Legacy,  thou  muft  once  a- 
com.  op.§.legatum,  gain  give  him  Ten  Pounds,  as  elfe where  I  have  declared  b:  For 
^Supra  eadem  part  where  the  Condition  is  arbitrary,  it  muft  be  obferved  precifely  c, 
§.7.  '  unlefs  it  be  in  fuch  a  Cafe  as  it  cannot  be  iterated  d.     For  example; 

*  P-L*£.quJsh^"thou  art  made  Executor,  or  haft  a  Hundred  Pounds  bequeathed  un- 
durdl'ibid.  nTj.  "  to  thee,  if  thou  remit  to  A.  B.  Ten  Pounds  which  he  oweth  thee : 

In  which  Cafe,  if  thou  releafe  the  faid  Debt  of  Ten  Pounds,  before 
thou  k  no  weft  of  the  conditional  Difpofition,  this  Act  Shall  be  account- 
ed for  an  Accomplishment  of  the  Condition,  becaufe  now  thou  canft 
«  Sichard.  &  alii  not  do  it  again  e. 

in    d.    L.    fi    quis 
haeredem  de  Inftit.  &  fub.  C. 

When  (7)  the  Condition  is  a  mixed  Conditio?!,  then  it  is  fufficient 
redem"  ^Adde  Ga-  t^iat  tne  *"ame  was  once  accomplished,  though  it  do  not  fo  continue f. 
briel.  lib.  4.  com.  For  example;  (8)  The  Teftator  maketh  his  Daughter  Executrix,  or 
concluf.  titdefidci  givetn  ncr  an  Hundred  Pounds  if  She  marry;  She  marrieth;  after- 
6°dd!  inC°d!CL.  a  wards  her  Husband  dieth,  or  they  are  divorced  by  Occafion  of  his 
quis  haeredem.  Fault :  In  this  Cafe  me  is  to  be  admitted  to  the  Executorship,  or 
*>  dd.  m  d.  L.  fi  may  0brain  the  Legacy,  as  if  the  Marriage  had  not  been  diflolved, 

quis  hasred.  quorum  ,       1  .  _  .     D     -J '  •  r-   /   \    1         t-»      1  1       ~        r 

Bald.  Sal.  &  Alex,  by  Death  or  Divorces.  But  it  (9)  her  rault  were  the  Occafion 
ineaopinioncfunt,  0f  the  Divorce,  it  is  more  doubtful  whether  the  Condition  Shall  be 
fit  completa  :  Sed  accounted  for  compleat  to  her  Benefit h.  In  which  Cafe  neverthe- 
Ang.  Jaf.  Dec.  &  lefs,  their  Opinion  feemcth  the  truer  and  founder,  who  hold,  that 
moderm  fere  om-  trie  j^aw  fofa  eKiLft  no  more  at  her  Hands,  by  Reafon  of  this  former 

nes  contranum  de-  _       ,.  .         .  ,     ,  „  ,        «'«',,  t-«, 

fendunt.  Condition,  but  that  the  marry,  not  that  lhe  mould  commit  no  rault, 

» Hoc  tutiuseffe re- whej;eDy  the  Marriage  muft  be  diflolved  ' :  And  therefore,  having 
cffc'rcS'DecTin  performed  the  Condition  by  Marriage,  the  Divorce  doth  not  repel 
d.  l.  fi  quis  haire-  her,  the  rather,  becaufe  She  did  not  offend  of  Purpofe,  to  infringe 
dem.  Quia  vk.  Lex  ^  condjtion  k.     Indeed,    if   She  did  marry  only   to   obtain  the 

ilia  loquatur  indi-  _  n  .  _  '  -it-.  r     .  .-  j.ti 

ftinfte.  Executorihip  or  Legacy,  not  with  Purpoie  to  continue  a  dutirul 

*  Dec.  in  d.  L.  fi 

quis  haeredem,  cuius  opinio  facilius  admitti  debet,  quandoquidem  apud  nos  pro  criminc  folum  ipfum  matri- 
monii  alias  debite  riteque  contra&i  vinculum  non  diffolvatur,  fed  feparctio  tantum  fit  a  menfa  &  a  thoro. 

i  Wife, 
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Wife,  and  afterwards  commit  Adultery,  whereby  fhe  is  feparated  ; 
The  Condition  is  not  fatisfied  by  that  Marriage,  and  confequently, 
fhe  can  neither  be  Executrix,  nor  obtain  the  Legacy  '.     But,  how  '  Dec.  sichard.  & 
may  it  be  known,  whether  fhe  did  marry  with  Purpofe  only  to  ob-  j^1  ™  d"  L'  fl  1uis 
tain  the  Benefit  of  the  Difpoiition,  or  with  Purpofe  to  continue  a  du- 
tiful Wife  ?  The  Shortnefs  of  Time  betwixt  the  Marriage,  and  the 
committing  of  the  Fault,  doth  declare:  For  if  fhe  marry  on  the  one 
Day,  and  commit  the  Crime  on  the  next ;  this  is  a  Tcftimony  that 
fhe  had  not  a  Meaning  to  indure  the  Yoke  of  Marriage  m.    Further- m  Sichard.  ubi  fu- 
more,  if  the  Marriage  were  not  lawful  from  the  Beginning,  either  by  Pra- Ar£-  L-vcnrri 
Rcafon  of  the  Minority  of  the  Perfon,  or  by  Reafon  of  Confanguini-  kg  "VS. dc  *** 
ty  or  Affinity,  the  Condition  is  not  reputed  accomplished  n.  n  L.  Pen  quando 

QlCSIC^*  Ccd.  I_    (leEC 

conditio  dc  cond.  &  demon,  ff.  Mantic.  de  conje&.  ult.  vol.  lib.  u.  Tic.  is!  n.  22. 

What  (10)  if  the  Party  whom  the  Teftator  maketh  Executor,  or 
doth  bequeath  any  Legacy  unto  conditionally  {if  foe  jh all  marry)  be 
already  married  at  the  Time  of  the  Will-making,  whether  by  this 
Marriage  is  the  Condition  faid  to  be  compleat?  If  the  Teftator  were 
ignorant  of  the  Marriage,  the  Condition  is  faid  to  be  accomplimed, 
otherwife  not  °  j  as  hereafter  is  more  fully  declared.  o  l.  fi  ha  fcriptum 

§.    fi   pater,    tf,  de 
leg.  2.  Mantic.  dc  conjeft.  ult.  vol.  lib.  11.  tic  18.  n.  16. 

What  (11)  mall  we  fay  to  this  Queftion  ?   The  Teftator  maketh 
J.  B.  his  Executor,  or  giveth  him  a  Hundred  Pounds  if  he  marry 
his  Daughter ;  J.  S.  offereth  to  marry  her,  fhe  refufeth ;  afterwards 
fhe  being  willing,  confenteth,  and  then  he  refufeth  ,•  whether  in  this 
Cafe  ought  J.  £.  to  be  admitted  Executor,  and  may  recover  the  Le- 
gacy, as  if  he  had  married  her,  yea,  or  no  P  ?  Indeed,  if  fhe  had  ne- p  De  hac  q.  vide 
ver  been  willing  or  confenting  to  be  married,  it  were  a  clear  Cafe,  fun"80^  de  prx" 
that  feeing  it  flood  not  by  him,  wherefore  the  Condition  was  not  ac-  fump.  183.  pertot 
complifhed,  but  by  her,  then  the  Condition  fhould  have  been  repu- 
ted in  Law  to  have  been  accomplifhed  ^,  as  hath  been  heretofore  de- q  c.  cum  r.on  ftar. 
clared  r.     But  the  Cafe  being  altered,  and  fhe  who  was  unwilling  c^mvm»ri  de  «& 
before,  being  now  at  length  become  willing  and  confenting,  theQue-  'J  Supra  cade m  part. 
ftion  is  more  doubtful  f :   Wherein  very  (1 2)  many  do  hold  the  Af-  $■ 8- 
firmative,  efteeming,   that  the  Condition  being  once  accomplilhed  1  .^e^ni^&fnb." 
by  her  Refufal,  it  is  fufficient,  though  it  do  not  fo  indure  5  and  that  C-&  per  Manric.de 
in  Cafe  we  are  to  refpetf:  the  Beginning,  and  not  the  Succefs c.    O-  ^jf\u8lr'™j"lib* 
thers  do  hold  the  Negative,  fuppoling  the  Condition  ought  not  to  be  «  Bald  Sal.  Alex, 
accounted  for  accomplifhed,  unlefs  he  that  is  to  reap  the  Benefit  by  sichaict- ind-  L-  '• 
the  Performance  thereof,   do  continue  and  perfevere  in  Readinefs  &  Moi^in i^oftn! 
and  Willingnefs  to  perform  the  fame,  and  that  the  leaft  Delay  is  e-  ad  Dec.  in  eand.L. 
ver  hurtful  ".  &^uf ir?d"  l?P L 

Either  Opinion  hath  many  Authors  of  great  Authority ;  and  albeit 
it  may  feem,  That  this  Condition  being  a  mixt  Condition,  not  con- 
fiding in  his  own  Power  alone,  on  whom  it  is  impofed,  but  in  hers 
alfo  j  that  therefore  being  once  accomplifhed,  it  is  fufficient,  though 
it  do  not  fo  continue :  As  in  in  the  former  Examples  of  being  Proitor, 
Do&or,  Wife,  or  Widow,  where  the  Conditions  be  reputed  for  fully 
performed,  howfoever  afterwards  the  Proctor  be  depofed,  the  Doctor 
degraded,  the  Wife  divorced,  or  the  Widow  married. 

Yet  notwithstanding  (13)  I  do  rather  cleave  to  them  which  do 
hold  the  negative  Opinion  x,  and  fo  that  howfoever  in  this  Ca&J.B.  *£°"  tamen.  j."- 

D  r  T    1  diftmae    in    infra 

L  1    2  Were  hoc  ipfo  §.  in  fin. 
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were  at  the  firft  willing  and  ready  to  have  accompliihed  the  Condi- 
tion, and  that  it  did  not  then  itand  by  him,  wherefore  the  fame 
was  not  performed ;  yet  afterwards  me  confenting  and  he  diffenting, 
it  is  in  Effect,  as  if  he  had  been  unwilling  at  the  Beginning,  and 
confequently,  that  he  is  not  to  be  admitted  Executor,  nor  to  reco- 
ver his  Hundred  Pounds  by  Virtue  of  this  Difpofition. 

To  (14)  the  former  Objection,  that  is  fufficient,  that  a  mixt  Con- 
dition be  once  accomplifhed,  though  it  do  not  fo  indure ;  as  appear- 
eth  by  thofe  late  recited  Examples ;  it  may  be  anfwered,  that  there 
the  Condition  was  once  actually  compleat,  which  was  all  that  the 
y  jaf.Dec.sichard.  teftator  feemed  to  require  y  in  thofe  Cafes :  But  here  the  Condition 
inftit!  &  fub.c      was  never  in  Act,  and  fo  the  Performance  thereof  came  fhort  of  the 
*  id  quod   dare  Teftator's  Defire  z.     Wherefore,  as  I  laid  before,   I  do  rather  fub- 
Sr  cTvtbl  te- fcribe  t0  tlieir  Opinion,  who  do  hold  that  in  this  Cafe  the  Condition 
ftatoris  dicentis  (fi  is  no  more  reputed  for  compleat  in  Law,  than  it  is  in  Fact,  and 
duxerir  fiiiam  me-  confequently  that  he  can  reap  no  Benefit  thereby,  by  whom  it  ought 

am.)    nee  obucias         ,       l     ,       J  c     j9 

per  eum  non  fte-  to  have  been  performed  a. 

rifle,  ex  quo  nunc  _  .       '  . 

flat.  Sin  adhuc  urgeas  conditionem  tunc  primum  pro  impleta  haberi,  quando  per  eum  non  ftetit:  Refpon- 
deo  illud  plus  habere  fubtilitatis  quam  sequitatis,  quippc  qui  non  credam  fatisfacVum  efle  voluntati  teftantis 
unica  nuptiarum  oblatione,  muliere  poftea  confentiente,  ita  ut  non  fubfecutis  nuptiis  legatum  jure  pofci  non 
poflit.  *  Fateor  tamen  contrariam  opinionem  dici  communem,  tefte  Sichardo  in  d.  L.  1.  de  Inftit.  &fub.  & 
quidem  attenra  juris  fubtilitatc,  candem  opinionem  magis  ferendam  efle  non  prorfus  nego  ;  fed  infpefla  tefta- 
toris  voluntate,  non  ita. 

And  this  Opinion  I  fuppofe  to  be  more  agreeable  to  the  Meaning  of 
t  Mens  autem  te-  the  Teftator,  and  therefore  to  be  preferred  b,  certain  Cafes  excepted. 
ftat°[ffime1nvefti-  C1*)  One  Cafe  is,  where  the  Executor  or  Legatary,  upon  the  Refu- 
fanda,1  &  tanquam  fal  of  her  Offer,  doth  marry  another  Woman,  for  then  it  is  too  late 
regina  eolenda  eft,  to  repent,  feeinp;  from  that  Time  he  hath  juft  Caufe  to  refufe  her 
Rub! Sc1" Offer  after  he  hath  married  another  Woman  c.  Another  Cafe  is, 
c  socin.  in  L.  in  when  the  Teftator  remitteth  a  Debt  which  is  due  unto  him  :  As  for 
cond  C&4'defrnoC!iC  cxamPle s  tne  Teftator  remitteth  to  A.  B.  a  Hundred  Pounds  which 
Maniic.de  conjea.'  he  oweth  him,  if  he  marry  his  Daughter,  J.  2?.  is  willing  and  offer- 
uit.  vol.  lib.  ii. tit.  etn  to  marry  her ;  flic  refufeth,  afterwards  me  is  willing.  This  new 
dS'  ?i&^nTst  Willingncfs  doth  not  hinder  the  Legatary,  being  before  delivered, 
n.  ;o.  1.4.  '  and  the  Action  extinguifhed  by  her  Refufal  d.  Another  Cafe  is  like 
^Manticubifupra.  unto  t^lSi  when  after  the  Refufal  made  by  the  Woman,  and  before 
her  Repentance,  he  whofc  Offer  was  before  rcfufed,  is  admitted  to 
the  Executorfhip,  and  doth  obtain  his  Legacy,  and  is  poflefled  there- 
of: For  notwithstanding  her  Repentance  and  new  Willingnefs,  he 
eMantic.ubifupra.  may  retain  that  whereof  he  was  poifefled  e.  Another  Cafe  feemeth 
poft  Socm.  in  d.  l.  tQ  ^c  ^^  naraeiy3  when  fome  fpecial  Thing  is  bequeathed.  As 
cond.  &  demon,  ff.  for  example ;  the  Teftator  doth  bequeath  unto  thee  his  white  Horfe, 
Menoch.  ubi  fupra.  or  an  Hundred  Pounds  lying  in  his  Cheft,  if  thou  marry  his  Daugh- 
n'  3°'  ter,-  for  ftraight  way  by  her  Refufal  thou   haft  gotten  a  certain 

f  Socin.  ubi  fupra.  Right  in  the   Thing  bequeathed  f.     If  there  be  any  other  Cafes 
hue  pertinent  qua;  w}ierein  tne  Affirmative  hath  Place,  they  are  more  ftrange,  nor  eafily 

fupenus  ditta  funt  ...  ,  iir-  %  rr  ^      ^  J 

cadem  part.  §.4.  in  like  to  happen,  and  therefore  not  fo  neceilary  to  be  known  ". 

Brook.  Abridg.  tit. 

Dcvife,  nu.  6,  50.  Bald.  Sal.  &  Alex,  in  L.  1.  de  Inftit.  &  fub.  C.        6  Vide  Menoch.  de  lib.  4.  prjefump.  18;. 
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§  XI.  Of  divers  Conditions  which  may  feem  doubt- 
ful, whether  they  be  lawful  or  unlawful ;  and  firft 
of  thofe  Conditions,  whereby  the  Liberty  of  ma- 
king Teftaments  is  hindered  ',  how  far  the  fame  are 
lawful  or  unlawful. 

i.  Certain  Conditions ;  whereof  it  may  he  doubted  of  fane,  whe- 
ther they  be  lawful  or  unlawful. 

2.  Captious  Conditions  dejlroy  the  Tefiame?it. 

3.  Captious  Conditions,  wherefore  they  be  fo  termed. 

4.  Tefiaments  are  to  be  made  with  all  Freedom,  not  only  without 

Fear  of  Lofs,  but  alfo  without  Hope  of  Gain. 

5.  This  Tropojition,  that  captious  'Difpofitions  are  void,  diverfly 

extended. 

6.  The  fame  Tropojition  diver  fly  limited. 

7.  Another  Kind  of  Condition  againjl  the  Liberty  of  making  a 

Tejlament. 

8.  The  Teftaiimit  improperly  termed  captious,  which  is  referred 

to  the  Will  of  another. 

9.  The  Tejiator  s  Will  may  not  depend  of  another  Mans  Will, 
and  what  is  the  Reafo7i  thereof. 

0.  What  if  he,  to  whofe  Will  the  Teftator  did  refer  his  own  Will, 
ffiould  ?nake  a  Will  in  the  JSLame  of  the  Teftator. 

1.  As  another  Mans  Soul  is  not  my  Soul,  fo  his  Will  and  Tejla- 
ment  is  not  my  Will  and  Tejla?ne7it. 

2.  It  is  lawful  for  the  Tejiator  to  refer  his  Will  to  the  Will  of 
another,  being  joined  with  a  Faff. 

3.  So  it  is  when  the  Teftator  doth  refer  his  Will  to  the  limited 
Will  of  another. 

4.  When  is  the  Teftator  faid  to  refer  his  own  Will  to  another's 
abfolute  Will,  and  when  to  his  limited  Will. 

5.  The  'Declaration  of  the  Tejiator  s  Will,  may  be  referred  to 
another. 

6.  What  if  Relation  be  made  to  the  Will  of  the  Executor  or  Le- 
gatary. 

7.  In  Favour  of  Liberty,  the  Difpojition  may  be  referred  to  ano- 
ther's Will. 

8.  So  may  the  Difpojition  which  is  made  Ad  pias  caufas. 

9.  He  that  doth  commit  all  his  Goods  to  the  Difpojition  of  ano- 
ther, doth  not  die  Intejlate. 

FOrafmuch  (1)  as  there  are  divers  Conditions,  which  are   nei- 
ther limply  lawful,  nor  limply  unlawful,  but  in  divers  Refpe&s 
lawful  and  unlawful,  efpecially  thofe  Conditions  whereby  the  Li- 
berty of  making  a  Tefta?nent  f,    or  the  Liberty  of  Marriage  g,  or  f  Dc  qua  condi- 
tio Liberty  of  alienating  the  Thing  difpofed  h,  may  be  hindered  ^^0^0^' 
or  reftrained ;  I  thought  it  convenient  in  this  Place  to  fhew  how  s  Dc  qua  infra  §. 
far,  and  in  what  Cafes  thefe  Conditions  be  lawful  or  unlawful,  and  F°x-      . 

1     j_  -r-irf  rL  ..1         1  '' Dc  qua  infra  ead. 

what  Efteft  they  have.  part.  §  rj. 

And 
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And  firft  of  all,  (2)  concerning  thofe  Conditions  which  do  hinder 

that  Liberty,  which  ought  to  be  had  in  making  of  Teftaments, 

•and  whereby  the  Difpofition  of  the  Teftator  is  laid  to  depend  of 

the  Will  of  fome  other  Perfon  :  Such  Conditions  are  unlawful,  and 

■  L  Ca  tatorias  dc  ^°  deftroy  the  Force  of  the  Difpofition  l ;  and  (3)  (therefore,  if  the 

h*'red.PTnftitucncU  Teftator  make  thee  his  Executor  upon  Condition,  if  thou  (halt  make 

l.  Captaroriae,  de  fcm  thy  Executor  ;  or  give  thee  a  hundred  Pounds  by  his  Tefta- 

JonasidemiSio.  racnt  conditionally,  if  thou  flialt  give  him  a  hundred  Pounds  in  thy 

c.Co'var.inc.cum  Tcftament :    This  Kind  of  Difpofition  is  faid  to  be  captious  k,  be- 

tibideteftacxr.    ^j    herC:jy  the  Teftator  goeth  about  to  catch  or  intrap  thee  to 

*  Ilia cnim  voluntas  ,       ,  .  /       v  ^         •         i  •  1         J      j    r>  j        -  r 

propriedicimrcap-  make  him  thy  Executor,  or  to  give  him  a  hundred  Pounds,  in  cafe 
ratoria,  quae  fit  Tub  thou  die  firft  !,  and  to  binder  that  Liberty  which  thou  ftiouldft  en- 
SntaSPCovar.Vi?n  iov  in  making  of  thy  Teftament.  For  when  thou  haft  made  him 
c.  cum  tibi  de  thy  Executor  and  dicft,  then  hath  he  that  which  he  looked  fori  he 
tefta.  cxt.  sichard.  js  now  thy  j?xecutor,  and  thou  on  the  contrary  art  fruftrated  of 
de  mil.Crcfton.nc!'  that  which  thou  perhaps  didft  look  for  j  for  being  dead,  thou  canft 
1  Alciat  Perergon.  not_  be  his  Executor  m.     And  therefore  (4)  as  in  Marriages  the  fame 

Ml 'lib'    3Emen"  Pu§nt  to    ^e   ^rCC'   n0t   0n^   ^r°m    ^ear   °^  ^u^c"n§   Lo^    DUt    alfo,- 

dac.  c!  1 5.'  from  fear  of  not  obtaining  Gain  n  :    So  in  Teftaments,  the  fame 

m  vide  Minfing.  OUgi-,t  to  be  made  with  all  Freedom,  not  only  without  fear  of  Pu- 
nbc."  Gemm'sC*de  niftiment  or  Lofs,  but  alfo  without  Hope  of  Gain  or  Reward  °. 

fponf  cxtr. 

o  Sichard.  in  L.  captatorias.  C.  dc  mil.  tcfto.  n.  5. 

And  in  this  Confideration,  (5)  thefe  captious  Wills,  whereby  ma- 
ny under  Pretence  of  making  others  their  Executors,  or  gratifying 
them  with  Legacies,  do  fubtilly  procure  thcmfelves  to   be   made 
Executors,  or  otherwife  to  be  benefited  by  the  Difpofitions  of  others, 
pL.  ilia.  L.  capta- afe  fo  0&i0ViSm>  that  they  are  utterly  void  P,  albeit  they  be  military 
inttftuend!  L^cap-  Teftaments  1,  or  of  the  Father  among  his  Children  r,   or  of  a 
tatorias,  de  leg.  1.  Stranger  f,  or  Teftaments  Ad  pias  canfas  c,  or  Teftaments  made  in 
fi.  ca  tatorias  de  Time  of  Wars  ",  or  in  the  Time  of  Peftilence  x,  or  in  the  Prifon 
mii.Cte?ton.  c.  '     of  a  Tyrant  y,  or  in  Place  where  is  want  of  Witnefs  z,  or  before 
r  vafquc  de  fuccef.  ^  prjncc  a^  or  whether  it  be  Teftament  or  Codicil  b  ;  for  in  all 
ere*  lib.  2.  §  17.  th^c  q^cs^  and  cjivers  others,  fuch  captious  Wills  be  void  c. 

f  Vafque  ibidem.  .  . 

f  Nam  quod  dicitur  captatoriam  difpofitioncm  valere  quoad  piam  caufam  (ut  in  c.  cum  tibi  de  tefta.  extr.) 
Id  verum  ell  in  captaroria  difpofitione  improprie  fie  difta  quae,  viz.  pendet  ex  alieno  arbitrio,  prout  in  d. 
c.  cum  tibi.  6c  Covar.  ibid.  n.  2.  &  ftatim  fubjicicur,  non  autem  quando  difpofirio  fit  lub  fpe  remunera- 
tionis.  Sarmicntus  lib.  1.  fcleft.  op.  c.  4.  n.  8.  c.  6.  n.  33.  Sichard.  in  d.  L.  captatorias.  ■  Vafquius 
de  fuccef.  crca.  lib.  2.  §  17.  n.  83.        *  Vafq    ubi  fupra.        *,  ', a,  D,  c  ibidem. 

Notwithftanding  (6)  if  the  Condition  be  not  referred  to  the  Time 
to  come,    but  to  the   Time  paft,  or   prefent,    the   Condition    is 
not   unlawful,    nor  the   Difpofition  void:   And  therefore,    if  the 
Teftator   make    thee    Executor    of  his   Teftament,  if   thou  haft 
named  him  Executor  in  thy  Teftament,  or  giveth  thee  a  hundred 
Pounds  in  his  Will,  if  thou  haft  given  him  a  hundred  Pounds  in  thy 
<»  Sichard.  in  L.  "Will.  This  Condition  is  not  unlawful  d  ;  for  two  Perfons  may  make 
captatonas.  d.  mil.  ejt]ier  other  Executors,  or  otherwife  benefit  one  another  by  their 
Teftaments,  fo  it  be  done  in  Regard  of  good  Will  and  Affection, 
« Alciat. Parcrgon.  and  not  in  Hope  of  Gain  or  Remuneration  e. 
lib.  3.  c.  41.  Co- 
var. in  d.  c.  cum  tibi  de  tefta.  extr.  n.  I. 

Befides    this   former  Kind  of  Difpofition,  which   by  Reafon   of 

the  Condition,  appeareth  to  be  made  in  hope  of  Gain,  and  is  there- 

2  fore 
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fore  properly  termed  captious ;  there  (7)  be  other  like  Difpolitions 
which  be  repugnant  to  the  Liberty  of  making  of  Teftaments,  which 
alfo  are  faid  to  be  captious,  that  is  to  fay,  when  the  Tcftator's  Will 
doth  depend  of  the  Will  of  another  f  :  As  for  Example,-  the  Tefta- r  Covar.  in  d.  c. 
tor  maketh  thee  his  Executor,  or  giveth  thee  a  hundred  Pounds,  if^mribi  dc  tefta. 
J.  B.  will ;  or  thus :    The  Teftator  maketh  that  Perfon  his  Execu- 
tor, or  giveth  him  a  hundred  Pounds,  whom  thou  wilt  appoint  g.  e  Canonifts.  in  d. 
In  both  thefe  Cafes,  (8)  the  Difpofition  is  faid  to  be  captious  h.  Ne-  c.  cum  tibidc  tefta. 
verthelefs,  the  Condition  is  unlawful,  becaufe  it  is  againft  the  Li-  L^apTatorias?  dc 
berty  of  making  Teftaments,  wherein  (9)  the  Tefta  tor's  Will  ought  mil.  tefto.  c. 
not  to  depend  on  the  Will  of  another  *.     For  the  antient  Law-ma-  t"af^' in£"  ^"  ?p' 
kers  conlidering,  that  if  it  fhouid  be  lawful  for  Teftators  to* refer  CUm '  tibi.  "Graff 
their  Wills  to  the  Wills  of  others,  and  to  depend  upon  them,  then  Thefour.  com.  op. 
he  on  whom  the  Teftator  did  depend,  either  not  doing  any  Thing  f  l  ma^fHturia 
at  all,  or  elfe  doing  otherwife  than  the  Teftator  would,  by  that  ft",  dc  hsred.  infti- 
Means  the  Teftator  would  remain  deceived,  and  they  to  whom  the  tuend* 
Teftator  did  wifli  well,  fhouid  be  difappointed  k.     For  the  Avoid-  *sichard.  in  Leap- 
ing of  which  Inconveniencies  they  did  ordain,   that  every  Tefta-  tatorias  c.  dc  mil. 
ment  fhouid  perfonally  depend  of  the  Teftators  own  Will,  and  not Ie  on' "'  4" 
of  the  Will  of  another,  by  whom  the  Teftator  might  be  deceived  '.  I  sichard.  ubi  fn- 
And  (10)  thence  it  is,  that  a  Teftament  is  defined  to  be  a  Sentence  ^rraa'aPe^kll,s  ftin 
of  our  Will,  not  of  another  Man's  Will m.     Therefore,  when  thou  conjug.l.  ile**^" 
art  made  Executor,  or  fome  Legacy  is  bequeathed  unto  thee  (if m  Supra  1.  part.  § 
J.  B.  will)  as  is  fet  down  in  the  former  Inftance,  although  A.  B.  I'-fc^  inftimti 
mould  will  that  thou  fhouldft  be  Executor,  or  have  the  Legacy:  ff.  dehsred.  inftir! 
Notwithftanding,  thou  couldft  neither  be  Executor  n,  nor  obtain  P«"&«ni:  38.  lib. 
the  Legacy  °.     And  even  fo  where  the  Teftator  maketh  that  Per-  o'L,'no,jn7uIn'quam 
fon  his  Executor,  or  giveth  him  an  hundred  Pounds,  whom  thou  de  cond.  &  demon* 
wilt  appoint  (as  in  the  fecond  Inftance)  though  thou  fliouldft  appoint  w.0^1^0 r'^'  dJ? 
one,  yet  this  Appointment  fhouid  not  Iaenefit  him  P:  For  (11)  as  communis  opinio, 
thy  Soul  is  not  the  Soul  of  the  Teftator,  no  more  is  thy  Will  his  <]uam  ctiam.  defen- 
Will,  or  thy  Teftament  his  Teftament *;  neither  is  it  in  the  Power tmtiZ?'d?££ 
of  the  Teftator  to  refer  the  Subftance  of  his  Will  to  the  Will  of  exrr. 
another  r,  beine  fuch  a  Quality  as  cleaveth  to  his  own  Perfon,  and  A  Ban,  m  f*  Vf- 

,  °  •        1  ,        r  •  .    •     /->  c  dam  de  rcb.  dub. 

cannot  be  committed  to  another  *,  except  in  certain  Caies.  ff.  n.  7,  s.  Eaid. 

in  L.  executorem. 
C.  dc  execu.  rei  jud.  n.  5.  Parif.  conf.  58.  vol.  3.  n.  9.  Graft".  §  inftitutio.  q.  18.  n.  4.  q  Bald.  8c 
Angel,  in  L.  captatorias  C.  de  mil.  tcft.  Vaiq.  de  fuccef.  creat.  lib.  z.  §  17.  n.  81.  Peckius,  Tra&.  de  tefta 
conjug.  c.  17.  n.  3.  Parif.  de  confil.  38.  '  D.  L.  ilia  inftitutio.  ff.  de  hsred.  inftit.  Bar.  in  L.  quidam  de 
reb.  dub.  ff.  Peckius.  Traft.  de  tefta.  conjug.  lib.  1.  c.  27.  n.  3.  f  Sarmicntus.  lib.  i.  fcle£t.  intcrp, 
c.  6.   n.  2. 

The  firft  is,  when  (12)  the  Teftator  doth  not  refer  his  Difpofition 
to  the  fole  only  Will  of  another  Perfon,  as  in  the  former  Exam- 
ple, viz.  If  J.  B.  will ;  but  to  the  Will  joined  with  a  Fact  e :  As  '  L.  nonnunquam. 
for  Example;  the  Teftator  maketh  thee  his  Executor,  or  giveth  thee  ff  dc  cond-  &  de" 
an  hundred  Pounds,  if  his  Son  mall  go  to  the  Church  :  This  is  a 
lawful   Condition,    and   therefore  the  Condition  being  compleat, 
thou  art  to  be  admitted  Executor,  or  mayft  obtain  the  Legacy  u.  0  d.  l.  nonntm- 
And  yet  there  feemeth  but  a  little  Difference  betwixt  thefe  Condi-  <3uam-  Sarmiento* 
tions  (if  J.  B.  will)  or  (if  J.  B.  fhall  go  to  the  Church)  for  that  c  62„  !g     terp' 
it  is  in  his  Will,   whether  he  will  go  to  the  Church,   or  not.    But 
many  Things  do  greatly  hurt,  being  cxprefled  ;  which  not  expreffed, 
do  no  Harm  x.  *  D.  L.  connun- 

quam. 

Another 
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Another  Cafe  is  this,  When  (13)  the  Teftator  doth  not  refer  his 
Will  to  the  mere  abfolute  Will  of  another,  (as  if  A  B.  will)  but  to 
1  sichard.  in  d.  L.  jjjj  limited  Will  J  '•  As  for  Example;  the  Teftator  doth  make  thee 
m.Tteft.''3'  C°  de  Executor,  or  giveth  thee  a  hundred  Pounds  (if  A.  B.  Jloall  efteem  it 
convenie7it.)   In  which  Cafe,  if  A.  B.  mail  efteem  it  meet  or  con- 
venient that  thou  be  Executor,  or  have  the  Legacy  of  an  hundred 
t  sichard.  ubi  fii-  Pounds,  then  thou  art  to  be  admitted  to  the  one  2,  or  mayft  obtain 
pra. quamvis  quoad  ^Q  other  a.    The  (14)  Teftator  is  faid  to  refer  his  Difpofition  to 
neme?ftudnonpro>/^  mere  abfolute  Will  of  another,  when  he  committeth  the  fame  to 
cedit  fine  difficul-  his  Will,  to  his  Appetite  b  :  To  his  limited  With  wnen  he  referreth 
tare  majori,  jure  th   f  me  to  ^  Difcretion,  Judgment,  Wifdom,  good  Pleafure,  Dif- 

civili.Sarmienr.hb.        -  .  j/^r-  n      J 

z  felea.  interp.  c.  pohtion  and  Conicience  c. 

6.  n.  4. 

*  L.  fi  fie.  de  leg.  1.  L.  1.  de  leg.   1.  L.  fidei  commiffa  de  leg.  3.  ff.        l  Menoch.  de  Arb.  Jud.  fentent. 

lib.  1.   q.  7.         5  Jaf.  in  L.  fi  fie.  de  leg.  1.  ff.  Menoch.  d.  lib.  1.  q.  8. 

Thirdly,  When  (15)  the  Subftance  of  the  Teftator's  Will  is  not 
a  l. mrum.  §cum  referred,  but  only  a  Declaration  or  Election  d  :  As  for  Example,- 
dubdaBar.1ndL.  qui- tne  Teftator  maketh  one  of  his  Servants  his  Executor,  or  giveth 
dam  eodem  tit.  n.  him  a  hundred  Pounds,  whom  thou  (halt  chufe.  In  this  Cafe,  he 
s.Pcckius  detefta.  whom  thou  malt  chufe  of  the  Teftator's  Servants,  mall  be  Execu- 

coniug.    lib.    1.   c.  .it  t- 

J7.J  b  tor,  or  recover  the  Legacy  c. 

e  L.  fidei  commilT 

de  fidei  com.  lib.  in  fin  ff.  Parif.  conf.   38.  1.  3.  Graff.  §  Inftit.  q.  18.  n.  6.  ubi  aic  hanc  opinionem  effe  com. 

Another  (i<5)  Cafe  is,  when  the  Difpofition  is  referred  to  the  Will 
of  the  Executor,  touching  the  Executorfhip ;  or  of  the  Legatary, 
touching  the  Legacy  :  As  for  Example ;  the  Teftator  maketh  thee 
his  Executor,  if  thou  wilt ;  or  doth  give  thee  a  hundred  Pounds,  if 
thou  wilt :  For  this  Condition  is  not  only  permitted,  but  it  is  ne- 
fSupfacadem  part.  ccflfarily  required  f. 

5  6'  Another  Cafe  (17)  is  in  Favour  of  Liberty  or  Freedom  from 

Bondage  5  and  therefore,   if  the  Teftator  do  manumit  his  Villain, 
if  his  Executor  will,  it  is  as  effectual,  as  if  he  had  referred  the  fame 
e  L.  fidei  commif-  to  the  Difcretion,  or  Wifdom,  or  Confcience  of  his  Executor. 

fa.   de   fidei    corn- 
miff  1.  ff.  Sichard.  in  L.  captatorias.  C.  de  mil.  teflon. 

And  further,  when  (18)  the  Difpofition  is  made  Ad  pias  cat/fas, 

then  it  is  alfo  lawful  for  the  Teftator  to  commit  the  very  Subftance 

s  Paul,  de  Caftr.  of  his  Will,  to  the  free  and  abfolute  Will  of  another  s  i  and  there- 

6  Alex,  in  d.  l.  forC3  jf  the  Teftator  make  the  Poor  of  the  Parifh  his  Executor,  or 
confer  libA1t  g^c  them  a  hundred  Pounds,  if  A.  B.  will ;  this  is  a  good  Difpo- 

Boir.  &  Covar.  in  fitioil  *'. 

c.  cum   tibi.  Bald. 

in  c.  in  caufis  dc  eleft.  extr.  quorum  opinio  eft  com.  Graff.  §  Inftitutio.  q.  18.        h  Et  hoc  procedit  jure 
Can.  non  folum  quoad  legata,  fed  ctiam  quoad  Inftitutionem.  Covar.  in  d.  c.  cum  tibi.  n.  12.  referens  hanc 
op.  effe  veriorcm.    Tu  adde  Gabr.  lib.  6.  com.  concluf.  Tit.  pia  caufa.  cone.  3.  ubi  pulcherrime  hanc  con-  ' 
clufionem  ornat  variis  am  pi.  &  limitat. 

Finally,  (19)  If  the  Teftator  commit  the  Difpofition  of  all  his 

Goods  to  another ,-  this  is  lawful,  and  he  to  whom  the  Difpofition  is 

committed,  is  underftood  to  be  made  Executor,  to  diftribute  all  the 

1  c.  cum  tibi  dc  faid  Goods  In  pios  nftrs  l.  So  it  is,  if  the  Teftator  commit  his  Soul, 

'  Coftvm-.enTo.  Graff  and  a11  his  Goods,  to  the  Hands  of  another,  as  hath  been  heretofore 

d.  §  inftitutio.  q.  declared  k. 

18.      Peckilis     de 

tcfta  conjuc.  lib.  i.  c.  27.   Quorum  tcftimonio  haec  opinio  eft  communis.        v  Supra  eadem  part.  §  4. 

I  (j  XII.  Of 
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§  XII.  Of  thofe  Conditions  whereby  the  Liberty  of 
Marriage  is  reftrained,  &c.  how  far  the  fame  be  law- 
ful or  unlawful. 

1 .  Of  Conditions  againft  the  Liberty  of  Marriage,  fo?ne  are  law- 

l awful)  fome  unlawful. 

2.  Conditions  againft  the  Liberty  of  Marriage  are  all  unlawful, 
except  in  certain  Cafes. 

3.  'The  Reafons  wherefore  the  Conditions  againft  the  Liberty  of 

Marriage,  are  unlawful. 

4.  'The  'Prohibition  of  the  frfi  Marriage,   more  odious  than  of 

the  Second. 

5.  The  Condition  of  marrying  with  the  Arbitreirwit,  Willy  or 
Confent  of  another,  is  unlawful. 

6.  The  Reafon  wherefore  the  former  Condition  is  unlawful. 

7.  The  Condition  prohibiting  Marriage  for  a  Jhort  Time,  is  not 
unlawful. 

8.  The  Condition  prohibiting  Marriage  with  fome  'Perfons,  is 

not  unlawful. 

9.  Whether  the  Condition  prohibiting  Marriage  have  RefpecJ  only 
to  the  firjl  Marriage. 

10.  An  Occajion  of  Doubt,  whether  the  former  Conclujion  be 
true. 

11.  An  Anfwer  to  the  fame  'Doubt,  dijlinguijhing  whether  the 
Condition  be  affirmative  or  negative.  1 

12.  The  Condition  prohibiting  Marriage  in  fome  Place,  is  not 
unlawful. 

13.  The  Coiidition  having  Relation  to  the  Marriage  of  a  third 
Terfon,  is  not  lawful,  faving  where  that  third  Terfou  is  of 
Kin. 

14.  The  Condition  prohibiting  Marriage,  is  not  rejected  where 
Pia  Caufa  is  fubftitttted. 

15.  Affirmative  Conditions  about  Marriage,  are  not  rejected  but 
in  fome  Cafes. 

\6.  Some  affirmative  Conditions  of  marrying,  harder  than  the 
Negative  of  not  marrying. 

17.  The  Condition  of  marrying  with  the  Advice  or  Counfel  of 
another,  is  not  unlawful. 

18.  The  Condition  of  marrying  with  the  Confent  of  another,  is 
to  be  obferved  in  fart. 

19.  Difference  betwixt  thefe  Phrafes,  If  he  do  not  marry,  andy 
So  long  as  he  doth  not  marry. 

2  o.  The  Condition  of  not  7tianying,  doth  not  hinder  Reftitution 
[imply  impofed. 

ALbeit  (1)  all  thofe  Conditions,  whereby  the  Liberty  of  marry- 
rying  is  wholly  taken  away,  are  generally  difliked  ' :  Never-  'Lquotiesdecond. 
thelefs,  where  the  Conditions  be  fuch,  whereby  Marriage  is  not  al-  &  demon.  L.  fer- 
together  prohibited,  but  in  Part  reftrained,  as  in  refpect  of  Time,  ]£,'.  TraDe^ff.10** 
Place,  or  Perfon,  they  are  not  to  be  utterly  rejected  m.  m  l.  cum  ita  L. 

hoc  modo.  L.  fed 
Cu  §  cum  vir.  de  cond.  &  demon,  ff.  &  infra  hoc  §, 

M  m  "Where- 
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Wherefore,  that  we  may  the  better  know  when  thefe  Kind  of 
Conditions  be  admitted,  or  not,  I  thought  it  beft,  and  the  moft  ea- 
fy  Way  to  fet  down  a  Rule,  with  Ampliations  and  Limitations 
of  the  fame,  according  to  the  Diverfity  of  Cafes,  incident  to  that 
Purpofe. 

The  (2)  Rule  {hall  be  this,  T'hat  all  Condhwis  agahfi  the  Li- 
« "Eand.  rcg.  tradit  bert v  of  Marriage,  are  nnlavcful  n  ;  and  that  whenfoever  the  Tefta- 
Vigeliusin  fuime-  tor  jot}-,  appoint  his  Executor,  or  make  any  Bequeft  upon  fuch  Con- 
ScivHW^art^  &^™.  that  then  the  Condition  is  void,  as  if  it  were  not  written  ; 
lib.  14.  c.  13.  cum  and  that  he  who  is  made  Executor,  or  to  whom  any  Legacy  is  gi- 
decem  exceptioni-  fuch  Condition,  may  be  admitted  to  the  Executorship,  or 

bus.  Et  licet  idem  r,  ,        ¥  -p  ,  1       rri- r      rl-         1       j  1  r         10 

vigelius  poftea  ex- may  obtain  the  Legacy,  as  it  the  Dilpoiition  had  been  limple    . . 

iftimet  contra  rium 

jure  novo  conftitui,  &  ita  fupervacaneas  effc  illius  regulae  exceptioncs,  pace  tamen  tanti  viri,  nihil  novi  fta- 
tuitnr  in  primis  nuptiis,  in  quibus  vel  hodic  jus  antiquum  obriner,  ut  vere  atteftatur  Mantica  de  <onje£t.  uir. 
vol.  lib.  11.  tit.  19.  in  prin.  Cui  concinit  Graff.  Thefeur.  com.  op.  afferens  conditioncm,  qua  in  totum -pro- 
hibetur  matrimoriium,  in  virgine  turpem,  contra  bonos  mores,  atque  adco  de  jure  impoffibilem  effe,  denique 
communi  Dottorum  calculo  rejefiam.  §  legatum.  q.  50.  "  L.  quotics,  L.  fed  fi  §  fin.  L.  cum  tale.  §  Mcvise. 
de  cond.  &  demon,  ff.  L.  2.  C.  de  indict,  vid. 

The  (3)  Reafon  which  the  Lawyers  do  yield,  (I  mean)  of  the 

Unlawfulnefs  of  this  Condition,  is,  becaufe   it  is  contrary  to  the 

Procreation  of  Children,  and  repugnant  to  the  Law  of  Nature,  and 

r  Mamie,  de  con-  hurtful  to  the  Commonwealth  P  :  Whereuntp  it  may  be  added_,  that 

jca.ult.vol.iib.il.  j     v!-  Virginity   is  commended,   yet  Marriage  is  not  thereby 

condemned  j  and  therefore  (as  1  laid  before)  it  the  leftator  r.    I  a 

one  his  Executor,  or  give  him  an  hundred  Pounds,  if  he  do  not  rmr- 

q  I .  quoties  L.  hoc  ry  ;  this  Condition  is   unlawful,  and   as  if  it  were  not  written  9  : 

k°arumL de'TnT  ^v'^cn  (4)  Things  is  rather  true,  if  the  Executor  or  Legatary  were 

&  demon,  ff.         never  married  before-,  for  the  Prohibition  of  the  firft  Marriage  is 

r  iftiufmodi  fiqui-  n:uch  more  odious  in  Law  than  the  Second  r  :  For  albeit  it  be  com- 

pe^manferkWdua,  monly  and  truly  faid,  that  the  Commonwealth  hath  an  Intcreff, 

vel  cafte  vixcrit,  that   Teftamcnts  fhould  be  executed  f  j  yet  the  Commonwealth 

in"  Sis  fe/?  Amh'  ^^  a  Scatter  fctereft,  that  it  fhould   be  throughly  peopled,  and 

cui  rciiaum.  c.de  therefore  Marriage  not  to  be  prohibited  r. 

indift.  vid.  Covar. 

Epitom.  de  fponfal.  c.  2.  §  9.  n.  11.  Graff.  Thefaur.  com.  op.  §  legatum,  q.  50.  quamvis  earn  non  modo  du- 
ram,  fed  &  iniquam  exiftimavit  Peckius.  Traft.  dc  teftam.  conjug.  1.  1.  c.  24.  f  L.  Gallus  §  quid  fi  is.  de 
lib.  &  pollhu.  L.  vel  ncgare  quemad.  tcfta.  app.  ff.  *  L.  1.  fol.  matr.  L.  cum  ratio  §  fi  plures.  de  bon. 
dam.  ft.  Mantic.  dc  conjed.  ult.  vol.  lib.  II.  tit.  19.   in  prin. 

And  in  Confederation  hereof,  this  Rule  is  extended,  that  if  (5) 
the  Tcftator  make  fome  Perfon  his  Executor,  or  give  him  any  Le- 
gacy, if  he  marry   according  to  the  Appointment  or   Confent  of 
»  L.  c«m  tale  <j  fi  fomc  other ;  this  Condition  is  rejected  as  unlawful  u.     And  there- 
arbitratu.  d.  §  fi  fore  jn  trns  Cafe,  if  he  that  is  made  Executor,  or  to  whom  any 

Mevuc.    Gravctta.  _  ■      r     \     c  •        •  j  ^      j.\       r  •  j    t» 

confii.  i.n.  5-Man- Legacy  in  fuch  Sort  is  given,  do  marry  contrary  to  the  faid  Re- 
tic,  de  conjeft.  ult.  ftraint,  mentioned  in  the  Teframent,  he  is  to  be  admitted  to  the 
voLhb.  11.  nt.  18.  £xccutorfhip,  and  may  obtain  the  Legacy,  as  if  no  fuch  Condition 
*  D.  §  fi  arbitrate  had  been  expreffed  x. 

1.  turpia.  %  fi  Titite. 

de  leg.  I.  ff.  Gra.vetta.  8c  Mantic.  ubi  fupra  Peckius  de  tcfta.  conjug.  lib.  I.  c.  24.  n.  6.  ubi  dicit  hoc  pro- 
cedere  in  virgtnibus,  non  in  viciuis,  ob  novellam  Juftiniani  conftitutionem,  qua  permittitur  conditio  viduira- 
tis  :    Quod  etiam  aliis  placet,  ut  Graff,  d.   §  legatum.  q.  50.  n.  10. 

The  (6)  Reafon  of  the  Unlawfulnefs  of  this  Condition  is,  leaft 

he,  whofe  good  Will  were  to  be  procured,  might  make  an  hard 

Choice  for  the  Executor  or  Legatary,  either  by  Reafon  of  the 

2  Diflike 
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D  {like  of  the  Parties  a,  Inequality  of  Age,  Difparity  of  Kindred,  *  Quam  ran'oncm 
Dii'agrccing  in  Matters,  or  fuch  like  j  which,  if  it  were  fuffered,  r"^  reffi 
would  breed  greater  Mifchicf,  than  may  be  in  a  Cafe  of  that  Qua-  GrairThefaur.com. 
lity  tolerated  or  induced.  °P-   §  legarum.  q. 

Moreover,  if  the  Teftator  do  bequeath  any  Legacy  to  a  Woman  j£'£  ['  turpia.D§ 
conditionally,  if  flie  do  not  marry,  willing  her  to  reftore  the  fame  G  Titi*. 
to  fomc  other,  if  me  do  marry  :  Albeit  in  this  Cafe  the  Woman  do 
marry,  me  may  obtain  the  Legacy,  neither  is  me  bound  to  reftore 
the  fame  b,  unlefs  it  were  the  Meaning  of  the  Teftator,  not  to  for-nL.quot;esdeconcl 
bid  Marriage,  but  to  grant  the  Ufe  of  the  Thing  bequeathed,  un-  &  demon,  ff.  Man- 
til  the  Legatary  did  marry  c.     Other  Extenfions  there   be  alfo  Gf tic:  dIS.conJe^  nlt- 

,.,-.,    r,        J,  J  .....  vol.  lib.  1 1.  tit.  19. 

this  Rule,  but  Jet  us  return  to  the  Limitations.  n.  4.  Graff.  The- 

faur.  com.  op.  § 
legatum.  q.  50.  n.  7,  S.  c  Peckius  de  tefta.  conjug.  lib.  1.  c.  44.  L.  fed  fi  §  cum  vir.  dc  coud.  &  demon 
ff.  vide  Safin,  in  d.  cent.  c.  fumit.  <j  fin.  de  verb.  ob.  ff. 

The  firft  Limitation  therefore  is,  when  (7)  the  Conditio7i  is  not 

perpetual*  but  temporal  d;  as   if  the  Teftator  make  his   Daughter  d  «   r  .   r  .   , 

Executrix,  or  bequeath  her  a  hundred  Pounds,  it   me  do  not  marry  vir.  ff.de  cond.  & 

before  the  Age  of  twenty  Years  ;  this  Condition  is  to  be  performed  c.  demon 

Howbeit,  if  the  Time  of  the  Prohibition   be  fuch,  that  it  is  very  reifaum.  de'india 

like,  if  me  mould  continue  a  Maid,   during  that  Space,  that  her  vid.  c.  Mantic.  de 

Marriage  iliould  be  greatly  hindered,  the  Condition  is  rejected,  as  r?nJea\-  ulto  VOo" 
,  °    .  „        p  r     *      .        F  %  '  »       hb.  11.  tit.  18. 11.8. 

being  made  m  Eraud  or  Marriage  r.  1  jar.  jn  d.  Auth. 

cut.  n.  5.  per  L. 
cum  tale.  ff.  de  cond.  &  demon.  Fran,  dc  Are.  confil.  67.  Mantic.  dc  conjea.  ult.  vol.  lib.  11.  tit.  10.  n.  8. 

The  fecond  Limitation  is,  when  (8)  the  Prohibition  doth  only 
exclude  fome  Perfons  :  As  for  Example;  the  Teftator  doth  make 
thee  his  Executor,  or  givcth  thee  an   hundred  Pounds,  if  thou  do 
not  marry  a  Widow  ;  this  Condition  is  not  unlawful  b.     And  there-  e  L-  c«m  ita  lega- 
fore,  if  at  any  Time  after  thou  do  marry  a  Widow,  thou  canft  not  SSS*&kte"2 
be  Executor,  nor  obtain  thy  Legacy:  Infomuch,  that  (9)  if  thou  tefta.  conjug' lib  1. 
moulded  marry  a  Maid,  and   after   her  Death  fhouldeft  marry  a  c-  2*-  "•  4- 
Widow,  all  thy  Hope  of  being  Executor,  or  obtaining  thy  Legacy, 
is  extinguished  by  thi.rfhy  fecond  Marriage  h;  much  more  is  the  "Oldrad. confil.  16*. 
Condition  lawful,  if  the  Teftator  make  thee  his  Executor,  or  give  ^J' ikrmlVZ 
thee  any  Legacy,  if  thou  do  not  marry  this  or  that  particular  Wo-  verb.  fig.  ff.  &  Ti- 
man  j,  for  here  thou  haft  greater  Liberty,  and  more  Choice  than  in  r»quel-  n-  §  Umi- 
the  former.  Where  (10)  I  faid  that  the  Hope  and  Intereft  of  the  Exe-  ,*£,  7£.  mm  ita  ic- 
cutor  or  Legatary  is  extinguished,  if  at  any  Time  he  marry  contrary  gatum  Minr.  c.  de 
to  the  Prohibition  of  the  Teftator,  whether  it  be  the  firft  or  the  fe-  gj*£^  ^  nvo1; 
cond  Marriage  ;  this  may  feem  doubtful :  For  that  when  Mention  Peckius  de  tcfta'm.' 
is  made  of  Marriage,  it  is  to  be  underftood  of  the  firft  Marriage  conjug.  lib.  1.  0.24. 
only  k.  And  therefore,  if  the  Teftator  make  thee  his  Executor,  or  gi-  i  d.  l.  boves  § 
veth  thee  an  hundred  Pounds  if  thou  marry  his  Daughter ;  if  thou  hoc  fermone. 
after  the  Making  of  this  Will,  fhouldeft  firft  marry  fome  other  Wo- 
man, and   after  her  Death  mould   marry  the    Teftator's  Daugh- 
ter ' ;  yet  couldft  thou  not  be  Executor,  nor  obtain  the  Legacy  :  For  1  pal,i,  de  Caftr.in 
in  this  Cafe,  the  Teftator  is  prefumed  to  mean  of  the  firft  Marriage,  L.  hoc  genus  ff.de 
not  of  the  fecond  Marriage"1.    How  then  comcth  it  to  pafs,  that""d.' *£?"?"• . 

.  ,  •-  .  .  .  1    -•»  m   1  iraquei.   in   a, 

thou  being  made  Executor,  or  having  any  Thing  bequeathed  unto  §  hoc  fermonc  n. 
thee  ,  if  thou  do  not  marry  the  Teftator's  Daughter,  lofeft  all  thy  3>  4-  *« L-  ma- 
Hope  and  Intereft,  whertfoever  thou  doeft  marry  her,  fuppofing  thou  /quibus  ma.9"' 

M  m  2  hadft 
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hadft  married  one,  two,  or  three  before?  The  (n)  Anfwer  is  this, 
when  the  Condition  is  affirmative,  then  it  is  to  be  underftood  of  the 
firft  Ad  only  ;  but  when  the  Condition  is  negative,  then  not  only 
the  firft  Aft,  but  the  fecond,  third,  and  every  other  Aft  is  perpe- 
„  ~,j    j  j       r,  tually  forbidden  n:  The  Rcafon  of  the  Difference  is,  becaufe  there 

»  Oldrad.  d.  confil.  .  '  „  -ivT  •  i         •      .1        a  rr  •« 

i6.Aiciat.  &Tira-is  greater  Force  in  the  Negative,  than  in  the  Affirmative  s. 

quel,  in  d.  §    hoc 

fermonc  Bar.  &  Paul,  de  Caftr.  in  d.  L.  hoc  genus,  ff.  de  cond.  &  demon.        °  Plus  negat  negatio  quam  af- 

firmat  affirmatio,  inquit  Paul,  de  Caftr.  in  d.  Caftr.  in  d.  L.  hoc.  genus. 

The  third  Limitation  is,  when  (12)  the  Condition  P  is  limited, 
pL.  hoc  mode.  ff.      j      j    Refpeft  of  fome  Place,  as  if  thou  doft  not  marry  in  the 

dc  cond.  &  demon.  *™  J       p  nr    £  ?  J 

Graff.Thefanr.com.  City  ot    'lOYk. 

op.  §    legatum.  q. 

50.  Peckius  de  tefta.  conjug.  1.  i.  c.  14.  n.  10. 

The  fourth  Limitation  is,  when  (13)  the  Condition  of  not  mar- 
rying, is  not  referred  to  the  Executor  or  Legatary,  but  to  fome 
other  Perfon  :  As  for  Example  ;  the  Teftator  maketh  thee  his  Exe- 
cutor, or  giveth  thee  an  hundred  Pounds,  if  his  Daughter  do  not 
marry.     In  this  Cafe  the  Condition  is  not  rejefted,  wherefore  thou 
1  L.  1.  c.  d.  in-  art  to  expeft  the  Event  thereof  1  :  For  if  ihe  marry,  thou  art  ex- 
dfcontea  uh.nvoT.  cluded  i  if  ^  die  unmarried,  thou  art  to  be  admitted  '.     But  if 
lib.  1.  tit.  '19.  n.  5.  the  Teftator  make  thee  his  Executor,    or  give  thee  an  hundred 
dDDdi,ad'1d'1  C"  P°undsi  ^  triy  Daughter  do  not  marry  :  This  Condition  is  unlaw- 
t-i>!'h*fesiWri*  §  ful  f ;  for  where  the  Perfon  whofe  Marriage  is  prohibited,  is  of  thy 
«it.  de  cond.  &  de-  near  Kindred,  who  art  made  Executor  or  Legatary,  it  is  likely  that 
mon"  ff'  fuch  Perfon  will  by  thy  Perfwafions  abftain  from  Marriage,  to  in- 

.      .  rich  thee  by  the  Teftament r ;  and  therefore  the  Law  to  prevent 

&  Paul,  de' Caftr.  fuch  Fraud,  hath  rejefted  that  Condition  *. 

u  Man  tic.  de  con- 

je&.  ult.   vol.   lib.  11.  tit.  19.  Ubi  tradit  alias  limitationes. 

The  fifth  Limitation  is,  when  (14)  that  which  is  given  with  Con- 
dition of  not  marrying,  is  to  be  diftributed  In  pios  a  fas,  in  cafe  the 
Condition  be  not  obferved :  As  for  Example  -,  the  Teftator  doth  be- 
queath unto  thee  an  hundred  Pounds,  if  thou  doft  not  marry  j  and  if 
thou  doft  marry,  then  he  doth  will  that  the  fame  be  diftributed 
amongft  the  poor  Scholars  of  Oxford.  In  this  Cafe  the  Condition 
is  not  rejefted  as  unlawful,  and  fo  if  thou  malt  marry,  thou  lofeft 
thy  hundred  Pounds,  and  the  fame  is  to  be  diftributed  amongft  the 
faid  poor  Scholars  x  ;  the  Reafon  is,  for  that  the  Law  doth  more 

*  gaul.de  Caftr.  in  favour  Piety,  than  the  Liberty  to  marry  y. 

LTTitio.  §  ult.  de 

cond.  &  demon,  ff.  Mantic.  de  conjeft.  ult.  vol.  lib.  11.  tit.  18.  n.  9.        y  Mantic.  ubi  fupra  Imol.  in  d.  L. 

Titio.  §  ult.  Tiraquel.  de  privileg.  pis  cauf*  priv.  8. 

The  fixth  Limitation  is,  when  (15)  the  Condition  is  conceived 
affirmatively,  not  negatively.  For  Example ;  the  Teftator  maketh 
thee  his  Executor,  or  giveth  thee  an  hundred  Pounds  if  thou  marry 

*  L.  uter.de cond. nis  Daughter  z,  or  if  thou  marry  a  Maid  a,  or  if  thou  marry  with- 
&  demon,  ff  Man-  in  a  Month  b,  or  if  thou  marry  at  Lo?idon  c :  For  albeit  in  thefe 
tic.  de  conjea.uh.  affirmative  Conditions,  is  alfo  included  a  Negative ;  that  is  to  fay, 
vo  ^  1  .  1 1.  tn.  i  .  j£  t^u  ^  ^^  marry  another  Woman,  nor  at  any  other  Time,  nor 

*  Peckius  Tract,  de 

tefta.  conjug.  lib.  !■  n.  24.        b  Mantic.  d.  tit.  18.        c  Peckius  d.  c.  24.  n.  5.  in  fin. 
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in  any  other  Place.   Neverthelefs,  thefe  Conditions  are  not  unlaw- d 

ful,  feeing  the  included  Negative  is  not  univerfal,  but  particular  d.  hoc'mTdo. 'if.'  de' 

But  (16)  if  the  Woman  appointed  by  the  Teftator  be  fuch,  as  thoucond.  &  demon, 
canft  not  with  Honefty  many  her  e,  then  bowfoevcr  the  Conditioned  t  J-Iii,   i, 

1  ri*  •  ri^         1     -     -  1  \        s~-^        j-    •  1  turn  ua  lu- 

bc  affirmative,  yet  in  very   J  ruth  it  is  a  harder  Condition,  and  moregatum. 

againft  the  Liberty  of  Marriage,  than  this  Negative  {If  thou  do  not 

marry  :  )  For  by  this  Affirmative,  thou  art  not  only  excluded  from 

marrying  any  other,  but  thou  art,  as  far  as  is  in  his  Power,  inforced 

to  accept  her,  whom  thou  canft  not  with  thy  Credit  marry  f.  And  fD.  l.  cum  ka  in 

the  like  may  be  faid,  if  the  Time  or  Place  be  not  convenient:  f0r.fin-Ma,n£ic-d,ec?n- 

1  ii-  •    1  ■<-»,(•!•   •        ■■••■«     in  le"-   u".   vo'.    lib. 

then  alio  the  Condition  is  rejected  s.  n.tit.  xs.  n.  5.  & 

Bar.  in  d.  L.  cum 
ita,  ubi  refpondit,  quae  perfona  fit  indigna  tuis  nuptiis,  nempe  ilia,  cui  non  potes  fine  dedecorc  nubere  in- 
fpefta  natalium  qualitate :  Ne  dum  fi  jure  vcl  civitatis  moribus  prohibeantur  hnjufmodi  nuptis  indi^r.a 
eric  perfona,  &  inutilis  conditio         s  Mantic.  &  Peckius,  ubi  fupra. 

The  feventh  Limitation  is,  when  (17)  by  the  Condition  the  Exe- 
cutor or  Legatary  is  not  to  marry  without  the  Counfel  or  Advice 
of  another  Perfon  h.     As  for  Example ;  the  Teftator  doth  make  hCaftrenr& Alex. 
thee  his  Executor,    or  give  thee  an  hundred  Pounds,  if  thou  do  ^;,L'  V-lrPia-  §  £ 

•1  «-T  rt  a. -a    •  r   ^  -  r  r-i  1  itiae.  de  leg.  l.fr. 

marry  with  the  Counlei  or  Advice  ot  his  Brother  j  lor  it  thou  Bar.  in  L.  r.  §  ft 
do  marry  without  his  Counfel  or  Advice,  thou  art  excluded  j.  Ne-P|?.res  £e  exercic. 
verthelefs,  in  this  Cafe,  thou  art  not  bound  to  follow  his  Counfel  deconiecLuiuvoL 
or  Advice,  but  to  requeft  the  fame  k.  So  it  was  adjudged  in  Pi- Kb.  u.  tit.  is.  n. 
got"s  Cafe,  when  the  Father  devifed  an  hundred  Pounds  to  his  ;IOMantIC  ubi  r . 
Daughter  H.  upon  Condition,  that  me  marry  with  the  Affent  of  pra.Aym'.  Graver, 
her  Mother;  fhe  marries  and  fues  for  the  Legacy  ;  and  it  was  plead-  £onfi'- *■ Covar- de 
ed  in  Bar,  that  flic  did  not  marry  with  the  Affent  of  the  Mother ;  Tftn-%^'  '' 
notwithstanding  that,  fhe  had  a  Sentence  for  the  Legacy.  Cited  k  Paul,  de  Caitr. 
in  Griftr.  and  Luther 's  Cafe.  H.  11  Jac.  Rot.  iU6.^ Moors  Rep.%°fl?00-voX-1- 

-  j   0  J  J  t     Fehn  in  c.  ex  part. 

JOl.  657.  tl.   W]6.  de    conftit.     extr. 

col.  2.  Graff  The- 
faur.  com.  op.  §  legatum.  q.  50.  n.  11.  Licet  imprcfiio  in  illo  loco  fit  corrupts. 

The  eighth  Limitation  is  this,  where  (18)  it  is  faid  before,  that 
the  Condition  of  marrying  with  the  Confent,  good  Will,  and  Ar- 
bitrament of  another,  is  void  ;  (fo  that  the  Executor  or  Legatary,  to 
whom  the  Condition  is  impofed,  is  neither  bound  to  obtain,  nor  yet 
to  crave  the  Confent,  good  Will,  or  Arbitrament  of  the  other)  yet 
the  Perfon  on  whom  the  Condition  is  impofed,  cannot  be  Executor, 
nor  get  the  Legacy,  unlefs  he  do  marry  l :  For  though  he  need  not  '  Alex.  &  ?'«#'■ 
fo  much  as  to  crave  the  Confent  of  any  third  Perfon  in  this  Cafe,  Turpk !'§ i.  s.  de 
feeing  that  Part  of  the  Condition  is  unlawful;  yet  muft  he  marry  leg.  i. 
ere  he  can  pretend  any  Title  to  the  Executorfhip  or  Legacy,  feeing 
that  Part  of  the  Condition  is  not  unlawful  m.  m  Mantic.  de  con- 

_,  jeft.   uk.  vol.   lib. 

11.  tit.   18.  n.  S,  poft  Alex.  8c  Caftrenf.  in  d.   §  1. 

The  ninth  Limitation  is,  when  (19)  the  Prohibition  of  Marriage, 
is  not  made  conditionally  by  this  Word  If,  (as  I  make  thee  my  Exe- 
eutor,  if  thou  dofi  not  marry?)  but  by  other  Words  or  Adverbs  of 
Time:  As  when  the  Teftator  willeth,  that  his  Daughter  or  Wife 
ftiall  be  Executrix,  or  have  the  Ufe  of  his  Goods  fo  long,  as  fhe  fhall 
remain  unmarried  n.    Agreeable   hereunto  are  the  Laws   of  this  «  Legatum  ita  eft. 

de     an.     leg.     jf.j 
Peckius,  de  tefta.  conjug.  1.  1.  c.  24.  Zaf.  in  d.  L.  centefimis  §  fin.  de  verb.  ob.  if. 

Realm. 
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Realm  of  England,  wherein  there  is  a  Cafe,  that  one  of  the  Kings 
"Fuib.paraisEt.Elib.  of  this  Realm  did  grant  to  his  Sifter  the  Manor  of  1).  fo  long  as  fhc 
i.ubipiuresautho-  fhould  continue  unmarried.  And  this  was  admitted  to  be  a  good 
i!S*i£j!£p?"  Limitation  in  the  Law,  but  not  a  Condition  ». 

The  Tenth  Limitation  is,  when  (20)  the  Pcrfon  on  whom  the 

Condition  is  impofed,  is  fimply  charged  to  reftore  the  Thing  be- 
*  L. non dubium  ff.  queathed  x.  As  for  example;  the  Teftator  doth  bequeath  to  thee 
dcleg.3.  an  Hundred  Pounds,  if  thou  do  not  marry,  and  he  doth  Will  thee 

y p.L.nondubium,  tQ  reftore  tjie  fame  to  njs  $cny  when  he  mail  come  to  lawful  Years. 
ult/fol:lib  iutit.  In  which  Cafe  thou  art  by  Law  to  rcftore  the  fame  accordingly  y  • 
19.  n.4.Graff.The-  Neither  is  this  Limitation  contrary  to  the  former  Ampliation  of  the 
gSm.0q.'jS:5'^  ^uIc'  for  here  thou  art  charged  with  Reftitution  fimpiy,  there  con- 
3  Mantic.d.  tir.  19.  ditionally  z. 

n  -4- 

Conditions  concerning  Marriage. 


W 


"Here  a  Legacy  was  devifed  to  a  Feme  fole,  if  foe  doth  not 
marry  T.  S.    Adjudged  that  if  fhc  afterwards  did  marry 
him,  the  Legacy  was  void. 
Godbolc  51.  The  Father  devifed  500/.  to  his  Daughter,  upon  Condition,  that 

if  foe  would  not  marry  T.  S.  then  it  fhould  be  taken  from  her  and 
given  to  him  ;   the  Daughter  died  befoie  flic  was  capable  of  Mar- 
riage, or  of  the  Age  to  give  her  Confent :   Adjudged  that  this  Con- 
*  a  Legacy  piven  to  dition  was  only  *  in  Tetrorem,  and  that  T.  S.  fhould  _not  have  the 


a  Woman  on  Condi-  500/.  tho'  it  was  devifed  over  to  him  -,  becaufe  the  Daughter  was 
Hon  not    to  rnarry  not  jn  any  "paulr    ancj  therefore  ousht  not  to  be  punifhed. 

•wtthfut  the    Confent  J  3  L 

of  T.  S.    is  only  in  Tcrrorem,  if'  tis  not  devifed  over.  Jervis  v.  Duke.  1  Vera.  19. 


The  Teftator  devifed  20/.  per  slnnnm  to  E.  G.  his  Wife,  if  foe 
foofdd  remain  a  Widow;  now  in  this  Cafe  by  the  Civil  Law,  fhe  is 
obliged  to  give  Security  to  repay  what  fhe  mall  receive,  in  Cafe  fhe 
marry  again ;    but  'tis  otherwife  if  the  Devife  had  been  until  fhe 
{hall  be  married,  ot  fo  long  as  fhe  fhall  be  unmarried. 
Fvrce ver. HemUing.      E.G.  a  Feme  folc,  devifed  her  Lands  to  a  Man  and  his  Heirs-, 
Gouhtf/ioo.  S.  C.   whom  fhe  afterwards  married,  and  then  fhe  died  without  Iffue  :  Ad- 
judged that  her  Marriage  was  a  Revocation  of  her  Will,  for  it  be- 
ins;  her  own  voluntary  Aft,  it  amounts  in  Law  to  a  Countermand 
of  her  Will. 
'Fmfor  verf.  Fentov.      f\  Man  before  Marriage  covenanted  with  his  intended  Wife,  that 
1  Vcm.  408.         Jhefoould  have  Power  to  di/pofe  of  500I.  of  her  Portion,  notwith- 
ftanding  the  Intermarriage;  afterwards  the  Husband  exhibited  a  Bill 
againft  the  Perfon  in  whofe  Poffeifion  this  500/.  was,   fetting  forth 
his  Right  to  it ;  and  that  if  there  was  any  fuch  Covenant  as  before- 
mentioned,    it  was  difcharged  by  the  Intermarriage:   The  Court 
was  of  Opinion,  that  tho'  this  Covenant  was  taken  unskilfully  in 
the  Name  of  the  Wife,  when  it  ought  to  be  taken  in  the  Name  of 
Truftees,  and  for  that  Reafcn,  tho'  in  Strictnefs  of  Law  it  might  he 
difcharged  by  the  Intermarriage ;  yet  a  Court  of  Equity  would  ne- 
t  Smith  v.  Stafford.  ver  fuffer  a  Truft  to  be  fo  defeated ;   'tis  true,  f  a  Promife  by  the 
Hob.  216.  Husband  to  the  Wife  before  their  Marriage,  to  leave  her  500  1.   at 

his  'Death,  was  difcharged  by  the  Intermarriage,  as  reported  by 
**cUrk  r.Tkomtfm.  ffobart,  which  is  exprefly  contrary  to  the  Judgment  in  *¥  Clark  and 
i  Cro.  571-  cfho7Upfons  Cafe,  wherein  Stafford's  Cafe  was  cited,  and  there  Three 

Judges  were  of  a  different  Opinion,  that  the  Promife  was  not  dif- 
charged by  the  Marriage,  becaufe  it  was  not  a  Duty  during  the 
Coverture.  2  §.  XIII. 
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§.  XIII-  Whether  the  Condition  forbidding  Alienation 
of  Goods  bequeathed  is  lawful,  or  not. 

i.  prohibition  of  Alienation  is  fometimes  to  be  obferved  as  lawful) 
and  Jomet'unes  not. 

2.  'Prohibit ion,  jetting  forth  the  Caufe.,  is  lawful. 

3.  Naked  'Prohibitions  do  not  bind  the  Executor  or  Legatary. 

4.  Whether  a  Feoffee  may  be  prohibited  to  alien. 

5.  Whether  the  'Donor  of  La?ids  in  "Tail  may  prohibit 'an  Aliena- 

tion. 

6.  Js  it  is  lazvftd  to  prohibit  Alienation  i?i  Favour  of  fome  Per- 
Jons,  Jo  in  'Disfavour  of  others. 

7.  Of  thofe  Canfes  wherewith  the  Prohibition  is  faid  to  be  appa- 

relled. 

8.  In  what  Cafes  the  Executor  or  Legatary  may  alienate  the 

Thin?  devij'cd,  notwithftanding  the  apparelled  Prohibition. 
p.  'Bond  ought  to  be  put  171  where  there  is  a  Condition  prohibiting 
Alienation. 


T 


HE  (1)  Prohibition  of  the  Teftator  forbidding  the  Executor 
or  Legatary  to  alienate  the  Goods  bequeathed,  is  fometimes 


to  be  obferved  as  lawful,  fometimes  not. 

The  Prohibition  is  then  (2)  lawful,  and  to  be  obferved,  when  it 
is  made  in  Favour  of  fome  other  Perfon,  who  is  to  injoy  the  Thing 
difpofed,  after  the  Executor  or  Legatary,  or  when  there  is  fome  fpe- 
cial  a  Caufe;  whereupon  this  Reftraint  is  grounded.  §.d.\i!de  leg.1!.' £ 

The  (3)  Condition  is  not  of  any  Force,  when  it  is  without  Caufe, 
or  not  made  in  Favour  of  any  other  Perfon,  fave  only  of  the  Exe- 
cutor or  Legatary  b.     In  which  Cafe,  they  may  renounce  this  Fa-  *>  D.  §.  divi. 
vour,  and  alienate  the  Thing  devifed,  notwithftanding  fuch  iingle 
Prohibition,  which  is  rather  faid  to  be  a  Counfel  than  a  Command- 
ment c  :  For  the  Law  doth  deem  it  an  abfurd  Matter,  that   a  Man  c  JaC  in  d.  §.  divi. 
mould  be  Lord  and  Owner  of  a  Thing,  and  yet  fhould  not  at  Plea-  "• 1- 
fure  alienate  the  fame  d.     In  which  Point  alfo  I  fappofe  that  (4)  the  *  Jaf.  in  d.  §.  divi. 
Temporal  Laws  of  this  Realm  have  the  fame  Effect  in  Lands,  which  jlj*  D°*-  & ***** 
the  Laws  Eccleliaftical  and  Civil  have  in  Goods.     And  therefore  if 
a  Feoffment  be  made  of  Lands  in  Fee-fimple,  upon  the  Condition 
that  the  Feoffee  mail  not  alienate  or  put  away  the  fame  ;  this 
Condition  is  void,   becaufe  the  Feoffee  is  reftrained  of  that  Power 
which  the  Law  yieldeth  unto  him  in  fuch  a  Cafe  e.  eBrook.Abridg.tir. 

Condirion.  n.  135. 
Fitzh.  tit.  Condition,  n.  4.  Principal  Grounds,  fol.  28.  Do£t.  &  Stud.  lib.  I.  c.  24.  Littleton,  tit.  Eftatcs  u^on 
Conditions. 

But  when  the  Prohibition  hath  a  Caufe  annexed,  or  the  fame  is 
made  in  Favour  of  fome  other  Perfon,  who  is  afterwards  to  enjoy 
the  Lands;  then  this  Condition  of  not  alienating  the  fame,  is  good 
and  effectual  in  the  Law,  as  may  appear  by  the  Gifts  of  Land  in 
Tail.  For  if  (5)  Lands  be  given  to  a  Man,  and  to  the  Heirs  of  his 
Body  lawfully  begotten,  upon  Condition,  that  neither  he  nor  his 
Heirs  fhall  alienate  the  Lands  to  any  other  Perfon:  'This  Condition 
is  good  and  effectual.     In  which  Cafe,  if  he  or  his  Heirs,  to  whom 

the 
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the  Lands  are  given,  alienate  the  fame,  then  the  Giver  or  his  Heirs 

i  Fitxh.  Abridg.tjt.  may  lawfully  enter  and  retain  the  Lands  for  ever  f.    And  (6)  as  it 

S^on.'TnE^tcsis  not  lawful  to  alienate  from  particular  Perfons,  in  whole  Favour 

upon  Conditions, f.  the  Prohibition  is  made;    no  more  is  it  lawful  to  alienate  to  thofe 

77ai     "    d  fir    PL:ir^cular  Perfons,  in  whofe  Disfavour  the  Prohibition  is ;  made  €.    In 

famiiias,  §.  divi.  ff.  which  Cafe  alfo  concerning  Lands,  the  Laws  of  this  Realm  do  not 

de  leg.  i.  n.i.        differ  from  the  Civil  and  Ecclefiaftical  Laws  concerning  Goods :  For 

howfoever  it  is  not  lawful  for  the  Feoffor  to  cut  off  the  whole 

Power  of  the  Feoffee ;  yet  he  may  abridge  or  reftrain  fome  Part 

thereof,  by  Condition  that  he  mail  not  alienate  his  Lands  to  fuch 

»  Brook.  Abridg.  or  fuch  Perfons  h. 

tit.    cond.   n.    155. 

Littleton,  tit.  Eftates  upon  Condition,  fol.  libri  mci  77. 

The  (7)  Caufe  wherewith  the  Prohibition  is  faid  to  be  apparelled, 

befides  thefe  former  Refpects  of  the  Favour  and  Disfavour  of  Perfons, 

arifeth  for  the  moll  Part  of  the  Teftator's  Afte&ion  towards   the 

Thing  bequeathed.     As  when  the  Teftator  doth  bequeath  fome  Cup 

of  Gold  which  was  his  Anceftors,  forbidding  the  Executor  or  Lega- 

i  L.fi  in  empt.'onc.  tary  to  alienate  the  fame,  but  to  keep  it  for  a  Memorial ' ;  or  when 

de  cltoenn  fn &.}?e  dotn  bequeath  fome  Jewel,  or  other  Ornament,  being  the  Gift  of 

§.  divi.  the  Prince k.      And  for  that  Caufe  doth   prohibit  the  Alienation 

a  ^lca;  &  Ripa  in  ^lcreo^'>  or  when  ne  doth  bequeath  fome  Prize  by  him  gotten  in  the 

Wars,  as  a  Sword,  or  an  Helmet;  and  therefore  doth  forbid  the  A- 

'  Alex.  8c  Ripa.  ubi  lie-nation  thereof. 

ruPra'  Which  Prohibition  in  this  Sort  is  to  be  obferved,  as  well  as  if  it 

'v  d.l. filuisfa.mil.  were  in  regard  of  fome  other  Perfon  m,  except  it  be  in  certain  Cafes: 
5.  divi.  por  jt  js  not  perpetually  true,  that  the  Prohibition  upon  a  Caufe,  or 

made  in  refpeft  of  fome  Perfon,  is  to  be  obferved. 

The  firft  Exception  therefore  of  this  Rule  is,  when  the  Alienation 
is  neceffary,  not  voluntary,  that  is  to  fay,  when  the  reft  of  the  Tefta- 
»  d.  §.  divi.  in  fin.  ^i>  Goods  will  not  fufficc  to  pay  his  Debts;  for  then  it  is  lawful 
L.  pcto.§.prs;dium  for  the  Executor  to  fell  the  fame  Goods  prohibited  to  be  fold  H. 
ff.de  leg.  2.  jaf.  &  'j^ic  fecond  iSj  when  the  Alienation  is  momentary,  or  of  a  fliort 
ipa.  1  . 5.  ivi.  rjp-me^  not  pCrpCtual,  with  a  Covenant  to  reftore  the  Thing  aliena- 
0  Angel,  in  L.  vo-  ted  again  °. 

Juntas.  C.  de  fidei 

Commiff,  Ripa.  in  d.  §.  divi.  n.  10.  ubi  limitat  hanc  exceptionem  duobus  modis. 

The  third  Exception  is,  when  the  Thing  bequeathed  is  in  Place 

far  diftant  from  him  to  whom  it  is  bequeathed,  and  who  by  Reafon 

thereof,  cannot  have  any  Benefit  thereby,  if  he  fhould  not  alienate 

the  fame;  for  then  the  Prohibition  of  Alienation,  being  made  in  his 

tt?c.ddlnfiddlml  Favour,  itfeemeth  that  he  may  alienate  the  fame  P.   * 

miff.  The  Fourth  is,  when  the  Alienation  is  made  by  him  who  is  the 

ind  ^  °^  tne  Family,  in  whofe  Favour  the  Teftator  did  prohibit  the 

8.  divi.     ipa,n     Thing  bequeathed  to  be  alienated  3. 

The  Fifth  is,  when  the  Executor  being  prohibited  to  alienate  the 
r]af.inRep.d.§.di- Thing  bequeathed,  except  to  certain  Perfons,  and  he  offering  to  fell 
vi.  n.  s.  per  l.  qui  tne  fame  unto  them,  they  refufe  to  buy  it.    In  which  Cafe  he  may 

ffTeffiverbhobr.edeS'fellthe  fame  to  others>  notwithstanding  the  Prohibition  r. 

The  Sixth  is,  when  the  Thing  bequeathed  was  firft  fold  to  the 

Perfon  permitted  by  the  Teftator,  for  afterwards  it  may  be  limply 

r  jaf.  in  Rep.  d.  §.  fold  to  any  other f .    For  example ;   the  Teftator  doth  bequeath  a 

divi  n.  16.  per  l.  ^[l'ms:  to  J.  upon  Condition,  that  he  ftiall  not  alienate  the  fam^  to 

pater.  §.qumdecim,  &    „  r  '  en  tUp 

ff.  de  leg.  3.  2  •*»■ llie 
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CB-  the  Legatary  doth  alienate  the  fame  to  C.  which  C  doth  alie- 
nate the  fame  to  '£■  In  this  Cafe  the  Condition  is  not  broken,  bc- 
caufe  not  the  Legatary,  but  another  did  alienate  the  fame  to  jB. 
andfo  did  not  violate  the  fame  Condition  exprefled  in  the  Deceafcd's '  Fu'b. paralel.  lit, 

.  l  2.  part.  Tif.  Condl- 

Wlll  l.  tions,  fol.  69. 

The  Seventh  is,  when  the  Executor  or  Legatary  doth  fell  the 
Fruits  and  Commodities  of  the  Things  bequeathed,  during  his  Life  u. »  jaf.  ;n  RCp.  d.  §. 

divi  n.  84.  poftBar. 
in  L.  Codicil.  §.  Infticutio.  fF.  de  leg-  2. 

Divers  other  Exceptions  there  be  x  concerning  this  prefent  Pur-  x  pcquibus.jaC& 
pofe,  but  becaufe  I  do  not  fee  how  there  can  be  any  great  Ufe  there-  &  vtgUnVLm^l 
of  in  the  Ecclelialticai  Court,   I  have  omitted  the  fame,  aiming  e-  thodo    jur.  civil, 
fpecially  at  thefe  Cafes,  whereof  there  is  like  to  be  moft  Ufe,  and  Parr;4,  "*■  c°lu 
moft  Benefit  to  the  Reader :  Only  this  Thing  I  thought  good  to  add '"  pm 
in  this  Place,  that  where  the  (9)  Teftator  doth  make  an  Executor, 
and  give  hint  the  Refidue  of  his  Goods  conditionally,  if  he  do  not 
alienate  the  faid  Relidue  of  Goods,  the  Executor  cannot  be  admit- 
ted to  the  Executorfhip,  unlcfs  he  firft  enter  into  Bonds,  not  to  alie- 
nate the  fame  *.  7  l.  4. 5.  idem  Ju~ 

lianus  it,  de  cond. 
inftit.  &  ibi  Bald.  Jaf  &  Ripa  in  d.  §.  divi.  qu«  iententia  firmior  crit  exiftente  cohscrede,  feu  ceexecutore« 
Cui  Mutiana  praeftari  poflit  cautio. 

Prohibitions  not  to  alienate. 

THE  Father  made  his  Son  Executor,  and  prohibited  him  from Godolph.  40^ 
mortgaging  or  alienating  the  Eftate,  or  a?iy  Tart  thereof \  and 
commanding  him  to  preferve  the  fame  for  his  Children  ,*  the  Father 
having  mortgaged  Part  of  the  Eftate  to  C  *D.  for  too/;  the  Sou 
fold  the  fame^  and  difcharged  the  Mortgage :  Adjudged  that  this  A- 
lienation  was  good,  becaufe  it  was  of  Neceflity  to  pay  off  the  Mort- 
gage ;  and  in  Prohibitions  of  this  Nature  the  Law  extends  to  volun- 
tary Alienations,  and  not  to  thofe  which  are  of  Neceflity. 

Devife  to  his  Five  Sons  by  Name,  upon  Condition  that  if  either  of 
them  alienated  his  Part  to  a  Stranger,  that  the  fame  mould  enure  to 
the  Crown  for  ever ;  afterwards  Two  of  the  Sons  fold  their  Parts  to 
one  of  the  Three  Brothers,  and  died ;  and  then  the  Brother  who  had 
bought  the  faid  Two  Parts,  made  T*.  &  his  Executor,  and  devifed 
to  him  the  faid  Two  Parts,  and  died:  Adjudged  that  the  Devife  was 
good.   Jbid. 

Lands  were  devifed  to  7*.  S.  and  the  Heirs  of  his  Body ;  but  if  he  tewterm  Company 
mould  go  about  to  alien,  then  his  Eftate  mould  ceafe,  and  then  he  gg;  £~  * 
devifed  the  faid  Lands  to  Chrifts  Hofpital :  The  Queftion  was,  if  this  1  Vera.  rfi, 
Limitation  to  the  Hofpital  was  good;  it  was  admitted,  that  theRe- 
ftraint  of  an  Alienation  tended  to  a  Perpetuity,  but  that  the  Charity 
ought  to  take  Place,  efpecially  fince  the  Donee  was  dead  without 
Iflue ;  but  decreed  this  Limitation  to  a  Charity  was  an  Invention  to 
create  a  Perpetuity,  and  therefore  void. 

&  n  %  XIV^ 
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§.  XIV.  Within  what  Time  the  Condition  may,  or 
ought  to  be  performed,  no  certain  Time  being  li- 
mited by~the  Teftator. 

1.  In  this  Quejiion,  Three  Times,  and  'Three  Conditions  are  to  he 
confidered. 

2.  Whether  the  Condition  may  he  performed  before  the  Making  of 

the  Will. 

3.  When  the  Condition  is  arbitrary,  the  fame  muji  be  performed 

after  the  Death  of  the  Teftator. 

4.  What  if  the  arbitrary  Condition  be  fuch,  as  the  fame  cannot  be 

iterated. 

5.  What  if  the  arbitrary  Condition  have  Relation  to  the  Time  pafi. 

6.  Cafual  and  mixed  Conditions  may  be  performed  before  the  Ma- 

king of  the  Tejiament,  if  the  Teftator  were  ignorant  of  the 
<Perfor?nance. 

7.  If  the  Teftator  did  know  of  the  former  Performance,  it  mujl  be 

performed  again  if  it  be  pojfible. 

8.  Whether  the  Condition  may  be  performed,  during  the  Time,  be- 
twixt the  Making  of  the  Tejiament,  and  the  T)eath  of  the 
Teftator. 

$.  Within  what  Compafs  of  Time,  may,  or  ought  the  Condition  to 

be  performed  after  the  Death  of  the  Teftator. 
1  o.  The  Condition  being  Arbitrary,  it  is  not  material  whether  the 

Condition  be  impofed  on  the  Executor  or  Legatary. 

1 1.  The  Executor  may  at  any  Time  accomplijh  the  arbitrary  Con- 
dition after  the  Teftator  s  Death. 

12.  Whether  the  Ordinary  may  limit  a  certain  Time  for  Perform- 
ance of  the  Condition. 

13.  The  Legatary  mufi  perforin  the  arbitrary  Condition,  fo  foon 
as  he  can. 

14.  The  Reafon  wherefore  the  Executor  hath  longer  Time  of  per- 
forming an  arbitrary  Condition,  than  the  Legatary. 

15.  No  Lime  doth  prejudice  the  Legatary,  whiles  he  is  ignorant 
of  the  Conditions. 

16.  If  the  Condition  be  cafual,  it  may  be  accomplifhed  at  any 
Time. 

17.  What  if  the  Condition  be  extant  after  theDeath  of  the  Legatary. 

18.  If  the  Condition  be  mixed,  it  may  be  performed  at  any  Time. 

19.  What  if  the  Condition  do  concern  Marriage,  whether  ought  it 
to  be  performed  within  Three  Tears. 


I 


F  (1)  we  will  underftand  within  what  Compafs  of  Time,  the 
Condition,  whereupon  the  Executor  is  made,  or  any  Legacy  be- 
queathed, may,  or  ought  to  be  performed,  where  there  is  not  any 
certain  Time  limited  by  the  Teftator,  we  are  to  confidcr  Three  fe- 
veral  Times,  and  Three  feveral  Sorts  of  Conditions. 

Of  the  Three  Times,  the  Firft  is  the  Time  before  the  Making  of 

the  Tejiament ;  the  fecond  is  the  Time  betwixt  the  Making  of  the 

Tejiament  a?id  the  T)eath  of  the  Teftator ;  the  Third  is  the  Time 

•  L.fi  jam  fkaa.  s.  after  tfa  q)eath  of  the  Teftator  *. 

deconAfc  demon.  ^  Touching 


Part  IV.  Of  the  Forms  of  Teftaments.  1J$ 

Touching  the  Conditions  we  are  to  confider,  whether  the  fame 
be  arbitrary,  cafual,  or  mixed  b.    For  the  (2)  Time  before  the  b  L.unic.§.finau- 

"  r.-/,rr\r>  -r  1       -  •  1      ,1  •    1   ■  r  rem  C.  dc  Cad.  toll. 

Making  of  the  leltament,  it  any  do  inquire,   whether  within  that  &   fupra    cajcm 

Time,  the  Condition  may  be  performed  ?  It  is  to  be  anfwercd,  That  part.  <j.  5. 

(3)  if  the  Condition  be  Arbitrary,  that  is  to  fay,  fuch  as  doth  confift 

in  his  Power  on  whom  it  is  impofed,  the  fame  cannot  be  performed, 

but  after  the  Death  of  the  Teftator  c.     For  Example ;  the  Teftator  '  ^'^g^f1'^ 

maketh  thee  Executor,  or  'giveth  thee  an  Hundred  Pounds,  if  thou  hxred"  dc  Inftit.  & 

wilt  go  to  the  Church,  or  if  thou  wilt  give  Ten  Pounds  to  the  Poor:  fob.  C. 

In  this  Cafe  it  is  not  fufficient  that  thou  didft  go  to  the  Church;  or 

that  thou  didft  give  Ten  Pounds  to  the  Poor  at  any  Time  before  the 

Making  of  the  Teftament ;   or  yet  after  the  Making  of  the  Tefta- 

ment,  before  the  Death  of  the  Teftator  :  For  an  arbitrary  Condition 

muft  be  performed   after  the  Teftator' s   Death  d,   faving  in  fome  L^ifhSStoJ 

Cafes.     One  (4)  is  when  the  Condition  cannot  be  iterated  ;  for  then  &  hoc  ctiam  fieri 

it  is  fufficient,  that  the  fame  was  performed  in  the  Life-time  of  the  debet  hon  faro  aut 

^,^  if  i       -»*■   i  •  r     1      m    /i  . '«       -r>       -n  calu,  led  ammo  cc 

Teftator,  even  before  the  Making  or  the  leltament  e.  Jbor  Exam-  ihidio  implendi 
pie;  the  Teftator  maketh  thee  Executor,  or  giveth  thee  an  Hundred  cotiditiooem.ut  ha- 
Pounds,  if  thou  malt  remit  unto  J.  B.  the  Debt  which  he.owith  ^^^ 
thee,  and  burn  the  Obligation  ;  which  Thing  is  by  thee  already  fentenna,reftcGrat 
done.  In  this  Cafe  it  is  fufficient  that  thou  haft  done  it,  feeing  it  fo-  ^rfr'  com' 
cannot  be  iterated  f.  And  this  I  fuppofe  to  be  true,  not  only  if  the  sThucllaciuM^uae 
Tcftator  be  ignorant  of  the  Performance  of  the  Condition  g  (for  it  is  iuperius  dida  Cube 
not  likely  that  he  would  have  impofed  any  Condition  to  have  been  ■ndper"lncparc"  §'  7' 
performed,  if  he  had  known  the  fame  to  have  been  performed  be-  <=  l.  fi  jam  fafta.  L. 
fore,  and  that  it  could  not  be  performed  again)  but  alfo,  if  he  did  hxc  c°"du\  *  de 
know  the  Condition  to  have  been  performed  before  ;  in  which  Cafe,  Paui"  de  Caft'r.  j„ 
the  Condition  not  being  iterable,  is  impoffible,  and  fo  reje&cd,  the  d.  L.  fi  quis  hasre- 
Difpoiition  remaining  pure  and  fim'ple  h.  Another  Exception  is,  de£'  ^  C0nditjo 
when  (5)  the  Condition  is  referred  to  the  Time  paft.  For  Example;  el.  1.  ff.  de  cond.  & 
the  Teftator  maketh  thee  his  Executor,  or  giveth  thee  fome  Lega-  de'"on-  Bar.  in  L. 
cy,  if  thou  haft  done  this  or  that  Thing'.  In  which  Cafe  it  is  not  mon. Paul.de Caftr" 
only  fufficient,  that  the  Condition  was  performed  before  the  Making  &  sichard.  in  L.  fi 
of  the  Teftament,  but  it  is  neceftary  that  it  mould  fo  be,  for  obtain-  J^JTJJJ^  de 
ing  the  Executormip  or  Legacy  k.  b  d.  l.  fi  jam  & 

fafta  &  L.  hsc 
condirio,  el.  i.  ff.  de  cond.  &  demon.  &  eo  loci  Inrerpretes.  h  Graff.  Thcfaur.  com.  op.  §.  legatum,  q.  57. 
in  fin.  per  L.  qux  fub.  condirione  §.  quories  ff.  dc  cond.  inftit.  |  L.  talis  inltiturio.  de  cond.  inftit.  L.cum  ad 
prxfens  fi  cer.  pe.  ff.        k  D.  L.  inftimtio  talis. 

But  if  (6)  the  Condition  be  not  Arbitrary,  but  either  Cafnal  or 
Mixed,  that  is  to  lay,  either  wholly  without  the  Power  of  the  Per- 
fon,  on  whom  it  is  impofed,  or  partly  in  his  Power,  and  partly  in 
the  Power  of  fome  other  l ;  then  it  is  material,  whether  the  Teftator '  Bar. in  L.  i.  c.  de 
were  ignorant  of  the  Accomplishment  of  the  Condition,   when  he  eadem^t^.^in 
made  his  Teftament,  or  not :  For  if  the  Tcftator,  when  he  made  his  fin. 
Teftament,  were  ignorant  that  the  Condition  was  performed  before, 
the  fame  is  deemed  to  be  fufficient! y  compleat m.     Exa?nple  of  the  m  d.  L.fi  jamfafta. 
cafual  Condition  ;  the  Teftator  maketh  thee  his  Executor,  or  giveth  J0de  ^x.'  j^s 
thee  an  Hundred  Pounds,  if  his  Ship  mail  return  from  Venice.  This  hxredem  c.  de  in- 
Ship  is  returned  already,  but  the  Teftator  is  ignorant  thereof,  at  the  ftlt-  &fub' 
Time  of  making  his  Teftament.     In  this  Cafe  the  Condition  is  fuffi- 
ciently  extant,  as  if  the  fame  had  returned  after  his  Death  ".     Ex-  n  I±  hsc  condirio, 
ample  of  the  mixed  Condition ,-  the  Teftator  doth  make  thee  his  Ex-  |pfij2£SSu 
ecutor,  or  giveth  thee  an  Hundred  Pounds^  if  thou  take  a  Wife ;  fi  qU;s  hsredem, 

N  n  a  thou 
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thou  haft  a  Wife  already,   but  the  Teftator  did  not  then  know  fo 
much,  when  he  made  this  Condition.     In  this  Cafe  alfo  thou  art  re- 
»■  Mantic.  de  con-  puted  to  have  fufficiently  accomplifhed  the  Condition  °. 

ie£l.  ulr.vol.lib.il. 

tit.  18.  n.  16".  per  d.  L.  fi  quis  haeredem  &  d.  L.  fi  jam  fafta. 

But  if  (7)  the  Teftator  were  not  ignorant  thereof,  but  did  know 
of  the  Pvcturn  of  his  Ship,  and  of  thy  Marriage,  at  the  Time  when 
he  did  impofe  the  Condition ;  then  the  Condition  is  not  reputed  to  be 
extant  or  accomplifhed  :   But  it  is  to  be  underftood  of  the  next  Re- 
f  l.  fi  ita  fcriptum  tunij  and  0f  thy  next  Marriage  P.     Howbeit,  if  the  Condition  were 
£.1k  conita  X  mcnJ  that  the  fame  could  not  be  iterated,  then  it  mall  be  reputed 
vol.  tit.  18.  lib.  11.  for  extant  and  accomplifhed  ,•  albeit,  the  Teftator  at  the  Time  when 
n- l6,  he  did  impofe  the  Condition,  were  not  ignorant  of  the  Accomplifh- 

ment  thereof.  For  Example,-  the  Teftator  maketh  thee  his  Execu- 
tor, or  giveth  thee  an  Hundred  Pounds,  if  thou  fhalt  be  baptifed, 
or  if  thou  fhalt  take  his  Daughter  to  Wife  :  For  it  is  fufficient,  albeit 
the  Teftator  did  know  thee  to  be  baptifed  before,  or  that  thou  haft 
taken  his  Daughter  to  thy  Wife  before,  feeing  the  Condition  cannot 
1  L.  qu?  fub  con-  be  iterated  3. 

ditione   <).  quoties. 

de  cond.  inftit.  L.  hxc  conditio,  el.  I.  8c  L.  fi  jam  faSa  de  cond.  &  demon,  ff.  L.  fi  quis  hsredem.  de  inftit.  & 

fub.  C  Sc  DD.  in  diftas  LL. 

Concerning  (8)  the  fecond  Time,  that  is  to  fay,  the  Time  betwixt 
the  Making  of  the  Teftament  and  the  Death  of  the  Teftator ;  if 
any  be  defirous  to  know,  whether  the  Condition  may  be  performed, 
during  this  Time,  I  refer  him  to  that  which  hath  been  faid  imme- 
diately before  j  that  is  to  fay,  either  the  Condition  is  Arbitrary  j  and 
then  it  is  not  fufficient  to  perform  the  fame,  fo  long  as  the  Teftator 
liveth,  unl'-fs  it  be  fuch  a  Cafe  as  cannot  be  iterated,  or  that  the 
Condition  doth  refpeft  the  Time  paft,  or  elfe  the  Condition  is  ca- 
fual  or  mixed  ;  and  then  it  is  fufficient  that  it  is  compleated  whiles 
the  Teftator  liveth.  For  feeing  it  is  fufficient,  if  it  be  performed  be- 
fore the  Making  of  the  Teftament,  much  more  if  it  be  performed 
after  the  Making  of  the  Teftament. 

Concerning  (9)  the  third  Time,  which  is  the  Time  after  the  Te- 
ftator's  Death,  if  we  would  now  alfo  know  within  what  Space  or 
Compafs  of  Time  immediately  from  his  Death,  the  Condition  may 
or  muft  be  performed,  no  certain  Time  being  prefcribed  -  by  the  Te- 
ftator, we  muft  firft  inquire  the  Nature  of  the  Condition,  obferving 
diligently,  as  before,  whether  the  fame  be  Arbitrary,  Cafual,  or 
Mixed i  for  according  to  the  Diverfity  of  the  Conditions,  the  Law 
hath  determined  diverfly. 

In  the  firft  Cafe,  (viz.)  When  (10)  the  Condition  is  Arbitrary ',  we 
are  to  confider,  whether  the  fame  be  impofed  on  the  Executor,  or 
on  the  Legatary.    If  the  (11)  Condition  be  impofed  on  the  Execu- 
tor, the  fame  may  be  performed  at  any  Time,  fo  long  as  the  Exe- 
«  L.fi  quis  bffciar  cutor  liveth  r.    For  Example  j  the  Teftator  maketh  thee  his  Execu- 
uirtir!  S.  ■  '  '  tor,  if  thou  fhalt  give  to  the  Poor  Ten  Pounds.     In  this  Cafe  thou 

mayeft  at  any  Time,  during  thy  Life,  accomplifh  the  Condition  ; 
rGioOar.&Bald.  an^  it  iS  °f  the  fame  Effect,  as  if  thou  hadft  performed  the  feme  im- 
ind.fj.i.Graff.The-  mediately  after  the  Teftator's  Death  r,  unlefs  the  (12)  Ordinary  do 
faur. com. op.  §.  le-  appoint  a  certain  competent  Time  for  the  Performance  thereof:  For 

sanim,  q.  57.  n.  2.       rr  .         ;  .  ■*'   '     _      .  r         .  r,,        ,,         ... 

*  infra  eadem  part,  fo  he  may  do  in  this  Cale  (as  hereafter  is  more  fully  declared') 
§•  i&  ^  within 
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within  which  Time,  i£  thou  do  not  accompiilh  the  Condition,  he 

then  may  commit  the  Adminiftration  of  the  Goods  of  the  dcceafcd, 

as  of  one  dying  Inteftate  u.     If  the  (13)  Condition  do  appertain  to  "  13ar-  Bald.  Pan). 

the  Legatary  1  then  the  fame  muft  be  performed  fo  foon  as  the  Le-;  quft^^ff^f 

gatary  conveniently  may  perform  the  fame,   or  elfe  the  Legacy  is  dem  pare.  §.16. 

loft  x.     For  Example  5   the  Teftator  doth  bequeath  unto  thee  an  x  L.i^ccondicfoS'.. 

Hundred  Pounds  if  thou  wilt  go  unto  the  Church,    or  give  Ter* g^jf1  ^ ^JJJs 

Pounds  to  the  Poor.     In  this  Cafe,  fo  foon  as  thou  art  well  able  to  ftit.&  fub.  C. 

go  to  the  Church,  or  to  give  the  Ten  Pounds  after  the  Death  of 

the  Teftator,  thou  muft  perform  the  Condition,  otherwife  thou  haft 

loft  thy  Legacy  y.    The  (14)  Reafon  of  the  Difference  betwixt  the  v  Bar.  in  d.  L.  hie 

Executor  and  Legatary  in  this  refpecl,  is,  becaufe  greater  Prejudice  ™"dltj.°:  Alex-  in 

j     °-p  .  1  j.i-         ^1       -i-v  n  •  1         L.funfiilam.  n.  24.. 

may  grow  to  the  Executor,  by  undertaking  the  Executorfhip,  than  Rjpa.  n.  103.  de 
to  the  Legatary  by  accepting  the  Legacy.  And  therefore,  in  E-  verb-  °t>-  ff-  qux 
quity  the  Executor  ought  to  have  longer  Time  to  deliberate  of  the  *g»£  < £S-*?J3 

l        j  r»i  1*    *  i   t-t     %  r*  tcr  tii  rcccprRj  till 

Performance  or  the  Condition,  and  Undertaking  of  the  Burden  ofGraiT.Thcfaur.com. 
the  Executorfhip,  than  the  Legatary,  to  whom  no  Prejudice  at  all  °p-§-legatum,q.5  7. 
may  happen,  or  not  fo  much  as  to  the  Executor  z.  Notwithftand-  "'Graff  ubi  fuprs 
ing  (15)  if  the  Legatary  were  ignorant  of  the  Teftament  or  Condi-  Bar.  Bald.  Caftr.  & 
tion,  fo  long  as  he  is  ignorant,  no  Negligence  is  to  be  imputed  un-  K'dehW^na'ii!' 
to  him,  nor  any  Prejudice  doth  grow  unto  him,  by  not  performing  »Baid.  in  l.  i.  c. 
the  Condition,  as  otherwife  it  might,  if  he  had  known  thereof3.        dc  Iriftit-  &  fub-  "• 

In  the  fecond  Cafe,  that  is  to  fay,  When  the  Condition  (16)  is  ca-  2°" 
fualy  then  the  Event  thereof  is  to  be  expected j   and  whenfocver  the 
fame  mail  be  extant,    then  may  he  that  is  made  Executor,  or  to 
whom  any  Legacy  is  left  upon  fuch  cafual  Condition,  be  admitted 
to  the  Executorfhip,  or  obtain  the  Legacy,  and  not  before  b.     As  &  l.  intercidir.  de 
for  example 3   the  Teftator  maketh  thee  his  Executor,   or  giveth  c.ond- &  demon,  l. 
thee  a  Hundred  Pounds,  if  his  Ship  return  from  Venice.    In  this  fiddcommiflfinfinl 
Cafe,    whenfoever  the  Ship  mail  return  from  Venice,  during  the  dc  leg.  3.  ff. 
Life  of  the  Executor  or  Legatary,  then  is  he  to  be  admitted  to  the 
Executor  (hip,  and  may  obtain  the  Legacy,  but  not  before  c.     So  cd.l.  intercidir.  L. 
that  (17)  if  he  die  in  the  mean  Time,  the  Executorship  or  Legacy  cfle^oL  tS- 
fliall  not  be  tranfmitted  to  his  Executors  or   Adminiftrators,    al-quelderetra'a.§.ii 
though  the  Condition  be  extant  afterwards  d  $   unlefs  fome  Legacy  §loff  -■  "■ :  '• 
be  left  unto  the  Prince,  who,  if  he  die  before  the  Condition  be  ex-  ihf^J?1^ 

\       r  1  1  •     f  rr  ■  t      r    m-i-  i       *-.         nacrcd  lnltituena.L. 

tant,  yet  is  the  lame  due  to  his  Succellors,  in  whole  Time  the  Con-  in  reftam.  de  cond. 
dition  is  extant  e,-  or  unlefs  it  be  the  Will  and  Meaning  of  the  Te-  & demon.ff.L.«nic. 
ftator,  that  the  fame  be  tranfmitted  :  For  the  Teftator,  if  he  will,  ckd!toLZ*c in  L I 
may  make  the  fame  tranfmiftible,  which  otherwife  is  not  tranf-  decem.  ff.  de  verb, 
miflihle f  obl's- 

JiniUDie    .  e  L  ^.^  prints, 

ff.  de  leg.  2.        f  L.  in  conditionibus  §.  i.  ff.  de  cond.  &  demon.  Mantic.  de  conjeft.  ult.  vol.  lib.  n.  tit.  20. 

A  Bill  in  Chancery  was  exhibited  againft  the  Defendants,  to  have 
Satisfaction  of  1 000  /.  which  was  to  be  paid  by  the  Obligor  within 
Seven  Years  after  the  Marriage  of  his  Daughter,  and  Jointure  made  3 
the  Marriage  was  had,  but  the  Jointure  was  not  made,  and  the 
1000/.  was  devifed  to  the  Plaintiffs;  but  the  Defendants  infifted, 
that  it  was  not  payable,  but  upon  a  Condition  which  was  never  per- 
formed, for  that  the  Obligor  died  within  Four  Years  after  the  Date 
of  the  Bond,  and  no  Jointure  was  made  3  and  this  Matter  was  plead- 
ed to  the  Bill,  but  the  Plea  was  not  allowed.  Cafes  in  Cane  178, 
.  Glafcock  vcrfus  Broivntvelh 

In 
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fi__ : = ; 

In  the  third  Cafe,  that  is  to  fay,  when  the  (18)  Condition  is  mix- 
ed, then  the  fame  may  be  accomplished  at  any  Time,  as  in  cafuai 
s  jar.  in  L.T.de  in-  Conditions,  except  the  Condition  be  of  Marriage  §.     But  if  the  Te- 
ftator   (19)  make  thee  his  Executor,    or   give   thee    an    Hundred 
Pounds,  if  thou  marry:  In  this  Cafe,  very  many  be  of  this  Opinion, 

*  fear,  in  L.2.  §.  ad  that  thou  oughteft  to  marry  within  Three  Years  h.  Others  are  of  a 
fliiorum.c.quando  contrary  Opinion,  and  that  it  is  fufficient  to  marry  at  any  Time,  ei- 

&nrsqjarb skhqaTdr& ther  withitl  Thrce  Years>  or  aftcr  *•  In  which  Contrariety  of  Opi- 
aiiiinL.i.C.dein- nions,  I  fuppofe,  That  if  the  Executor  be  appointed  upon  Condi- 
fp^fVb'r  a  ■  tlon->  &  ne  marrys  tnat  then  he  may  at  any  Time  accomplifli  the 
d.  L2.  Mafldc.de  fame,  not  only  within  Three  Years,  but  after  k.  But  if  a  Legacy 
conjea.uk.voi.iib.  be  given  upon  Condition,  if  the  Legatary  marry,  then  it  is  the  com-. 
11.  tit.  18.  n.23.    mon  Opinion  of  the  Writers,    that  the  Legatary  muft  be  married 

*  Paul.de  Caltr.  in        .      .  -  »r  ■  _  o  < 

d.  d.  2.  Graff.  The-  within  I  lirce  Years,  or  elie  the  Condition  is  laid  to  be  deficient,  and 
fanr.  com.  op.  5.  le-  f0  js  t}ie  Legacy  loft  l.  And  albeit  the  other  Opinion  is  laid  to  be 
^BarTjar.Vec.  Si-  truer,  that  the  Condition  is  fufheicntly  accomplifhed  by  marrying 
chard.  &  alii  in  d.  after  Three  Years m,  yet  the  Judge  may  not  eafily  depart  from  the 
L. 2. quorum  opinio  common  Opinion  :  For  whatfocver  is  affirmed  for  the  Truth  of  the 

communis  clt,    in-  f  .  .  r  ,         .        .  .    .  ,  . 

quitGraffThefaur.  lingular  Opinion  ;  yet  that  is  preiumed  to  be  the  truer  Opinion,  which 
com. op.  §.lcgatum,  js  niore  commonly  received  n.  The  Reafon  of  the  Difference  where- 
q>  Mamie,  de  con-  f°re  tne  Legatary  is  excluded  rather  than  the  Executor,  if  he  do 
jea.ntt.vol.lib.ii.  not  marry  within  Three  Years  (as  is  before  fhewed,)  is,  namely, 
tit.  18.  n.  23-GrdT.  £or  t\A:?t  tjie  jvxccutor  other-wife  is  fubiec"t  to  more  Peril  than  the 

ubi  fupra.  Q  ' 

"  Corafius,  Traft.  Legatary  v. 

com.    op.     lib.    2. 

cal".  14.         °  Ut  ftipra  in  pluribus. 

§.  XV.  Of  the  Underitanding  of  this  Condition,  <v'iZj. 
If  he  die  without  IfJfue. 

1.  Manifold  fhiefiio??s  by  Occafion  of  this  Conditio??,  If  he  die 

without  IiTue. 

2.  Whether  he  be  [aid  to  die  without  IJfne,  whofe  JJfue  is  natural, 

hit  ?iot  lawful  ? 

3.  What  if  the  Father  and  Mother  do  afterwards  many  together  ? 

4.  When  the  Iffue  is  lawful,  not  natural,  whether  he  be  /aid  to  die 

without  Ifj'ue? 

5.  What  if  the  Child  were  got  by  another  Man  before  Marriage  ? 

6.  Jf  another  have  to  do  zvith  the  Wife  befides  her  Husband,  jet 
the  Child  floall  be  deemed  the  Husbands. 

7.  Divers  Exte??fio??s  of  this  Co??cluJion. 

8.  What  if  the  Child  be  like  the  Adulterer  ? 

9.  How  comes  it  to  pafs  that  the  Child  is  foniei'unes  liker  u??to  a?i- 

other,  than  him  who  did  beget  it  ? 
1  o.  In  fome  Cafes  the  Husband  fhall  not  be  judged  the  Father  of 
the  Child  begotten,  during  Marriage. 

11.  Whether  fhall  the  Child  be  the  former,    or  the  feco??d  Huf- 
band's,  whe?i  it  is  uncertain  whether  of  them  did  beget  him  ? 

12.  jyhether  he  be  faid  to  die  without  Ijfue,   who  had  Children, 
but  not  at  his  'Death  ? 

.13.  "Difference  betwixt  this  Condition,  If  he  die  without  IfTue,  and 
this,  If  he  have  no  Iffue. 

2  14.  Whe- 


I- 
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14.  Whether  that  Father  is  to  be  deemed  to  die  without  Iffue, 
whofe  Child  is  unborn  when  he  dieth  ? 

15.  Whether  he  be  deemed  to  have  died  without  Ijfue,  whofe  Child 
dieth  fo  foon  as  it  is  born  ? 

16.  If  the  Child  be  heard  to  cry,  the  Father  Jha/l  be  'Tenant  by  the 
Curtefy. 

17.  What  if  the  Child  were  not  heard  to  cry? 

1 8.  What  if  the  Ijfue  be  born  dead,  or  dieth  as  it  is  born  ? 

1 9.  What  if  a  Monfter  be  born ;  whether  floall  the  Barents  be  judg- 
ed to  have  died  without  Iffue  ? 

20.  What  if  the  Child  in  the  Mothers  Womb,  being  made  Execu- 
tor, fje  be  delivered  of  divers  Children  at  one  jBirth,  whether 
fhall  every  of  them  be  Executors  ? 

21.  What  is  to  be  obfcrved  i?i  Legacies,  where  more  are  bom  at 
one  'Birth  ? 

AS  there  (1)  is  no  Condition  more  ufual  than  this,  {If  he  die 
without  Ijfue)  fo  there  is  none  that  doth  minifter  more  Que- 
ftions (although  fomc  of  them  be  not  altogether  fo  difficult :)  Which 
Thing  that  it  may  the  better  appear,  let  us  firft  fuppofe  that  the 
Teftator  doth  make  thee  his  Executor,  or  doth  bequeath  unto  thee 
an  Hundred  Pounds  if  he  die  without  Iflue.  This  Cafe  doth  mini- 
fter all  thefe  Queftions ;  What  if  the  Teftator  have  IJJue  natural,  but 
not  lawful?  Or,  what  if  he  have  Ijfue  lawful,  hit  not  natural? 
What  if  he  have  Iffue  both  natural  and  lawful,  but  the  fame  dieth 
before  the  Father  ?  Or,  what  if  he  beget  his  Wife  with  Child,  and 
then  die  before  the  Child  be  bom?  Or,  what  if  the  Child  die  before  it 
be  born?  Whether  fhall  the  Teftator  be  judged  to  die  without  Iflue? 
All  thefe  and  many  more  like  Queftions,  may  be  demanded  by  Rea- 
fon  of  that  Condition  {if  he  die  without  Ijfue,)  whereunto  I  mall  an- 
fwer  in  order  as  they  be  propounded ;  prefuppofing,  that  to  have 
Iflue,  is  to  have  a  Child  or  Children  ,•  and  to  die  without  Iflue,  is  to 
die  without  any  Child. 

When  (2)  the  Iflue  is  natural,  but  not  lawful,  if  the  Will  and 
Meaning  of  the  Teftator  do  not  appear,  the  Teftator  is  deemed  to 
have  died  without  Iflue  a.  For  it  is  not  likely  that  an  honeft  Perfon, ,  L  ^  COndicionr- 
fpeaking  of  Children,  did  mean  Baftards,  but  lawful  Children  b  3- bus  de  cond.  &  de- 
infomuch,  (3)  that  if  the  Teftator  do  beget  a  Child,  and  after  the  ™on,.I-exfaaa  ?• 
Birth  of  the  Child  marry  the  Mother ;  yet  in  this  Cafe  I  am  of  Opi-  TrebcL  L^uigodt 
nion,  that  by  the  Laws  of  this  Realm  he  fhall  be  judged  to  have  ftatu  hom.  ff.  Man- 
died  without  Iflue.    For  in  the  Time  of  King  Henry  the  Third  c, tic;  f$  con^a-  u!r" 

i-     •-»      n-        i-  ii-        it-vi-  -,,n      1  '  vol.  lib.  1 1.  tit.  9.  in 

this  Quel  hon  being  propounded  in  the  Parliament,  Whether  one  bom  prin.  sichard.  in  l. 
before  Matrimony  might  inherit,  as  one  bom  after  Matrimony  ?  All  generaiicer.  5.  cum 
the  Bifliops  anfwered  and  faid,  That  it  was  againft  the  common  Or-  &fu™Braadeleg. 
der  of  the  Church,  that  fuch  fliould  not  inherit  d ;  and  they  all  de-  & .confucAngl. lib. 
fired  the  Lords  Temporal  and  Barons  then  aflembled  in  Parliament,  Fieu°iib  6°^"  *s' 
that  they  would  confent,  that  all  they  that  were  born  before  Ma-  Fortefc.c.39.  1  iAff. 
tnmony,  mould  be  legitimate,  as  well  as  they  that  were  born  with-  f-  2°-  In^Part.  2. 
in  Matrimony,  concerning  the  Succeflion  of  Inheritance,  forafmuch  foi'^j."  i^chr*. 
as  the  Church  accepted  fuch  as  legitimate.  But  they  all  with  one  Dy.foi.31 3.14  chr. 
Voice  anfwered,  that  they  would  not  change  the  Laws  of  this  ?&J  •  \*5&  L  ex 
Realm,  which  hitherto  had  been  ufed  and  obferved  e.  faao.§.hrogatusad 

Trcbcl.    ff.°  n.    6. 
Graff.  Thefaur.  com.  op.  §.  fidei  commif.  q.  37.  n.  6.         c  Morton,  c.  9.  anno  20  H.  3.  <*  Per.  c.  1.  &  c. 

unta.  qui  filii  funt  legit,  extr.  §.  ult.  Inftit.  de  nuptiis  c  nitfluiri.  3.  q.  5,        «  Mcrton.  c.  9.  anno  20  H.  3. 

When 
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When  (4)  the  Iffue  is  laivfal,  net  natural :  By  lawful  Iiiue  in  this 
Place,  I  underftand  that  Child  which  is  begotten  of  a  married  Wo- 
f  Brafton  de  con-  man,  by  another  than  her  Husband  f  j  (for  of  Adoption,  Arrogation, 
cT  l^i1 'verb. &  o'  any  otncr   Means  to   niake  Children  lawful,  except  Marriage, 
fleet.    '  wc  have  no  Ufe  here  in  England  8 :)    In  this  Cafe,  firit  of  all  the 

s  Traa.de Repub-  Meaning  of  the  Teftator  is  to  be  regarded  h,  the  which  if  it  do  not 
licaAngi.hb.3.c.7.  appear,  then  it  fecmeth  by  the  Laws  of  this  Realm,  that  he  is  repu- 

»  D.  6.  fi  quis  ro-     f  r         '  ,  ..     .       .  ,J         Trl~  ,  -r  ,       .       ,        ,    •     ,  •      r-  ,  .- 

gatus  L.  ulr.  c.  de  ted  not  to  have  died  without  Iliue,  but  as  it  he  had  got  it  himfeil  j 
his  qui  vjen.  setat.  becaufe  by  the  fame  Laws  '  it  is  provided,  (5)  That  if  a  Man  take 
imp.  L.  Sanc.mus.  .r    •   Woman  which  is  great  with  Child  by  another  that  was 

tic.  dc  conjeft.  ulr.  not  her  Husband,  and  alter  the  Child  is  born  within  Elpouials  ot 
vol.  lib.  n.  tic- 8- jviarriage :  He  who  married  the  Woman,  mail  be  faid  to  be  the 
^Braa  ubi  fupra  Father  of  the  Child,  and  not  he  who  did  beget  the  fame,  although 
Fitz.  Abridg.  tic.  the  Child  were  born  the  next  Day  after  the  Marriage  folemnized  k  : 
Baftardy.  ":  '»  4-  For  whofe  the  Cow  is,  as  it  is  commonly  faid,  his  is  the  Calf  alio  '. 

Brook  cod.tit.n.45.      „t^,  r  1      n        -r    n  .  £■  1 

in  fin.  Traft.  de  re-  1  8  Edw.  4.  fol.  2  8 .     Ittjt.  part.  I .  JoL  244.  a. 

pub.  Angl.   lib-  3. 

c.  6.         k  Juxta  lllud  pater  eft  quem  nuptias  demonftranr.         '  Quod  tamen  non  eft  fimpliciter  vcrum  in  vi- 

duis,  ut  per  Terms  of  Law>  verb.  Baftardy,  &  infra  d.  §. 

Much  more  (6)  if,  after  the  Marriage,  another  Man  have  carnal 
Conjunction  with  his  Wife,  mall  the  Husband  be  deemed  the  Father 
of  that  Child,   which  is  not  only  born,  but  begotten  during  Mar- 
riage :  For  then,  by  all  Laws,  the  Husband  is  prefumed  to  have  be^ 
«>  L.  filiam.  de  his  gotten  the  Child  himfelf,  and  net  the  Adulterer  m,  albeit  another 
qui  funt  fui  vel  a-  had  to  do  with  her  befides  her  Husband.     Which  (j )  Conclusion,  bc- 
lien.  jur  L.  miles,  caufe  jt  \s  in  Favour  of  Matrimony,  and  tendeth  to  the  Benefit  of 

$.  defuna.  de  adul.  ,  •",»'•.    "/i  ±       j    j 

ff.  &  ibi  Legiftae.c  Children,  is  diverily  extended. 

Michael,     de     fil. 

Presbyt.  c.  per  tuas  de  probat.  extr.  &  ibi  Canoniftas.  Braa.  de  leg.  &  confuetud.  Angl.  lib.  2.  c.  29. 

Firft  therefore,  although  the  Mother  do  cohabit  with  the  Adul- 
terer, yet  if  the  Husband  have  free  Accefs  unto  her,  he  is  prefumed 
«  Bald  in  L.  fi  a to  be  t^ie  Father,  and  not  the  Adulterer  n.  For  tho'  it  be  likely  that 
matreC.defuis&  the  Adulterer  did  beget  the  Child,  yet  feeing  it  is  poflible  that  the 
legit.Ab.in  c.accc-  j-[USDand  did  beget  it j  honeft  Polfibility  is  preferred  before  that  other 
nConSett.  fficari  PoiTibility  which  is  linked  with  Difhonefty  °. 

lius  concl.  788.        °  Bald,  in  d.  L.  filium,  de  his  qui  fui,  vcl  alien,  jur.  ff.  Palsotus  de  Noth.  &  Spur.  c.  24. 

Secondly,  Albeit  the  Wife  were  as  common  as  the  Cartway,  ma- 
king an  open  Profetlion  of  her  Filthincfs ;  yet  the  Husband,  if  {he  be 
p  Gyn.  poft  Jac.  de  not  altogether  out  of  his  Guard,  fhall  be  judged  the  only  Father  P. 

Butr.  in  L.  fi  minus, 

C.  denup.  Gab.  lib.  1.  tit.de  prsefump.  concl.  14.  n.  o.  Mafcard.  de  probat.  d.  concl.  788.  n.  39. 

Thirdly,  Albeit  the  Mother  had  been  barren  a  long  Time  before, 
yet  the  Child  is  prefumed  to  have  been  begotten  by  the  Husband, 
<»  Ab.  in  c.  per  tuas  and  not  by  the  Adulterer.  % 

de  probat.  cxt.  Al-  / 

ciat.  dc  prjefumpt.  reg.  3.  prxfumpt.  37.  Gab.  d.  concluf.  14.  n.  8. 

Fourthly,  Albeit  the  Mother  do  confefs  that  the  Adulterer  did  be- 
«■  Ab.  in  c.  officiis  get  the  Child,  yet  her  folc  Confeilion  doth  not  hurt  the  Child  r. 

de  pceniten.    extr.  *" 

quod  procedit  etiamfi  matris  confeflio  accederet,  Palxot.  de  Noth.  &  Spur.  c.  24.  n.  2.  Alciat.  de  prsefumpr. 
reg.  3.  prsefumpt.  37.  n.  6.  Petr.  Duen.  Traa,  reg.  &  fal.  verb,  filius,  rcg.  344.  cont.  Bald.  Arch.  &  Alex,  de 
quibus  Gabr.  d.  concluf.  14,  n.  13. 

■        4  Fifthly,- 
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Fifthly,  albeit  the  Child  be  born  blind,  or  lame,  yet  is  the  Hus- 
jand  prefumed  to  have  begotten  the  fame,  and  not  the  Adulterer  f.  JCovar.Epi tom.de 
!n  which  Cafe,  neverthelefs  fome  have  been  of  this  Opinion,  that  jf™  ?  n^"8pa^'Ji 
:his  Child  was  gotten  in  Adultery  r,  being  fo  born  (as  they  imagined)  card.'  d.  coocluG 
jy  God's  Providence  and  Juftice,  becaufe  of  the  Sin  of  the  Parents ;  ^  "^  8l;  Pctr- 
whofe  ralli  Opinion  is  by  others  refelled  as  erroneous  and  blind  u,  limit,  i."  r°g'  334" 
.laving  no  better  Ground  than  had  their  Conceit,  who  asked  of  our  c  Barba  in  c.  pri- 
Saviour  Chrift  (as  he  paffed  by  a  blind  Man)  who  had  finned,  he  or*™*  £  gf*» 
bis  Parents,  that  he  was  blind  x.  To  which  Demand  our  Saviour  6$.  in  prin.  vol.  4! 
anfwered,  neither  he  nor  his  Parents,  but  that  the  Power  of  God  Alex-  c°nf-  > ■  h 
might  be  made  manifeft  y.  Iss":  Hyppd*.  SSg. 

53°-  ubialios  citar. 
lujus  opinionis  Autorcs  quamplurcs.  Quibus  u  placeat,  adde  Ed.  Fenton  Anglum,  Trad,  de  mirab'il.  fe- 
:ret.  naturae,  cap.  5.  u  Covar.  de  fponial.  c.  8.  §  3.  n.  S.  part  2.  Duen.  d.  reg.  344.  in  fin.  x  Evangel. 
5.  Johan.  c.  a.  in  prin.        y  Exod.  c.  9.   vcrf.  3. 

Sixthly,  albeit  (8)  the  Child  be  very  like  the  Adulterer,  yet  mail 
the  Husband  be  deemed  the  Father  z.  Wherein  divers  (I  confefs)  z  Bald_  in  ^  Gaj_ 
kof  no  fmall  Authority  have  contended  mightily,  that  this  Child  is  lns,dciib.&pofth. 
to  be  adjudged  the  Adulterer's a,  fortifying  their  Affertion  with  this  ^kftr  "cor^i"1'  d° 
Reafon  efpecially,  becaufe  in  other  Creatures,  Nature  hath  fo  pro-  vol.  3.  Aiei&t.  d. 
vided,  that  each  Thing  do  beget  that  which  is  like  unto  it  felf  b  ;  prsfump.  17,  ri.  3. 
yet  contrariwife,  their  Opinion  hath  prevailed  (as  being  armed  with  ff^dT'ftat"  [j' 
Arguments  of  the  invincible  Truth,)  who  defend  that  the  Husband  Parii:  cbnfil.  id. 
ought  to  be  judged  the  Father  of  that  Child,  which  is  fo  like  the  jjjj^fi  &  BaId- 
Adulterer,  and  fo  unlike  himfelf  6.  Neither  is  that  other  Reafon  Fulgo^fonff/212! 
J  fuch  Force  as  is  pretended,  becaufe  (9)  this  Form  or  Similitude  col.  3.  Corai;  l.  2. 
may  happen  to  the  Infant,  by  the  Mother's  ferious  Cogitation  or  ^ce1,  cap"  22, 
firm  Imagination  at  the  Time  of  the  Conception  d.  For  Proof  •>  Parif!  CoraC  & 
whereof,  we  may  read  in  the  holy  Scriptures,  how  by  Jacob's  De-  alii> ubi  f,1P'a:  Ti- 
vice  of  the  fpotted  Sticks  being  laid  before  Labans  Sheep  at  the  comiVb.  °  ie|'bU7'. 
Ramming  Time,  the  Lambs  became  fpotted  c.  Famous  alfo  is  Mafcard.  dc  pro- 
that  Accident  (regiftred  in  the  Books  of  fundry  Writers  f  )  of  a  beau-  j|*R  conclui:  792- 
tiful  Lady,  who  having  a  Husband  of  a  fair  and  white  Complexion,  c'Ba'r.  jaf  &  com- 
was  delivered  of  a  Child,  like  a  Moor  or  Ethiopian  :  And  here-  ™uniter  D.D- in  L- 
upon  being  accufed  of  Adultery,  fhe  was  acquitted  and  abfolved,  &apoUfth  '  d^ ^ 
for  that  by  the  Opinion  of  the  belt  learned  in  Phyfick  and  Philofo-  tentiam  propiiw  ad 
phy ;  the  fame  did  fo  come  to  pafs  by  Reafon  of  the  Piclure  of  a  J^jJJj! ccc^e 
Black  Boy,  or  little  Negro,  which  did  hang  in  the  Bed-chamber,  atprobat.  d.  conclun 
the  Time  of  the  Conception.  Like  unto  this,  is  that  credible  Hi-  ?92-  n-  i- 
ftory  of  another  Woman  in  the  Time  of  Charles  the  Fourth,  Em-  r^pt**'^.  p^ 
peror  and  King  of  Bohemia  ;  who,  becaufe  fhe  had  too  much  Re-  Bald,  in  d.  L  Gai- 
gard  to  the  Picture  of  St.  John,  cloathed  in  a  Camel's  Skin,  which  JjJ^Jjj^  m"li(:Jrcs 
did  hang  at  the  Beds-feet,  during  the  Conception,  me  brought  forth  m^ftaruafque'  in 
a  Child  all  rough,  covered  with  Hair  like  unto  a  Bear  s.  The  Hi-  deliciishabuiffeie- 
ftories  are  full  of  thefe  Kind  of  Accidents,  I  fhall  content  my  felf?-itur'  /imilefq«e 
with  one  more,  which  did  berai  in  the  Time  of  the  Emperor  Max&Cani.  d.  c.  22. 
miliajiy  in  a  Town  in  "Brabant  h  :  There  in  a  publick  Play,  a  certain ■"•  *'• 
Man  whofe  Part  was  to  play  a  Dancing  Devil,  alfoon  as  the  Play  was  f  jar^'L^Gailtis, 
ended, 'ran  home  to  his  Wile  in  the  Devil's  Attire ;  and  being  moved  ff.  de  lib.  &  pofth! 
in  Spirit  ',  catched  his  Wife  haftily  in  his  Arms,  and  muft  needs,  J;  SircS?™*!  22! 
&c.  in  that  Habit,  faying,  He  would  beget  a  1)evil ;  and  fo  it  came  Fenton  deVecretis 

Natur«e,  cap.  5. 
B  Coral,  in   annofat.  fupcr  quodam  Arrefto.  TholoiT.  fol.   31.  Fenton  ubi  fupra.         h   Coral,   in  d.  annotar. 
cod.  fol.  31.  Ludovic.  Vives  in  12.  lib.  Aug.   de  Civit.  Dei.         »  Viz.  in  concupifccntia.  Vide  Tranflationem, 
verfic.  id.  c.  12.  lib.  Judith  in  vulgarc  noftrnm  Idioraa. 

O  o  to 
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to  pais,  that   at   her  Child's  Birth  fhe  was  delivered  of  a  devilifh 
Monfter,  which   as  foon  as  it  was  born,  began  to  leap  and  dance 
like  to  the  Father.    Which  Examples  (with  divers  other  like  Experi- 
ments) being  made  notorious,  many  Women  (that  they  might  bring;: 
forth  beautiful  Children)  have  gotten  beautiful  Pictures,  and  fixed 
the  fame  nigh   to  their  Beds,    and  have  indeed  oft-times  brought 
'Plutarch  deph-f01*'1  Children  like  unto  thofe  Pictures,  in  the  Sight  whereof  they, 
citis  PiiUoh  lib.  5.  were  formerly  moft  delighted  k.     Seeing  then  the  Conceit  or  Isna- 
c  11.  Cafaf.  in  d.  gination  of  the  Woman  is  of  fuch  Force  in  the  Ad  of  Generation, 
Mi"el"  2    ,    *' tnat  whofe  Form  or  Similitude  is  then  in  their  Mind,  the  fame  is 
1  Gloir.inL.quaeret  not  feldom  reprefcnted  in  the  Child  '.  What  Marvel  then  if  the  Child 
&1niLdenonfifn8t  wmch  is  bcSottcn  by  tlie  Adulterer  be  like  unto  the  Husband,  when 
dc  ftat.  iiom.  ff.     the  Adulterefs  fearing  to  be  interrupted  by  his  Return,  cannot  but 
m  Alciar.  de  prs-  fti\\  have  an  £ye  to' that  Door,  until  the  Peril  be  pad  m  ?  And  where- 
fw^p."^%r.dlui^ore  tficn  a^°  mould  we  wonder,  that  the  Child  which  is  begotten 
in  d.  l.  Gaiius  ff.  by  the  Husband,  fhould  be  like  to  the  Adulterer  n,  upon  whofe 

«e  Baid&  rtU#L  Facc  and  Fav0ur  ner  Mind  is  fulty  fixed>  who  in  tne  MicJft  °f  her 
GallusMafcard.de  Delights,  imagineth  the  ftoln  Water  to  be  the  fweeter  °.  Nay  ra- 
probar.  verb,  Alius  thcr,  it  is  to  be  marvelled  that  it  fhould  be  otherwife,  but  that  the 
«°Pri"f'  Salo.  cap.  Almighty  doth  mil  rcferve  his  Prerogative,  befides,  and  contrary 
9.  v.  17.  to  the  Courfe  of  Nature,  beftowing  what  Forms  it  heft  liketh  him, 

v  De  qmbus  Maf-  Up0n  every  Creature.     Other  Extenfions  there  be  of  this  Rule  P,  but 

car.  dc  probat.  d.  .  *  '  .  .  >      "" 

concl.  788.   Petr.  let  us  return  to  the  Limitations. 

Ducn.  craft,  reg.  & 

fal.  rcg.  344.  Alciat.  dc  prsefumpt.  37.  Menoch.  de  Arb.  Jud.  lent.  89.  Gabriel  dc  pnefumpr.  concluf.  14. 

The  firft  Limitation  is  this,  when  (10)  the  Husband  was  not  with- 
q  Braa. ^dc^legar.  jn  ^  four  <jeas  at  fuch  yimo  as  the  Child  was  conceived  %  or  at 

1.  cap.  9.  In  fin^  the  leaft  was  fo  far  abfent  from  his  Wife,  or  imprifoned  at  the  fame 
&  lib.  i.  cap.  29.  Time,  that  thereby  it  was  impofiible  for  him  to  have  begotten  the 
?nrir.8Sfc"SLfame  Child '.  Which  Time  of  Conception  when  it  was,  may  beft 
108.  Brook,  tit.  be  known  by  Relation  to  the  Birth  of  the  Child  :  For  a  Woman  can- 
Baftardy,  n.  4.  not  bring  forth  a  perfecT:  Child  before  the  Beginning  of  the  feventh 
dc  teftibf  extr?  &  Month  f  ;  neither  can  flic  bear  a  Child  in  her  Womb,  after  the  End 
Panor.  ibid.  Parif.  of  the  tenth  Month,  from  the  Time  of  the  Conception,  at  leaft  by 
n?n/V&Vconfi3]'  Presumption  of  Law  c,  except  it  be  {9)  for  one,  two,  or  three  Days 
jo.  Vol.  2.  n.  36,  more  at  the  very  fartheft  u. 

78.    Mafcard.     de 

probat.  concluf.  788.  n.  40.  Petr.  Ducn.  d.  reg.  344.  limit.  3.  Brook.  Abridg.  tit.  Baftardy,  n.  4.  f  L. 
feptimo  dc  Hat.  hom.  ff.  ex  fentenfia  Hippocratis.  lib.  de  partu  feptimellri,  1  quo  non  diffentiunt  Ariftotcl. 
1.  2.  De  natura  animal.  Plutarch.  1.  5.  de  placit.  Philof  c.  18.  Plin.  1.  11.  natural,  hift.  cap.  31.  '  L.  intcft. 
20.  §  ult.  ff.  dc  fuis,  &  legit.  &  §  ult.  Tiraquel.  in  rep.  L.  fi  unquam  C.  de  rcvoc.  don.  verb,  fufcepcrit,  ubi 
multa  fcitu  non  indigna  dc  partu  feptimeftri  6c  decimeftri,  ex  Hippocratc,  Ariitoteli,  &  aliis,  turn  Mcdicis, 
turn  Philofophis  deprompta,  vidcrc  licet.  Sed  prx  ceteris  Legiltis,  pnclarifiime  &  copiofiflime  de  nafcendi 
tempore,  fcripfit  Gentilis  nofter.  "  Accurf.  in  d.  §  ult.  Auth.  dor.  ftir.  6c  ea  qua  parit,  &c.  Salmo  in  L. 
Gallus,  de  lib.  8c  pofth.  if.  Menoch.  dc  Arb.  Jud.  quaeft.  lib.  2.  caf.  89.  n.  41. 

It  was  found  by  Vcrdic~t,  that  Henry,  the  Son  of  Beatrice,  which 
was  the  Wife  of  Robert  Radtmll,  deceafed,  was  born  Per  undecim 
dies  pqfl  ultimmn  tempus  legitimnm  mulieribits  conjlitntum  :  And 
thereupon  it  was  adjudged,  Qjiod  diUus  Hcnricus  did  non  debet  fi- 
lius pradicii  Roberti  feenndum  legem  (J  cotifuetudinem  Anglia?  con- 
fiitutam  :  Now  temptts  legitimnm  in  that  Cafe  appointed  by  the 
Law,  at  the  furtheft,  is  nine  Months  or  forty  Weeks  j  but  fhe  may 
be  delivered  before  that  Time.  Trin.  1 8  Edw.  1 .  Rot.  6 1 .  Bedford 
coram  Rege .  And  this  agreeth  with  that  in  Efdras,  Vade  &  inter- 
roga  pcegnantem,  fi,  quando  implcverit  no'vem  menjes  fvos,  adhuc 
4  poterit 
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potent  matrix  ejus  retinere  partum  in  femet  ipfa  ?  &  dixi3  non 
potefi  cDomine,  Efd.  4.  41. 

Edmond  Andrews  died  the  Three  and  twentieth  of  March,  Anno 
16 10.  J.  his  Wife  being  privatment  enfoint,  but  not  delivered  un- 
til 5  Jan.  \6\\.  which  was  forty  Weeks  and  nine  Days,  and  then 
delivered  of  a  Daughter,  named  Elizabeth:  Adjudged  the  Iffue  legi- 
timate, and  no  Baftard.  Mich.  17  Jac.  B.  R.  Alfop  verf.  Bozvhet. 
Goke,part.  2.  fol.  541.  Though  the  ufual  Time  for  a  Woman  to 
go  with  Child,  be  nine  Months  and  ten  Days,  viz.  Menfes  Solares, 
that  is  thirty  Days  to  the  Month,  and  not  Menfes  Lunar  es ;  yet  by 
Reafon  of  want  of  Strength  in  the  Woman  or  Child,  or  by  Reafon 
of  ill  Ufage,  me  may  be  a  longer  Time,  viz.  to  the  End  of  ten 
Months,  or  more :  And  fo  both  antient  and  modern  Authors,  and 
Experience,  prove.  And  as  a  perfect  Birth  may  be  at  feven  Months 
according  to  the  Strength  of  the  Mother,  or  of  the  Child  it  felf, 
which  is  as  long  before  the  Time  of  the  publick  Birth ;  fo  by  the 
fame  Reafon  it  may  be  deferred  by  Accident,  which  is  commonly 
occafioned  by  Infirmities  of  the  Body,  or  Pailions  of  the  Mind, 
The  Record  Trin.  18  Ediv.  1.  was  produced,  but  not  much  re- 
garded, becaufe  it  faith,  That  Child  was  born  widecim  dies  pofl 
tempus  conjlitutum,  but  doth  not  fay  pqft  quadraginta  feptimanas. 
What  mall  be  faid  to  be  the  Time  mulieribus  pariendo  confiitu- 
twu,  fee  Sir  'Thomas  Ridlies  View  of  the  Civil  Law,  fol.  55.  where 
he  relates  of  a  Widow  in  'Paris  that  was  delivered  of  a  Child  the 
fourteenth  Month  after  her  Husband's  Death  ;  yet  the  Judges  ad- 
judged the  Child  to  be  legitimate.  The  like  Judgment  was  given 
in  the  Confiflory  at  Witenburgh,  in  cafe  of  a  Woman  who  was 
brought  to  Bed  in  the  eleventh  Month  after  her  Husband's  Death, 
Vid.  Coma  A.  Manferi  partem  fecunAain  de  Matrimoniis,  c.  36.  fol. 
150.  Selden  de  Succefjwnibus,  fol.  22.   Croke's  Anatomy ,  lib.  6.  fol. 

By  the  Laws  of  this  Realm,  if  the  Husband  be  within  the  four 
Seas,  that  is,  within  the  Jurifdi&ion  of  the  King  of  England^  if 
the  Wife  hath  Iffue,  no  Proof  is  to  be  admitted  to  prove  the  Child 
a  Baftard  (for  in  that  Cafe,  Filiatio  non  potefi  probari)  unlefs  the 
Husband  hath  an  apparent  Impoffibility  of  Procreation ;  as  if  the 
Husband  be  but  eight  Years  old,  or  under  the  Age  of  Procreation. 
Such  Iffue  is  Baftard,  albeit  he  be  born  within  Marriage.  'Bra'cf, 
lib.  4.  fol.  278,  279.  7  H.  4.  9.  43  Ediv.  3.  19.  41  Edw.  3.  7.  44 
Edw.  3.  10.  29  Ajf.  54.  8  Aff.  14.  1  Hen.  6.  7.  19  Hen.  6.  17.  39 
Edw.  3.  12. 

But  if  a  Child  is  born  within  a  Day  after  Marriage,  between  a 
Man  and  a  Woman  of  full  Age,  and  where  the  Parents  are  under 
no  apparent  Inability,  fuch  Child  is  legitimate,  and  mall  be  intend- 
ed the  Child  of  the  Husband.     1  Inft.  244.  1  Roll.  Abr.  35$. 

A  Child  begotten  after  a  Divorce  a  mepfa  &  thoro,  mail  be  ac-Salk_  I2. 
counted  a  Baftard,  unlefs  it  can  be  proved  that  the  Husband  had 
Accefs  to  the  Wife  ;   but  where  the  Separation  was  voluntary,  a 
Child  afterwards  born  (hall  be  accounted  legitimate, 

The  Iffue  which  are  born  before  a  Divorce  caitfa  precontract  us  are  ibid, 
accounted  23  aft  ar  As  j  but  if  it  is  for  Confauguinity  or  Affinity,  the 
Children  before  fuch  a  Divorce  are    accounted   legitimate  -,   but 
where  a  Divorce  is  for  any  Caufe  fubfequent  to  the  Marriage,  as 
Adultery  •>  &c?  there  the  Children  born  before  the  Divorce  are  le- 

O  o  2  gitimate, 
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gitimate,  but  thofe  born  afterwards  are  Baftards,  unlefs  it  can  be 
proved  that  the  Husband  had  Accefs  to  his  Wife  after  the  Di- 
vorce. 

Secondly,   If  the  Husband  were  not  able  to  beget  a  Child,  at 

fuch  Time  as  the  Wife  did  conceive,  he  is  not  to  be  deemed  the 

i'\fi!wh!Ld  Father   of  that  Child  *;   in  the  Conftrudion  of  the  Deceafed's 

Ins  qui  lunt  mi,  vei   -  .  -■  i.-   -  .  3.  r   -r»  •    1 

ai.  jur.  &  dd.  ibi-  Right  v.  ror  ieeing  Law  is  but  an  Art  of  Right  and  Good  z,  by 
dem.  Gabr.  lib.  1.  imitation  of  Nature  a,  it  were  againft  all  Right  and  Reafon  that 
de  p'raefunip.  cond' he  fhould  be  judged  the  Father  of  that  Child,  by  Fiction  of  Law, 
14.  n.  19.  Praa.  which  he  could  not  beget  by  Poflibility  of  Nature  b.  Whether  he 
^bferv^'V  h  2'  were  ^'^aWcc^  ty  grievous  Sicknefs  c,  (efpecially  fuch  whereby  thofe 
>  Qua'mvis  quoad  Parts  of  the  Generation  are  affected  d)  or  it  were  by  Reafon  of  old 
alios  eftcaus  alii  a-  /\ge  e#  ]?or  howfoever  it  may  feem  a  Paradox  to  fome,  yet  it  is 
d'crevlderxCoke"  commonly  received  for  a  true  Conc.lufion  amongft  the  Learned,  that 
lib.  5.  in  Buric'5  as  a  Woman  in  Procefs  of  Time  becometh  barren,  namely,  after 
*l'i  ff  de  inftir  ^ty  Years :  S°  a  Man  alfc  is  at  the  Length  deprived  of  the  Abi- 
&  jur"   '  "  lity  of  begetting  a  Child  f,  that  is  to  fay,   at  fourfcore  Years,  if 

*  §  minorcm  inftir.  not  before  s  j  neither  is  that  contrary,  where  I  faid  before,  that  by 
m*tTv£tCOa~ &%  Laws  of  tbis  Realm,  if  a  Man  take  to  Wife  a  fmgle  Woman 
fc  Parif.  de  confii.  great  with  Child  by  another  Man,  then  he  which  married  her,  fhall 
£°i  *  Berlin  L."  ^P  *«£  Father  of  t|ie  Child,  albeit  fhe  were  delivered  the  next  Day 
ft  is  qui  fF.'dc  ufu  after  the  Marriage  folemnizcd  :  For  there  it  is  polfible  for  the  Hus- 
cap.  num.  22.  band  to  have  begotten  the  Child  ;  here  impoflible  n.  Now  the  Law 
aui  flint  rui%el4Sr$  °ftcri  prefuppofe  or  allow  that  for  true,  which  is  falfe,  be- 
aiicn.jur.Marcard.  caufe  it  may  be  true  '  ,•  but  the  Law  doth  never  prefuppofe  or  feign 
de  probat.  conduf.  t{iat  T%rg  to  be,  which  is  impoflible  fo  to  be,  for  that  were  unrea- 
Abb.  &  Feiin.  'in  c!  fonable,  and  againft  Nature  which  directeth  Art. 

per  tuas  de  probat. 

cxtr.  Braaon.  dc  leg.  &  confuetud.  Ang.  lib.  ;.  c.  29.  n.  5.  Sc  lib.  1.  c.  9.  in  fin.  <J  Menoch.  de  Arb. 
hid.  quseft.  caf.  89.  n.  53.  Parif.  d.  confii.  19.  n.  So.  e  Mafcard.  dc  probat.  concluf.  78S.  n.  43,  44.  Pa- 
Jjeor.  d.  Noth.  Sc  Spur.  c.  14.  n.  3.  &  ante  cos  fcripferunt  Bald.  Sc  Cyn.  in  d.  L.  filium.  f  Dc  hac  re, 
lit  dc  re  qualibct  prseclare  Tiraqucl.  dc  leg.  connub.  Lege  5.  fub  fincm  verb.  Nee  erit  intempeftivum. 
8  Socin.  confii.  65.  vol.  3.  Parif.  confii.  19.  vol.  2.  Menoch.  d.  caf  S9.  n.  57.  Attamen  in  hoc  regno  An- 
glix  vnls;b  creditur,  ienes  etiam  plus  quam  oaogenarios,  hac  poteftate  non  effe  penitus  orbatos,  eorumque 
libcri  communiter  reputantur  legitimi,  Sc  proinde  fucccdunt  iis  ac  reliqui,  hoc  impedimento  non  obftante. 
h  D.  L.  filium,  quo  etiam  tendit  quod  Bra&onus  Jurifconfultus  Anglus,  non  minus  peritus,  quam  antiquus 
fcriptum  rcliquit.  Lcgitimlls  (inquit)  &  hxres  judicabimr,  nafcitur  ab  uxore,  dum  tamen  prsefumi  poffit, 
quod  maritus  potuit  ipfum  gcnuilTc.  '  Bar.  Angl.  Sc  alii  in  L.  fi  is  qui  pro  emptorc,  ft",  de  ufu.  cap.  Me- 
noch. dc  prxfump.  lib.  1.  q.  8. 

*  Bar.  in  d.  L.  fi  is  Again  k,  In  that  Cafe  he  is  worthily  the  Father  of  another's  Ba- 
dc1'  "rsfump.  in  ft"rd,  becauie  be  when  he  is  free,  yet  willingly  taketh  her  with  all 
prin.  Faults,  whom  he  knowcth  to  be  another's  Whore  :  But  here  an  ho- 

neft  Man  is  greatly  beguiled  by  her  to  whom  he  is  already  tied, 
'  AffliSio  affliao  and  therefore  lefs  worthy  to  be  further  afflicted  l.  But  it  is  not 
non  eft  infligenda.  manifeft,  that  many  have  fuccceded  in  the  Inheritance,  as  lawful 
nop!  op.  mm.  Bald,  and  natural  Children  of  thofe  Perfons,  who  neither  were  principal, 
in  l.  precibus,  c.  neither  accellarv,  nor  any  way  privy  to  the  begetting;  cither  of  a 
dejmpub.  &  ai.Leg  or  &n  ^r^  nQ  not  fo  much  as  0f  the  little  Finger  of  that 

Iffue  ?  Indeed  no  Marvel,  when  there  is  not  due  Proof  of  Impoflibi- 
">  Nam  cum  par  lity  m^  tne  Defect  is  not  in  Law,  but  in  Proof  D,  which  Proof  is 
ctfoTatio,cur0nonfaicl  to  be  the  Chariot,  wherein  the  Judge  doth  ride  towards  his 
idem    jus  ?    Cur  Sentence  °  ;  or  however,  fuch  IPmc  is  admitted  to  the  Succeffion  by 

qusfo  magisfaven- 

vendum  eft  abfenti,  ne  habcatur  pro  patre  illius  quern  genuit  alter,  quam  qui  moibo,  vcl  fenio  confc&us 
gencrare  nequeat  ?  Quod  fi  dixcris  difficilius  probari  impotcntiam,  quam  abfentiam  :  Attamen  probata  hac 
impotcntia,  eadem  tunc  prorfus  manct  hinc,  ac  indc  ratio.  "  L.  duo  funt  Titii,  ff.  de  tefta.  tutcl.  °  Man- 
tic,  dc  conjea.  ult.  vol.  lib.  4.  tit.  11.  n.  43. 

i  Inter- 
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Interpretation  of  the  Laws  of  this  Realm  P:  Yet  when  the  Tefta-  P  Immo non  admiV 
tor  fpeaketh  of  Iffue,  it  is  not  likely  that  he  did  mean  of  fuch  Iffue,  titur  probata  gig- 
which  is  not  as  well  natural  as  lawful  <i ;  which  Meaning  of  tiiegf^W'gf1'"* 
Teftator,.  as  in  other  Cafes ;  fo  in  this  alfo  ought  to  be  obferved  r.  adhibeamu°,lib^ 

c.  29.  rj.  4.  in  fin. 
iibi  non  aliter  ab  alio  genitum,  pro  mariti  filio  judicandum  fore  cenfet,  quam  Ci  prafumi  poffir,  cum  u  ma- 
rito  gigni  potuiffe.  i  Mantic.  de  conjeft.  ult.  vol.  lib.  1 1,  tir.  8.  n.  z.  per  L.  ult.  de  his  qui  vjen.  xtatis. 
r  L.  in  conditionibus  fF.  de  cond.  &  demon.  L.  ciim  quxftio.  C.  de  lega,  §  difponat.  in  Auth.  de  nup. 
Dec.  conf.  399. 

Divers  other  Limitations  f  there  be  of  this  former  Rule,  mew-  r  Qsas  v'^crc  efl- 
ing,  that  the  Child  is  not  to  be  afcribed  to  the  Husband,  but  to  the  £  f^^}'^ 
Adulterer  ;  namely,  when  the  Wife  doth  make  an  Elopement  from  Mafcard.  de  pro- 
her  Husband  c,    and  doth  altogether  cohabit  with  the  Adulterer,  J^^PJj*??  78B8; 
and  efpecialiy  if  then  alfo  the  Child  be  born  blind,  or  lame,  or  be  ftardy.n.  4.Aiciat. 
like  unto  the  Adulterer;  for  then  it  doth  feem,  that  the  Adulterer  de  prasfump.  reg. 
mail  be  judged  to  be  the  Child's  Father,  unlefs  it  be  proved  that  luJix£%'Jk 
the  Husband  had  free  and  often  Accefs  unto  the  Mother  ;  but  be-  cpnfii.  10.  num.  54. 
caufe,  I  doubt  of  the  Truth  of  thefe  Limitations,  I  dare  not  de-™1  A./^Yj" 
liver  them  for  current.     Neverthelefs  in  Teftaruents,  the  Will  and  ysfca.  m«- .' 
Meaning  of  the  Teftator  is  to  be  regarded,  and  fo  the  Husband  is 
to  be  judged  to  have  had  Iffue,  or  not  to  have  had  Iffue  according- 
ly u.  What  if  the  Wife  be  married  to  another  Husband  very  fhortly  |>  Mantic.  utoi  ft-* 
after  the  Death  of  her  former  Husband,  and  after  her  fecond  Mar-  p™.  Paul.  deCaftr. 
riage  be  delivered  of  a  Child,  whofe  Iffue  mail  this  be,  the  former  or  c° 
the  fecond  Husband's  ?  If  the  Wife  were  great,  or  apparently  with 
Child  at  the  Death  of  her  former  Husband,  then  there  is  no  Que- 
ftion, but  that  the  Iffue  is  to  be  afcribed  to  the  former  Husband  x.  *  DI^  in,  h$?% 
But  if  fhe  were  not  apparently  with  Child,  fo  that  by  Poflibility  of  p0ahu.'    Telms  of 
Nature,  it  might  be  the  Child,  either  of  the  former  or  the  fecond  £fip>  verb.  Baftar- 
Husband,  for  that  perhaps  fhe  is  delivered  within  eight  or  nine  deftSSl'^S!^' 
Months  after  the  Death  of  her  former  Husband ;  yet  not  before  the 
feventh  Month  next  after  her  fecond  Marriage,  then  the  Queftion  is 
much  more  doubtful  y  :  Wherein  how  many  Heads,  fo  many  Wits ;  r  De    qua    Bar. 
how  many  Men,  fo  many  Minds;   and  no  Man  which  hath  not  Bald.  Alex.  >r. •& 
fomewhat  to  fay,  as  well  for  the  Defence  of  his  own  Opinion,  as  ff.'ddib.  &pofthu! 
for  the  Confutation  of  the  contrary.     But  I  will  not  trouble  you  Akiat.de prifump. 
with  their  tedious  Difputations  z,  I  will  briefly  repeat  their  Opinions  f  g'i„3finpnElump' 

touching  this  Queftion.  z  Si  quis  horum  al- 

tercationes  &  pug- 
nas  videre  enpiat,  legat.  Jaf.  in  d.  L.  Gallus,  &  Jacob,  de  Beluif.  in  quadam  difputaticne  quam  habct  in  L, 
1.  de  bon.   poll,  fecundum  Tabul- 

Some  therefore  do  hold,  that  the  former  Husband  ought  to  be  h  Multos  in  hac 
adjudged  the  Father3;  fome  that  the  fecond  Husband  b;  others ferMCdraC^n "n- 
that  both  c  ;  and  others  again,  that  neither  d  is  to  be  deemed  the  notar.  ad  Arrcftum 
Father  of  the  Iffue.  Some  fay  that  the  Mother  is  to  be  credited  c,  ^odtm  Tholof* 
which  of  them  is  the  Father ;  and  fome  fay,  that  it  is  in  the  Child  b  AnVo.  Vecca.  in 
to  cleft  and  chufe  f,  whether  of  them  he  will  for  his  Father  :  Others  L  7-  #•  de  ftar- 
are  of  this  Mind,  that  he  mall  be  deemed  the  Father,  by  whom  JT&*T  ? 
the  Child  may  receive  the  greater  Benefit g ;  and  others,  that  he  fhall  c  Angel,  in  L.  duo. 


Infti  tu- 


be the  Father,  unto  whom  the  Child  is  more  like  in  Favour,  Com-  d°dh^-ed' 
plexion,  and  Proportion  of  Body  h.     Many  do  leave  it  to  the  Dif-  <*  jaa  de  Beluif, 

in  d.  difputaf. 
e  Alci.it.  d.  prxfump.  37.  n.  15.  per  L.  etiam  fF.  de  probat.         f  Alex,  in  d.  L.  Gallus,  n.  14.  vcrf.  hoc  rag- 
men diftum,    &z  cum  co  confentit  Berry  Jurticiarius  Anglia;,    de  quo  Brook  tit.  Ballardy,  n,   18.   in  fin, 
B  Dec.  in  c.  per  mas,  de  probat.  extra,  n.  z.  verf,  4.        *  Coraf  lib.  a.  Mi  feel.  c.  %%. 

cretion 
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cretion  of  the  circumfpeft  Judge,  who  is  not  tied  to  any  one  Opi- 
nion alone,  but  according  to  the  Variety  and  Probability  of  Cir- 
cumftances  (together  with  the  Advice  of  Phyficians,  Midwives,  and 
i  Apoftii.  ad  Alex,  efpecially  fuch  as  be  skilful  in  Aftrology  J)  is  to  decide  the  Contro- 
b"  Aftr;£illion^  verlV  k-  Finally,  by  the  Laws  of  this  Realm,  at  leaft,  in  Cafes 
prsponunter  me-  of  Succeflion  of  Land,  it  feemeth,  that  the  fecond  Husband  fhall 
dicis- .  be  the  Father  of  this  Child  ',  becaufe  it  being  certain,  that  the 

im^uijus  opinio  &  Child  is  born  during  the  Marrying  and  Cohabitation  betwixt  fecond 
ver'ior  &  crebrior,  j-jusband  and  the  Mother,  and  uncertain  whether  he  were  begotten 
uirtUTttcnto  ^ure  before,  it  were  very  hard  and  dangerous  to  adjudge  him  to  be  ano- 
dvii;.ajaf- in  d-  L-  ther  Man's  Child,  rather  then  the  fecond  Husband's,  who  by  Pofli- 
Gaiius,  n.  7i-  &  bility  of  Nature,  may  be  his  Father  m,  and  to  whom  it  is  to  be 
^Traa.nde  Repub-  imputed,  that  he  adventured  fo  foon  upon  another  Man's  Widow  n. 

lie.  Ansl.  1.  ?•  c-  6". 

Terms  of  Law,  verb.  Baftardy,  Kitchin.  tit.  Difcent.  fol.  ioS.       m  Apoftii.  ad  Bar.  in.  d.  L.  Gallus.       "  An- 

to,  Vac.  in  L.  7-  dc  ftat.  hom.  ff. 

When  the  Iflue  is  both  natural  and  lawful^  but  (12)  dieth  before 
»  L.  ex  faao,  §  ft  fa  jpather :  In  this  Cafe  the  Father  is  faid  to  die  without  Iflue  °  ; 
Trebd.  Ban  in  l.  and  therefore,  he  that  is  made  Executor,  or  to  whom  any  Thing 
hired,  eodem.  tit.  js  bequeathed  upon  Condition,  if  the  Teftator  die  without  Iflue, 
zaf.  in  L.in  fub-  ■     ^    q^  be  acjmjtte(j  to  the  Executorfhip,  or  obtain  the 

ftuutionc  de  vulg.         J  .      ..  ,       r  .  .         *.'  .    - .   T_r 

&  pupil,  fub.  Man- Legacy  P  :  For  albeit  the  Teftator  may  be  laid  to  have  had  Iflue, 
tic.  de  conjea.  ult.  yet  can  lt  not  fc  denied,  but  that  he  died  without  Iflue,  becaufe  at 
vol.  hb.  n.  t.t.  6.  the  T.me  of  his  Death  he  had  no  Iffue  s>  Indeed5  (I3)  tf  the  Tcfta. 

f  D.  §  fi  quis  au-  tor  make  thee  his  Executor,  or  bequeath  unto  thee  a  hundred  Pounds 
tC  r'  "  d  L  uPon  Condition,  if  he  fhall  have  no  Iflue  :  Then  if  the  Teftator  af- 
haercd'ibus,  Za'f.  in  ter  the  Making  of  the  Will  had  Iflue,  although  the  lame  were  not 
d.  L.  fubftitutionc  extant,  nor  living  at  the  Time  of  the  Teftator's  Death,  it  is  fuffi- 
6/Graff.  Thciaur."  cient  to  exclude  thee  from  the  Executorfhip  and  Legacy  r,  unlefs 
com.   op.  §  fidei  it  do  appear  that  the  Teftator  did  mean  of  having  Children  at  the 


conjea  X  vol!  to  fignify  Extremity  of  Time,  fo  that  it  is  not  fufficient  that  the 
lib.  11.  tit.  6.  n.  5.  Teftator  had  Iflue  in  the  mean  Time  u,  unlefs  even  then  he  had 
fraMzIr 'inbd  L,"  I^uc  whcn  ms  Teftainent  fhould  take  Eflecl,  which  it  cannot  do  fo 
iTfubftitutione,  n.  long  as  the  Teftator  liveth  *. 

<■  L.  fi  his,  §  fi  ita,  de  cond.  &  demon,  ff.  Zaf.  in  d.  L.  in  fubftitutionc,  n.  15.  fol.  30.  «  D.  §  fi  ita. 
*  Mantic.  poft  Bar.  &  Alex.  d.  lib.  11.  de  conjeft.  ult.  vol.  tit.  6.  n.  5. 

When  (14)  the  Child  is  in  the  Mothers  Womb,  at  fuch  Time  as 
the  Tejlahr  dieth.  If  we  would  in  this  Cafe  know,  whether  that 
Man  is  to  be  judged  to  have  died  without  Iflue,  we  muft  confidcr, 
whether  it  be  for  the  Benefit  of  the  Child,  that  the  Father  mould 
be  accounted  to  have  died  without  Iflue,  or  not :  For  howfocver  the 
Rule  be,  that  he  is  not  faid  to  die  without  IiTue,  whofe  Wife  is 
>■  L.  fi  quis  png- with  Child  at  his  Death  y;  yet  that  Rule  ought  to  take  Place 
nantcmdercg.jur.     h       ■    tendeth  to  the  Benefit  of  the  Child  *,  not  when  it  tondeth 

Jr.  L.  jubemus,  5)  »  ,  ,.  r     ,    :    .-.t  ... ,  ,      „         r       r  1         ,     ttti 

quis  autem,  c.  ad  to  the  Prejudice  of  the  Child,  or  only  Benent  ot  another  a.  Whcrc- 
Trcbei.  £ovc^  jf  the  Teftator  make  thee  his  Executor,  or  give  thee  an  hun- 

fc  a^ftat  honT°'  dred  Pounds,  if  he  die  without  Iflue,  after  which  Will  made,  he 
»  D.  L.  qui  in  utc- dieth,  leaving  his  Wife  with  Child.  In  this  Cafe  he  is  reputed 
•Ta.^r'votTb't0  die  without  Iflue  ;  and  fo  thou  art  to  be  admitted  to  the  Execu- 
11.  tit.  6.  n.  9.  I  torfiiip, 
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torfhip,  and  mayft  recover  thy  Legacy  b,  unlefs  it  be  more  bchcri-  b  Mamie,  d.  tit.  & 
rial  to  the  Child,  that  his  Father  mould  have  been  reputed  to  have  jjjj  ?■  Pofth:  ^aid. 
died  without  Iffue  ;  for  then  thou  art  excluded  c.  tcro;  ej  ^#U1  In  u" 

_       ,  ,    ,     „       c    t-     jtbemus    C 

pen.  C    ad   Trcb'cl.  &    ibi  Paul,   dc  Caftr. 

When  (15)  the  Child  dleth  fo  foon  as  it  is  bom^  we  muft  confi- 
der,  whether  it  were  born  in  due  Time,  or  no,  if  it  were  born  in 
due  Time,  fo  that  by  Polfibility  of  Nature  it  might  have  lived  lon- 
ger (as  in  the  Seventh,  Ninth,  or  Tenth  Month  d)  the  Father  is iL-  Optimo menfe 
judged  to  have  Ifluc,  efpccially  (16)  if  the  Child  were  once  heard  tl^fffiXlt 
to  cry  e :  For  then  alfo  by  the  Laws  of  this  Realm,  that  Man  whofe  &  poftim.  L  inte* 
Wife  was  feifed  in  Fee-fimple,  or  in  Fee-tail  general,  or  as  Heir  in  j*at-  $.ul£  de  fuis 
Fee-tail  fpecial,  fhall  be  laid  to  have  had  Iffue ;  and  by  Reafon  «  Manric.  de  con- 
thereof,  after  the  Beceafe  of  his  Wife,  fhall  hold  the  fame  Land  jeft.  ulr.  vol.  lib. 
during  his  Life ;  and  fhall  be  called  Tenant  by  the  Courtefy  of  Eng-  Mife&rd.Trae^ 
land^  for  that  it  is  thought  that  the  fame  Law  is  not  ufed  in  any  probar.  verb.  Na- 
other  Country,  faving  only  in  England  f.  But  (17)  if  the  Child  j.1";^1;  Jo88,  "* 
which  he  had  by  his  Wife  were  not  heard  to  cry,  it  is  thought  that  ecmtunT  c.^de 
he  cannot  be  Tenant  by  the  Courtefy  ?.  Which  Opinion,  though  pofth.  hsered.  infti- 
ancient,  hath  been  ftrongly  incountered  of  late,  and  flirewdly  fha-  ^i**^***' 
ken  by  Men  of  deep  Judgment,  and  reverend  Authority  h;  and  fo  fLiuieton.tit.Cur- 
the  fame  not  being  free  from  Contradiction,  cannot  be  utterly  void  te|c  ^Angietcrrc. 
of  Doubt '  ;  and  therefore,  (as  it  becometh  me)  I  do  very  willingly  confoct;  AnJfiib. 
refer  the  Determination  thereof,  to  the  Learned  and  Expert  in  the  5.  tit.  dc  except. 
Study  and  Practice  of  the  Laws  Temporal  of  this  Land.  Never^**^^8"  n. 
thelefs,  to  other  Purpofes  and  teftamentary  Efteds,  determinable  in  iJ9.  p'0ft. '  tfnh. 
the  Ecclefiaftical  Courts,  I  fuppofe  he  fhall  not  be  reputed  to  have  tit.  8. fbi.  34.  Pain'* 
died  without  Iffue,  although  his  Child  did  never  cry,  fo  that  it  did  fef'4"^  **"'*' 
fenhbly  breath  or  move  k  3  for  what  if  the  Child  were  born  dumb  K  »  Partum  immatu- 
Therefore  I  fay,  by  the  Civil  and  Eccleliaftical  Laws  concerning ™™  ™r^"v"! 
teftamentary  Effects,  the  Father  mall  not  be  accounted  to  havedcMenoch.dcpra- 
died  without  Iffue,  if  the  Child  did  but  breathe,  and  though  lump. lib.  6.  prsfu. 
it  did  not,  nor  could  not  cry,  but  died  in  the  Hands  of  the  Mid-  \\^  quod  dic;mr 
wife™;  for  Crying  is  not  an  only  Proof  of  Life  n,  lince  it  may  be  ff.de  lib.  &  pofthu. 
proved  by  other  Means,  as  by  Motion,  Breathing,  and  fuch  like  °.  L-  ?>  3-  &  c..  de 

t  }  \      f     i        ,  .,,   .        /  ,        ,  ,     .  ~      i      ,r  i  i-         pofthu.  Fclin.  in  c. 

Indeed  (18)  it  the  Child  be  born  dead  P,  or  being  halt  born  alive,  f,eat  dc  homicid. 
yet  dieth  before  it  be  wholly  born  %  he  fhall  not  be  reputed  to  extra.  Mafcard. 
have  Iffue  r.  Like  wife  in  the  other  Cafe,  that  is  to  fay,  when  ^Sb^S^S- 
the  Child  is  not  brought  forth  in  due  Time,  (as  perhaps  before  the  fe-  cluf.  1088.  fib  fin. 
venth  Month,  or  in  the  eighth  Month  f)  fo  that  it  is  impoffible  for  JuIJ^,dquLod^ic^ 
the  feme  to  live  :  The  Parents  for  and  concerning  teftamentary  dd.  ibid.  ' "' 
Erfecls,  fhall  not  be  accounted  thereby  to  have  had  Uluc,  hovvfo-  "  D.  L.  3.  C.  de 
ever  the  Child,  for  a  while  after  the  Birth,  did  fenfibly  breathe  and  ^L^uod  certa- 

niOVC  r.  turn  C.  de  pofthu. 

&  ibi  Sichard.  n. 
4.  Mifcard.  de  probat.  concluf.  1088.  n.  10.  ■  L.  fi  Magifter.  C.  de  Inftit.  &  Tub.  Mifcard.  d.  concluC 
10S8.  fub  finem.  Sichard.  in  d.  L.  quod  certatum.  f  L.  qui  mortui,  ff.  de  verb,  fignif.       i  Alciat.  in  d. 

L.  qui  mortui.  Cui  adde  Tiraqttel.  in  Rep.  L.  fi  unquam,  C.  de  revoc.  donac.  verb,  fufceperir.  n.  131.  ubi 
etiam  difputat  an  talis  Bapriiari  poflit,  cujus  tantum  caput  in  partu  apparct.  '  D.  L.  3.  in  fin.  d.  L.  qui 
mortui,  &  DD.  in  LL.  '  Dc  Nato  in  8.  menfc,  Vide  Jofeph.  Ludovic.  concluf.  37.  &  Gentil.  De  nafcendt 
tempore,  fol.  11.  n.  13.  '  L.  2.  C.  de  pofthu.  Socin.  fen.  confil.  275  n.  20.  vol.  z.  Mantic.  de  conjeft, 
ult.  vol.  lib.  I!,  tit,  6.  n.  10.  Graff.  Thefaur.  com.  op.  §  fidei   commiff  q.  33.  in  fin. 

If  (19)  the  Teftator  make  thee  his  Executor,  or  do  bequeath 
unto  thee  any  Legacy  conditionally,  if  he  mall  have  no  Illuc,  and 
afterwards  his  Wife  do  bring  forth  a  Monfter,  or  mif-fhapen  Crea- 

tuie, 
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turc,  having  pcradventure  a  Head  like  unto  a  Dog's  Head,  or  to  the 
Head  of  an  Afs,  or  a  Raven,  or  Duck,  or  of  fome  other  Beaft  or 
Bird  :  Such  monftrous  Creature,  though  it  mould  live  (as  com- 
monly none  do)  yet  it  is  not  accounted  amongft  the  Teftator's  Chil- 
li L.  nonf""t; ff,<^  dren  u :  For  the  Law  doth  not  prefume  that  Creature  to  have  the 
eand.^&sichlrd.Soul  of  a  Man,  which  hath  a  Form  and  Shape  fo  ftrange  and  dif- 
in  d.  L.  5.  c.  de  ferent  from  the  Shape  of  a  Man  x.  For  by  the  Law  of  this  Realm, 
«°Sd.  in  d.  L.  if  the  Wife  be  delivered  of  a  Monitor,  which  hath  not  the  Shape 
non  fuiit.  sich'ard.  of  Mankind  ;  this  is  no  Mile  in  Law.  But  although  the  Iflue  hath 
in  d.L.  3.  n.  5.  ^  fome  Deformity  in  any  Part  of  his  Body  ]  yet  if  he  hath  humane 
c.Dde  pdthu.  '&  Shape,  this  fufficeth.  (Brat~l.  tit.  ^.fol  437,  438.  Brit.  cap.  66. 
in  d.  l.  non  funtyj,/,  83.  Fleta,  lib.  i.  cap.  5.  lib.  6.  cap.  54.  Tnftit.  part,  i.fol.  29.  b.) 
&  innL^ofte"^.™'  As  having  fix  Fingers  on  either  Hand  X  ;  or  on  the  contrary,  want- 
ff.  de  verb.  fig.  ing  fome  of  the  ordinary  Members,  as  having  but  one  Hand,  or 
idem  quoque  juris  one  p00t  z  :  Such  Creature  is  not  excluded,  but  is  to  be  accounted 
trt  t£,  AlS  for  the  Teftator's  Child.  What  if  there  be  Duplication  of  notable 
in  d.  L.  'quaerer.  Members,  as  to  have  four  Arms,  or  two  Heads,  or  Diforder  in  the 
"  B9\d  &  Au  in  principal  Members,  as  the  Face  (landing  backwards,  or  in  the  Breft  ? 
L.  quod  dicitur,  ff.  In  this  Cafe  I  fuppofe  much  to  be  attributed  to  the  Difcretion  of 
de  lib.  &  potthu.  the  Judge  a.  And  albeit  the  Writers  feem  rather  to  incline  to  this 
3.Slcarde 'pofthu.  Opinion,  that  they  be  Monfters,  and  fo  not  to  be  accounted  as  Chil- 
li. 5.  verb,  cum  au-  dren  b  ;  notwithstanding,  if  any  Legacy  be  left,  not  by  the  Parents 
bCL  ftemum  ff  to  anotner5  ^ut  to  tne  Parents  by  another  upon  Condition,  if  they 
deverb  fignif.  DD.iliall  have  Iffue :  In  this  Cafe  it  feemeth  that  it  doth  not  hinder 
in  d.  L.  quod  di-  the  Parents,  though  the  Father  did  beget,  and  the  Mother  bring 
cltur*  forth  a  Monitor,  when  it  cannot  be  imputed  to  their  Fault  ,•  where- 

«  D.  L.  quaeret.  fore  the  Iifue  was  monftrous  c. 

de      verb,     fignif. 

fie   Alciat.    ac    Rebuff,  ibidem. 

If  (20)  the  Teftator  make  the  Child  in  the  Mother's  Womb  his 
Executor,  and  the  Mother  bring  forth  two  or  three  Children  at 
that  Birth,  whether  are  they  all  to  be  admitted  Executors  ?  Like- 
wife  (21)  the  Teftator  bequeathing  to  the  Child  in  the  Mother's 
Womb,  if  it  be  a  Man  Child  a  greater  Sum ;  if  a  Woman  Child, 
then  a  lefler  Sum :  The  Mother  bringing  forth  a  Son  and  a  Daugh- 
ter at  one  Burthen  ,-  how  much  is  to  either  ?  Thefe  Qucftions  are 
•Jipfraeadempart.  elfe where  refolved  d. 

§  10.  fub  nnem. 

Devife  to  a  Bafiard. 

Terhins,  tit.  Grants  'TP  H  E  Parents  of  a  Ballard  may  by  Deed  executed  in  their 
11.  J_     Life-time,  or  by  laft  Will,  give  or  devife  their  Lands  to  their 

Title    Devife   94-  Baftards  j  and  where  a  Baftard  is  commonly  known  or  reputed  to 
BraBon  lib.  2.  c.  7.  be  the  Son  of  T.  S.  there  a  Remainder  limited  to  him  by  the  Name 
of  the  Son  of  CT.  S.  is  good  ;    for  fo  is  the  Year-Book  39  Ed.  3. 
*  6  Rep.  67.        f0l  j  I#  cited  in  *  Sir  Moyle  Fiuch's  Cafe. 

Moor  10.  Where  a  Man  had  feveral  Children,  and  one  of  them  a  Baftard, 

and  he  granted  all  his  Goods  to  his  Childre?i ;  it  hath  been  held 
that  the  Baftard  fhall  take  nothing  by  this  Grant,  but  probably  he 
might  if  it  had  been  by  Will  -,  but  'tis  clear  that  he  might  take  by 
that  Name  by  his  Mother's  Will,  becaufe  he  is  known  to  be  her 
Child. 

ADe- 

4 


Orafmuch  (i)  as  the  Nature  of  every  honeft  and  pofiible  Con- 
dition is  fuch,  as  it  doth  fufpcnd  the  Execution  and  Effect  of 
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A  Devife  to  the  Ufe  of  Jane  his  'Daughter,  and  to  the  Heirs  ofDycr  323. 
her  Body,  which  Jane  was  a  Baftard;  this  was  held  to  be  a  good 
Devife  of  the  Lands  by  the  Intention  of  the  Teftator. 

So  where  the  Devife  was  to  T.  S.  his  Son,  which  T.  S.  was  a  sid.  194. 
Baftard  ;  this  was  held  good  for  a  Baftard  as  a  reputed  Son.  Ceiling-wood  v.  Face. 

§  XVI.  What  Order  is  to  be  taken  concerning  the  Ad- 
miniflration of  the  Goods  of  the  Deceafed,  whiles 
the  Condition  of  the  Executorfhip  dependeth  unac- 
complifhed. 

1 .  Of  the  Remedy  which  Creditors  and  Legataries  have,  during 

the  S/ifpence  of  the  Condition  of  the  Executorflxip. 

2.  Thefirjl  Remedy,  is  to  commit  the  Adminiflration  to  him  that 

is  conditionally  affigned  Executor. 

3.  The  Fjfefl  of  this  Adminiflration. 

4.  What  if  the  Executor  mil  not  meddle  with  the  Adminiflra- 

tion or  RoffeJJion  of  the  Goods  in  the  meaii  Time. 

F 

the  Difpofition  a ;  fo  that  in  the  mean  Time,  the  Party  deceafed  a .  . 
cannot  be  judged  to  have  died  either  Teftate  orlntcftate  ;  and  con- cond?  &  demon."  ill 
fequently  he  that  is  made  Executor,  is  neither  to  be  received  nor  fi.  quis  fab  condi- 
repelled,  in  the  mean  Time,  to  or  from  the  Executormip  b.  It  Jgg"  cSa\lffuteft^ 
ihall  not  be  amifs  to  fhew  what  Order  is  to  be  taken,  for  andL.cederediem.de 
concerning  the  PoffefTion  and  Adminiflration  of  the  Goods  of  the  X?'b-  fis-  ff-  Grair- 
Deceafed,  and  what  Remedy  the  Creditors  and  Legataries  have,  §  legation,  q."  %'. 
j*for  the  Obtaining  of  their  Debts  and  Legacies,  which  are  due  pre-  &  ftp™  cadem 
fently    after  the  Death  of  the  Teftator,  whiles  the  Condition  of  £%"'  itmA-     a 

n    •  1  11  i~>  p  1  1  tjiianiuiu.    it, 

the  Executormip  dependeth  c:  ror  it  ieemeth  not  only  incon-de  acquir.  haired, 
venient  but  unjufl  alfo,  that  they,  efpecially  the  Creditors  d  mould  M^fin^ in  §  h»- 
be  rcmedilcfs  all  that  while,  during  the  Sufpence  or  Expectation  of  reci.  inftiruend.  * 
the  Performance  of  the  Condition,  until  that  be  performed  by  thecQ"od  amem  jure 
Executor,  which  perhaps  would  not,  nor  could  not  be  effected  in  gjj1*  ™  g£j™ 

feven  Years.  te  conditione  infti- 

tutionis,  ut  in  qua 
tota  vis  teftamenti  collocata  (it,  non  obfervatur  in  Anglia,  prout  alias  plenius  diximus,  infra  part.  6. 
*  Crcdirores  enim  de  damno  vitando  :  Legatarii  autera  de  lucro  captando  certarc  dignofcuntur.  L  fcimus, 
§  &  fi    prsfatum,  C.  dc  jure  delib. 

The  firft  (2)  Remedy  thereof  is  this,  confidering  that  he  which 
maketh  an  Executor  conditionally,  cannot   be  judged  to  have  died 
Intcftate,  the  Condition  depending,   or  fo  long  as  the  Teftament 
may  take  Effcft  e  5  and  fo  the  Adminiflration  of  the  Goods  cannot  jj.D-  L,JU*™  d^':'- 
be  committed  according  to  the  Statutes  of  this  Realm,  which  pro-  re(j,c      "  r' 
vide  only  in  that  Cafe,  where  a  Man  dieth  Inteflatc,  or  where  the 
Executor  doth  refufe  to  prove  the  Teftament  f.     It  is  provided  by  f  Star.  h.  8.  an.;r„ 
the  Civil  and  Ecclefiaftical  Laws,  that   it  mail  be  lawful  for  the  ^K^ti'**' 5' 
Ordinary  to  commit  the  Adminiflration  and  PoffefTion  of  the  Goods 
of  the  Deceafed,  to  him  that  is  made  Executor,  only  for  and  du- 

P  p  ring 
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ring  fo  long  Time  as  the  Condition  dependeth,  and  is  not  extant, 
g  l.  fi  quis  infti-  or  clfe  deficient  s.  By  (3)  Virtue  of  which  Adminiftration  or  De- 
rnatwr   §  i, ,%.  ff.  cree  Qr  p0ffefflon    fa  fojd  Executor  may  enter  to  the  faid  Goods, 

de   nxred.   lnltitu-  -   .     '  ■      -,         _  •/  _  .        .  ,.     ,    ' 

end.  and  may  adminifter  and  iell  the  lame  lor  the  Satisrymg  of  the 

Debts,  due  by  the  Teftator,  and  Payment  of  his  Legacies  limply 
bequeathed,  and  may  be  convented  by  them,  if  he  make  Delays 
»•  D.  L.  fi  q«is.  during  the  Time  aforcfaid  h  :  And  if  afterwards  the  Condition  be 
Qu<£  lex  etfi  ere-  performed  or  extant,  then  may  he  Mill  retain  the  Goods  of  the 
prXb*UtS  re™  Deceafed,  as  Executor  to  the  Will  * :  But  if  the  Condition  be  id 
um,    tamen    jure  fringed,  or  deficient,  then  ought  lie  to  make  Reftitution  to  the  next 

wr<iisUtiniUr'  1fga"  of  ^in  t0  tlie  Deceafcd>  or  to  tnofe  tnat  flia11  nave  Adminiftration 
curritu  "^urpote  of  his  Goods  k  :  For  by  Breach  or  Defect  of  the  Condition,  the 
quibus  legata  om-  Deceafed  is  reputed  to  have  died  Inteftate,  or  as  he  had  never  made 
tiLmff'SeficiaE'in-  Executor »;  and  the  former  Adminiftration  is  finifhed,  and  a  new 
ftitutionis  conditio,  may  be  committed  m. 

nee  aliquis  cxiftat 

hares,  leu  execuror  (infra  part.  7.  §  19.)  nedum  ubi  pendeat  adhuc  conditio.  '  Dum  tamen  probatum 
lit  teftanientum,  &  ab  Ordinario  approbatum.  k  L.  2.  §  fi  tub  conditione  if.  de  bon.  poffefT.  fecundura 
Tabu  I.  Gralf.  Thciaur.  com.  op.  §  bon.  poffeff.  q.  5.  n.  7.  '  L.  liseres.  de  acquir.  haired.  L.  quod  dicitur 
de  mil.  tcfta.  ff.         «n  D.  L.  fi  quis  inftituatur.  fi.  dc  haired,  inftit. 

If  he  (4)  that  is  made  Executor  conditionally,  will  not  med- 
dle with  the  Adminiftration  of  the  Goods  of  the  Deceafed,  nor 
yet  perform  the  Condition,  the  next  Remedy  is  this ;  you  muft 
confider  of  the  Nature  of  the  Condition,  that  is  to  fay,  whether 
the  Performance  of  the  lame  do  conlift  in  the  Power  of  the  Exe- 
»  d.  l.  fi  quis.  §  cutor,  or  not  n.  If  it  be  fuch  a  Condition  as  he  may  eafily  per- 
i,  *•  form,  then  may  the  Ordinary  afflgn  unto  him  a  competent  Term, 

« Fortafle  100.  dies  for  the  Accomplifhment  thereof  %  within  which  Time,  if  the 
extrancis,  &  an-  Executor  do  not  perform  the  fame,  it  is  reputed  for  infringed  or 

num  defunth  h- ^ 1  g  •  t  p  j  p  thc  Adminiftration  may  be  committed  accord- 
bens  ,     lecundum  .  »  . '  ,       .      ■     ^  p         i        .  ■■ 

Bar.  &  Bald,  in  d.  ing  to  the  Statute ;  in  this  Cafe,  as  of  one  dying  Inteftate  1 :  And 

5  ' •  the  Executor  mall  be  excluded,  if  he  do  not  purge  his  Delay, 

Caftr."  in  d.a§i.  °  before   thc  Adminiftrators  do  meddle  with   the  Goods'".     But  if 

1  Stat.  h.  s.  an.  1.  the  Ordinary  knowing  of  this  Will,  fhall  commit  Adminiftration 

^Bald.  &  alii  in  d. t0  *°me  otner  without  the  Executor's  Knowledge  ;  or  without  ap- 

§  1.  '  pointing  to  him  a  competent  Time  for  the  Accomplifhment  of  the 

Condition  mentioned  in  the  Will,  upon  the  which  he  is  made  Exe- 

tor  ;   which  Condition  he  was  willing  to   have  performed  at  the 

Firft,    and  afterwards  doth  perform  the  fame,  and  then   proveth 

the  Will.    In  this  Cafe  the  Adminiftrator  is  in  Danger  to  be  fued 

t  Abridgement  dez  by  the  Executor  in  an  Action  of  Trefpafs  f,  unlefs  the  Executor 

Cafes  edit.   Ann.  did  refufe  before  c  i  or,  unlefs  the  Teftament  were  fo  fecretly  kept, 

Adrniniftr9fo.  183! ^at  tne  Ordinary  was  ignorant  thereof;    which  Ignorance  is  raj 

n.  1.  '  ther  to  be  intended  in  the  Ordinary,  not  only  becaufe  it  is  a  Mat- 

« Ibidem.  ter  -n  p^  n    ^ut  a]f0  0f  another  Man's,  the  Knowledge  whereof 

«rrxfumendumcl- .  3  -  3  ,  .         °    , 

fc,  quempiam  ab  is  not  prefumed  x.  Moreover,  it  leemeth  that  where  there  is  a 
Iiiteftatb  deceffiffe,  Teftament,  there  the  Action  againft  the  Adminiftrator  mall  be 
^mentocomm'Sis  abated,  where  there  be  Executors  able  and  willing  to  undergo 
gciifu  recepca  eft  the  Exccutorfhip,  albeit  as  yet  they  have  not  proved  the  Tefta- 
opinio  ( maxime  ment  y  jf  tiie  Condition  conftft  not  in  the  Power  of  the  Exc- 
prafumrmrO  pui-  cutor,  then   may  the  Ordinary  at  the  Petition  of  the  Creditors, 

clire    Docet  Fran- 

ciC  Mamie,  de  conjc£r.  ult.  vol.   lib.  2,  tit.  1.  n.    ;,  4.        *  L.  Verius  ff.  dc  probat.        *  L.  Abridgment 

dez  Cafes,  ubi  5.  fol.  185.  n.  3. 

5  appoint 
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appoint  a  Time  to  the  Executor  to  undertake  the  Adminiftration 
and  Poifeflion  of  the  Goods ;    during  which  Time,  if  lie  refufe  or 
neglect  to  undertake  the  fame  Adminiftration  j  then  may  the  Ordi- 
nary commit  the  fame  to  fuch  as  have  Intereft,  until  fuch  Time  as  the 
Condition    be  either  extant  or  deficient  z.     Or  elfe  the  Ordinary ,  D.  §  ,.  &  £>D. 
may  make  a  Letter  Ad  colligendum  bona  defunbJi,  to  fome  other  ibidem. 
perfon  than  the  Executor.     But  here  the  Ordinary  had   Need  to 
take  good  Heed  :  For  this  is  a  dangerous  Courfe  to  himfelf,  be- 
caufe  that  Perfon  which  hath  a  Letter  ad  colligendum,  not  being 
Administrator,  the  Actions  which  otherwife  might  be  brought  a- 
gainft  the  Adminiftrator,  do  now  lie  againft  the  Ordinary,  as  well 
as  if  he  took  the  Goods  into  his  own  Hands,  or  by  the  Hands  of 
any  of  his  Servants  by  his  Appointment  or  Commandment  a.   But »  Terms  of  Law, 
what  if  he  which  hath  Letters  ad  colligendum,  hath  alfo  Autho-  verb.  Adminiftra- 
rity  from  the  Ordinary  to  fell  fuch  Goods  of  the  Deceafed,  as  other-  SeS°S?Ordina- 
wife  would  perifti,  &  qua  fervando  fervari  non  pojjunt ;  and  there-  rii,  n.  13!  Abridg. 
upon,  doth  fell  fuch  as  could  not  be  preferved  :  Whether  is  he  fub-  dczCafe»,tir.EwJ 
jed  to  be  fued  by  the  Creditors  of  the  Deceafed,  as  Executor  of  ii.tor' 
his  own  Wrong  ?  In  this  Cafe,  I  take  the  Law   to  be  that  he 
cannot  plead  that  he  did  never  adminifter  as  Executor,  or  what 
he  did,   was  by  Virtue  of  the  Letter  Ad  colligeiidum  &  ad  ven- 
Aenduvi  bona  peritura,  &c    For  it  is  holden,  that  albeit  the  Ordi- 
nary may  grant  Authority  Ad  colligendum,  as  before ,-  yet  he  can- 
not grant  Authority  Ad  vendendum  bona  defunUi,    etiam  peri- 
tura  b.    And  fo  the  Authority  not  being  good  in  Law,  he  may  be 
fued  as  Executor  of  his  own  Wrong,  howfoever  thofe  Goods  by  cu?Idde  Abrid5^ 
him  fold  would  otherwife  have  perifhed  <  men?  dez  Cafes" 

tit  Executors,  foL 
itf.  n.  is.         £  Et  ita  poll  maturana  deliberationem  fuit  Judicatum,  Teft,  J),  Dyer  ubi  fuprs. 
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§.  XVII.   Of  the  making  of  an  Executor,  to,   or  from 
a  certain  Time. 

i.  Jn  "Executor  may  he  ordained,  either  for  a  Time,  or  from  a 
Time. 

2.  The  Ordinary  may  commit  Adminiftration  until  there  he  an 

Executor,  or  after  the  Executor \floip  is  ended. 

3.  Whether  a  Man  may  die  partly  Teftate,  and  partly  Lit  eft  ate. 

4.  Whether  he  is  faid  to  die  partly  Teftate,  and  partly  Lit  eft  ate, 

which  appointeth  an  Executor,  to,   or  from  an   uncertain 
Time. 

5.  J  Legacy  may  he  given  to,  or  from  a  certain  T'ime,  or  to,  or 
from  an  tincertain  T'ime. 

6.  That  Legacy  is  not  tranfmiffihle,  which  is  given  from  cm  un- 

certain 'Time. 

7.  What  if  the  Uncertainty  he  not  about  the  Qtieftion  Whether, 

hut  ahout  the  Queftion  When  ? 

8.  What  if  the  Umertaifity  he  not  joined  to  Suhftance  of  the  Lega- 

cy, hut  to  the  Execution. 

9.  The  Legacy  is  not  tranfmiffihle,    when  the   Oneftion  is  only 

When,  not  Whether. 
1  o.  The  Teftator  may  make  that  tranfmiffihle,  which  other  wife  is 

not  tranfmiffihle. 
11.  Whether  that  Legacy  he  tranfmiffihle,  which  is  given  after  a 

certain  Age. 
|i  2.  'Difference  whether  the  Legacy^  he  joined  to  the  Suhftance,  or 

to  the  Execution  of  the  T)iJpofition. 
,13.  Certain  Cafes  wherein  a  Legacy  is  tranfmiffihle,  alheit  the 

Jge  he  joined  to  the  Suhflance  of  the  Legacy. 

ALbeit  (1)  by  the  Civil  Law,  Hares  the  Heir  cannot  be  inftitu- 
ted,  either  from  a  certain  Time,  or  until  a  certain  Time  a, 
dc  h»red.  inftito-  jeft  t^e  DeCeafed  might  feem  to  die,  partly  Teftate,  and  partly  In- 
eodem,  tit." '"  '  teftate  b ;  yet  where  an  Executor  is  ordained,  howfoever  the  Exe- 
•>  l.  jusnoftrumde  cutor  be  quaji  Hares ;  at  lead  by  the  c  Laws  of  this  Realm,  he  may, 
S^rariSmaf-  be  appointed  either  from  a  certain  Time,  or  until  a  certain  Time  d. 
Sgnat  Porcius  in  For  Example-,  the  Teftator  maketh  thee  his  Executor  after  the  Ex- 
it' \  "T^f'1,  piration  of  Five  Years  next  after  his  Death,  or  he  doth  make  thee 
end.  X)  "  his  Executor,  for,  and  during  Five  Years  next  after  his  Death :  This 

«  Supra  1.  part.  §.  Affignation  is  lawful  by  the  Laws  of  this  Realm  e.  And  the  (2) 
len're?orrJ!addieg!  Ordinary  may  commit  the  Adminiftration  of  the  Goods  of  the  De- 
Ecclefiaft.  Anglic  ceafed  to  the  next  of  Kin  in  the  mean  Time,  during  which  Time, 
Doa.  &  Stud.  lib.  tke  Aft  of  the  Adminiftrator  is  Good,  and  cannot  be  avoided  by 
dc  °Repub.  Ang.  the  Executor  afterwards  f ;  for  in  the  mean  Time  he  dieth  Inte- 
lib.  1.  c.  9.  ftate.     And  likewife,    he  may  commit  the  Adminiftration  of  the 

tit  BExec.  n^f.  Goods  of  the  Deceafed  unadminiftred  by  thee,  after  the  Expiration 
tit.  Admin,  n.  4j.  of  the  Time  of  thy  Exccutorfhip,  where  thou  art  appointed  Execu- 
piowd.  in  caf.  inter  tor  ^ut  for  a  'j<ime.    For  after  the  Term  be  expired,  he  is  faid  to 

Greisbr.  &  Fox.  -  s         J 

e  Brook,  ubi  fupra.  be  Inteitate  S. 

f     Plowd.   in   cafu 

inter  Greisbr.  8c  Fox.        6  Brook.  Abridg.  tit.  Adminiftr.  n.  I.  &  n.  45, 

c  Where 
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Where  (3)  it  is  laid,  that  a  Man  cannot  die  partly  Teftate,  and 
partly  Inteftate,  that  is  true  where  the  Stri&nefs  of  the  Civil  Law  is 
obferved  h :   But  where  the  Teftator  is  not  tied  to  fuch  ftrift  Obfer- h  Dec.  Cagnol.  & 
van.ee,  whether  it  be  by  Reafon  of  legal  Privilege,  as  in  Miliary  ^lcr°FriX"c-  hl  <j. 
teftaments1,  and  in  Teftaments  Ad  pias  can  fas  k  j  or  whether  it  bercg. jur.  £rm 
by  Cuftom  of  the  Place,  where  the  Tcftator  abideth  ',  as  in  ling-  l  f-  milesi  ff.  dc 
land,  where  we  enjoy  all  Immunity,  nor  be  tied  to  any  other  Ob-  &  Dcc^n'cL l"us 
fervance  in  making  of  Teftaments,   than  that  which  is  Juris  gen-  noftrum. 
t'uuii  m  ;   in  thefe  Cafes  and  Places,  a  Man  may  die  partly  Teftate,  j  Bran  '?  L-  l-  c- 

j'.T.ri.n  J  x  J  3  dc  iacrofan.Ecclc- 

and  partly  Inteftate  n.  fiart.  Hiero.  Franc. 

in  d.  L.  jus  noftrum 
in  fin.  '  Hiero.  Franc,  in  d.  L.  jus  noftrum.  m  Supra  i.  part.  §.  to.  in  prin.  tra£r.  dc  Repub.  An^l.  lib. 
3.  cap.  7.  "  Brook.  &  Plowd.  ubi  fupra  addc  Socin.  Tra£r.  reg.  6c  fal.  rcg.  400.  ubi  tradidit  20  cafus  in 
quibus  poteft  quis  decedcre  pro  parte  teftatus,  pro  parte  intcftatus. 

If  the  (4)  Teftator  do  ordain,  or  make  an  Executor,  from  or  un- 
til an  uncertain  Time,  as  from  or  until  the  Death  or  Marriage  of 
his  Son  :  This  Aflignation  is  good  and  fufficient,  even  by  the  Civil 
Law  ° ;  neither  is  the  Teftator  in  this  Cafe  faid  to  die  partly  Teftate,  0  l.  -m  rerapus  & 
and  partly  Inteftate  P  :    For  an  uncertain  Time  is  compared  to  a  de  hxred.  inftic.  l. 
Condition  %  which  if  it  come  to  pafs,  and  be  extant,  the  Teftator  £xtr.an£um  e°d  tir' 
is  reputed  to  have  died  wholly  Teftate  r :   For  a  Condition  purified  ta&it  'I   h«| 
had  Reference  backward,  and  is  underftood  as  if  it  had  been  ac-  infticuend.    Grcff. 
complifhed  immediately  upon  the  Death  of  the  Teftator  f  ■  neither  J^S^J^J; 
can  the  Teftator  be  faid  to  die  Inteftate,  in  the  mean  Time  before  p  Hiero.  Franc,  iii 
the  Event,  or  whiles  the  Condition  dependeth  in  Expectation  *.   Yet  d.L.  jus  noftrum. 
in  a  Legacy,  the  Condition  purified  hath  no  Relation  backward,  to  #.  d'e^nd^sTde- 
the  Death  of  the  Teftator,  as  though  it  had  been  then  accomplish-  mon.  Ja£  in  L.  fi 
ed  but  only  to  the  Time  of  the  Exiftcnce  or  Performance  of  the  'uinlef  c"r.de  Ic£- 

1     •  Aii  r>  1       t-<  1   t-»      r  1-1  •  r-  I.  n.  6.   Cujac.  ob- 

Condition  u.  And  therefore  the  .bruits  and  Profits  which  anfc  out  fervat.  lib.  iS.c.  i. 
of  the  Legacy  in  the  mean  Time,  are  not  due  to  the  Legatary  x  ,• r  L-  hxrcs  quando- 
efpecially  when  as  the  Condition  is  arbitrary,  or  fuch  as  is  in  the  hxreTHiero^anc. 
Power  of  the  Legatary  to  perform  the  fame  at  his  Pleafure  ?.  But  in  d.L.  jus  noftrum. 
if  the  Condition  be  infringed,  or  become  deficient,  then  is  the  Te-f^f  'TdicV 
ftator  to  be  adjudged,  to  have  died  always  Inteftate,  and  not  from  de  mil.  tefflam.  l! 
the  Time  of  the  Breach,  or  Defect  of  the  Condition  z  ;  which  is  the  haercs.  qnandocun- 
Caufe  wherefore  in  conditional  Aflignaticns,  the  Administration  JJJ.  i  ffin^S 
cannot  be  committed  to  the  next  of  Kin  :  As  in  Cafe  of  one  dying  §•  frames':  inftit!  dc 
Inteftate,  fo  long  as  the  Condition  is  in  Sufpence ;   as  hath  been  be-  J^rcJ•  inftltuend« 

*  111  Tiraquel.    de     re- 

fore  declared.  traft.  §.  i.  gioff.  L 

t  Minfing.  in  d.  §.  haeres,  n.  4.  14.  u  Bar.  Jaf.  &  alii  in  L.  fi  Alius  fam.  de  verb,  oblig.  ff.  L.  qua;  legata  ff. 
dc  reg.  jur.  &  ibid.  Dec.  &  Hiero.  Franc.  *  Vide  Bald,  in  L.  fin.  tj.  fed  quia.  C.  com.  de  Lege.  r  Bar. 
in  L.  fi  is  qui  pro  tempore  tf.  de  ufu  cap.        z  Hiero.  Franc,  in  d.  L.  jus  noftrum  de  reg.  jur.  ff. 

And  here  (5")  Note,  That  as  an  Executor  may  be  appointed  from 
a  certain  Time,  or  until  a  certain  Time :    So  a  Legacy  may  be  be- 
queathed either  from  a  certain  Time,   or  until  a  certain  Time  a.  *  Graff.  Thefaur. 
And  albeit,  where  (6)  a  Legacy  is  given  from,  or  after  a  certain  co™:  °P-§>lesalumi 
Time,  the  Legatary  dying  in  the  mean  while,  before  the  Time  be  »  l.  5.  ff.  quando 
come,  the  Executors  or  Adminiftrators  of  that  Legatary,  may  de-dies  les-ccd-Grafr- 
mand  and  recover  the  Legacy,  after  the  Day  is  paft,  as  might  the  fuCceff.progrefl:iib. 
Legatary  himfelf  if  he  had  lived  b;  unlefs  the  Meaning  of  the  Te-  3-  §•  ?9-  n-  2; . 
ftator  be  contrary  c,  or  unlefs  it  be  fuch  a  Thing  as  cannot  be  tranf-  ^d?Sh 'fede- 
mitted  to  the  Executor,  as  perfonal  Service  d.    Yet  (7)  if  the  Lega-  mon.  fF.  Mantic.  de 

conjeft.  ult.vol.lib. 
11.  tit.  20.  n.  8.        £  L.  fi  poft.  in  prin.  ff.  Quando  dies  leg.  ced.  &  ibi  Bar. 
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cy  be  given  after  an  uncertain  Time,  (for  fo  alfo  it  is  lawful  for  the 
<=  Graff,  d.  q.4.5,  Teftator  to  do  e)  the  Legatary  dying  in  the  mean  while,  the  Execu- 
fD. L.fi  poftdicm  tors  or  Adminiftrators  of  the  Legatary  deceafed,  cannot  demand  the 
do  'dies'0' leveed/ fame,  but  are  utterly  excluded  f,  and  that  (8)  not  only  when  it  is 
Graff,  d.'q.  45.  uncertain  whether  it  mall  happens,  but  alfo  when  it  is  uncertain 
e  LdcUnn3inum0ff  when  lt  mal1  happen  h-  For  example ;  the  Teftator  giveth  thee  an 
te'it  Hundred  Pounds  when  his  Daughter  mall  be  married.     This  is  un- 

»>  L.  fi  Tino,  ff.  certain  whether  j  it  mail  happen  at  all,  or  no  ;  or  the  Teftator  giveth 
ccd.nL°  fled  %t  thee  an  Hundred  Pounds  when  his  Son  mall  die.  This  is  uncertain 
de  leg.  Graff,  d.  when  k  it  fhall  happen,  not  whether  it  mall  happen  ;  for  it  is  certain 
3-  43-  we  muft  all  die.     In  both  which  Cafes,  if  thou  die  before  the  Day 

voi.  af  '  '  be  come,  that  is  to  fay,  before  the  Marriage  of  the  Teftator's  Daugh- 

k  Cujac  obferva.  terj  or  Death  of  his  Son,  the  Legacy  is  utterly  extinguished,  or  as  if 
fucck'progre'^'.lib! lt  had  been  conditional '.  Neither  (9)  is  it  material  whether  the  Un- 
g.  §.  27.  n.  3.  &  §.  certainty  be  joined  to  the  Subftance  of  the  Difpofition,  or  to  the 
29.  n.  3.  m  fin.       Execution  thereof:   For  in  both  Cafes  the  Legacy  or  Difpofition  is 

1  L.  fi  Tmo  quan-  .  ,,     .     .  ■    i         i       i  i  m    n 

do  dies,  leg.  ced.  l.  reputed  conditional  m  ;  and  lo  it  is  not  material,  whether  the  Teftator 
quibus  diebus,  f.  2.  fay^  j  give  to  j,j$.  an  Hundred  Pounds  when  my  Daughter  mall 
ff*S.dh!SSS  marry,  or  when  my  Son  mall  die.  In  which  Cafe  the  Uncertainty 
legetur  §.  i.deieg.  is  faid  to  be  joined  to  the  very  Subftance  of  the  Difpofition ;  or 
l.  vafquius  ubi  fu-  whether  the  Teftator  fay,  I  give  to  J.  £.  an  Hundred  Pounds,  and 
^Aiex.  in  l.  fenis  I  Will  that  the  fame  mall  be  paid  when  my  "Daughter  is  married, 
ad  Trebei.  ff.  Jaf.  or  my  son  dieth  n.  In  which  Cafe,  it  is  faid  to  be  joined  to  the 
dcftCaft!din&dPLUfi Execution  of  the  Difpofition  °.  For  as  well  in  the  one  Cafe  as  in 
cni,  §.  1.  de  ieg.  I.  the  other,  if  the  Legatary  die  before  the  Marriage  of  the  Teftator's 
GraffThefaur.com.  DauD-hter,  or  Death  of  the  Teftator's  Son,  his  Executors  or  Admi- 

op.  6.1eeatum  q.43.     ■  n  1  1    1       -r  n 

Vafqui.^de  fucceff.  niftrators  cannot  demand  the  Legacy  P. 

progreff.  lib.3-5.29.  .'  .  .  . 

n.4.  qua;  opinio  fcilicet  quod  legatum  hujufmodi  non  fit  in  diem,  fed  conditional,  ubi  dies  eft  incertus,  quando 
(veluti  poft  mortem  alterius)  ut  communior,  ita  &  eft  verior,  ex  relatione  Graff.  §.  legatum  q.  43.  n.  8.  cui 
fubferibit  Mant.  de  conjeft.  ult.  vol.  1.  n.  3.  «  DD.  in  L.  fi  cui,  §.  1.  de  leg.  ff.  °  L.  Bar.  Paul,  de 

Caftr.  Lancel.  Dec.  in  d.  §.  1.  f  Vafqui.  dc  fucceff.  progreff.  lib.  3.  §.  29-  n-  4-  Mantic.  de  conjeft.  ult.  vol, 
1.  11.  tit.  20.  n.  3. 

Dying  in  the  Life-time  of  the  Teftator. 

Carpenter  v.  oUms.  ~|_"VEvife  of  his  Lands  to  his  Son  when  he  mall  be  of  the  Age  of 
Ye°.°  r'.7  s.  c.         I  fi    Twenty-four  Years,  and  that  his  Executor  fhall  have  the  O 
iBrowni.  85.  s.c.  verlight  and  Dealing  thereof  in  the  mean  Time  ;  the  Son  died  be- 
fore Twenty-four :    Adjudged  that  the  Intercft  of  the  Executor  was 
determined  by  the  Death  of  the  Son,  becaufe  the  Teftator  did  not 
intend  to  bar  the  next  and  right  Heir  of  his  Son,  until  he  would 
have  been  Twenty-four  Years  old  if  he  had  lived. 
Moor  48.  The  Husband  devifed  his  Lands  to  his  Wife  from  Tear  to  Tear, 

until  his  Son  mould  come  to  the  Age  of  Twenty  Years  ;  'tis  true,  if 
he  die  before  that  Time,  her  Intereft  is  determined,   becaufe  the 
Words  from  Tear  to  Tear  mew,  that  the  Teftator  intended  that 
the  Eftate  mould  determine  upon  the  Death  of  the  Son  ■,  but  if  the 
Devife  had  been  to  the  Wife  until  the  Son  mould  come  to  that  Age 
(and  thefe  Words  from  Tear  to  Tear  had  been  omitted)  in  fuch  Cafe 
if  he  had  died  before,  yet  the  Eftate  of  the  Wife  fhould  continue. 
Tayter  ver.  Biddaii      Devife  of  his  Lands  to  his  Sifter  and  Heir,  until  his  Son  "Benjamin 
s^B^afim's  Cafe  Should  attain  his  full  Age  of  Twenty-one  Years,  and  afterwards  to 
poftea.    °       '    him  and  his  Heirs ;  and  if  he  die  before  Twenty-one  Years,  then  to 
1  the 
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the  Heirs  of  the  Body  of  Robert ;  afterwards  Benjamin  died  before 
he  was  Twenty-one  :  Adjudged  that  the  Sifter  had  an  Eftate  for  fo 
many  Years,  as  from  the  Death  of  Beniam'ui  would  have  made  up 
Twenty-one  Years,  if  he  had  lived. 

But  in  very  Truth  (if  we  look  a  little  nearer  unto  the  Caufc)  the 
Time  of  another's  Death  is  not  only  uncertain,  in  refpecT:  of  the 
Queftion  When}  but  alfo  in  refpecl:  of  the  .Queftion  Whether  1  ;  fof  L.  hares  meus  fF. 
who  is  certain,    whether  the  other  mall  die  before  the  Legatary  ?de£°?d\&,dermon- 
And  this  I  fuppofe  to  be  the  principal  Caufe,  wherefore  the  Legacy 
which  is  given,  or  is  to  be  performed  after  the  Death  of  another, 
is  reputed  to  be  conditional :   Namely,  becaufe  it  is  uncertain  whe- 
ther that  Time  mall  happen  during  the  Life  of  the  Legatary  r.   For  r  Bal.  in  d.  L.  hae- 
(10)  if  the  Queftion  be  only  when  the  Tims  (Jmll  happen,  and  not  $fc  Cui  ac  Iib' l8- 

i„,  '   ,         ..  1  1      •  -1.       T  -c       n    1       t  * r  ,  1      obicrvar.     cap.     I. 

Whether  it  may  happen  during  the  Lite  or  the  Legatary,  then  the  Mamie,  dc  conjea. 
Lagacy,  in  refpeel  of  Tranfmiflion,  is  faid  to  be  pure,  and  not  condi-ulc-  vo1- ll-  th-2°- 
tional  f.     As  for  example ;   the  Teftator  giveth  thee  an  Hundred  r'DeL.ha-.resmcus 
Pounds,  to  be  paid  the  Day  before  thy  Death;  here  the  Uncertainty  &  ibi  Bald,  cum 
is  only  when  the  Time  mall  happen,  not  whether  it  mall  happen  du- Paul"  dc  Caftr' 
ring  thy  Life :  Wherefore  in  this  Cafe,  after  thy  Death,  thy  Execu- 
tors or  Adminiftrators  may  recover  the  Legacy  r,    and  that  with-1  d.l.  Hires  mem 
out  Diftin<5tion,  whether  the  Uncertainty  be  joined  to  the  Subftance  ^Cb*!'ie5'ce(]uando 
of  the  Legacy  ;  as,  I  give  thee  an  Hundred  Pounds  the  Day  before 
thy  Death ;  or,  whether  it  be  joined  to  the  Execution  of  the  Lega- 
cy ;   as,  I  give  thee  an  Hundred  Pounds  to  be  paid  the  Day  before 

thy  Death  u.  »  D.  L.  hares.    Et 

licet  in  illius  legis 
cxcmplo  incertitude,  vidcri  poflit  adjungi  prxftationi  legati  &  non  fubftantia; :  Tamen  cum  ratio  illius  legis 
iit  generalis,  &  in  utroque  cafu  militet,  nempe  quia  dies  non  poteft  non  cedere  vivente  legatario,  vis  legis 
non  eft  per  unicum  exernplum  anguftanda. 

Wherefore,  where  it  is  faid  that  when  a  Legacy  is  given  after  a?i 
uncertain  Time-,  if  the  Legatary  die  in  the  mea?i  while,  his  Execu- 
tors or  Adminiftrators  are  excluded  from  demanding  the  fame  Le- 
gacy, albeit  the  Uncertainty  be  about  this  Queftion  When;  that  Con- 
clufion  hath  divers  Limitations.     The  firft  Limitation  or  Reftraint 
is,   in  cafe  alfo  it  be  uncertain,  whether  the  fame  mail  happen, 
during  x  the  Life-time  of  the  Legatary;  otherwife,  if  it  muft  needs x  Bald,  in  d.  L.h*- 
happen,  during  the  Life  of  the  Legatary,  then  the  Executors  or  Ad-  ?§  I^1a"J^jd1-bc°"" 
miniftrators  of  the  Legatary  are  not  excluded,    although  it  be  un- tit.20.  num^.  Cu- 
certain  when  it  mail  happen  V.    Another  Limitation  is,  when  (n)  jac-iib.is.obiervat. 
it  is  the  Meaning  of  the  Teftator,  that  the  Executors  or  Admini-  gi'hoc^urem  te 
ftrators  of  the  Legatary  mail  have  the  Legacy,  notwithstanding  the  i«g.  i-  num.  7. 
Death  of  the  Legatary,  in  the  mean  Time;  for  then  the  Uncertain-  ff^Jcotd^S 
ty  of  the  Time  doth  not  make  the  Difpofition  conditional,  becaufe  mon. 
the  Teftator  may,  if  he  will,  make  that  tranfmiffible,  which  other- 
wife  is  untranfmiihble  z.  r  L.  in  conditioni- 

bus  ff-  de  cond.  6c 
demon.  Mantic.  de  conjeft.  nit.  vol.  lib.  i.  tit.  20.  num.  8.  Vafqui.  de  fucccil  progrefl".  lib.  3.  cap.  19.  num. 
15,  16. 

What  (12)  if  the  Teftator  doth  bequeath  fome  Legacy,  when 
the  Legatary  or  fome  other  Perfon  hath  accompli  fried  a  certain 
Jge,  whether  (if  the  Legatary,  or  that  other  Perfon  die  before  that 

Age) 
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Age)  may  the  Executors,  or  Admin iftrators  of  the  Legatary  obtain 
»  De  hac  q.  uber-  the  Legacy  a  ?  This  Queftion  I  fuppofe  is  thus  to  be  anfwered. 

rime   fcripfit   Vaf- 

qui.  de  fucceff.  progreff.  lib.  3.  c.  29.  &  gcneraliter  D.  D.  in  L.  fi  cui.  §.  hoc  autcm  ff.  dc  leg.  1. 

If  (13)  the  Time  be  joined  to  the  Stihftance  of  the  Legacy,  then 

the  Executors  or  Adminiftrators  of  the  Legatary  deceafed  before  the 

Accomplishment  of  that  Age,  are  without  Hope  of  obtaining  the  Le- 

t>L.fiTitiof.Qiian-gacy  b.     For   examole;    the  Teftator  doth  give  thee  an  Hundred 

fYi;  Ic/,ced-d-  Pounds,  when  thou'fnalt  be  of  the  Age  of  One  and  twenty  Years; 

1.  11  cm,  t).  hoc  au-  '  .         rri.  .       ._      °  .    .      .    . n      J  ' 

tcm,  dc  jaf.  1.       thou  dieft  before  that  lime;  thy  Executors  or  Adminiftrators  can- 
c  DD- in  d-  §•  hoc  not  obtain  the  Hundred  Pounds  c,  except  in  certain  Cafes,  whereof 
the  firft  (14)  Cafe  is,  when  Relation  is  made  to  the  Age  of  the  Ex- 
ecutor, who  is  charged  with  the  Payment  of  the  Legacy,  and  not  to 
d  Bar- in  d-  5-  hoc  the  Age  of  the  Legatary,  or  of  any  third  Perfon  d.    For  example; 
the  Teftator  doth  Will  or  charge  his  Executor  to  pay  unto  thee  an 
Hundred  Pounds,  when  he  fhall  be  of  the  Age  of  One  and  twenty 
Years,    before  which  Time  the  Executor  dieth.     In  this  Cafe  (by 
'  Bsi-.Angci.Paul.^e  Opinion  of  divers  e)  thou  mayeft  recover  thy  Legacy  againft  the 
Dcc.hd.  §.  iiocau-  Executor  of  that  Executor,  dying  at  fuch  Time  as  the  former  Exc- 
tem  per  L.  liberris  cutor,  if  he  had  lived,  mould  have  accomplished  the  Age  prefcribed 
quos j  ab  hxrcdi-  j     th    Teftament.      The  Reafon  is,   becaufe  the  Teftator  is  pre- 

bus  ft.  de  Ahmen.  ,  ,  .       ?  ,111 

&  cibar.  leg.         fumed  to  bear  greater  Love  to  Jus  own  Executor,  en  whom  he  hath 
beftowed  the  Refidue  of  his  Goods,  than  to  the  Executor's  Exccu- 
f  Bar.  &  Lancei.  tot-5  whom  peradventure  he  did  not  know  f.     Wherefore  feeing  the 
aiuem!"  °C  Teftator  charged  his  own  Executor  whom  he  more  loved,  the  ra- 

ther then  is  he  prefumed  to  charge  his  Executor's  Executor  whom  he 
s  Arg.  a  major,  ad  }efs  l0Ved  -.     Howbeit,   if  the  Teftator  charge  his  Executor  with 
the  Payment  of  the  Legacy  by  this  Word  If,  as  if  the  Teftator  com- 
mand his  Executor  to  pay  unto  thee  an  Hundred  Pounds,  if  he  mall 
accomplish  the  Age  of  One  and  twenty  Years.     Here  the  Legacy  is 
conditional,  and  therefore  if  the  Executor  die  in  the  mean  while, 
»  Bar.  in  d.  §.  hoc  t[ie  Legacy  dieth  together  with  the  Executor  h.     And  fo  it  is  if  the 
fervm' ffTda  flat.  Executor  be  charged  with  Payment  of  the  Legacy  after  he  be  of 
lib.  fuch  Age  ' :  Nay  more  (contrary  to  that  which  is  faid  before)  altho' 

1  .L-  fidci  commifia-  ^c  -j;  cftator  do  charge  ins  Executor  with  the  Payment  of  the  Lesa- 

riji  c I  i •  Q»  cti3.rn,  ti«  1  "-^ 

dc  fide commiff lib.  cy  by  this  Wrord  When,  as  in  the  firft  Example,  even  there  alfo  by 
&  Bar.  cum  Paul,  the  received  Opinion  of  the  more  Part,  the  Legacy  is  concluded  to 
Deo* in*  d.  ^"hoc  be  conditional  kr  And  therefore,  if  the  Executor  die  before  that  Age, 
autcm  ff.de  leg.  1.  the  Legacy  cannot  be  recovered  againft  the  Executor  of  the  Exccu- 
kf^'duma  Alex' tor  ^ceafed  ',  no  more  than  where  it  is  given  after  his  Executor 
kret.'& 'ja^in"! hath  accomplished  fuch  an  Age:  For  albeit  this  Word  {after)  doth 
§.  hoc  aiitem,  quo-  import  a  more  full  Perfection  of  Time  than  doth  this  Word  When  m, 
munis0Peit10 contra  yet  they  differ  not  in  making  the  DifpoSition  conditional:  For  that 
Bar.  &  ejus  fequa-  \s  done  as  well  by  the  Word  When,  as  by  the  Word  Jftern.  What 
ces,  an  Jai.  ubt  j£-  tnc  j?xecutor  being  charged  with  the  Payment  of  the  Legacy, 
i  L  intercidit  ff.  when,  or  after  he  hath  accomplished  a  certain  Age,  the  Legatary 
de  cond.  &  demon,  himfelf  do  die,  the  Executor  ftill  living,  whether  may  the  Executors 
luteal  'c!Cdc :  cad'  or  Adminiftrators  of  the  Legatary  deceafed  recover  the  Thing  be- 
tol.  Ojueathed  of  the  Executor  then  living,  after  he  hath  accomplished  the 

in  f  ^Itoc  amem  A§e  umitcd  m  x^e  Teftament  ?  It  fecmeth  that  he  may  °,  becaufe 
""ita  contra  Bar.  the  Condition  is  here  extant;    notwithftanding,  becaufe  it  is  con- 

fentium  Sal  is.  Imol. 

Alex.  &  Jaf.  ac  Moder.  in  d.  8.  ho;  autcm.        e  Paul,  de  Caftr.  in  d.  §.  hoc  autcm  in  left.  p.  adverf.  &  mul» 

to  fortius. 

3  eluded 


mi. 
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eluded  that  the  Legacy  in  this  Cafe  is  conditional,  therefore  how- 
foever  the  Condition  do  afterwards  come  to  pafs,  yet  was  the  Lega- 
cy extinguished  by  the  Death  of  the  Legatary,  the  Condition  then 
depending  P,  and  lb  cannot  be  recovered  by  his  Executors  or  Admi-  !  L.  unic.  §.  fin. 
niftratOrs,  unlefs  it  be  proved  (for  it  is  not  prefumed  S  that  the  Te-  au,cT .c  dc.  ,eai.- 

_  -  ..  i  .1  *  _x  *■  tol.  L. incercidu.tr. 

ftator  did  mean  the  contrary  r.  de  cond,  &  dcmon. 

i  Nam  cum  pr:e- 
fumitur  teftator  magis  diligere  ipfum  legatarium  quarn  ejus  executorem,  licet  velit  dare  primo,  non  fcquitur 
quod  dabit  fecundo  Bar.  in  d.  §.  hoc  autcm.  r  L.  in  condirionibus  ff.  de  cond.  &  demon.  Mamie,  dc  con- 

jeft.  ult.  vol.  lib.  ix.  tit.  20.  num.  8.  Bar.  in  d.  §.  hoc  autcm  in  fin. 

Dying  before  Legacy  payable. 

DEvife  to  his  Wife  until  his  IlTue  of  her  Body  be  of  the  Age  of  Sweet  verfus  B'«l- 
1 8  Tears,  provided  if  he  die  without  IlTue,  then  the  Lands  Lane  5<s" 
fliall  be  to  his  Wife  for  Life  ;  he  left  a  Child,  but  it  died  before  it 
was  1 8  Tears  old:  Adjudged  that  me  mould  have  the  Lands  until 
the  Child  mould  have  come  to  1 8  Years  of  Age,  if  he  had  lived,  be^- 
caufe  the  Time  may  be  made  certain,  by  computing  it  from  the 
Death  of  the  Child,  till  he  would  have  been  1 8,  if  he  had  lived. 

Devife  of  his  Lands  for  8  Years,  and  then  to  remain  to  his  Exeat-  Borapns  Cafe. 
tors  till  Hugh  jhall  be  of  the  full  Age  of  21  Tears ;  and  when  he  mall 3  Rep' l9 
be  of  that  Age,  then  to  him  and  his  Heirs;  he  died  at  9  Years:  Ad- 
judged that  the  Executors  fliall  have  the  Lands  till  Htigh  would  have 
been  21,  if  he  had  lived;  it  was  admitted,  that  When  and  Then  are 
Adverbs  of  Time,  but  when  they  refer  to  a  Thing  which  muft  necef- 
farily  happen,  they  are  then  contingent ;  now  here  the  Term  may 
be  made  certain  by  Computation  from  the  Death  of  Hugh,  until 
he  would  have  been  21,  if  he  had  lived  ;  and  the  Adverbs  Then  and 
When  are  Demon  fixations  of  the  Time  when  the  Remainder  to  Hugh 
mail  take  Effect  in  PolTeifion. 

The  Father  devifed  his  Goods  to  his  Son,  when  hejhould  be  of  the  1  And.  33. 
Age  of  2 1  Tears,  and  if  he  die  before  that  Time,  then  his  Daughter 
mould  have  them ;   the  Son  died  under  Age :    Adjudged  that  the 
Daughter  mould  have  the  Goods  immediately,  and  not  ftay  till  the 
Time  her  Brother  would  have  been  of  Age,  if  he  had  lived. 

The  fecond  Cafe  is  in  Favour  of  Liberty  or  Freedom  from  Bon- 
dage f.     For  Example ;  the  Teftator  doth  manumit  his  Villain,  when  r  L.  fi  its  fcriptum 
his  Son  Jhall  attain  the  Age  of  One  and  twenty  Tears.  In  which  Cafe  s-   de  manumiff, 
albeit  his  Son  do  not  attain  to  that  Age,  yet  mall  the  Villain  be  free, 
at  fuch  Time  as  he  fhould  have  attained  unto  that  Age,  if  he  had  '  D.  L.  fi  ita  fcHp- 
lived  '  j  but  the  Tenure  of  Villenage  is  now  abolifhed.  £um  &rDD>  in  d  ?' 

The  third  Cale  is,  when  any  Legacy  is  left  to  fome  godly  Ufe ; 
for  then  alfo  the  Legacy  may  be  recovered,  notwithftanding  the 
Death  of  that  Perfon,  to  whofe  Age  the  Teftator  made  Relation  u.    » Vafqui.de fuccdr. 

progreff.  lib.  3.   §. 
29.  c.  5.  in  fin.  ubi  conclufionem  hanc  variis  confirmat  mediis. 

The  fourth  Cafe  is,  when  the  Time  tendcth  to  the  DilTolution  of 
the  Legacy.  For  Example ,-  the  Teftator  doth  give  thee  Ten  Pounds 
yearly,  until  his  Son  do  attain  the  Age  of  One  and  twenty  Tears.  In 
which  Cafe,  if  his  Son  die  in  the  mean  Time,  thou  mayeft  obtain 
the  Legacy  of  Ten  Pounds  yearly,  until  fuch  Time  as  the  Teftator's 

Q.q  Son 
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x  L.  Ambiguitatem  Son  fhould  have  attained  to  that  Age,  if  he  had  lived  x  :  So  likewife, 
Bald  Cin  d.L.  fiSd,  tf  a  Man  bequeath  Twenty  Pounds  to  A-  B.  to  be  paid  in  Four  Years 
ff.de "leg. i".  Vafq.de  after  the  Tcftator's  Death,  who  dieth,  and  after  him  the  Legatary 
fucceffprogreff.i.s.^jg^  a^f0^  before  the  Four  Years  be  expired ;  yet  in  this  Cafe  the 
<j.  29.  n. ,.  Executors  or  Adminiftrators  of  the  Legatary,  may  recover  the  Mo- 

yBrook'sCafc,n.5o.  ney  bequeathed,  or  fo  much  thereof  as  is  behind  or  unpaid  ?. 

Fulbcck.  paralet.  1. 

parr.  fol.  42.  b.  quamvis  ifta  limitatio  proprie  non  eft  fub  regula  praedifta,  quia  hie  tempus  adjicitur  execu- 

noni  legati,  non  fubftantix.    Vide  addit.  ad  Specul.  tit.  de  fru&ib.  Sc  intereffe  §.  1.  n.  9.  tit.  q. 

The  fifth  Cafe  is,  when  it  is  the  Will  and  Meaning  of  the  Tefta- 

*  Bar.  in  d.  L.  fi  tor,  that  the  Legacy  mould  be  tranfmitted  2. 

cui  §.  hoc  autem  in 

fin.  Bald,  in  eand.  L.  &  in  L.  Sejus,  ad  Trebel.  ff.  Paul,  de  Caftrenf.  in  d.  L.  ambiguitatem  n.  2. 

But  if  the  Time  of  the  Age  be  not  joined  to  the  Subftauce  of  the 

Legacy,  but  to  the  Execution  or  performance  of  the  fame  ;  then  the 

Legatary  dying  in  the  mean  Time,  his  Executors  or  Adminiftrators 

may  recover  the  fame  when  the  Time  is  expired,  wherein  the  Lega- 

6  h ar-&aIii  in  l  taiT>  if  ne  had  lived,  mould  have  ^ccornplifhed  that  Agea.     For 

ex  °hisaUcCnquando  Example  ;  the  Teftator  doth  beque.         >  A.  £.  a  Hundred  Pounds, 

dies  leg.  ced.        to  be  paid  when  he  fhall  accomplifh  the  Age  of  ''*      'nd  twenty 

Tears.    After  the  Death  of  the  Teftator,  the  T  y  aifo  dietb, 

before  he  have  accomplifhed  the  Age  of  On-  and  twenty  Years.    In 

this  Cafe  the  Executors  or  Adminiftr  tori  01  the  deceafed  Legatary 

may  recover  the  fame,  when  the  Time  is  accompliflied,  wherein  the 

faid  J.  2?.  if  he  had  been  then  living,   might  have  recovered  the 

*  L.  ex  Ws  verbis  fame  b.  What  if  the  Teftator  bequeath  to  a  young  Maid  an  Hundred 
ceT&nD.  D?Sibl3;  bounds,  for  and  towards  her  Marriage,  and  fhe  dieth  before  fhe  be 
Vafq.defucceff.pro- married,  whether  in  this  Cafe  may  the  Executors  or  Adminiftrators 
greff.  lib.  3.  §.  29.    0f  the  Legatary,  recover  the  Legacy  againft  the  Executors  of  the  Te- 
ftator deceafed  ?  The  Deciding  of  this  Doubt  doth  chiefly  depend  up- 
on the  Teftator's  Meaning,  which  is  the  predominant  Rule  to  be  ob- 
ferved,  as  in  many  other,  fo  alfo  in  this  Cafe.    But  if  his  Meaning 
do  not  othervvife  appear  than  by  the  bare  Words  formerly  recited  ; 
for  mine  own  Part  I  do  fubferibe  to  their  Opinion,  who  do  hold  the 
Legacy  to  be  pure  and  fimple,  not  conditional;    and  confequently, 

«  Bald,  confil.  249.  that  it  is  transferred  to  the  Executors  or  Adminiftrators  c  of  the  de- 
void- Gr*vet-con-Ceafed  Legatary,  and  recoverable  by  them;  efpecially,  if  me  live  un- 

111.  101.  Covar.  in  D      '  ■"  .  ,  .         ,  ,   J  -i.it.       •  /*    1       t 

c.  3.  de  tefta.  extr.  til  fhe  were  marriageable,  though  never  married  a.  But  it  the  Le- 
n.n.  verfic.  fecun- gaCy  ^ad  been  given  unto  her,  in  regard  of  fpecial  Marriage  with 
fo°l.iPP5^eFuib.pa-fome  particular  Man;  as,  I  give  and  bequeath  unto  A.S.for  and 
raiet.  lib.  1.  fol.  42.  toward  her  Marriage  with  C  T).  In  this  Cafe  the  Legacy  is  deemed 
f1mn°'iib  dC  PrTf  to  ke  conditional,  or,  at  leaft,  upon  Confederation  of  her  Marriage 
i46.Pn.  26.  P  *  '  with  C.  T).  as  the  final  Caufe  of  the  Legacy,  which  otherwife  he  meant 
a  Bald,  in  l.  gene-  not  to  nave  bequeathed;  and  therefore  fhe  dying  before  that  Marriage 
5Sfco"&  cicr?^!  with  C.  T>.  the  Legacy  is  extinct,  and  cannot  be  recovered  by  her 
&  d.  confil.  249.  Executors  or  Adminiftrators  c;  yet  if  fhe  were  contracted  with  the 
Graf.legatumj:.^^  q  cjj^  bv  Words  inducing  Matrimony,  albeit  fhe  died  before 
ventum  nubilis  je-  they  were  folemnly  married  in  the  Face  of  the  Church,  it  is  holden, 
tatis  legatum  peti  'fhat  the  Legacy  of  an  Hundred  Pounds  is  recoverable  by  her  Exe- 
covarin'd^ap."'  cutors  or  Adminiftrators f;  much  more  if  fhe  were  married  to  CD. 
verfic.  feptimo.  '  but  died  before  they  did  lie  together  e.  Moreover,  if  the  Maid  be 
fum "a' de Pr*f"  very  Poor>  or  mucn  a#e&ecl  °y  tne  Teftator,  whereby  it  is  probable 

146.  n.  6.  ubi  latiflime  de  hac  q.  difput.  Bart.  &  alios  in  L.  Titio  centum  §.  genero.  ff.  de  adminift.  lega. 
f  Menoch.  de  praefump.  146.  lib.  4.  n.  20.  part.  Bald,  in  1.  fi  plures,  c.  de  cond.  incert.  s  Menoch.  d.  lib.  4. 
prasfump.  147. 

a  that 
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that  the  Teftator  did  bequeath  that  Sum,  in  regard  of  her  Poverty, 
or  of  his  own  Affection,  rather  than  of  the  Marriage  with  that  Man. 
In  this  Cafe,  tho'  fhe  die  before  the  faid  Marriage,  the  Legacy  is  tranf- 
mitted  to  her  Executor  or  Adminiftrator,  as  a  pure  and  fimplc  Lega- 
cy h.     But  if  the  Teftator  do  bequeath  unto  her  an  Hundred  Pounds,  h  Co  ar  .    . 
which  he  willeth  to  be  paid  at  the  Day  of  her  Marriage:  If  fhe  die  verf/quinto   Me- 
in  the  mean  Time,  the  Legacy  dieth  alfo,  and  therefore  is  not  reco- noch-  fi  PrJs(:  l*6' 
verable,  by  her  Executors  or  Adminiftrators,  as  hath  been  already  ^onii  to™ubi  fe- 

dcclarcd  1.  quuntur,  Bar.dicit. 

quod  quando  appa- 
rcrc  potert  aliqua  conjeflura  qua  teftator  alias  fuiflct  relifturus  non  dicitur  tale  legatum  conditionalc.  '  In 
eodem  §.  num.  S.  Fulb.  lib.  I.  paral.  fol.42.    Dyer,  fol.  59.  Vafqui.  dc  fuccefl".  progreff.  lib.  3.  §.  29. 

Dying  before  Legacy  faid. 

THE  Teftator  devifed  500/.  to  his  Daughter,  for  and  towards  Latimer  sCafe. 
her  Marriage ;  ilie  made  her  Executors,  and  died  before  fhe  Dycr  59.  b. 
was  married  :   Adjudged  that  they  mall  have  the  Money  ;  but  if  it 
had  been  *  to  be  paid  at  the  T>ay  of  Marriage,  or  at  the  Age  of  21,*  ,  Vcrn.  452. 
and  fhe  had  died  before  Marriage,  or  before  21,  in  fuch  Cafe  her  Co!ii^  v.  Metcalfe. 
Executors  mould  not  have  it,  becaufe  the  Teftator  did  not  intend  a s'  p" 
prefent,  but  a  future  Intereft  for  the  Daughter,  and  that  it  mould 
reft  in  Contingency. 

So  a  Dcvife  of  a  Sum  of  Money  to  be  paid  at  the  Age  of  21,  or  Smartk  v.  SetoSar. 
Day  of  Marriage,  and  the  Legatee  died  before $  in  fuch  Cafe  his  \  t.SJs  p. 
Adminiftrator  mall  have  it,  becaufe  the  Legatee  had  a  prefent  Inte-  2  Lev.  207.  s.  p.* 
reft,  tho'  the  Payment  was  to  be  made  at  a  Time  to  come ;  and  this  t l  Vcrn-  3*4-  s.p. 
is  a  Charge  on  the  perfonal  Eftate,  which  was  in  Being  at  the  Te- 
ftator's  Death ;  and  if  it  mould  be  difcharged  by  this  Accident  of 
Death,  it  would  be  for  the  Benefit  of  the  Executor,  which  was  ne- 
ver intended  by  the  Teftator. 

But  if  the  Words  "to  be  paid  had  been  left  out,  it  had  been  other-  Godb.  182. 
wife  j  as  for  Inftancej    a  Devife  of  100/.  to  his  Daughter  when  fhe 
fhall  marry,  or  to  his  Son  when  he  ftoall  be  of  Age,  and  they  die  be-  **  ciobeny's  Cafe, 
fore;  in  fuch  Cafes  their  Executors  mall  not  have  the  Money,  but  aChanc?Rep.  155, 
'tis  **  a  lapfed  Legacy.  s.  c. 

A  Devife  of  100/.  to  7*.  S.  at  the  Age  of  21 ;  and  if  he  die  before,  %  Vent.  347. 
then  E.  G-  to  have  it,  who  died  in  the  Life-time  of  T.  S.  and  before 
he  was  of  Age,  and  then  'T.S.  died  under  Age:    Adjudged  that  the 
Adminiftrator  of  E.  G.  fliall  have  it,  tho'  his  Inteftate  died  before  the 
Contingency  happened. 

Devife  of  his  Lands  to  his  Son,  but  that  his  Wife  fhall  take  the  2  Leon.  222; 
'Profits  till  he  came  of 'full  Age  •,  me  married  again,  and  died  before 
her  Son  was  of  Age :  Adjudged  that  her  Husband  fliall  not  take  the 
Profits  till  that  Time,  becaufe  his  Wife  had  only  an  Authority  to  re- 
ceive them,  for  the  Profits  were  not  devifed  to  her. 

Devife  to  his  Daughter  and  her  Heirs,  who  was  then  a  Year  old,  Carter  verf.  church, 
and  that  his  Executor  mould  receive  the  Profits  until  foe  come  to  l  Cnanc,ReP  u3* 
the  Age  of  2 1  Tears,  towards  'Payment  of  his  ^Debts  and  Legacies  j 
the  Daughter  died  at  5  Years  old  :  It  was  decreed,  that  this  Appoint- 
ment of  the  Profits  to  be  received,  (jc.  amounted  to  a  Leafe  till  fhe 
fliould  have  been  21,  if  me  had  lived,  and  fo  like  Sorajions  Cafe  j 
but  it  is  not  like  the  Cafe  in  Leonard  laft  mentioned,  for  there  the  a  Leon.  222. 
Appointment  was  to  receive  the  Profits  generally  -,  but  here  it  was  to 
receive  them  towards  the  'Payment  of  his  T)ebts  and  Legacies. 

Q.q  \  $.  xviii. 
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j, 


q.H.n.i.  ritzn.  uiiii   uiv;  lyuuiuuuun   »->i    an    im  uwuo,     <->j.     nuwu    1.11^    i.  v-iuuui    uutll 

ridg.  tir.  Ex-ecu-  appoint  an  Executor  indefinitely,  that  is  to  fay,  without  any  Sign  u- 
ecutf^r&n!  niverfal,  of  Whole  or  All     As,  I  make  A.  %.  my  Executor  K     Parti- 


§.  XVIII.    Of    making    an   Executor   univerfally   or 
particularly. 

It  is  lawful  to  appoint  an  Executor,  either  univerfally  or  par- 
ticularly. 

2.  'The  unwerfal  Executor  may  enter  to  all  the  Teftator s  Goods 

and  Chattels ;  and  therefore  chargeable  with  'Payment  of  all  his 
"Debts. 

3.  The  particular  Executor  may  meddle  with  no  more  than  is  al- 

lotted unto  him ;  and  therefore  not  charged,  but  according  to 

his  Portion. 
A..  A  Man  may  die  both  Tefl  ate  a /id  Inteftate,  in  refpetl  of  his  Goods. 
5.  Of  a  particular  and  tiniverfal  Legatary. 

k  §.  Hxreditas  In-  'TPHirdly,  (1)  An  Executor  may  be  ordained  either  univerfally 
ftit.de  haered.  in-  J_  or  particularly  k :  Univerfally,  that  is  to  fay,  when  the  Tefta- 
ftir.  Graff.  Thefau^.  {Qr  maketh  an  Executor  of  his  whole  Will,  or  doth  commit  unto 
ti°mn .i?'.n.'i.FitVh.  him  the  Diftiibution  of  all  his  Goods;    or  when  the  Teftator  doth 

Abri 

tor. 
Execut.  ... 

155.  cularly,  that  is  to  fay,  when  the  Teftator  doth  commit  the  Execu- 

ted™ C"  de  mil' tion  of  fomc  Part  of  his  Wil1'  or  the  DifPofin§  of  fome  Part  of  his 
mfitxh.Abridg.tit.  Goods  only :  As  if  his  Teftator  mould  make  thee  his  Executor  of 
Esfecu.n.i6> Brook,  njs  p]ate    or  of  his  Goods  within  the  County  of  Tork,  or  of  his  Debts 

codctnut.n.a.&n.  onj      m^ 

«■  l.  hsreditas  de  He  (2)  that  is  made  Executor  univerfally  or  fimply,  may  enter  to 
cfnlT'pfwd  tn  ali  and  ^ingular  the  Goods  and  Chattels  of  the  Teftator  n,  and  in  that 
CafMnter  Gr'eif-  refped  is  univerfally  and  fimply  chargeable  with  the  Payment  of  all 
brook  &  Fox.  &  anj  fmeular  the  Debts  and  Legacies  of  the  Teftator,  fo  far  as  the 
^ZiTf&u   fanie  Goods  and  Chattels  do  extend  °. 

w     J.e*r>1S     CJ      J-*(iW  j  •  t    •     1  lilt 

verb.  Executor.  He  (3)  that  is  made  Executor  particularly,  cannot  meddle  with  a- 

ny  other  of  the  Teftator's  Goods  and  Chattels,  than  fuch  whereof  he 
is  made  Executor,  and  is  only  fo  far  chargeable  with  the  Payment 
of  the  Debts  and  Legacies  of  the  Teftators,  as  the  Portion  of  the 
p  Fitzh.  &  Brook.  Goods  to  him  allotted  doth  extend  unto  P.  And  if  'here  be  no  other 
ubifupraL.fi  hae-  j?xccut:or  appointed,  the  particular  Executor  cannot  n  eddle  with  the 
fegatorumdl'le'g.z.  Refidue  as  Executor:  For  touching  (4)  the  other  Goods,  the  Tefta- 
ff.  sichard.in  l.  i.  tor  by  the  Laws  of  this  Realm,  is  faid  to  die  Inteftate  1,  and  fo  may 
ihk  nl^Eft  tim  die  partly  Teftate,  and  partly  Inteftate,  not  only  in  refped  of  Time 
eadem  ratio  partis  (as  hath  been  before  declared r)  but  alfo  in  refped  of  Place,  and  of 
ad  partem.^aque  goods  f,  contrary  to  the  Civil  Law.  And  therefore  if  a  Man  have 
q  Fitz!i.&  Brook  in  Goods  in  divers  Diocefes,  hc  may  make  Executors  of  his  Goods  in 
locis  fnpra  fcriptis.  the  one,  and  die  Inteftate,  as  touching  his  Goods  in  the  other :  And 
SinprSrook  if lle  make  Executors  indefinitely,  they  may  adminifter  as  Executors, 
tit.  Adminiftrator.  in  the  one  Diocefe,  and  refufe  in  the  other,  and  take  Adminiftration 

"irtr  PGrCtbnrookf'  °*  thofe  Goocls>  as  °*  one  tying  lnteftate  '•  And  fo  it  is,  if  he  have 
&Fox.  '  Goods  in  divers  Provinces u.   And  if  the  Teftator  by  his  Will  declare 

'  Fitzh.tit.Execu-  that  J.  B.  mall  difpofe  his  Goods  which  be  extant,  in  the  Hand  and 
eod'.Tit":!  iB55°0k'  Poifeflion  of  the  faid  A.B.  Hereby  he  is  made  Executor  of  that 
*   l.  Abridgment  Parcel  of  Goods  remaining  in  his  Cuftody  x. 

dez  Cafes,  edit,  an- 

no  Dom.  1599.  tit.  Execut.  §.  16.  fol.  181.        »  Ibidem.        *  D'Abridgmcnt,  f  175.  n.  §.  7. 

3  And 
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And  here  note  (5)  that  as  an  Executor  may  be  made  univerfally 
or  particularly ;  even  fo  one  may  be  made  particular  or  univerfal 
Legatary,  in  refpccl:  of  fome  univerfal  or  particular  Legacy  left  by  'Vldeftp»3-Part- 
the  Teftator  *.  §.'4. ' 

Howbeit,  where  the  Teftator  doth  leave  all  his  Goods,  or  the  Rc- 
fidue  of  his  Goods  to  fome  Perfon,  none  elfe  being  appointed  Execu- 
tor, he  to  whom  fuch  general  Legacy  is  made,  feemeth  to  be  ap- 
pointed Executor  z,  at  leaft,  he  hath  been  admitted  to  the  Adniini- «  L.  his  verbis,  ff. 
ftration  of  the  Goods  of  the  DeCeafed  a,   as  heretofore  more  large-  dVhseredibusinftirl 
ly  b.     But  if  the  Teftator  give  his  Goods  to  one  Perfon,  and  make  ?%*rfl?*D'S' 

"J  .  .  °  .  „ .   ,  ,  r         \        tirflil.rnelaur.com, 

another  Executor  -,  tins  Executor  is  called  Nude  Executor,  for  that  op.  §.  inftitutio.  q. 
he  reapeth  no  Commodity  by  the  Teftament  c.  And  here  note,  }*-  Mantic.de  <m- 
that  if  a  Man  by  his  Teftament,  devife  all  his  Lands  and  Tenements  &.',"  „.  8? ' 
in  D.  yet  Lcafes  for  Years  do  not  pafs  by  thefe  Words,  Lands  and a  Et  ita  faepifl".  pra- 
Tenements  5  for  thereby  is  intended  Frank-Tenements  or  Freehold,  ^aJSS."  j 
and  not  Chattels  d.  Ebor. 

b Supra  eadem  parr. 
§.  4.  c  Jo.  de  Athon.  in  legat.  libcrtatcm  dc  Executor.  Teftam.  Lindw.  in  c.  ftatutum,  de  tefta.  lib,  3.  Pro- 
vine,  conftit.  Cahti  &  in  c.  religioGi  eodcra  tit.  verb,  de  damnis.        a  Brook's  Abridgment,  tit.  Done.  n.  41. 

§.  XIX.  Of  making  Executors  by  Degrees. 


1.  How  Executors  are  made  by  'Degrees  ? 

2.  He  that  is  made  Executor  in  the  firfl  Degree,  is  [aid  to  he  i?i~ 
fiituted,  the  reft  fubflituted. 

3.  Divers  Kinds  of  Subflitutions,  whereof  certain  have  hit  little 

Ufe  in  England. 

4.  Of  the  divers  Forms  of  a  vulgar  Subflitution, 

5.  Of  the  Effects  of  Subflitutions. 

6.  So  long  as  the  Executor  inflitnted  in  the  firfl  Degree,  may  be 
Executor,  the  Subflitute  is  not  to  be  admitted. 

7.  If  any  one  Executor  in  the  firji  Degree  may  be  admitted,  the 
Subflitute  is  excluded  ? 

8.  What  if  every  Executor  have  a  fever al  Subflitute  ? 

9.  The  firfl  Subflitute  being  repelled,  whether  the  refl  be  repelled 

likewife  ? 
1  o.  What  if  the  Executor  in  the  firfl  Degree,  die  Inteftate  ? 
ii.  The  AdmijfioTi  of  the  Executor  inflituted  in  the  firfl  Degree \ 

dot h  not  always  exclude  the  Subflitute. 

12.  The  Subflitute  ought  to  fucceed  in  that  Tart  and  Quantity, 
which  was  ajfigned  to  the  former  Executor. 

13.  Where  divers  be  fubflituted  to  one,  whether  they  flj all  fucceed 
equally  or  unequally. 

14.  Divers  Cafes,  zvherein  the  Executors  being  U7ieqnally  inflitu- 
ted, and  the  fame  alfo  jubftituted,  do  fucceed  equally. 

15.  Of  the  great  Difference  betwixt  fubflituting  by  proper  Karnes, 
and  fubflituting  by  Names  appellative. 

16.  What  if  the  Subflitution  be  ?uade  by  both  Names  ? 

17.  What  if fome  be  inflituted  by  their  proper  Names,  others  not? 

18.  What  if  it  be  doubtful,  by  what  Names  they  be  fubflituted? 

Ourthly,  An  Executor  may  be  made  either  in  the  flrft  Degree, 
or  in  the  fecond  Degree,  or  in  the  Third,  Fourth  *    &c.  *  L-  P?tcfl  ¥"*£ 

D       '  '  3  de  vulg.  pub.  fub. 

Inftit.  dc  vulg.  fub.  in  princ.  Franc,  poft  gloff.  in  c.  ult.  de  tefta.  6.  Brook,  tit.  Exccut.  n.  jte 

The 
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The  (i)  Teftator  is  faid  to  make  Degrees  of  Executors,  when  he 
doth  fubftitute  one  in  Place  of  another.  For  Example ;  the  Teftator 
maketh  his  Wife  Executrix,  and  if  me  will  not,  or  cannot  be  Exe- 
cutrix, he  maketh  his  Son  Executor ;  and  if  his  Son  be  not  Executor, 
bD.L.potcft.&ibi  he  maketh  his  Brother  Executor  b.    In  which  Example,  there  be 
dd. Graff Thefaur.  'p^ree  Degrees,  whereof  the  Wife  is  in  the  firft  Degree,  the  Son  in 
uuTo.°q!'i.     "    '  the  fecond  Degree,  and  the  Brother  in  the  third  Degree.     For  look 
how  many  Subftitutions  there  be  fucceeding  one  another ;  fo  many 
<  l.  i.  L.poteft.  ff.  Degrees  there  be  belides  the  principal  Institution,  which  maketh  the 
de^  vulg.  &  pupil.  £rft  Degrce  c .   And  who  (2)  fo  is  Executor  in  the  firft  Degree,  he  is 

a"z  CTraft  d  f  b-  **a"*  to  ^e  inftitutecl  >  anc*  t^ieY  which  are  Executors  in  the  fecond, 
ftitfin  princ.6  "  "third,  and  fourth  Degrees,  are  faid  to  be  fubftitnted  d. 

There  (3)  be  divers  Kinds  of  Subftitutions,  or  Sorts  of  placing  of 
..  .  ,  Executors  one  after  another  e;  whereof,  either  becaufe  we  have  no 
garis^pupiikrislM-  Ufe  at  all  f  here  in  England^  or  very  little  8,  I  (hall  only  fpeak  of 
empiaris,  brevilo-  ft^x  vulgar  or  common  Kind  of  Substitution,  whereof  there  is  more 
rq\XXnttt;  Ufe.  Concerning  the  which,  this  is  to  be  noted,  That  it  (4)  is  law- 
&  copiofe  Zaf.  in  ful  for  the  Teftator  to  make  fo  many  Degrees  of  Executors  as  he 

a°tuPrdeCl  fubftim  *ifts  h»  anc^  ne  may  fubftitute  Ult0  tne  p*ace  °^  one  Executor,  either 
tionibus.  '  one  or  more  ;  and  into  the  Place  of  many  Executors,  he  may  fubfti- 
i  uc  de  pupillari  tute  one  alone  i.  Likewife  he  may  fubftitute  or  ordain  many  Exe- 
pkitqit pup^kHs cutors,  and  appoint  to  every  of  them  a  feveral  Substitute;  or  he 
fubftitutio  idch-co  may  fubftitute  one  of  the  fame  Executors  to  another  k ;  or  the  Te- 
corruit ;  nempe  ob  ^.ator  having  inftituted  divers  Executors,  may  fubftitute  Executors 
potcrta't^,  fine  qua  to  fome  of  them,  but  not  to  others '. 

confifterc  non  po- 

teft  (Inftit.  de  pub.  fub.  in  princ.)  &  confequenter  cadir  exemplaris  fubftitutio,  quum  hxc  ad  papillaris  imita- 
tionem  fieri  dignofcatur.  6  Ut  de  breviloqua  6c  compendicfa ;    quarum  difceptatione  mirum  in  modum 

involvunt  fc  DD.  a  quibus  nihil  fere  aliud  quam  quod  ad  fatigationem  ftudioforum,  8c  ad  obfeuritatem  rei, 
qua:  vcl  ultro  pcrdifhcilis  eft,  capere  valeas.  h  Inftit.  de  vulg.  fub.  in  princ.  L.  poteft.  eodem  tit. ff.  >  §. 
plures,  Inftit.  de  vulg.  fub.        "  D.  §.  plures.        •  D.  L.  poteft.  6c  DD.  in  eand.  L. 

It  is  alfo  lawful  for  the  Teftator  to  inftitute  an  Executor  limply, 
01  ,L'(|-llbIfterisdeand  to  fubftitute  another  in  his  Place  conditionally  ra ;  or  contrari- 
""if'fnb  conditione  wife,  to  inftitute  conditionally,  and  to  fubftitute  limply  n.  Simply, 
ff.  de  hsred.  infti-  x  fay,  not  becaufe  I  deny  any  Substitution  to  be  conditional ;  for  in- 
oUeiaf  in  L.  quam-deed  every  Substitution  is  in  this  Rcfpeft  conditional,  becaufe  every 
diu  ff.  de  acquir  fubftitute  is  appointed  with  this  Condition,  viz.  If  the  Perfon  to 
hacred.  in  prin.  si-'  wilom  ne  ls  fubftituted,  will  not  or  cannot  be  Executor  °.  But  I  fay 
impub.&ai.fub.cfimply,  when  no  other  Condition  is  exprefled  or  underftood  in  the 
f  l.  qui  liberis  dc  Subftitution,  than  is  exprefled  or  underftood  in  the  Institution  P. 
vulg.  fub.  ft.  yery  ^  many,  and  infinite  almoft,  are  the  divers  Effeds  ifluing 

i  De  quibus  Zafius,  from  the  divers  Kinds  of  Subftitutions  %  the  Difcourfe  whereof  would 
Po!\tusf  *u™eu*'^  be  much  more  laborious  than  commodious.     Wherefore  left  I  mould 
fubftTtut.1S  "     C  make  long  Harveft  about  little  Corn,  I  mall  content  my  felf  with 
Declaration  of  Two  Conclusions,  whereby  we  may  understand,  when 
and  how  the  vulgar  Substitute  is  to  be  received  or  repelled,  to  or  from 
the  Executorship. 

The  firft  and  principal  Conclusion  is  this.    So  long  (6)  as  he  which 
is  instituted  Executor  in  the  firft  Degree,  may  be  Executor,  the  Sub- 
stitute, or  he  which  is  appointed  Executor  in  the  fecond  Degree,  can- 
'  ^ir^lisr'd'  i*  not  ke  admitted  to  the  Executorship1-;   and  likewife,  fo  long  as  he 
cum  in  teftamento  may  be  Executor,  which  is  aSIigned  in  the  fecond  Degree,  he  that  is 

de  hacred.  Inftit.  ff. 

\m  poft  adiram.  C.  dc  impub.  &  al.  fub.  Graff,  Thefaur.  com.  op.  §.  fub.  q.  9. 

2  appointed 
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appointed  in  the  third  Degree,  is  excluded  :    So  by  the  Firft,  the  Se- 
cond is  repelled,  by  the  Second  the  Third,  by  the  Third  the  Fourth, '  D-  L-  quamdiu. 

yrcC  ■  'Zaf.ind.Traa.de 

*    "   1    •  r     1  /     \rri    n  I         •      n-  ^U^'  C-  '•  n>  J" 

And  if  the  (7;  leltator  do  inftitute  divers  Executors,  fubftituting 

one  or  more,  fo  long  as  any  one  of  them  which  was  firft  inftituted, 

may  be  Executor,  the  Subftitute  is  not  to  be  admitted  f ;  unlefs  (8)  t  l.  quidam  deim 

the  Teftator  do  appoint  to  every  Executor  firft  inftituted,  his  feveral  pub.  &  al.  fub.  c. 

Subftitute;  for- then  any  one  of  thofe  firft  inftituted  Executors,  not  ^"d; Jg%£i 

being  able  or  refilling  to  fc>e  Executor,  his  Subftitute  is  to  be  admit-  quima    concludo; 

ted  with  the  other  Executors  firft  inftituted  u  :  Whereas  (9)  otherwife  SedconfuksRipani 

any  one  of  the- Executors  in  the  firft  Degree  lawfully  undertaking  n.  187,  &cU|uiUde 

the  Executorfhip,  all  the  Subftitutes  are  excluded;   not  only  thofe  hsc  q.  piuribus dif- 

which  be  placed  in  the  fecond  Degree,  but  alfo  thofe  which  be  pla-  ^^  in  d  Tra£t 

ced  in  the  Third  and  Fourth  x.     Infomuch,  that  (10)  if  the  Execu-  defubitit  c.i.mcm- 

tor  undertaking  the  Office,  do  afterwards  die  Inteftate,  yet  the  Exe-  ,kro>„ conclllf-  u 

cutors  inftituted  do  ftill  remain  excluded  y,  and  fo  by  the  Laws  of  x 'flak5  in  l.  i.  de 

this  Realm,  the  Adminiftration  is  to  be  committed  of  the  reft  of  the  vuig.  &  pub.  fub.  ff. 

Goods  of  the  Teftator  deceafed,  not  adminiftred  by  the  Executor  z  :  J*7g- &  JJ^l 

The  Reafon  is,  for  that  they  which  are  fubftituted,  are  made  Exe-  poft  aditam.' c.  de 

cutors  conditionally ;  that  is  to  fay,  If  he  which  is  inftituted  Execu-  imPub-  &  al-  fub° 

tor  in  the  firft  Degree,  will  not,  or  cannot  be  Executor  a.     Where-  ?'L.'poft  aditam.  c. 

fore  he  that  was  firft  inftituted  lawfully,  undertaking  the  Executor-  dcimpub.&ai.fub. 

fliip,  cannot  be  faid  to  be  unwilling  or  unable;  and  fo  the  Condition  Lln^^eriTiud^- 

expireth,   and  is  become  deficient :    Without  the  Accomplishment  inde. 

whereof,  that  is  to  lay,  unlefs  the  Executor  in  the  firft  Degree,  will z  Brook.  Abridg.tir. 

not,    or  cannot   be  Executor,    the  Subftitute  cannot    claim   any  tit.Executor.4num. 

Thing  b.     Howbeit,  if  (n)  the  Executor  inftituted  in  the  firft  De-  149- 

gree,  be  deprived  of  the  Executorship,  by  Reafon  of  his  Negligence  ^°^ 'fdftam°' 

in  not  performing  the  Will,  then  is  the  Subftitute  to  be  admitted  c ;  »  Conftat*  aiTaT'a 

like  wife,  if  the  Executor  firft  inftituted,  notwithstanding  his  Inter-  Monc.sichardo.Sc 

meddling,  be  admitted  to  renounce  the  Executorfhip,  then  alfo  the  aditam.    affigfari 

Subftitute  is  to  be  received  d  :   Likewife,  if  he  that  is  firft  inftituted,  rationes,  qua:  ta- 

do  delay  to  take  upon  him  the  Executorfhip,  by  the  Space  of  Thirty  mcn,non  tantirunt 

ir  \        •  ■l  1     j     i  1       1        r>    ,  n  •  i  i     J  aPud  nos  momcnti ; 

Years,  he  is  to  be  excluded,  and  the  Subftitute  to  be  received  e  :  non  tamen  crit  in- 
But  I  fuppofe  he  is  not  to  be  excluded  by  Lapfe  of  lefler  Time,  un-  utile  *J%in  hacre 
lefs  the  Ordinary  do  aflign  a  certain  Time,  to  take  or  refufe  the  Ex-  c^nT^'d.  Tra3. 
ecutorfhipf:  Likewife,  if  he  that  is  firft  inftituted,  cannot  be  Exe- de  fubitir.  c.  1. 
cutor,  the  Subftitute  being  appointed  upon  this  Condition,  if  the  j?m™bro  5' concIuf- 
former  will  not  be  Executor,  neverthelefs  the  Subftitute  is  to  be  ad-  <<  Ear.  in  d.  L.  1.  de 
mitted,  as  if  the  former  Executor  had  refufed  8.  And  finally,  where-  vulS-  fub.11.49.cu- 
foever  it  is  likely  that  the  Teftator  would  have  fubftituted  in  the  }nu;ss  X'  teftiZb 
Cafe  not  exprefled,  if  he  had  remembred  the  fame,  as  well  as  in  the  Graff.fhefaur.com. 
Cafe  exprefled ;  there  the  Subftitute  is  to  be  admitted,  as  if  the  fame  °*  §-  rubftitutio» 
Cafe  had  been  exprefled  b.  ?'ja5n  in  l.  juam- 

diu.  de  acquir.  has- 
red.  ff.  quam  opinionem  dicit  effe  communem,  n.  9.  f  Vide  infra  6.  part.  c.  1 3.  8  Bar.  in  d.  L.  1.  ff.  de 
rulg.  fub.  &  polt  cum  Zaf.  in  d.  TraS.  de  fubft.  c.  1.  verb,  primus  effeftus.        '■  Bar.  &  Jaf.  ubi  fupra. 

The  fecond  Conclufion  is,  That  (i  2)  the  Subftitute  fhall  fucceed 
in  fuch  Part  and  Quantity  of  the  Teftator's  Goods,  as  was  alfigned 
to  him  that  was  inftituted  Executor  in  the  former  Degree,   be  it 
more  or  lefs i :  So  that  if  the  inftituted  Perfon  were  made  Executor  ''  L  *■ c  d.  impub. 
of  the  one  Half  of  the  Teftator's  Goods,  the  Subftitute  fhall  be  ad-  fj^  d'evuig.  ftb! 
mitted  Executor  of  the  other  Half;  or,  if  the  inftituted  Perfon  were  L.  fi  piures.'ff.  de 

made  vul£-  &  pup- fub- 
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made  Executor  of  a  third  Part,  or  of  Goods  in  a  certain  Place,  the 

k  dp.  in  d.  L.  1.  Subftitute  fhail  fucceed  and  be  admitted  accordingly  k.     And  (13) 

S5£vuigS£  if  divers  be  fubftituted  to  one,  they  mall  fucceed  equally,-  but  if  the 

fame  Subftitutes  were  alfo  inftituted  Executors,  and  that  unequally 

(for  that  perhaps  to  fome  more,  to  fome  lefs  is  allotted:)  In  this  Cafe, 

if  any  of  the  inftituted  Executors  will  not,  or  cannot  be  Executor, 

the   Portion  of  that  Executor  iliall  not   be  equally  diftributed  a- 

mongft  the  fubftituted  Executors,   but  according  to  the  Portion  of 

the  fir  ft  Aflignation  ;  that  is  to  fay,  he  that  is  an  inftituted  Executor 

of  a  greater  Part,  fhall  be  Subftitute  of  a  greater  Part;  and  he  that 

1   Bald.  Paul,  de  was  inftituted  of  a  lefs,  mall  be  Subftitute  of  a  lefs l ;  (a  ratable  and 

?L**?iriftb  &  iLlft  Pl'°Portion  obferved.)     The  Reafon  is,  becaufe  the  fame  Affec- 

aiiis.fub.c.Mantic.  tion  is  prefumed  in  the  Subftitution,  which  was  in  the  Inftitution  m. 

dc  conjeft.  ult.  vol. 

lib.  5.  tit.  1.  n.  ;o.         nl  Minfing.  in  d.  §.  8c  fi  Inftit.  dc  vulg.  fub.  per  L.  licet  imperator  ff.  de  leg.  I.  &  L, 

Publius.  §.  Titio.dc  cond.  &  demon.  &  Mantic.  ubi  fupra. 

Notwithftanding,  if  (14)  the  Executors  unequally  inftituted,  be 
fubftituted  to  a  Legatary;  then  in  Cafe  the  Legatary  will  not,  or 
cannot  have  the  Legacy,  the  fame  fhall  be  equally  divided  amongft 
"  L.  Unic.  §.  fed  ut  the  Subftitutes n. 

manifeftetur.  C.  de 

cadem  tol.  8c  ibi  Paul,  de  Caftr.  Sichard.  in  d.  L.i.  de  impub.  8c  al.  fub.  col.  5.  ver.  nee  movet. 

.  Or  if  the  Subftitutes  be  equally  charged  by  the  Teftator,  then  al- 

bei.L'umim^.fin^0  mev  ih all  fucceed  equally,  notwithftanding  they  were  unequally 

dc    rebus  dub.  ff.  inftituted  9. 

Dec. in d.L.i.  n.10.      Qr  jf  t^G  perfons  inftituted  Executors  in  the  firft  Degree,  be  aflign- 

cd  conditionally,  the  Subftitutes  afligned  limply  fhall  not  be  charg- 

p  L.  fi  fub.  condi-  ed  with  the  Performance  of  that  Condition  P,  unlefs  they  be  fubftitu- 

ftk&^biBTnBaid! ted  t0  a  conditional  Legatary ;  for  then  the  Condition  exprefled  in  the 

imoi.  8c  alii,  ff.Et  former  Difpofition,  is  underftood  to  be  repeated  in  the  Subftitution  ,• 

hie  eft  communis  An<$  therefore  the  Subftitute  cannot  obtain  the  Legacy,  without  the 

Mantic.a<ie  cdrijelL  Performance  of  the  Condition  1.     Or  unlefs  the  Condition,  exprefled 

uh.  vol.  lib.  10.  tit.  in  the  Conftitution,  coniift  in  giving  ;  for  then  it  is  repeated  in  the 

f  Dec2  in  d  L.  i,  Subftitution.      As  for  Example ;   the  Teftator  doth  make  thee  his 

de  impub.  &  at  Executor,  if  thou  malt  give  Ten  Pounds  to  A.  <B.     And  if  thou  do 

fub.c.  in  fin.  L.  1.  noti   then   he  doth  appoint  another  to  be  his  Executor.     Though 

dePcadfCt0TdquS  thou  refufe  to  give  Ten  Pounds  to  A.  B.  yet  cannot  that  other  be 

tamen  imeiiigc  ut  Executor,  unlefs  he  give  Ten  Pounds  to  C.  ©. r  becaufe  this  Condi- 

pcrMantic.de  con-  t-  £  si  vine,  exprefled  in  the  Inftitution,  is  underftood  to  be  repeat- 
ica. ult. vol. lib.  10.  p        o'  .     r.       f  5  r 

tit.  6.  n.9.  cumfeq.  ed  in  the  Subltitution  '. 

>■   Menoch.  de  pr«e- 

fump.  lib.  4.  prasf.  177.  n.  18.  Jaf  in  L.  licet  imperator.  de  leg.  t.  ff.  n.43.  f  Ratio  eft  duplex.  1.  quia  ta- 
lis conditio  habct  vim  relifti :  Altera,  quia  fi  teftator  gravavit  hsredem  primo  loco  quern  magis  dilexit,  mul- 
to  magis  haeredem  fecundo  loco,  quern  minus  dilexit.  Jaf.  ubi  fub. 

Or  (15)  if  in  the  Subftitution,  the  Perfons  fubftituted  be  not  all 
named  by  one  Name  appellative,  but  every  one  feverally  by  his  own 
proper  Name,  then  notwithftanding  they  were  firft  inftituted  Execu- 
tors of  unequal  Parts,  the  Diftribution  amongft  them  as  Subftitutes 

t   L.  nonnunquam  ought  to  be  equal  r. 

ff.  ad  Trcbel  8c  ibi 

DD.  Viglius,  8c  Minfing.  in  §.  8c  fi  Inftit.  de  vulg.  fub. 

By  Names  appellative  in  this  Place,   I  underftand  every  Name 

which  is  common,  or  may  comprehend  divers  Perfons,  or  all  Names 

4  except 
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except  the  Chriftian-name  or  Surname  of  any  Pcrfon  :   As  when  the 

Teftator  doth  inftitute  his  Executors,  his  Children,  his  Brethren,  his 

Kinsfolks,  all  which  I  do  account  Names  appellative  in  this  prefent 

Cafe !!.     The  Caufe  of  the  Difference  (as  moft  do  think)  is  the  Force  "Sichard.poftPauh 

of  this  Word  And,  which  Word  being  moft  commonly  ufed,  ln«t  &l-  jf £1.r'de  *]™yg 

moft  neceffary,  wherefoever  the  Teftator  doth  fubftitutc  divers  Per- &ai.  fub.cn.  j.iii 

fons  bv  their  feveral  proper  Names,  the  Nature  and  Force  thereof  is  (>n-Minfing.&vigU 

J      .,     ,    A,     ,_£    __.__i  tma-il.^:^  *      ....-^.l ±.  ^1 1    _k      .1      >n  d.  §.  fi  ex  difpa- 


fuch,  as  it  doth  make  equal  Diftribution  K;  without  the  which,  theribus. 


at  Nohe.     In  this  Cafe  the  Executors  being  inftituted  unequally  in 

the  firft  Degree,  the  Subftitutes  are  to  fucceed  unequally  likewife  y.  MciuintLTL*/ 

But  what  (16)  if  the  Tcftators  do  fubftitutc  by  both  Kinds  of 
Names,  as  well  by  the  Appellative,  as  by  the  proper  Names;  or, 
what  if  fome  be  fubftituted  by  the  proper  Names,  others  by  fome 
Name  appellative :  What  if  it  be  doubtful  by  whether  Kind  of  Name 
they  were  fubftituted.  Whether  in  thefe  Cafes,  ought  the  Subfti-  *  HasquasftJon.  cum 
tutes  to  fucceed  equally,  or  unequally,  according  to  the  Proportion  ?uitls.  *h,s  CX.P?- 

ri       *  *■*     1    r\  *.        >  m-  >  QltflS    ilftDCt    Jilt.   113 

of  the  Sublhtution  z  ?  d.  L.  1. 

When  the  Subftitution  is  made  by  both  Names  jointly,  we  are  to 
confider,  whether  the  Names  appellative,  or  the  proper  Names  have 
the  firft  Place  in  the  Deposition :  For  if  the  Appellative  go  before, 
then  the  Subftitutes  are  to  be  admitted,  as  if  their  proper  Names 
were  not  at  all  cxpreffed,  that  is  to  fay,  according  to  the  Proportion 
of  the  Inftitution :  But  if  the  proper  Names  enjoy  the  firft  Place,  then 
the  Subftitutes  are  admitted  equally,  notwithstanding  their  unequal 

Inftitution  a.  *  Jaf.&  SJchard.  id 

~      .                ,.  ,.    .                                              d,  L.  r.  qua:  opinio 

communis  eft,  qnam  etiam  adverfus  Curtium  defendit  Vighus,  m  d.  §.  8c  fi  ex  difparibus.  Inftitur.  de  vulg. 
&  pupil,  fub.  n.  7. 

When  (17)  fome  be  fubftituted  by  their  proper  Names,  others  by 
Names  appellative ;  they  which  be  fubftituted  by  their  proper  Names, 
do  fucceed  equally :  The  others  according  to  the  Proportion  of  their  b  raf     ft  s;1. 
Inftitution  b.  ia  d.  L.  1. ' 

When  it  is  doubtful,  by  whether  Names  they  be  fubftituted  (for 
that  perhaps  the  Witneffes  do  not  remember  what  Manner  of  Words 
the  Teftator  did  ufe :  )  In  this  Cafe,  they  fliall  fucceed  according  to 
the  Proportion  of  their  Inftitution  c.  e  Bar.in  l.  i. ff.d© 

Vlllg.   &  pupil.  fub 

Jaf.  &  Sichard.  in  d.  L.  1.  c.  de  impub.  8s  s.1.  fub. 


R  r  §.  XX. 


%06  Of  the  Forms  of  Teftaments.  Part  IV. 

§  XX.  How  many  may  be  appointed  Executors. 

i.  Either  one  alone ;  or  more  Perfo7zs  may  be  appointed  Execu- 
tors. 

2.  What  if  the  Teftator  make  all  the  World  his  Executor. 

3.  What  if  he  fay,  I  make  the  'Poor  my  Executor,  or  the  Churchy 

or  my  Kin. 

4.  Where  divers  be  7iamed  Executors ',  all  are  to  be  admitted,  and 

not  one  without  the  reft. 

5.  'The  Ext  en/ions  of  this  former  Conclujion. 

6.  The  Limitations  of  the  fame  Conclujion. 

7.  Whether  the  Executor  of  the  Executor,  is  to  be  joined  with 

the  Executor  furviving. 

8.  What  if  the  Executor  jur owing  die  Inteftate. 

5>.  The  Executor  of  the  Executor,  may  jometimes  be  fued  as  Exe- 
cutor in  his  own  Wrong. 

10.  If  the  'Impediment  be  not  long,  the  Executor  is  to  be  ex- 
pected. 

1 1 .  One  of  the  Executors  may  execute  when  the  reft  refufe. 

1 2.  Whether  the  Co-Executor  be  excluded  by  his  Refufal  before  the 
Ordinary. 

13*  Other  Cafes  wherein  one  Executor  alone  may  fue,  or  be  fued, 
without  his  Fellows. 

14.  Whether  one  Executor  may  fue  another. 

1 5.  Cert ai 71  Cafes  wherein  one  Executor  may  fue  another. 

16.  How  the  Goods  are  to  be  dijlributed  amongft  the  Executors', 
to  whom  the  Teftator  giveth  the  Refidue. 

17.  If  the  Teftator  make  the  Child  in  the  Mothers  Womb  Execu- 
tor, and  the  Mother  bri?ig  forth  two  or  three  Children  at  one 
Birth,  they  are  all  to  be  admitted  Executors. 

1 8.  If  the  Teftator  do  bequeath  an  hundred  Pounds  to  the  Child 
in  the  Mother  s  Womb,  and  the  Mother  is  delivered  of  two  or 
three,  zvhether  are  each  of  them  to  have  an  hundred  Poimds^ 
or  but  one  hundred  amongft  them? 

19.  What  if  the  Teftator  make  his  Wife  and  the  Child  in  her 
Womb,  Executors,  willing  that  if  it  be  a  Man-child,  he  to 
have  two  Parts  of  the  Refidue  of  his  Goods,  and  his  Wife 
hit  one  ?  And  if  it  be  a  Woman-child,  then  his  Wife  to  have 
two  Parts,  and  his  Daughter  but  one.  Admit  7iow  the  Mo- 
ther have  both  a  Son  and  a  Daughter  at  07ie  Birth ;  how  are 
the  Goods  to  be  diftributed  ? 

20.  Cafes  i7i  Law  co7icern'mg  Co-Executors. 

Fifthly,  Either  one  Perfon  (1)  may  be  appointed  Executor  alone, 
or  divers  Perfons  together  a,  even  as  many  as  the  Teftator 
de^rcd.  inftitu-  lifts  tQ  appoint  .  fo  that  (,)  the  Number  be  not  infinite,  as  to  fay, 

I  do  make  all  the  Men  of  the  World  my  Executors  b  :  For  to  ap- 
unPumC1USiiin  rcfcn  Point  Executors  in  that  Sort,  were  an  Argument  that  the  Teftator 
hancopinionemef- were  not  of  perfect  Mind  and  Memory  c.    Befides  that,  it  is  im- 

fe  communem,  li- 
cet Graff.  Thefaur.  com.  op.  §  Inftitut.  q.  13.  exiftimet  contrariam  effe  magis  communem,  nempe  hujufmodi 
inttmuionem  mero  jure  fubfiftcre,  fed  re  &  etfc&u  irritam,  &  inaaem  reddi.        f  Porcius  in  §  8c  unum. 

3  poiiible 
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poffiblc  d   for  all  to  execute,   and  therefore  a  void  AiTignation,    at 
leaft  in  Effect  e.     But  (3)  if  the  Teftator  make  the  'Poor  his  Exe-  ''.Idem  Porcius  i- 
cutors,  or  the  Church,  or  his  Kin,  giving  to  them  the  Reliduc  of  cKGlo(r  in  d_  ,  & 
his  Goods,  albeit  he  do  not  declare  which  Poor,  what  Church,  or  unum  Graff,  d;  q. 
which  Kinsfolks,  nevcrthclefs  the  Depofition    is  not  void,  as   elfe-JVr 

.      j      1         j  f  '  in""a  7-  parr.  §  8. 

where  is  declared  f.  vide  Dyer,  tol.i  do. 

When  (4)  the  Teftator  doth  make  divers  Perfons  Executors,  they 
are  all  to  be  admitted   to  the  Executorfhip,    and  not  one  alone 
without  the  reft  £;  which  Conclufion  is  diverily  both  extended  and  s  c.  reiigiofa,  § 
limited.  lilne'  l'c  te^a-  "k- 

The  (5)  firft  Extenfion  is,  that  albeit  the  Teftator  do  appoint  his 
own  Son,  and  a  Stranger  his  Executors ;  the  Stranger,  if  he  can 
and  will,  is  to  be  admitted  with  the  Teftator's  Son  :  For  howfoevcr 
in  this  Cafe,  by  the  Civil  Law,  the  Teftator's  Son  is  understood  to 
be  inftituted  in  the  firft  Degree,  and  the  Stranger  no  more  but  fub- 
flituted,  or  appointed  in  the  fecond  Degree  ;  and  fo  to  be  admitted, 
in  cafe  the  Son  cannot  or  will  not  be  Executor  h  ;  yet  by  the  Laws h  Gioff.  &  Bar,  in 
and  Cuftoms  of  this  Realm,  it  is  otherwife,  and  both  are  to  be  *-   G*n"s  I  1W; 

,.,..,-  '  J  'iam    rcitc    a.    de 

admitted  alike  K  lib.&poftim.Graff. 

Thcfaiir.  com.  op. 
§  Inftitutio,  q.  20.  n.  6.  '  Quippe  ceffantc  caufa,  &  rationc  juris  civilis,  nimirum  iriftituendi  neceflitare, 
ceffat  &  ipfius  legis  effeftus  c.  cum  ceffanrc  de  app.  extra. 

The  fecond  Extenfion  is,  That  although  the  Executors  be  ap- 
pointed alternatively,  or  disjunctively  :  As  for  Example  ;  the  Tefta- 
tor maketh  A.  B.  or  C.  1).  his  Executors.     In  this  Cafe  both  the 
Perfons  are  to  be  admitted  Executors  k  ;  and  this  Word  or,  in  Fa-  *  L.quidam  c  de 
vour  of  Teftamcnts,  is  taken  for  and,  and  fo  it  is  in  Effect l;  as  if  verb.  fig.  Mamie 
the  Teftator  had  faid,  I  make  J.  B.  and  C.  Tj.  my  Executors,  %r  J^g"*9^  ult 
ving  in  certain  Cafes  elfewhere  expreffed  m.  ».  i9.'  '  4 

.  .  'XD.  L.   quidam,  & 

ibid.  Bar.  &  Jaf.         w  Infra  7.  part.  <j  9.  Sc  ibi  trcs  extant  limitationes. 

The  third  Extenfion  is,  That  where  there  be  divers  Executors, 
the  Action  commenced  by  them,  or  againft  them,  ought  to  be  com- 
menced in  all  their  Names,  and  not  in  the  Name  of  fome  of  them 

only  n.  «  }o.  de  Atlion.  in 

Icgarin.  libertatem. 
de  execat.  tefta.  Brook.  Abridg.  tit.  execut.  n.  117.  Intellige  in  cxecutoribus  hEreditatem  adeantibus,  alias 
indiftinfte  in  atroque  cafa  non  eft  veram. 

The  Reafon   is,   becaufe  they  all  reprcfent   the  Perfon    of  the  5  H-  6-  fcl-  6- 
Teftator,  therefore  they  muft  join  in  all  Suits  brought  to  recover 
his  Eftate,  and  as  well  thofe  who  refufed,  as  thofe  who  proved  the 
Will  muft  be  named ;  but  where  they  are  Defendants,  thofe  only 
are  to  be  named  who  proved  the  Will. 

The  Mother  and  her  Son  a7i  Infant  were  made  Executors,  and  Smith  verf.  Smith. 
Administration  was  granted  to  her,  during  the  Minority  of  her  Son  j  iBrownLioi.s  c. 
fhe  married  again,  and  then  her  Husband  and  fhe  (as  Executrix) 
brought  an  Action  of  Debt  againft  the  Defendant,  who  pleaded  in 
Abatement,  that  the  Infant  was  not  named  ;  and  upon  a  Demurrer 
to  that  Plea,  it  was  held  that  the  Plea  was  good  ;  but  if  it  had  been 
fet  forth  fpecially  in  the  Declaration  that  there  was  another  Exe- 
cutor under  Age,  though  not  joined  in  the  Action,  it  might  have 
been  otherwife. 

R  r  2  The 
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The  (6)  Limitations  of  the  former  Concltifion  are  many,  but 
they  may  almoft  be  reduced  to  two,  whereof  the  firft  is,  when  the 
c,c.reiiaiora§fane.  other  Co-Executor  cannot  be  Executor  °  ;  the  Second  is,  when  he 
detefia.iib.  6.  qjjj>j  not  undertake  the  Executorfhip  P.  For  the  better  Underftand- 
Domim/&  Phil!  ing  or"  the  which  two  Limitations ;  Firft,  concerning  the  Former 
Itm-'C.  of  them,  we  arc  to  note,  whether  the  Impediment  be  perpetual  or 

temporal. 

If  the  Impediment  be  perpetual,  becaufe  perhaps  the  Co-Execu- 
tor is  dead,  or  perhaps  fuch  a  Perfon  as  is  utterly  incapable  of  an 
Executorfhip,  then  he  that  is  living  and  able  to  execute,  may  be 
admitted  to  the  Executorfhip,  notwithstanding  the  Impediment  of 
i  D.  5>fanc&  ibi-  the  Co-Executor  S,  unlefs  the  Teftator  did  will  cxprcfly,  that  the 
dem  Franc. s^ai.i.  onc  Should  not  execute  without  the  other1";  otherwife,  if  (7)  two 
gn#°  c  "   be  appointed  Executors,  and  the  one  maketh  hisTeftament,  where- 

in he  nameth  his  Executor,  and  dieth,  his  Executor  furviving.  In 
this  Cafe  the  Executor  of  the  Executor,  is  not  to  be  joined  with 
f  d.  §  fane  &  ibi  the  Executor  furviving;  neither  in  the  Execution  of  the  Will  f, 
M'0iT  k  Abrid  tr  nor  'n  ^uits  ol  Actions  c«  And  if  t^e  Executor  of  the  Executor, 
Execm.  n.  51.  i6->,  have  any  Goods  or  Chattels  in  his  Hand,  which  did  belong  to  the 
firft  Teftator,  the  Executor  of  the  fame  Teftator  furviving,  may 
»  Brook,  tit.  Exc-have  an  Action  againft  the  Executor  of  the  Executor  for  the  fame  u. 
cutor.n.  95.  Infomuch,  that  if  the   (8)   Executor  furviving,  do  afterwards  die 

Inteftate,  yet  may  not  the  Executor  of  the  Executor  meddle  with 
the  Goods  of  the  former  Teftator ;  for  the  Power  of  the  Executor 
who  died  firft,  was  determined  by  his  Death,  the  other  then  fur- 
>, Brook,  tit.  Exc-  viving  x  ;  and  the  Ordinary  in  this  Cafe  may  commit  the  Admini- 
cdtor,  n.  14?.        ftration  of  the  Goods  of  the  furviving  Executor,  who  died  after- 
wards Inteftate,  to  the  Widow,  or  to  the  next  of  his  Kin  :  And 
may  alio  commit  the  Adminiftration  of  the  Goods  of  the  former 
Teftator  not  before  adminiftred,  to  the  Widow,  or  next  of  Kin  to 
yEodemn.  149.    the  fame  Teftator  y.     And  (9)  if  the  Executor  of  the  Executor 
who  died  firft,  meddle  with  the  Goods  of  the  firft  Teftator,  he  may 
be  fucd  by  Creditors  of  the  firft  Teftator,  as  Executor  in  his  own 

*  Brook. Abridg.  tit.  Wrong  z. 

Executor, n.29. 99.      jj  the  (10)  Impediment  be  not  perpetual,  hut  temporal  i  then  we 

are  to  confider,  whether  the  fame  be  like  to  indure  for  a  long  or 

for  a  fhort  Time :  If  the  Impediment  be  like  to  continue  long,  for 

that  perhaps  the  Co-Executor  is  beyond  the  Seas,  or  in  fome  By- 

»  jo.  And.  &  Phil,  place  far  diftant  a,  or  for  that  peradventure  the  Co-Executor  is  yet 

Franc,  in  d.  §  fane  unborn,  or  but  a  Babe  (for  fuch  Perfons  may  be  named  Execu- 

"  Ut  infra  pan.  5.  tors  b  ; )  then   the  other  Executor  is  to  be  admitted  in  the  mean 

§  1.  Time  c  ;  for  the  Law  would  not   that  Mens  Teftaments   or  laft 

^d.§fanc,&DD'  Wills  fhould  be  deferred,  but  with  all  convenient  Speed  executed 

a  Franc,  in  d.  §  and  performed  d.     But  if  the  Impediment  be  but  of  a  fhort  Time, 

fane.  then  the  one  Executor  is  to  expect  his  Fellow,  and  is  not  in  the 

e  idem  Franchus  mean  Time  to  be  admitted  alone  to  the  Executorfhip  e. 

port.  Jo.  And.  in  d.  ..... 

§  fane,  quod  tamen  verum  eft  in  Executoribus  nudis  non  in  mixtis     Simo  d.  Prsetis.    De  Interp.  ult.  vol. 

fol.   19.   vol.  5. 

When  (11)  the  Executor  may  undertake  the  Executorfhip,  but 

doth  refuje  fo  to  do ;  then  is  the  other  Executor  to  be  admitted  a- 

lone,  and  may  execute  the  Will,  or  commence  any  Suit,  or  be  fued 

2  alone, 
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alone,  as  if  none  other  had  been  named  Executor  f.     Which  Con- f  d.  c.  religiofa,  § 
clulion  is  true,  if  the  Executor  refilling  do  ftill  pcrfevcre  in  his  Un-  fanc>«letefta.iib.tf. 
willingnefs  ;  but  (12)  if  he  alter  his  Mind,  and  afterwards  become 
willing,  then  fo  long  as  the  Executor  who  proved  the  Will,  is  li- 
ving, (his  former  Refufal  before  the  Ordinary  notwithstanding)  he 
may  by  the  Laws  and  Cuftoms  of  this  Realm,  join  with  the  other 
Executor,    who  proved  the  Will  g.     And  if  he  releafe  any  Debt  g  Brook.Abrid g.tit. 
due  to  the  Teftator,  the  Releafe  is  as  fufficient,  as  if  he  had  never  Executor,  n.  38.8c 
refufed  h.     Which  is  to  be  underftood,  if  he  releafed  before  fjnadg-  ?'B117',     -    • 
ment ;  but  after  Judgment,  being  no  Party  in  the  Suit,  he  cannot  117.  &n.  i77!  d"'. 
acknowledge  Satisfaction,  becaufe  he  was  not  privy   to  the  Judf-  Coke>  lib-  5-    i» 
ment  « :    Or   if  one  releafe,   and  afterwards    take  Adminiftration  ^ITfoT'  1^' 
of  a  Man's  Goods  dying  Inteftate,  this   mall   not  bar  him,    but  ij.yer'  °'3I9,n' 
that   he   may  recover   the   Debt,  as   Administrator  unto  him   to 
whom   the   Debt    was    due  *  ;   the   Reafon    is    evident,    becaufe  koom.  Coke,  lib.  5. 
the  Right  of  the  Action  was  not  in  him  at  the  Time  of  the  Re-  Rciationum.fb.zS. 

ipai%  1  Middleton'j  Cafe. 

ledie    .  ,  lbjd> 

Where  there  are  feveral  Executors,  and  one  of  them  refufeth  HenfloWj  cafe, 
before  the  Ordinary,  and  the  reft  prove  the  Will  j  he  who  f^-9  Rep.  30. 
fufed  may  adminifter  when  he  will,  and  therefore  they  who 
proved  it,  ought  to  name  him  in  every  Action  ;  but  if  they 
all  refufe,  and  the  Ordinary  grants  Adminiftration  to  another,  then 
'tis  too  late,  for  in  fuch  Cafe  they  cannot  afterwards  prove  the 
Will. 

Co-Executors,  &c.   One  of  them  proved  the  Will,  and  the  reft  Fawiett  ver.  trekh 
refufed  ;  he  who  proved  it  died  Inteftate,  and  T*.  S.  took  out  Admi-  Hardies  1 1 1. 
niftration,  which  he  could  not  lawfully  do ;  becaufe  one  of  them 
proving  the  Will,  made  all  of  them  Executors ;  and  that  no  other 
Perfon  can  adminifter  during  their  Lives. 

R.  made  his  Brother  W.  Executor,  who  made  his  Wife  Lncy  and  Houfev.  LordFeter. 
one  Todd  joint  Executor s,  and  died  5  Lucy  alone  proved  the  Will, l  Salk-  311-  :"•  °- 
and  made  two  Executors,  and  died  j  then  Todd  renounced  the  Exe-^-  £L- 
cutorfhip  to  W>  and  thereupon  the  Adminiftration  of  the  Goods  of 
the  firft  Teftator  was  granted  to  J*.  S.  but  the  Co-Executors  of  Lu- 
cy infifted  that  it  ought  to  have  been  granted  to  them  ;  and  it  was 
decreed  by  the  Delegates,  that  T"odd  being  joint  Executor  with 
Lucy,  and  furviving  her,  the  Right  of  Executorship  to  W.  did 
furvive  to  him  ;  which  Right  could  not  be  devefted  but  by  this 
actual  Refufal,  and  then  and  not  before  both  their  Teftator  W.  and 
R.  the  hrft  Teftator  are  dead  inteftate  ;  and  if  fo,  then  the  Ordi- 
nary might  grant  Adminiftration  to  T.  S.  In  this  Cafe,  the  common 
Lawyers  held,  that  if  one  Executor  rcfufes  before  the  Ordinary, 
and  the  reft  prove  the  Will,  yet  at  Common  Law,  he  who  re- 
fufed may  at  any  Time  come  in  and  adminifter ;  and  though  he 
never  acted  whilft  his  Companions  were  living,  yet  after  their  Death 
he  fhall  be  preferred  before  any  other  Executor  made  by  a  Co- 
Executor  ,•  but  the  Doctors  of  the  Civil  Law  held;,  that  a  Refufal 
is  peremptory  by  their  Law. 

To  the  two  Limitations  as  aforefaid  may  a  Third  be  added,  whereby 
one  Executor  may  fue  or  be  fued,  without  the  other  Co-Executor ; 
namely,  (13)  when  no  Exception  is  made  againft  the  Proceedings 
by  the  Party  m.     Hereunto  alfo  may  be  added  a  fourth  Limitation,  m  j0.  de  Athon.  in 

that  legat-    libertarem, 
dc  execut.  tcftam. 
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that  is  to  fay,  when  any  one  of  the  Executors  doth  fell  fome  of  the 
Teftator's  Goods  for  a  Sum  of  Money  ;  for  then  that  Executor 
which  fold  the  Goods,  may  himfelf  alone  fue  for  the  Money  due  for 
nBroo!c.Abri<te.tit.  the  fame  Goods".  What  if  the  Teftator  make  two  Executors,  where- 
Exccut.  n.  6§>-      0f  trje  one  refufetb,  and  the  other  proveth  the  Will,  who  after- 
wards maketh  others  as  Executors,  and  dieth.     Whether  may  thefe 
Executors  of  the  Executor,  fue  for  the  Debt  due  to  the  firft  Tefta- 
tor, or  the  furviving  Executor  who  refufed  •}  It  is  holden,  that  he 
which  did  refufe  the  Exccutorfhip,  cannot  altume  that  Office  after  the 
Death  of  his  Fellow  Executor.     And  therefore  the  Executors  of 
the  deceafed  Executor,  may  fue  or  be  fued  for  the  Debt  of  the  firft 
Teftator,  and  not  the  furviving  Executor,  who  did  refufe  the  Exe- 
•  Dyer,  fol.  i«5o.  cutorfhip,  whilft  his  Co-Executor  lived  °.     And  this  may  ftand  for 
n.  42.  '  a  firft  Limitation,  wherein  one  Executor  may  fue  or  be  fued  with- 

out the  other. 

Furthermore  it  is  to  be  noted,  That  when  the  Teftator  doth  make 
divers  Executors,  if  (14)  any  of  them  do  get  the  Pofleffion  of  the 
Goods  of  the  Teftator,  the  other  Executor  hath  no  A&ion  for  Re- 
p  Brook,  tir.  Exe-  covery  of  the  fame  Goods,  or  any  Part  thereof  P  ;  for  one  Executor 
cm.  n.  98.  part.  6.  cannot  for  another.     Howbeit,  (15)  ..if  the  Teftator  make  divers 
*> 3"  Executors,  and  do  bequeath  to  the  one  of  them  the  Refidue  of  his 

Goods ;  it  is  not  only  lawful  for  him,  to  whom  they  are  bequeath- 
ed, to  retain  the  fame  ;  but  alfo,  if  the  other  Executor  enter  there- 
q  Brook,  d.  tit.  Ex- unto,  he  is  fubjccl:  to  an  Action  of  Trefpafs  ^.     Likewife,  if  the 
ecut.  n.  104.         Teftator  do  bequeath  unto  all  his  Executors  the  Refidue  of  his 
Goods,  the  fame  ought  to  be  equally  diftributed   amongft  them. 
In  which  Cafe,  I  fuppofe  the  Office  of  the  Ordinary,  to  whom  they 
<■  c.  tua  nos  dc  tc-  are  accountable,  is  of  great  Authority,  if  one  of  them  feek  to  de- 
ftam.  extr.  Brook,  fraud  another r.     Which  is  to  be  underftood  whilft  the  faid  Execu- 
c6^\  8ir'   AC  tors  ^e  Yct  living  ;  for  if  any  of  them  happen  to  die,  his  Part  mall 
accrue  to  the  Executor  furviving :  Unlefs  the  Teftator  by  his  Will, 
did  declare,  That  the  Refidue  of  his  Goods  mould  be  equally  di- 
vided amongft  them.     For  thefe  Words,  ILqually  to  he  divided^  in 
a  Will,  do  make  a  Tenancy  in  Common.    In  which  Cafe,  if  any 
of  them  die,  the  others  furviving,  yet  neverthelefs  the  Executors 
or  Adminiftrators  of  the  Party  dying,  may  recover  fuch  Part  of 
the  Deceafed's  Goods  undivided,  as  he  himfelf  mould  have  had,  if 
f  Dom.  Coke,  lib.  ]1C  [iad  [[yCd  f.     Or  if  the  Teftator,  making  divers  Executors,  do 
Ra^iKclXVoi!  bequeath  to  every  of  them  a  hundred  Pounds,  though  one  of  them 
39.  n.  5.  ubi  rcfert  die,  the  others  furviving ;  yet  that  hundred  Pounds  mail  not  accrue 
ita  fepius  Judica-  unto  t|lc  Survivors,  but  mail  belong  unto  the  Executors  or  Admini- 

tum  ruifle,  ctiamli  n     1      t-v  i»  J  J'/i-    n.  t  » 

nulla  in  fa£to  in-  ftrators  of  the  Deceafed,  as  a  diftinct  Legacy  r. 

tervenit  bonorum. 

partitio.         !  Ratio  eft  quia  non  funt  conjun&i  nee  re  nee  verbis,  &  ideo  non  eft  locus  rci  accrefcendse 

Jaf.  poft.  Bar.  in  L.  hujufrnodi,  S.  de  lega.  1.  n.  2. 

But  (16)  what  if  the  Teftator  make  many  Executors,  giving 
them  the  Refidue  of  his  Goods,  of  which  Executors  he  nameth 
one  by  his  proper  Name,  the  reft  by  a  Name  collective  :  As  for 
Example  ;  the  Teftator  faith,  I  make  my  Brother  and  his  Children 
my  Executors,  to  whom  I  bequeath  the  reft  of  my  clear  Goods : 
Whether  in  this  Cafe,  ought  the  Father  to  have  as  much  as  all  his 
Children,  or  whether  ought  every  Child  to  have  as  much  as  the 
2  Father  ? 
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Father?  I  fuppofe,  that  in  this  Cafe  the  Refidue  of  the  Death's 

Part,  ought  to  be  divided  into  two  Parts,  and  that  the  Father  ought 

to  have  as  much  as  all  the  Children  u  5  for  it  is  delivered  for  a  "  hr-  >n  L  fin-  de 

Rule,  That  where  divers  Perfons  be  comprehended  under  one  Name  lm^>h'  &  n  f«* 

, ,     i.  ■-.,  1  i  •     1  r  1  hi  Dec.  conlu.  2,50. 

collective,  with  another  third  Perfon,  then   all  they  which  be   in- &  conf.  2.5.  4.' 
eluded  under  that  one  Name,  do  rcprcfent  one  only  Perfon  x.     Of x  ]af,  in  d.  L.  fin. 
which  Rule,  neverthelefs  there  be  divers  Exceptions",-  one  is,  when  Man  tic.de  con  je& 
the  Teftator  willcth  the  faid  Goods  to  be  equally  divided  amongft  qucm°opcrx  pre- 
them  y.  Another  is,  when  the  Children  were  not  born  at  the  Time  tium  em  vidcrc. 
of  the  Making  of  the  Teftament  K     The  Third,  and  that  is  gene-  LVT?nr  £ 

1-  1  1         rr\    n  11  r>'    o  n       tir   i  lbl.  I'tilll.  de  v.aitr. 

ral,  is  when  the  1  eftator  meaneth,  that  every  Perfon  mall   have  a  ft",  de  bared',  inflit. 
like  Portion  a  :  For  in   thofe  Cafes  the  Rule  doth  not  bold,   but  pcr.oonfii.  597^ 
Diftribution  is  to  be  made  according  to  the  Number  of  the  Perfons ;  *&$$£■§  a'fibi 
that  is  to  fay,  if  there  be  three  Perfons,  then  the  Refidue  of  the  dcYeb.  dub.  ff. 
Death's  Part  is  to  be  divided  into  three  Parts';  and  if  there  be  four  ,  Jat-  in  ca,"d'  h' 

r  ,  .  e  «-,  1   -r    1  1  1  •  fin. quern  velim  vi- 

Perlons,  then  into  lour  Parts;  and  it  there  be  more,  tnen  into  mere. dea.s  v.^m  fbi  t™- 
Parts ;'  every  Part  equal  for  every  Perfon.  dlw  n^uiam  fep- 

If  (17)  the  Teftator  do  appoint  the  Child  in  the  Mother's  »mfc  dTataT'a"0mbUS 
liis  Executor,  and  it  fallcth  out,  that  the  Mother  doth  bring  forth 
two  or  three  Children  at  that  one  Birth,  they  arc  all  to  be  admitted 
Executors  b.     And  as  they  are  all  to  be  admitted  to  the  Executor- b  Jaf.  in  L.  placer 
ihip,  fo  are  they   all  to  enjoy   the  Legacy.     And  therefore  if  the  ^mi^^  n°eft 
Teftator  fay,  I  do  bequeath  a  hundred  Pounds  to  the  Child,  in  the 'ult**oL  Ub°^Tu. 
Mother's  Womb  ;  and  if  fhe  doth  bear  two  or  three  Children,  the  8-  n-  4- 
Legacy  is  to  be  divided  amongft  them  c.  But  (18)  if  the  Teftator  ill y, « Paul.  dc  Caftr.  in 
if  my  Wife  fhall  bring  forth  any  Child,  I  give  to  the  fame  an  hun-  l.  qui  fiHabus,  §  1. 
dred  Pounds ;  and  fhe  bring  forth  two  or  three  Childr.cn.  .,  In.  this1*'  deleg'  '" 
Cafe  every  Child  may  obtain  an  hundred  Pounds,  if  the  Teftator's 
Goods  do  fuffice  to  fatisfy  the  fame  <*,  unlefs  it  be  proved,  that  itdD  L  qu;fii;abl]s. 
was  the  Teftator's  Meaning,  that  they  fhould  have  no  more  but  an  §  1.  &  dd.  ibid.  ' 
hundred  Pounds  amongft  them  €.  •  « Text,  in  d.  §  1, 

What  mall  we  fay  to  this  Queftion  ?  The  (19)  Teftator  maketh 
the  Child  in  the  Mother's  Womb  Executor,  and  willeth,  That  if  it 
be  a  Man-child,  he  fhall   have  two  Parts  of  the  Refidue  of  his 
Goods,  and  the  Mother,  but  one  ;  and  if  it  be  a  Woman-child,  that, 
then  the  Mother  fhall  have  two  Parts  of  the  faid  Refidue,  and  the 
Daughter  but  one.   The  Will  being  thus  framed,  the  Mother  bring- 
eth  forth  a  Son  and  a  Daughter  ;  how  much  of  the  Teftator's  Goods 
is  due  to  each  Perfon  ?  In  this  Cafe,  every  Perfon  is  to  have  a  Por- 
tion anfwerable  to  the  Rate  or  Proportion  of  the  Teftator  f  -,  that  f  l.  inftir.  ff.  de 
is  to  fay,  the  Son  fhall  have  twice  fo  much  as  the  Mother,  and  the  llb-  &  porth- Man- 
Mother  twice  fo  much  as  the  Daughter:  For  Example;  the  Rc{i-V'0T.  tilw/ 'tit.  9. 
due  of  the  Teftator's  Goods  arifing  to  fevenfeore  Pounds,  the  Son  n.  12 
ought  to  have  fourfcore  Pounds,  the  Mother  forty,  and  the  Daugh- 
ter twenty :  So  the  Mother  hath  double  as  much  as  the  Daughter, 
and  the  Son  hath  double  as  much  as  the  Mother. 

But  what  if  the  Will  be  as  before,  that  the  IiTuc  Male  fhall 
have  two  Parts,  and  the  Mother  one  Part ;  and  flic  bringeth  forth 
an  Hermaphrodite,  fhall  fuch  Child  have  as  much  as  both  Male 
and  Female  Children  ?  he  fhall  not,  but  only  the  Portion  due  to 
the  Sex  that  doth  mod  prevail. 

Co-Executors  being  in  (20)  Law  but  as  one  Perfon.,  therefore  the 
Aft'  of  one  is  the  Ad  of  them. all,  and  the  Poffefiion  of  one  is  ac- 
counted the  Poueffion  of  all,  and  the  Payment  of  Debts  by  or  to 

one 
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one  of  them  is  the  Payment  of  or  to  all  of  them ;  and  the  Sale 
or  Gift  of  the  Teftator's  Goods  by  one,  is  the  Sale  or  Gift  of  all ; 
and  likevvife  a  Releafe  before  Judgment  of  one  of  them,  is  a  Re- 
leafe of  all. 
cro^EH?  JW      Co-Executors  had  a  Lcafc  for  Years,  one  of  them  fold  the  Term, 
Moor.  350!    '47' and  the  Sale  was  adjudged  good,-  becaufc  each  of  them  had  an 
entire   Power  to  difpofe  it,   both  of  them  being  poffefTed  in  the 
Right  of  one,   (viz.)  in  the  Right  of  the  Teftator  j  and  for  this 
Realbn  one  of  them  cannot  affign  the  Term  to  another  of  them, 
becaufc  he  was  pofleGcd  of  the  Whole  before. 
CroFEHzC" x"/e'      °ne Executor  mall  be  barred  by  the  Acquittance  of  his  Co-Exe- 
Laivty  ick.Ai'drel  cutor,    becaufe  each  is  entitled  to  the  Whole,   they  being  but  as 
a  Brownlow   1S3.  onc  Executor  to  reprefent  the  Teftator ;  the  Law  is  the  fame  where 
Kcilw.  25.  s.  P.     onc  con£cffes  tjie  Adion,  for  that  mall  bind  the  other  for  fo  much 

of  the  Teftator's  Eftate,  as  he  hath  in  his  Hands. 
Keifeck  v.  Niihoifm.  1  •  $•  was  bound  in  a  Bond  to  the  Teftator,  who  made  two  Exe- 
Cro.  EH?..  478.  tors,  and  died  5  the  Executor  who  had  the  Bond  gave  it  up  in  Sa- 
tisfaction of  his  own  Debt,  and  died  :  The  furviving  Executor 
brought  an  Aclion  of  1)etimte  againft  him  who  had  the  Bond  ,*  and 
adjudged  not  good,  for  he  might  have  releafed  the  Debt ;  and 
therefore  might  difpofe  the  rvcry  Deed  by  which  the  Debt  was 
created. 

§  XXI.  The  Executor  of  an  Executor,  and  where  he 
fhall  be  charged,  and  what  Actions  are  maintain- 
able, by,  or  againft  him. 


"*  H  E  Executor  of  an  Executor  (where  there  is  no  joint  Exe- 
cutor) is  Executor  to  the  firft  Teftator,  and  hath  Right  to 
all  the  Profit,  and  is  liable  to  all  the  Charge,  that  the  firft  Exe- 
cutor had,  or  was  fubjeft  unto.  But  the  one  Teftator's  Goods, 
fhall  not  (land  charged  for  the  other  Teftator's  Debts,  but  each  for 

» :5  Ed.  3.  c4.Pl.  his  own  a. 

foi™4  <?'  1?}. £  t  tf  ari  Executor  of  an  Executor  atfume  the  Adminiftration  of  the 
firft  Teftator's  Goods,  he  cannot  afterwards  refufe  the  Adminiftra- 
tion of  the  Goods  of  the  latter  Teftator,  but  he  may  accept  the 

b  t.  17  jac  c.  B.  Latter,  yet  refufe  the  former,  but  not  ecoritra  b. 

Wolfe^»rfHeyden*j  ^n  Executor's  Executor  fhall  not  be  admitted  to  adminifter  the 
Goods  of  the  firft  Teftator,  where  the  firft  Executor  refufed  to  ad- 
minifter,  or  died  before  'Probate,  unlefs  the  Refiduum  bonorum,  af- 

f  Dyer.  fol.  372.  tcr  the  Debts  paid,  be  given  by  the  Will  to  the  firft  Executor  c. 

T.  4  Car.  c.  b.      £rror  j  the  Error  afligned  was,  That  the  faid  TV.  E.  had  brought 

paT^fS  nt''  an  A"lcn  of  Dcbt>  uPon  an  °bligation  by  the  Name.  of  W  E-  Ad- 
min iftra  tor  Bonorum  &  catallorum  A.  E.  durante  minori  at  ate  of 
I.  E.  Executor  of  the  faid  J.  E.  Executor  of  R.  Emry,  and  de- 
mands Judgment  upon  an  Obligation  of  29  /.  made  to  the  faid  R.  E. 
the  firft  Teftator:  Whereas  he  could  not  bring  an  Action  by  this 
Name,  but  as  Adminiftrator  of  R.  E.  For  by  this  Admrniftratipn 
committed,  he  hath  no  Authority  to  meddle  with  the  Goods  of  the 

*  h.  33  E!i7..  B.  R.  firft  Teftator.    And  for  this  Caufe  Judgment  was  reverfed  d. 

Hob.  Limracr  vcrf. 

Will.  Emry,  Crokc,  parr.  5.  fol.  an.  n.  2.   27  H.  8.  7. 

-t  Executor 
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Executor   of   an    Executor    cannot  fell    the  Land   of  the  tirfr^Brook.Abnd^.tif. 

,„   n    .        v  Executor,  p.  3  6i 

Teftator  It        ;  ..  i{t.  Tc(w  I  u 

There  are  two  Executors,  one  of  them  maketh  his  Executor  and  i9  h.  8.  fol.  4. 
dieth.     Debt  lieth  againft  the  Executor  which  furviveth,  and  not 
againft  the  Executor  of  him  which  is  dead  *.  Ih^xccm'^Tso 

Two  Executors,  one  of  them  proved  the  Will,  the  other  res  £  *JJJ^'  '  * 
fufed  before  the  Ordinary,  who  thereupon  granted  Adminiftra- 
tion  to  the  other,  who  made  his  Executor,  and  died  ;  and  that 
Executor  alone  brought  an  Action  of  Debt  for  a  Debt  due  to  the 
firft  Teftator ;  and  adjudged  that  the  Action  did  lie ;  for  though  he 
who  refufed  might  adminiftcr  at  any  Time,  yet  it  muft  be  in  the 
Life-time  of  his  Companion,  and  he  being  dead,  that  Election  is 
gone ;  but  where  an  Adminiftrator  got  Judgment,  and  then  died 
Inteftate,  his  Adminiftrator  cannot  have  Execution  on  that  Judg- 
ment, becaufe  he  is  not  privy  to  it. 

And  fo  is  *  SrudneWs  Cafe,  (viz.)  an  Adminiftrator  durante  mi-  Brudneir*  Cafe, 
nori  <etate  got  Judgment  and  died,  having  firft  made  T.  S.  his  Exe-  5  Rc>  9. 
cutor,  who  brought  a  Scire  facias  on  that  Judgment,  and  there- 
upon the  Defendant  brought  a  Writ  of  Error;  and  adjudged  that 
an  .Executor  of  an  Adminiftrator  cannot  have  Execution  upon  a 
Judgment  obtained  by  the  Adminiftrator,  becaufe  he  is  not  obliged 
by  Law  to  pay  the  Debts  of  the  Inteftate. 

But  an  Executor  of  an  Executor  may  avow  for  Rent  due  to  the  Wade ^  y.  Mifla 
firft  Teftator  j  and  this  he  may  do  proprio  jure,  (viz.)  Left'ce  for  Latdv-  zu- 
Years  rendring  Rent,  made  E.  G.  his  Executor,  and  died;  and  E.  G. 
made  T*.  S.  her  Executor^  and  died.  T.  S.  diftrained  for  Rent,  and 
in  Replevin  he  avowed  jure  fuo  proprio;  and  adjudged  that  this 
Avowry  was  good  ;  and  though  it  was  infifted  that  an  Action  of 
Debt  was  the  proper  Remedy  due  in  the  Life-time  of  the  Tefta- 
tor, yet  it  was  held  that  a  Diftrefs  was  proper  by  Reafon  of  the 
Reverfion  which  made  the  Privity. 

Devile  of  a  Legacy   to  T.  S.  and  the  Teftator  appointed  R.  S.  mLifin  ver.  Sher- 
and  T>.  his  Wife  to  be  Executors,  and  died  ;  the  Husband  made  7).  ma  RaC^,*c& 
his  Wife  and  W-  S.  his  Son  Executors,   and  died  ;.  and  T.  S.   the  {  sid.  45.'  s'c. 
Legatee  exhibited  a  Bill  againft  D.  the  Widow  and  her  Son,  wherein 
lie  charged  that  the  Eftate  of  the  firft  Teftator  liable  to  this  Lega- 
cy was  come  to  their  Hands,  the  one  being  the  furviving  Executor 
of  the  faid  Teftator,  and  the  other  being  the  Executor  of  the  dead 
Executor ;  and  upon  a  Demurrer  to  the  Bill  by  the  Son,  it  was  in- 
fifted that  the  furviving  Executrix  of  the  firft  Teftator  was  only  lia- 
ble, and  that  he  (the  Son)  who  was  Executor  of  an  Executor,  was 
not  accountable  for  the  Eftate  of  the  firft  Teftator ;  but  decreed  that 
his  Eftate  is  liable  into  whofoever  Hands  it  came.- 

Two  Executors,  one  of  them  made  T.  S.  his  Executor,  and  died ;  Chamberlain  verfus 
yet  an  Action  of  Debt  lies  againft  the  Survivor;  but  it  will  not  lie  chamberiain.i  Chan. 
.  againft  an  Executor  of  an  Executor  upon  a  Suggeftion  of  a  Deva-  2^'  s.Jc. 
jlavit  made  by  the  firft  'Teftator,  becaufe  'tis  a  perfonal  Wrong ; 
and  my  Lord  Hale  was  of  Opinion,  that  it  was  obtained  with  fome 
Difficulty  to  allow  an  Action  of  Debt  to  be  good  againft  the  Exe- 
cutor himfelf  Upon  a  Suggeftion  of  Wafte  by  his  Teftator  :  How- 
ever, Chancery  thought  it  equitable  to  make  an  Executor  of  an 
Executor  liable  to  anfwer  the  Quantum  of  the  cDevqftavit  to  the 
Creditors,   fo  far  as  the  Executor  had   Affets  from  his  Executor  ; 

S  f  and 
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and  about  three  Years  afterwards  the  Parliament  enacted,  that  an 

Executor  of  an  Executor  mall  be  liable  as  his  Teftator  would  have 

been,  where  the  Goods  are  wafted  or  converted.    30  Car.  2.  cap.  7. 

A  Man  makes  two  Executors  and  dies;  one  of  the  Executors 

maketh  an  Executor  and  dies;  the  other  furvives,  and  dies  Intcftatc. 

The  Executor  of  the  Executor  mall  not  meddle  ;  for  the  Power  of 

the  Teftator  was  determined  by  his  Death,  and  the  Survivor  of  the 

other ;  and  the  Ordinary  may  commit  Adminiftration  of  the  Goods 

of  the  Executor  which  furvived,  and  of  the  Goods  not  adminiftred 

e      H  8   Brook#  of  the  firft  Teftator  c.  And  if  the  Executor  of  the  Executor,  who 

fold,  part.  149.      died  firft,  meddle  with  the  Goods  of  the  firft  Teftator,  he  may  be 

fued  by  the  Creditors  of  the  firft  Teftator,  as  Executor  of  his  own 

'  39  h.  6.  fol.  45.  Wrong  f.     But  where  there  is  no  joint  Executor,  there  moft  Things 

Brook,  ibid.  part.  which  concern  the  immediate  Executors,  extend  alfo  to  the  mediate, 

II.  *o  h!  6.  26  or  more  remote  Executors ;  and  the  mediate  Executor  in  the  fourth 

41  Ed.  3. 30,31.    and  fifth,  or  farther  Degree,  ftands  in  like  Manner  Executor  to  the 

firft  Teftator,  as  the  firft  and  immediate  Executor,  and  may  fue 

and  be  fued  as  the  former. 

Devife  that  his  Executors  mail  take  the  Profit  of  his  Land,  until 

the  Heir  mall  be  of  full  Age  to  pay  Part ;  one  of  the  Executors 

dies,  after  the  Survivor  maketh  his  Executor  and  dies ;  the  Executor 

of  the  Executor,  who  died  laft,  mall  have  the  Profit,  becaufe  'tis  an 

1  Dyer,  fol.  aio.    Intereft  which  furvives  s. 

In  Debt  againft  the  Executor  of  an  Executor ;  the  Defendant 
pleaded,  That  the  Executor's  Teftator  had  fully  adminiftred,  and 
that  he  had  nothing  in  his  Hands  at  the  Time  of  his  Death  ;  and  it 
was  found,  that  he  had  Aflets ;  whereupon  a  Fieri  facias  iflued  to 
the  Sheriff,  and  he  returned,  that  the  Defendant  had  nothing :  And 
it  was  held,  That  the  Sheriff  mould  be  amerced,  for  he  mall  bo 
eftopped  to  make  fuch  a  Return  ;  and  that  it  mould  be  no  Preju- 
dice to  the  Plaintiff,  for  that  the  Debt  mall  be  charged  fo  long  as 
the  Record  remains  in  Force,  not  rcverfed  by  Error  nor  Attaint. 
And  if  he  hath  no  Goods  of  the  Teftator's,  he  fhall  be  charged  of 
his  own  proper  Goods ;  for  that  when  he  pleaded  that  the  firft 
Executor  had  fully  adminiftred,  he  did  not  deny,  but  that  Aflets 
»  p*fch.  3  Elir.  came  to  him  after  the  Death  of  his  Teftator  h. 

Moor's  Rep.    fol. 
13.  n.  81. 
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§  XXII.  Of  an  Infant  Executor  j  an  Executor  or  Ad- 
miniftrator durante  minori  Mate ;  where  Adminiftra- 
tion  durante  minori  atate  fhall  be  good ;  what  A6h 
done  by  iuch  an  Adminiftrator  fhall  be  good ;  and 
where  iuch  Adminiftration  fhall  ceafe  and  determine. 
Et  econtra. 

AN  Infant,  how  young  foever  he  be,  may  be  Executor  a,  yet  the  <Brook.Abridg.tir. 
Execution  of  the  Will  fhall  not  be  committed  unto  him,  un- Execut- "•  »•  tir- 
til  he  attain  the  Age  of  feventeen  Years:  For  Adminiftration  grant-  ^iTl'™™' 5<?' 
ed  durante  minori  <etate  ceafes,  when  the  Infant  Executor  attains 
to  that  Age  of  feventeen  Years  b.    And  if  it  be  a  Female  Infant,  <>  c.  lib.  5.  Prime's 
and  married  to  a  Man  of  feventeen  Years  of  Age,  or  more  ;  it  is  Gafe 
then,  as  if  her  fclf  were  of  that  Age,  and  her  Husband  fhall  have 
the  Execution  of  the  Will,   and  Adminiftration  thereof  c.     This 
Limitation  of  feventeen  Years  comes  in  by  the  Canon,  not  by  the  c  Br°ok°  &•£«<«. 
Common  Law  d.  f0i.  17.  jib.  5.  fo!, 

19-  6.  Prince's  Cafe. 
Vrme  vcrfus  Simpfoti.  Cro.  Elii.  718.   z  And.  132.        d  Office  of  J?xccut,  c,  1%. 

An  Infant  was  made  Executor,  and  Adminiftration  was  granted 
to  another  durante  minori  <etate  of  the  Infant,  who  brought  Debt 
for  Money  due  to  the  Inteftate,  and  had  the  Defendant  in  Execution 
and  then  the  Executor  came  of  full  Age.  It  was  moved,  that  the 
Defendant  might  be  difcharged  out  of  Execution,  becaufe  the  Au- 
thority of  the  Adminiftrator  is  determined,  and  he  cannot  acknow- 
ledge Satisfaction  ,•  and  it  was  faid,  That  he  was  rather  a  Bailiff  to 
the  Infant,  than  an  Adminiftrator.  But  the  Judgment  of  the  Court 
was,  That  though  the  Authority  of  the  Adminiftrator  was  deter- 
mined, yet  the  Recovery  and  Judgment  did  remain  e.  e  M.  29  Eli*,  c.b, 

J.  brought  an  A&ion  againft  B.  as  Adminiftrator  of  /.  S.  during  Goldsb.  fel.  104. 
the  Minority  of  C-  Iflue  being  joined,  it  was  found  for  the  Plain- 
tiff :  It  was  moved  in  Arreft  of  Judgment,  that  the  Declaration 
was  not  good,  becaufe  non  C07tftati  whether  C  were  feventeen  Years 
of  Age  at  the  Time  of  the  Aftion  commenced,  at  which  Time  the 
Admin iftrator's  Authority  is  determined  :  But  it  was  adjudged,  that 
the  Plaintiff  need  not  fet  forth  that  Matter  ,*  firft,  becaufe  the  Plain- 
tiff is  a  Stranger  to  the  Defendant's  Power.  Secondly,  the  De- 
fendant by  joining  Iffuc,  hath  admitted  that  his  Power  doth  con-  f  <r.  <s  Jac.  B.  R. 

tinUC  f .  Croft  and  Walbanlzs 

An  Account  brought  by  an  Adminiftrator  durante  minori  <etate3  ^'  Ydv-  Rep" 
againft  the  Defendant,  as  Bailiff  of  fuch  a  Manor ;  it  was  found  for 
the  Plaintiff.  It  was  moved  in  Stay  of  Judgment,  that  it  is  not 
ihewed  that  the  Executor  (the  Infant)  was  within  the  Age  of 
feventeen  Years  •,  and  it  might  be,  that  he  was  above  the  Age  o£ 
Seventeen,  and  yet  under  Age.  Ter  Curiam,  it  mall  not  be  in- 
tended, unlefs  it  be  fliewed,  that  he  was  above  feventeen  Years  $ 
cfpccially,  when  the  Defendant  hath  admitted  him  to  bring  the 
Aftion,  and  had  pleaded  to  Iffuc  t,  *M;l  Car  ^ 

3  *  Verf.  Some.  Crokc 

~-    „  Part-  »■  *"oJ-  a4<>' 

S(i  Moft 

r 
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Moft  of  the  Rcfolutions  before  the  Statute  for  fettling  Inteftates 
Eftate  are,  that  if  it  appear  en  the  Pleadings,  that  the  Adminiftra- 
*  i  Vernon  316.    tor  was  more  than   .  feventeen  Years  old ;  in  fuch  Cafe  the  Admi- 
nistration is  determined. 
Majct  verfus  Peck.      The  Admin  iftrator  de  Bonis  non>  &c.  dura7ite  tmnari  at  ate  of 
a  Lurw.  3j8.         Rebecca  Wood,  brought  an  A&ion  of  Covenant  againft  Husband  and 
Wife,,  who  was  Executrix  of  her  firft  Husband  j  and  the  Plaintiff 
averred  that  Jhe  was  under  Age ;   the  Defendant  pleaded  in  Bar, 
that  after  the  laft  Continuance  the  faid  Rebecca  came  of  Age,  {viz. 
Twenty-one  ;  )  the  Plaintiff  demurred;  but  it  was  never  argued,  be- 
caufe  he  could  not  maintain  his  Demurrer ;  for  as  foon  as  Rebecca 
came  of  Age  the  Adion  was  determined. 
Coke  verfus  Hedges.      An  Adminiftrator  durante  minori  at  ate  of  a  young  Woman  exhi- 
1  Vernon  if.        bited  a  Bill   in  Equity,  and  an  Account  was  decreed  ;   afterwards 
ilie  married,  and  thereupon  the  Adminiftration,  during  her  Mino- 
rity, was  committed  to  her  Hushand,  who  exhibited  a  new  Bill,  to 
have  the  Benefit  of  the  former  Proceedings ;  to  which  the  Defen- 
dant demurred  j  and  the  Queftion  was  whether  this  fecond  Admini- 
ftrator could  carry  on  the  Account ;  it  was  objeded  he  could  not, 
becaufe   fuch   an  Adminiftrator  could   not    at  Law   take  out   an 
Execution  upon  a  Judgment  obtained  by  the  firft  Adminiftrator  ; 
but  decreed  that  the  Defendant  mould  put  in  his  Anfwer,  and  that 
Matter  fhould  be  faved  at  the  hearing  the  Caufe. 

An  Infant  Executor  cannot  releafe  or  difcharge  a  Bond,  without 
receiving  the  Money  due  thereupon.  Firft,  Becaufe  it  will  be  a  T)e- 
vaftavit,  and  charge  the  Infant  Executor  de  bonis  propriis.  Second- 
ly, It  would  be  a  Wrong,  which  an  Infant  by  his  Releafe  cannot 
do  :  And  thirdly,  Becaufe  it  is  not  purfuant  to  the  Office  of  an  Exe- 
cutor ;  but  all  Ads  and  Things  which  he  legally  doth  according  to 
t  h.  ii  Eli*.  B.R.  his  Office  and  Duty  of  an  Executor,  fhall  bind  him  h.  But  if  upon 
R^'fi"!"'  MooK  a  flngle  Bond  or  Obligation,  the  Infant  receive  the   Money,  and 
Rep!  foi.  146.   5  make  an  Acquittance  or  Releafe,  per  Curiam^  it  is  good,  and  the 
Rep.  27. See AT";^-  Infant  fhould  be  bound  thereby. 

mv.  Latham  me.       ^  Guardian  recovered  in  Debt  upon  an  Obligation  made  to  an 
Infant;  the  Defendant  paid  the  Principal  and  Cofts,  and  prays,  that 
the  Guardian  be  ordered  to  acknowledge  Satifadion :   The  Court 
faid,  that  a  Guardian,  or  Infant,  or  Executor,  may  not  acknowledge* 
Satisfadion  for  more  than  they  receive  ,•  and  for  fo  much  they  or- 
dered the  Guardian  to  acknowledge  Satisfadion,  and  made  an  Or- 
mhe\lrfu?kl)i  dor  t'iat  no  Execution  fhould  iffue  out  for  the  Refidue ». 
Moor'sRep.fo.85*.      Infant  Executor,  the  Adminiftration  was  committed  durante  mi* 
n.  1 163.  nori  at  ate,  Debt  was  brought  againft  the  Adminiftrator,  the  Infant 

*H.39Eiiz.  b.r.  cometh  of  full  Age,  and  the  Juftices  doubted  much,  if  the  Action 

For d  verfus  Glanvil.  j.j  L    :•    l    •     •  ■ 

M00r-sRep.fo.46*.  dld  n0t  abatC     '  ,  _.,    .  '  ,.      . 

n.  648.  Godb.  104.  But  where  fuch  an  Adminiftrator  is  Tlamtijj,  and  had  got  J  udg- 
ment  againft  the  Defendant,  and  had  him  in  Execution ;  and  after- 

Godb.  104.  wards  the  Infant  Executor  came  of  full  Age ;  it  was  moved  that 

the  Defendant  might  be  difcharged,  becaufe  the  Authority  of  the 
Adminiftrator  (at  whofe  Suit  he  was  in  Execution)  was  now  deter- 
mined ;  and  he  could  neither  give  the  Defendant  a  Difcharge,  nor 
acknowledge  Satisfadion  upon  paying  the  Money  ;  but  the  Court 
held  that  the  Judgment  and  Execution  were  in  Force,  and  that  if 
the  Defendant  would  be  relieved,  he  muft  bring  an  Audita  fhte- 
2  rela  i 
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Tela  i    but  my  t  Lord  Hale  was  of  Opinion,  that  if  Execution  had^  -  Lev.  37. 
been  taken  out  after  the  Infant  Executor  came  of  Age,  it  had  been 
wrong. 

If  an  Action  be  brought  by  an  Administrator  durante  minori  <e- 
tate,  he  muft  aver,  that  the  Executor  was  ftill  within  the  Age  of 
feventcen  Years,  otherwife  it  is  an  Error  :  But  if  an  A&ion  be 
brought  againft  fuch  an  Administrator,  there   need  no  fuch  Aver- ,  „ 

5l  '  H.  13  Jac.    Rot 

ment  \  070.   Carver  vcrfus 

Hafehig.    Hob.  Rep.  fol.  251-  Croke,    part.  2.   12.  C.  lib.  J.  fol.  jo.    Figgot's  Cafe. 

Adminiftration  durante  minori  at  ate  of  an  Executor,  is  not  within 
the  Statute  of  z  1  Hen.  8.  to  be  granted  of  Neceifity  to  the  Widow 
of  the  Teftator,  becaufe  there  is  an  Executor  all  the  while,  other- 
wife,  if  the  Executor  were  made  from  a  Time  to  come  m.  *M.  15  jac.  Btim 

Administratrix  durante  m'wori  <etate  of  the  Daughter  Executrix,  ^er*  G<^dard-  H°b> 
made  divers  Obligations  unto  the  Creditors  of  the  Teftator,  and  af-  Roii.AbVc^s.c! 
ter  took  Husband  ;  the  Court  was  of  Opinion,  that  fo  much  of  the 
Goods  of  the  Teflator's,  as  amounted  unto  the  Value  of  the  Debts 
paid,  and  undertaken  by  the  Wife,  the  Husband  might  retain  as 
his  own.  Qu.  How  the  Cafe  fhall  be,  if  the  Wife  die,  for  there  the 
Husband  is  no  longer  chargeable  n.  "Q^-  '?Jac.  £«Vs 

A.  made  his  Will,  and  thereby  ordered,  that  none  Should  have  ibid!      °  '     °p' 
any  Dealing  with  his  Goods,  until  his  Son  came  to  the  Age  of  eigh- 
teen Years  except  /.  S.  'Per  Curiam,  I S.  was  Executor  during  the 
Minority  of  the  Son  by  this  Will  °.  •  M.  2?  &  2s  EJ, 

One  makes  an  Infant  his  Executor,  and  dies,  the  Ordinary  grants  fMjgg?  £j§j*6 
Adminiftration  to  a  Stronger,  during  the  Infant's  Minority  j  after,  fol.  43.  n.  3. 
when  the  Infant  came  of  full  Age,  he  proved  the  Will :  The  Que- 
ftion  was,  what  Remedy  the  Infant  mould  have  againft  the  Admi- 
niftrator  for  the  Goods,  biz.  Whether  a  Writ  of  Account,  or  Deti- 
nue, or  have  his  Remedy  againft  the  Ordinary  himfelf,  to  deliver 
him  the  Goods  j  per  Curiam,  he  cannot  have  Account,  but  a  Deti- 
nue, or  he  may  fue  in  the  Ecclefiaftical  Court  for  the  Goods  P.  ^6  ^  S-  Andcrf. 

Adminiftrator  durante  minori  at  ate  cannot  be  charged  as  Exeru-  ?Jm  '  '  , 
tor  de  [on  tort,  where  he  wafte;s  the  Goods,  becaufe  he  had  a  law-  /w.  Latch.  160, 
ful  Authority  to  poflefs  them  ;  but  when  the  Infant  comes  of  Age,  a<*7-  See  Brooking 
he  may  bring  an  Action  of  'Detinue  for  the  Goods  in  the  Poffeflion  Mod.  rjj"***  * 
of  fuch  an  Adminiftrator  j  but:  the  fafeft  Way  is  to  charge  him  upon  Watfin  verf.  prafu. 
the  fpecial  Matter.  5id-  *7< 

Error  of  a  Judgment  in  Debt  upon  an  Obligation.  The  Error 
affigned  was,  becaufe  the  Plaintiff  fues  by  Attorney,  where  he  was 
an  Infant,  and  ought  to  fue  by  Guardian  j  but  becaufe  the  Action 
was  brought  by  him,  as  Adminiftrator ;  fo  that  he  fued  In  auter 
droit ;  Infancy  is  no  Impediment  unto  him,  no  more  the  Utlary ; 
and  therefore  he  might  well  fue  by  Attorney,  and  the  firft  Judg- 
ment was  affirmed  9  ;  but  if  he  is  fued,  he  muft  appear  by  Guar- 
dian.    Prefcot  verf  us  Cotton.    Poph.  130.  1  t.  58  Eli*.  Rot. 

143.  Bade  vcrfus 
Starkey,  Croke,  part.  3.  fol.  541.  H.  37.  Eli*.  Rot.  251.  Bartholomew  verCus&ighton,  Croke,  part.  5.  fol.  414. 
denied  to  be  Law. 

There  were  two  Executors,   and  one  of  them  was  an  Infant,  Fo*ffi  v-  Tremain. 

111  1  n   1        •    ■        1    •         1         a  r-,  •  -ii  1  '  Mod.  47.  2  Sand. 

and  whether  he  muft  be  joined  in  the  Action  with  the  other  as  I14>  s  c.  j  Lev< 
Plaintiff,  was  the  Queftion  ;  it  was  objected  that  he  muft  not,  be- 229.  s.  c.  1  sid. 
caufe  an  Idfant  cannot  make  a  Warrant  of  Attorney  -,  and  if  he  could,  ♦*£•  s*  c; '    ens' 

he 
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he  cannot  inftrucl:  him  :   Adjudged  they  may  both  fue  per  Jttorna- 
tum->  becaufe  they  both   reprefent  the  Perfon  of  the  Teftator,  and 
fue  in  the  Right  of  another,  and  therefore  the  Infant  muft  be  joined 
with  the  other. 
t  Mod.  297.  But  where  a  Judgment  was  obtained  by  the  Teftator,  the  Scire 

fiiv.'i89i!'s.c.  facias  may  be  brought  by  that  Executor  alone  who  was  of  full 
Age ;  as  where  the  Wife  and  an  Infant  were  made  Executors,  and 
the  Wife  proved  the  Will,  with  a  Refcrvata  poteflate  to  the  Infant 
when  of  Age,  and  brought  a  Scire  facias  upon  the  Judgment,  fet- 
ting  forth  the  whole  Matter,  and  that  another  who  was  an  Infant 
Was  likewife  Executor,  this  was  held  good,  becaufe  the  Infant  could 
not  prove  the  Will  j  and  it  would  be  inconvenient  that  the  Judg- 
ment mould  be  fufpended  till  he  came  of  Age. 

Debt  as  Adminiftrator  to  A.  L-  durante  minori  atate  of  W.  L.  the 
Executor  upon  an  Obligation,  and  avers  that  W.  L.  was  within  the 
Age  of  Twenty-one  Years;  the  Defendant  pleaded  an  ill  Bar ;  and  it 
was  thereupon  demurred  :  But  becaufe  the  Court  was  refolved  upon 
Conference  with  divers  Civilians  openly  in  Court,  That  the  Power 
of  an  Adminiftrator  durante  minori  atate,  doth  ceafe  at  the  Execu- 
tor's Age  of  Seventeen  Tears ,•  and  that  Adminiftration  committed 
after  that  Age  of  the  Executor,  is  meerly  void.  And  notwithftand- 
ing  this  Averment  here,  the  Executor  might  be  above  the  Age  of 
Seventeen  Years ;  and  within  the  Age  of  Twenty-one.  It  was  ad- 
»  h.  40  Eli*,  tig-  judged,  that  querens  nil  caperet,  &c  r. 

got  verfus  Gafcoyn, 

Croke  part.  3.  fol.  601.  C.  lib.  5.  fol.  29.     1  Brownl.  4<5.  5.  C. 

An  Adminiftrator  durante  minori  atate  of  an  Executor,  cannot 
grant  a  Term  of  Years,   during  the  Minority   of  the  Executor: 
For  fuch  an  Adminiftrator  hath   but  a  fpecial  Property  ad  comma- 
dum  executoris,  but  not  a  general  Property  as  another  Executor  or 
Adminiftrator  hath,  and  therefore  his  Sale  of  Goods,  except  they  be 
bona  peritura,  or  it  be  for  Necefllty  of  Payment  of  Debts,  which 
he  is  chargeable  to  pay,  it  mail  not  bind:  But  he  may  fue  and  be 
fued,  and  yet  his  Authority  is  but  a  limited  Authority.    And  there- 
fore like  as  if  Letters  ad  colligendum  bona  defunUi  were  granted  to 
one,  then  he  may  fell  bona  peritura,  as  Fruit,  or  the  like.    It  was 
doubted,  whether  fuch  an  Adminiftrator  durante  minori  at  ate  might 
He  cannot  affent  affent  to  a  Legacy,  or  the  Executor  ;  per  A?iderfo?i,   an  Executor 
to  any  Legacy, cj  Q£  t^c  Age  0f  Eighteen  Years  may  affent ;  but  whether  the  Aflent  of 
Stopay8  Debts."  an  Adminiftrator  durante  minori  at  ate  be  good,  he  doubted  f. 

f  H.  41  Eliz.  Rot. 

1097.  Price  verfus  Simtfon,  Croke,  part.  3.  fol.  718.  vid.  lib.  5.  fol.  29.  b.    2  And.  132.  S.  C. 

Debt  upon  an  Obligation  made  to  the  Teftator,  the  Defendant 
pleaded  a  Releafe  made  by  one  of  the  Plaintiffs,  the  Plaintiff  re- 
plies, That  this  Releafe  was  made  without  any  Consideration ;  and 
he  who  releafed,  was  within  Age  at  the  Time  of  the  Releafe  made. 
It  was  thereupon  demurred  ;  and  adjudged  for  the  Plaintiff,  That  it 
t  p.  40  Eli*.  Rot.  was  a  void  Releafe,  being  by  an  Infant  without  Confideration  r. 

1945.  Knot  ScKnot  t 

Executors  verfus  Barlow,  Croke,  part.  3.  fol.  67 1.  lib.  5.  fol.  27.   Rujfel  s  Care. 

And  yet  it  hath  been  held  that  an  Infant  may  be  made  Executor, 

and  may  give  Releafes  and  Acquittances  concerning  his  Executor- 

fhip,  and  may  fell  the  Goods  of  the  Teftator,  but  then  fuch  Releafe 

3  muft 
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muft  be  for  a  true  and  real  Satisfaction  made,  otherwise  'tis  void  ) 
but  the  Sale  is  good,  becaufe  he  is  bound  to  pay  the  Debts  of  the  MamligU  Cafe. 
Teftator;  and  tho1  fold  under  Value,  yet  it  {hall  bind  him  notwith- l,  Leonlall. 
(landing  his  Nonage. 

$.  makes  Katherine  his  Wife,  and  John  his  Son  (aged  one  Year) 
his  Executors,  K.  proves  the  Will  alone,  and  marries  the  Plaintiff, 
and  they  (without  the  Son)  bring  Aclion  of  Debt,  as  Executors  a- 
gainft  the  Defendant,  who  pleaded  in  Abatement  of  the  Writ,  That 
'John  was  made  Executor  with  Katherine,  and  that  he  was  yet  a- 
ii\nc,  and  not  named,  &c.  The  Plaintiff;  replied,  That  John  was  not 
above  one  Year  of  Age,  that  Katherine  had  proved  the  Will,  and 
had  Adminiftration  committed  to  her,  during  his  Minority,  ejc. 
Whereupon  Tilverton  demurred  j  and  adjudged  for  the  Defendant, 
Quod  biila  cajjetnr.  For  that  they  arc  both  Executors,  and  ought  to 
be  named  in  the  Action  u.  »  r.  e  Jac.  E.  n. 

Smith  and   Smith's 
Cafe.  Yclvcrton,  Rep.  fol.  (So,  130.    1  BrQvrnl.  101.  S.  C. 

Debt  by  Executors  upon  an  Obligation  made  to  their  Teftator  for 
Payment  of  Fifty-two  Pounds;  the  Defendant  pleaded,  That  he  paid 
the  Fifty-two  Pounds  to  one  of  the  Executors  in  Satisfaction  of  the 
faid  Debt,  and  all  Intcreft  and  Damages  upon  it;  and  thereupon  re- 
leajed  to  him  the  faid  Obligation.  The  Plaintiff  replied,  That  the 
Executor  who  releafcd  was  within  Age :  Per  Curiam,  this  Releafe 
by  an  Infant  fliall  not  bar,  becaufe  the  Infant  being  Executor,  by 
Courfe  of  Law  is  to  have  the  Benefit  of  the  Forfeiture  of  the  Bond, 
and  the  intire  Sum  in  the  Bond,  is  a  Debt  due  to  the  Executor;  and 
the  Infant  being  but  one  of  the  Executors,  takes  Part  of  the  Money 
only  (although  it  be  all  which  was  due  in  Confcience)  yet  this  Re- 
leafe fliall  not  bar  him ;  but  if  he  will  take  all  the  Money,  and 
make  a  Releafe,  this  is  good:  And  if  he  will  have  Remedy,  he  *  M.  1; Car. BR. 
muft  have  it  in  a  Court  of  Equity,  and  cannot  plead  this  Releafe  c^ll'rt.fZ'. 
in  Bar  at  Common  Law.     Judgment  for  the  Plaintiff  accordingly  x.  490. 

Debt  againft  an  Executor  upon  an  Obligation  of  the  Teftator,  the 
Defendant  pleaded,  that  the  Teftator  made  him  Executor  until  /.  S- 
fhould  come  to  the  Age  of  Twenty-one  Years,  and  in  the  mean  Time 
keep  all  his  Goods  for  him,  and  then  deliver  them  unto  him  ;  and 
the  faid  /.  &  then  to  be  Executor,  and  flic  wed,  that  before  the  Ac- 
tion, 7.  S-  came  of  Twenty-one  Years,  and  he  delivered  Goods  to 
him,  which  he  accepted ;  it  was  debated  by  the  Court,  that  if  the 
firft  Executor  wafted  the  Goods,  how  the  Creditor  fhould  relieve 
himfelf  for  thofc  Goods,  the  new  Executor  taking  upon  him  the  Ex- 
ccutorfbip.  It  was  argued,  that  the  old  Executor  did  remain  Exc-  r  T.  17  Jac  c.  B. 
cutor,  as  to  have  an  Action  againft  them,  for  againft  the  Vendees  3j$tei^f«J 
they  can  have  no  Remedy  y.  1 Roll.Abr.a<Sj.s.c. 

If  an  Infant  be  made  Executor,  Adminiftration  durante  minori 
atate  may  be  committed  to  the  Mother  ;  but  fuch  an  Adminiftrator 
cannot  fell  the  Goods  of  the  Teftator,  except  it  be  for  Neceflity  of  t  .. 
Payment  of  Debts,  becaufe  he  hath  the  Office  pro  commodo  Infant  is,  \cr.FaJfat.  safe's 
and  not  to  his  Prejudice  z.  Rep.  fbi.  463. 

And  yet  he  may  bring  an  Action  of  Trover  for  the  Goods  of  the  Seth  verfis  Seth. 
Teftator,  for  he  hath  not  only  the  bare  Cuftcdy,  but  likewife  the  1  RolL  Abr-s>13- 
Property  of  fuch  Goods. 

4  But 
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But  this  muft  not  be  intended  an  abfolute,  but  only  a  fpecial  Pro- 
perty ;  for  it  hath  been  held,  that  he  cannot  fell  Leafes  which  were 

PWwrtvcrf.  Simpfin,  devifed  to  an  Infant  Executor,  without  fome  reafonable  Caufe ;  as 

anrea.  f.fa  ^k  where  there  were  no  other  Goods  to  pay  the  Teftator's  Debts  j  and 
the  Rcafon  is,  becaufe  he  hath  only  a  fpecial  Property  pro  proficuo 
ExecutoriSy  but  he  may  fell  fat  Cattle,  becaufe  thofe  are  Hfona  pe* 
r  it  wa. 

Miller  vcrfo&Gore.       He  cannot  be  fued  upon  a  Bond  entered  into  by  the  Teftator,  be- 

Godb.  104.  caufe  he  hath  no  Intereft  in  his  Eftate. 

§.  XXIII.  Who  fhall  be  faid  to  be  an  Executor  of  his 
own  Wrong ;  and  what  A£t  Ihall  make  him  fo. 

N  Executor   of  his  own  Wrong  is  he,   that   takes   upon   him 
the  Office  of  an  Executor  by  Intrullon,  not  being  fo  constituted 
by  the  Deceafed,  nor  for  Want  of  fuch  Con  fti  tut  ion,  fubftituted  by 
the  Court  to  adminifter.     And  therefore,  if  a  Man  dieth  Inteftate, 
and  a  ftrange  Perfon  takes  the  Goods  of  the  Inteftate,  and  ufe  or  fell 
>  T.  z  jac.  c.  B.  them ;  this  makes  him  an  Executor  of  his  own  Wrong  a.  And  thofe 
^*'s Cafe. C.  hb.  tQ  wjlom  fa  intcftate  was  indebted,  have  no  other  Remedy  for  the 
Cokeifib.entr.144.  Recovery  of  their  Debts,  but  to  charge  him  as  Executor  He  fon  tort* 
s- c-  But  when  an  Executor  is  made,  and  he  prove  the  Tcftamcnf,  and 

affume  the  Charge  of  the  Will,  and  adminifter  :  In  this  Cafe,  if  a 
Stranger  takes  any  of  the  Goods,  and  claim  them  as  his  proper 
Goods,  and  ufe  and  difpofe  of  them  as  his  proper  Goods  j  this  doth 
not  make  him  an  Executor  of  his  own  Wrong,  becaufe  there  is  a 
rightful  Executor,  againft  whom  an  Action  lieth:  And  thofe  Goods 
which  are  fo  taken  out  of  his  Poflcffion,  after  that  he  hath  admini- 
ftred,  fhall  be  Affcts  in  his  Hands.  And  though  there  be  an  Execu- 
tor which  doth  adminifter,  yet  if  a  Stranger  taketh  the  Goods,  and 
claim  to  be  Executor,  pay,  and  receive  Debts,  or  pay  Legacies,  and 
intermeddle  as  Executor  ;  in  this  Cafe,  by  fuch  exprefs  Adminiftra- 
tion  as  Executor,  he  may  be  charged  as  Executor  of  his  own  Wrong, 
"  C.  lib.  5.  fol.  34-  although  there  be  another  Executor  He  Hroit  b.  And  by  this  Means  he 
9  Ed.  4. 13.  mft]<.es  him  chargeable  to  all  Suits  by  the  rightful  Executor,  and  to 

the  Creditors  and  Legatees  of  the  Teftator,   fo  far  as  the  Goods 
which  he  wrongfully  pofleffed  did  amount  unto. 

When  a  Stranger  takes  the  Goods  before  the  rightful  Executor 

had  aftumed  upon  him,  or  proved  the  Tcftament ;  in  this  Cafe  he 

may  be  charged  as  Executor  He  fo7i  tort :  For  the  rightful  Executor 

fhall  not  be  charged,  but  with  the  Goods  which  come  into  his  Hands, 

<  Lib.  5.  ibidem.    after  fax  he  aifumcd  the  Charge  of  the  Will  c. 

Wtrox  vcrf  Watfiji.      The  Wife,  who  was  Executrix  to  her  Husband,  made  a  fraudu- 

Cro.  EH*.  405.      ]ent  Gjft  of  his  Goods,  but  kept  them  ftill  in  her  own  Polfefiion  ;  af- 

Moor  396.  terwards  fhe  married  a  fecond  Husband,  and  died  j   and  an  Action 

being  brought  againft  him,    upon  cPlene  aHminiftravit  pleaded,   it 

was  adjudged  againft  him  j  becaufe  the  Gift  being  fraudulent,  the 

Property  of  the  Goods  ftill  remained  in  his  Wife,    and  he  having 

paid  Legacies  fince  her  Death,  made  himfelf  Executor  He  fbu  tort, 

and  fo  is  liable  to  the  Action. 

He  that  takes  the  Goods  of  the  Deceafed,  to  fatisfy  his  own  Debts 
i  M-  40. 4«  Ehz.  or  Legacy,  is  chargeable  as  Executor  of  his  own  Wrong  d  ;  an  Exe- 

B.  R.  Coulter  sCaie.  B      /'  o  «= 

tit.  5.    fol.  30.  b.    Cro.  Elix.  530.  S.  C.    Moor  527.  S.  C. 

4  cutor 
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cutor  de  fon  tort  cannot  retain,  to  fatisfy  his  own  Debt  e,  for  great c  M-  ^Jac.  Ahxan- 
Inconvenionce  would  infue  thereupon:  For  every  Creditor,  (and  e-  BrovJnh'p!  i^foi 
fpccially  when  the  Goods  of  the  Deceafed  are  not  fufficient  to  fatisfy  103.  Yciv.i;7.s.c.' 
all  the  Creditors)  would  contend  to  make  himfelf  Executor  of  hisM-  nJac.c.B.B<w 
own  Wrong,  to  the  Intent,  to  fatisfy  himfelf  by  Retainer ;  by  which  GodboitTfol.  217! 
Means  others  would  be  barred ;  and  it  is  not  reafonable  that  any  Moore's  Rep.  n. 
mould  take  Advantage  of  their  own  Tort:  But  all  loyal  Ads  which  696'  &$fe*^ 
an  Executor  of  his  own  Wrong  doth,  are  good. 

In  an  Action  againft  the  Defendant  T.  S.  as  Executor,  he  pleaded  dthnfm  v.Rawfin. 
that  E.  G.  made  a  Will,  and  that  he  (the  Defendant),  fufcepto  Juper 1  Mod aoS" 
fe  onere  teftamenti,  did  pay  feveral  Sums  due  on  Specialties,  and 
that  the  Teftator  owed  fo  much  to  this  Defendant's  Wife,  and  that 
he  retained  fo  much  of  his  (the  Teftator's)  Goods  to  fatisfy  that 
Debt,  and  had  not  Aflets  ultra ;  and  upon  a  Demurrer  to  this  Plea 
it  was  adjudged  ill,  becaufe  for  any  Thing  appearing  to  the  contra- 
ry, the  Defendant  might  be  Executor  de  [on  tort,  and  if  fo,  he  can- 
not retain. 

If  a  Wife  named  Executrix,  or  not  Executrix,  take  more  Apparel 
of  her  own  than  is  neceifary,  and  convenient  for  her  Degree ;  this  is 
an  Admin  iftration  :  But  if  by  the  Aflent  or  Delivery  of  the  Executor, 
it  is  notf.  f  33  h.6.  fol.  31. 

Office  of  Executor, 
c.  3.    1  Eliz.  Dyer  167.  Porter's  Cafe,  Brooks,  tit.  Adminiftr.  p.  & 

If  one  do  either  pay  Debts  of  the  Teftator's,  or  receive  Debts,  or 
make  Acquittances  for  them,  or  demand  the  Teftator's  Debts  as 
Executor,  or  give  away  Goods  which  were  the  Teftator's,  or  deli- 
ver Money  of  the  Teftator's  for  Fees  about  proving  the  Will,  or 
being  fued  as  Executor,  do  take  it  upon  him,  and  plead  in  Bar  as  an 
Executor.  All  thefe  are  Adminiftrations,  and  will  make  him  Exe- 
cutor of  his  own  Wrong ;  although  there  be  an  Executor  or  Admi- 
nistrator of  Right :  But  if  he  pays  Fees  or  Debts  only  with  his  own 
Money,  he  is  not. 

But  obferve,  That  if  one  hath  Poflefllon  of  Goods  as  Overfeer,  or 
by  Letters  ad  colligendum,  or  by  Will,  which  is  revoked,  or  by 
Reafon  of  Expences  circa  funer alia ;  or  if  a  Feme  Covert  refufe  after 
the  Death  of  her  Husband :  All  thefe,  where  an  Action  is  brought  a- 
gainft  them,  ought  to  plead  the  Special  Matter,  without  that,  that 
they  adminiftred  in  any  other  Manner  j  but  he  which  claimeth  an  ®  33 H-6, 31*  D7«-, 
Intercft,  ought  to  conclude  abfque  hoc,  quia  ut  Executor  8.  f°l'  l£ 7*  2I  Ed* 4" 

If  the  Bifliop  grant  to  CB.  literas  ad  colligendum,  &  ad  venden- 
ium  ea  qiids  peritura  ejje?it  &  compotum  inde,  (jc.     He  to  whom, 
1   the  Letters  arc  granted,  fells  the  Goods  of  the  Inteftate  qua  ejjent  pe- 
Htura.    He  is  Executor  of  his  own  Wrong  h.  *  95E1Jz<  P/cr> ial 

If  a  Man  make  a  Deed  of  Gift  of  all  his  Goods  and  Chattels  to  "5  ' 

■  mother,  and  dieth  Inteftate  -,  and  this  Deed  is  fraudulent,  or  but  in 
;  Truft,  and  the  Donee  after  the  Death  of  the  Donor  doth  difpofe  of 
'•'•  hefe  Goods  and  Chattels.    By  thefe  Means  he  mall  be  an  Executor 

■  )f  his  Own  Wrong  K  ''  Goldesb.  fol.  n£, 

n.  ij.  Brownlow.  p, 
1,  fol.  384,  385.    M.  36,  37  Eliz.  Rot.  102S.  Kitchin  verf.  Dixon.    Noy  6?.  5.  C, 

Where  a  Man  is  Executor  of  his  own  Wrong,  though  Adminiftra- 
iion  be  committed  to  him  afterwards,  or  to  a  Stranger,-  yet  the 
"tort  is  not  purged,  but  may  be  charged  as  Executor  of  his  own 

T  t  Wrong, 
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Wrong,  becaufe  he  hath  once  fubjected  himfelf  to  an  Action,-  and 
k  p.  39Eiiz.  C.  B.  therefore  mall  not  difcharge  himfelf  by  Matter  Ex  pqfi  fablo  k. 

Bradbury  v.  Reynel. 

Croke,  part  3.  fol.  565.  21  Hen.  6.  8.   9  Ed.  4.  47.    2  R.  3.  fol.  20.    Ketw.  59. 

An  Executor  of  his  own  Wrong  may  be  fued  for  Legacies,  as  well 
as  a  rightful  Executor,  per  Popham  &  Telverton ;    but  Williams 

•Noy'sRep.fol.13.  doubted  of  it '. 

A  Woman  Executor  took  a  Husband  ;  afterwards  they  are  divor- 
ced caufa  pracontraUw  •■>  the  Woman  appealed  to  the  Court  of 
^Delegates,  pending  which  Appeal,  the  Husband  did  intermeddle 
with  the  Goods,  and  afterwards  the  Wife  died.  It  is  a  Qiiare.  2. 
Mar.  'Djy.  fol.  105.  If  this  Intermeddling  mall  make  him  an  Exe- 
cutor of  his  own  Wrong.  See  Lib.  5.  Coulter  s  Cafe.  That  it  is  an 
Administration ;  for  the  very  Intermeddling  with  the  Goods,  is  that 

»'2  Mar.  Dyer, lib.  which  gives  Notice  to  the  Creditors,    againft  whom  to  bring  their 

5.  Coulter's  Cafe.      Attion  m. 

Executor  de  fon  tort  cannot  bring  an  Action,  becaufe  he  cannot 
produce  any  Will  to  fupport  it,  but  he  will  be  feverely  punifhcd  for 
a  falfe  Plea ;  as  for  Inftance  -t  if  he  plead  Ke  ltnqves  Executor,  and 
'tis  found  againft  him,  the  Execution  mall  be  awarded  for  the 
whole  Debt,  tho'  he  meddle  with  a  Thing  of  a  fmall  Value. 

Debt  brought  againft  Z?.  as  Executor  of  his  own  Wrong  5  he  plead- 
ed Ne  unques  Executor,  and  it  was  found  againft  him,  and  Execu- 
tion was  awarded  againft   him,   for  the  whole  Debt,  viz.  Sixty 
Pounds  for  his  falfe  Plea,  although,  in  Truth,   he  had  not  inter?- 
nNoy'sRep.fol.69.  meddled,  but  with  one  Bedftead  of  fmall  Value ;  and  it  was  faid  fo 
Gouldf.  116.  s.c.  to  be  adjudged  40  Eliz.  C.  B.  in  Kitchin  and  T)ixon\  Cafe  n. 

The  Executor  of  his  own  Wrong  renders  himfelf  liable  to  the 
A£Hon,  not  only  of  the  right  Executor,  but  alfo  to  the  Suits  of  the 
Teftator's  Creditors ;  yet  but  only  fo  far  as  the  Goods  which  he  fo 
•  <;H.8.Dyer,foi.2.  wrongfully  adminiftred,  do  amount  unto  °. 

T.  20  H.  7.  Kelw. 

f.63.    M.  3  Car.  B.R.  Whitmore  v.  Porter.  Croke  part.  i.  89. 

If  a  Man  perform  only  Ads  of  Charity  or  Humanity,  as  to  bury 
the  Body  of  the  Teftator,  or  feed  his  Cattle,  or  preferve  them  by 
Taking  them  into  his  Cuftody,  or  difpofe  of  them  only  about  the 
Funerals,  or  make  an  Inventory  thereof;  he  doth  not  hereby  make 

fbl '4*.  "rookftit!  himfelf  an  Executor  of  his  own  Wrong,  when  there  is  an  Executor 

Adminiftr.  n.  6.  28.  or  Adminiftrator  of  Right  P. 

If  a  Man  lodge  in  my  Houfe,  and  die  there,  leaving  Goods  there- 
in behind  him,  I  may  keep  them  till  I  be  lawfully  difcharged  of 
them,  without  making  my  felf  chargeable  as  Executor  of  my  own 
Wrong  j  for  it  will  no  more  charge  me,  than  if  I  took  an  Inventory 

1  Kclw.  fol.  53.      of  the  Deceafed's  Goods  1. 

Whitmore  v.  Porter.      E.  P.  is  charged  as  Executrix  de  fon  tort  Demefn  for  Taking  of 

Cro.Car.S8.  divers  Goods  into  her  Hands  to  the  Value  of  400/.  and  fells  them  by 
the  Aflent  and  Direction  of/.  P.  her  Son,  who  afterwards  takes  Let- 
ters of  Adminiftration,  and  paid  the  juft  Debts  upon  Specialties,  as 
far  as  the  Goods  of  the  Inteftate  amounted  unto,  as  well  to  the 
Value  of  the  faid  400  /.  fold  by  his  Mother,  as  of  all  the  Goods, 
whereof  the  Inteftate  died  poflelfed ;  the  Defendant  pleads  Time  ad- 
miniftravit.  The  Queftion  was,  whether  E.  P.  mould  be  charged 
as  Executor  of  her  own  Wrong ;  and  adjudged  that  me  ftiould  not 
1  be 
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be  charged,  but  that  the  Plaintiff  fhall  be  barred :  For  the  Adion 
being  brought  after  the  Adminiftration  committed,  and  when  me 
was  chargeable  for  thofe  Goods  to  the  Adminiftrator,  and  when  the 
Adminiftrator  hath  fully  fatisficd  in  paying  the  Debts  of  the  Inte- 
ftate, as  far  as  the  Goods  of  the  Inteftate  amounted  unto  ;  it  is  not 
Reafon  ilie  mould  be  charged  by  the  Plaintiif,  for  then  me  mould 
be  double  charged,  viz.  To  the  Adminiftrator,  and  to  the  Credi- 
tors ;  neither  is  it  Reafon,  That  more  fhould  be  fatisfied  out  of  the 
Goods  of  the  Inteftate  to  the  Creditors,  than  fuch  Goods  amounted 
unto,  and  fo  much  being  paid,  they  ought  not  to  have  more  ■,  but 
if  the  Adion  had  been  brought  againft  her  before  the  Adminiftrator 
had  fully  adminiftred,  it  might  have  been  otherwife. 

In  the  Cafe  laft  mentioned,  the  Court  would  not  allow  that  an 
Executor  de  fon  tort  mould  be  doubly  charged,  once  at  the  Suit  of  1  Venr/349. 
a  Creditor,  and  again  at  the  Suit  of  the  rightful  Adminiftrator  >•  but 
this  was  againft  the  Opinion  of  the  Chief  Juftice  North :  ff.  An  Exe- 
cutor de  [on  tort  poflefled  himfelf  of  the  Goods,  (jc.  a  Creditor  of 
the  Inteftate  got  Judgment  againft  him,  and  took  the  Goods  in 
Execution,  againft  whom  the  rightful  Adminiftrator  brought  an 
Adion  of  Trover  for  the  fame  Goods :  And  adjudged  that  the  faid 
Execution  did  not  difcharge  him  of  the  Adion  of  Trover  :  It  might 
be  a  good  Difcharge  againft  any  other  Creditor  of  the  Inteftate,  and 
he  might  plead  Riens  inter  manes,  but  not  againft  the  rightful  Ad- 
miniftrator ;  for  Men~  muft  not  meddle  with  the  perfonal  Eftate  of 
others,  without  any  Right. 

But  where  an  Executor  de  [on  tort  poffeffed  himfelf  of  a  Term  &,£<*  v*  Berhford. 
for  Tears,  and  afterwards  died  Inteftate,  and  his  Mother  who  was  a  1  sid.  16. 
Widow  married  again,  and  took  out  Adminiftration  to  her  Son  the  jjjf^-  l^&c." 
Inteftate>,  and  her  Husband  paid  the  Debts  of  the  firft  Inteftate  to    *Y 
the  Value  of  the  Term  :   It  was  adjudged,  that  by  her  Adminiftra- 
tion the  'Tort  was  purged,  and  that  if  Adions  fhould  be  brought  a- 
gainft  the  Husband,  he  might  plead  'Plene  adminiftravit,  becaufe  e- 
vcn  an  Executor  de  fon  tort  may  lawfully  pay  the  Creditors  of  the 
Inteftate. 

1)ebt  was  brought  againft  an  Executor  de  fon  tort  upon  a  Con-  wniiamfon  v.  tTor- 
irad  of  the  Inteftate,  and  pending  the  Adion  he  took  out  r  Admini-  ^'^1?^  Wic 
ftration,  and  then  pleaded  the  faid  Inteftate  was  indebted  to  him  in  I  TbsL^hXuar, 
50/.  upon  a  Bond,  and  that  he  adminiftred,  and  by  Virtue  thereof  *W<r»  Executor  do 
did  retain  Goods  to  that  Value,  ultra  quod  he  had  nulla  'Bona  0^™^%?, 
the  Inteftate  j  and  upon  a  Demurrer  this  was  adjudged  a  good  Plea,  /«*/*«««»*  Admim- 
becaufe  the  Adminiftration  granted,  tho'  pendeiite  lite,  had  purged  firatio"<  becaufe  he 
the  Wrong,  and  he  mail  retain  Goods  to  fatisfy  a  Bond-debt,  be-  jppfigonbTLi&ilrfi 
caufe  he  is  obliged  to  pav  a  Debt  upon  a  Contract.  of  Law,  tr  by  the 

Ail  of  any  Court,  but 
meerly  by  his  osvn  -wrongful  AB.     Sec  Alexander  v.  Lamb- 

But  tho'  an  Adminiftration  granted  pendente  lite  will  enable  an  Pyne  ver.  WooiUnd. 
Executor  de  fon  tort  to  retain  for  a  Debt  due  to  himfelf  5  yet  it  will 2  Vcnr- 179- 
not  abate  an  Action  brought  againft  him,  for  if  he  converts  the  Sec  Bond  v.  Green, 
Goods,  and  then  takes  out  Adminiftration,  tho'  before  the  Writ,  yet  aijJ ^ehJXT 
the  Plaintiff  may  charge  him  in  an  Adion  as  Executor  de  fon  tort ;  7nd  Bettei  v.'^w 
and  in  fuch  Cafe  he  may  be  fued,  either  as  Executor  de  fon  tort,  or^etQro.'E\iz.Sio. 
as  Adminiftrator. 

T  t  2  <Debt 
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Bowers  verfus  Cook.      X)ebt  againft  an  Executrix,  who  pleaded  that  her  Husband  died 
i  s^rk'ios'.'s.c.    Inteftate,  and  that  Adminiftration  was  granted  to  her,  cujus  pratex- 
?>y  the  Name  off«  fhe  adminiftred  the  Goods  of  her  Husband ;  and  upon  a  Demur- 
Towen  v.  clerks.      rcr  to  tj.,js  pjea  jt  was  infjfted,  that  fhe  ought  to  have  traverfed  that 
me  was  Executrix,  or  that  me  ever  adminiftred  as  Executrix ;  but 
adjudged  that  the  Plea  was  good  without  fuch  Traverfe  ,•  'tis  true,  if 
the  Plaintiff  had  replied  that  (lie  had  adminiftred  de  fon  tort,  and 
then  the  Defendant  had  demurred  to  the  Replication,  me  had  con- 
feifed  it  to  be  true  by  the  Demurrer}  and  then  the  Action  might 
have  been  brought  againft  her,  either  as  Executrix  de  fon  forty  or 
as  Adminiflratrix,  tho'  (he  was  neither  at  that  Time,  but  had  ob- 
tained Adminiftration  afterwards  j  but  by  her  Plea  fhe  admitted  that 
flic  was  chargeable  as  to  the  Right,  but  ought  to  be  charged  in  an- 
other Manner,  and  mews  how,  (viz.)  as  Administratrix,  which  is  a 
Ayrei  verfus Ajm.  (u\[  Anfwer  to  the  Declaration,  tho'  he  cannot  bring  an  Action  as  is 
2  chanc.Rcp.  33.  before-mentioned,  yet  there  are  feveral  Acts  which  he  may  lawfully 
do,-   as  he  may  pay  any  of  the  Debts  of  the  Inteftate,  but  not  him- 
felf,  and  he  mall  be  allowed  all  fuch  Payments  which  the  rightful 
Executor  ought  to  pay. 
Mayor  of  Norwich     There  may  be  an  Executor  de  fon  tort  of  a  Term  for  Tears,  and 
y>H"»-sLcv.3  5.  jie  js  punifhable  in  an  Action  of  Jfafte,  for  there  being  a  lawful 
fhowcr  242.  S.  c.   Term  in  Being,  the  Reverfioner  cannot  maintain  an  Action  of  Tref- 
pafs  lb  long  as   the  Term  continues,   and  therefore  \is  reafonable 
that  he  mould  have  a  Remedy  upon  the  Contract  againft  any  one 
who  claims  upon  fuch  Contract. 
Brown  vcrf.  Coiihis.      An  Executor  wafted  the  Goods  of  his  Teftator,  and  died,  leaving 
i  Lev.  no.  Allots,  having  made  T.  S.  his  Executor,  againft  whom  an  Action 

was  brought  upon  fuggefting  of  a  'Devaftavit ;  but  the  Lord  Chief 
Juftice  Hale  was  clear  of  Opinion,  that  he  was  not  chargeable,  be- 
caufe  it  was  a  pcrfonal  'Tort  in  the  rirft  Executor,  which  died  with 
him. 
Afiry  verfus  Nivitt.  But  where  the  firft  Executor  poifefles  Goods  wrongfully  as  Exe- 
2  Lev.  133.  aifor  je  j-m  tort^   ancj  tjK.n   wajles  them  and  dies,  leaving  Affetsj 

the  Chief  Baron  Turner  held,  that  his  Executor  was  liable,  becaufe 
his  Teftator  came  wrongfully  by  the  Goods,  and  therefore  the  Tort 
in  wafting  fhall  not  die  with  his  Perfon. 
Chamlerlaine  verfus      And  fo  it  was  decreed  in  Chancery,  (wz.)  An  Executor  commit- 
CbamberMiie.         ted  IVafte,  and  died,  leaving  Aifets;  it  was  decreed  that  his  Execu- 
1  ci>. iiep.  257-      tor  ^}10Ujj  be  liable  to  make  good  the  Quantum  of  the  T)evaftavit 
to  the  Creditors,  fo  far  as  he  had  Aifets  of  the  firft  Executor,  who 
wafted. 
30  Car.  2.  cap.  7.       j3ut  now  by  the  Statute  30  Car.  2.  'tis  enacted,  that  if  an  Execu- 
SpdffieeT&  J  tor  de  fon  tort  zvafies  the  Goods,  and  dies,  his  Executor  fhall  be  lia- 
Wiii.  cap.  24.        hie  in  the  Jame  Manner  as  the  Teftator  would  have  been  if  he  had 

been  living. 

Whitehall  v.  Squire.      In  a  Special  Verdict  in  Trover  for  a  Gelding,  the  Cafe  was,  T  S. 

1  Salk.  205.  was  pofleffed,  &c.   which  he  put  to  the  Defendant  to  pafture,  and 

afterwards  died  Inteftate,  and  before  Adminiftration  was  granted  to 

any  one,  the  Plaintiff,  at  the  Defire  of  the  Defendant,  buried  him, 

and  laid  out  above  20/.  in  the  FuneraJ ;  whereupon  the  Plaintiff  a- 

greed  that  the  Defendant  fhould  have  the  Horfe  at  10/.  and  that 

the  Plaintiff  would  give  him  a  Note  under  his  Hand  to  pay  what 

was  due  more;   afterwards   the   Plaintiff  adminiftred,    and  then 
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brought  an  Action  of  Trover  for  this  Gelding  ;  and  the  Chief  Juftico 
Holt  held,  that  it  would  not  lie,  becaufe  by  medling  with  the  Geld- 
ing, the  Defendant  had  made  himfelf  Executor  de '  fon  tort ;  and 
tho'  the  Plaintiff  confcnted,  that  he  (the  Defendant)  fhould  have 
the  Horfe,  yet  it  was  before  he  adminiftred,  and  by  Confequencc 
before  he  could  lawfully  confent;  but  Three  Judges  againft  him. 

Debt  againft  A.  as  Executor  of  /.  S.  he  pleads,  That  he  had  ta- 
ken Letters  of  Adminiftration,  Judgment  of  the  Writ,-  the  Plaintiff 
replied,  That  the  Defendant  adminiftred  de  Con  tort,  and  after  took 
Letters  of  Adminiftration,  (jc.  And  upon  this  it  was  demurred  >• 
per  Curiam,  after  the  Defendant  by  his  tortious  Adminiftration  hath 
given  Advantage  to  be  fued  as  Executor,  he  cannot  by  his  own 
Aft  purge  himfelf  of  this  Tort,  and  the  Plaintiff  hath  Election  to  f  T.  *8  Eliz.  Rot. 
fue  him  one  Way  or  other ;  for  he  fhall  not  take  Advantage  of  kistoi-Stubbsv.Right- 

OWn  Tort  f.  _  f^,  Croke.parcj. 

If  Judgment  be  given  againft  an  Executor  upon  Demurrer,  and 
Execution  be  awarded,  the  Sheriff  cannot  return,  Nulla  habet  bona 
Tefiatoris,  but  is  to  return  a  T)evaftavit ;  as  if  it  had  been  found  a- 
gainft  the  Executor  by  Verdict :  For  he  hath  charged  himfelf  by  his  t  ibid. Crofce,  part, 
own  Plea  c.  j. 

Debt  cerfus  J.  as  Executor,  he  pleaded  Ne  unques  Executor,  (jc. 
And  a  Special  VerdicT:  found,  that  Adminiftration  of  the  Goods  of  the 
Teftator  was  committed  to  the  Wife  of  the  Defendant,  who  is  dead; 
and  that  he  kept  bona?n  partem  bonorum  in  his  Hands,  and  fold 
them :  Williams  moved,  That  this  Verdict  was  void  for  the  Incer- 
tainty,  for  bonam  partem  is  altogether  uncertain,-  but  it  was  held 
well  enough.  For  if  he  detain  any  Part,  it  makes  him  Executor  de 
[on  tort,  (jc.  Wherefore  it  was  adjudged  for  the  Plaintiff u.  par".°3.7foi.47l0  6 

Leflee  for  Years  of  a  Rcverfion,  who  dieth  Inteftate,  his  Wife  af- 
figned  it  by  Parol  to  J.  after  the  Wife  took  Letters  of  Adminiftra- 
tion, and  made  Affignment  thereof  toK.  'Per  Curiam  the  Sale  before 
Adminiftration  was  not  good,  becaufe  it  was  a  Reverfion,  and  no.1  p-  ^jEiiz.  b.r. 
Entry  couid  be  therein  made,  nor  can  any  Man  therein  be  Executor  Burlef^MooT^i 
of  his  own  Wrong.     But  the  laft  Affignment  was  good  x.  Rep.  n.  473. 

The  Executor  of  J.  brought  Action  of  Debt  againft  B.  as  Execu- 
tor of  T).  upon  a  Bond,  the  Defendant  pleaded  that  2)»  died  Inteftate, 
and  that  before  the  Writ  brought,  Adminiftration  of  his  Goods  was 
committed  to  N.  who  adminiftred,  and  yet  doth  ;  the  Plaintiff  re- 
plied, That  T).  died  Inteftate,  and  before  the  Adminiftration  grantedj 
divers  Goods  of  his  came  to  the  Defendant's  Hands,  which  the  De- 
fendant, as  Executor  of  the  laid  CD.  adminiftred,  Sen  aliter  ad  fnum 
proprium  ufum  difpofuit ;  it  was  found  for  the  Plaintiff:  For  fince 
there  was  an  Executor  of  his  own  Wrong  before  the  Adminiftration 
granted,  the  Plaintiff  had  Caufe  of  Action  veiled  in  him,  which 
fhall  not  be  taken  away  by  fuch  an  Adminiftration  after  granted ; 
though  it  be  before  the  Action  brought :  And  the  rather,  becaufe 
the  Goods  taken  by  Wrong  before  the  Adminiftration,  fhall  not  be 
Affets  in  the  Hands  of  the  Adminiftrator,  till  they  be  recovered,  or  '  T-  ' i  Jac-  c- B- 
Damages  for  them  y.  ;      .    ■.'.  HoiXp'.  ?oK£' 

If  the  Ordinary  take  Goods  of  the  Inteftate,  being  out  of  his  Dio- 
cefe.     He  is  not  to  be  charged  as  Ordinary  within  the  Statute  ofz  iaRi'ch.z.Admi- 
If.  2.  c.  19.  Becaufe  he  took  them  of  his  own  Wrong  z.  fta'  Isnttir,pa"° 
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§.  XXIV.  Of  thofe  Things  which  do  appertain  to  the 
Appearance  of  the  Teftament. 

i.  "Every  Teftament  is  to  be  proved  by  Witnejjes,  or  by  Writing. 

2.  Two  Witnejfes  needful,  and  'Two  fufficient. 

3.  What  if  the  Witnejfes  be  not  free  from  all  Exception,  whether 
doth  the  Number  fupply  the  eDefetl  ? 

4.  Sometimes  one  Witnefs  is  fufficient. 

5.  Every  one  may  be  a  Witnefs,  which  is  not  forbidden. 

6.  'Three  efpecial  Caufes,   which  do  mimfter  Exceptions  againft 
Witnefj'es. 

7.  Who  are  excluded  for  their  T)iJhonefty. 

8.  All  Malefactors  are  not  repelled  from  Witne (fing. 

9.  Who  are  excluded  for  Want  of  Judgment,  and  how  long. 

10.  Who  are  excluded  for  Affection,  and  how  far. 

1 1 .  Whether  a  Legatary  may  be  a  Witnefs. 
1  2.  Whether  a  Woman  may  be  a  Witnefs. 
13.  Whether  a  poor  Man  may  be  a  Witnefs. 

"Aving  fpoken  of  the  general  internal  Form,  common  to  every 
Teftament,  that  is  to  fay,  of  the  Making  an  Executor:    Now 
let  us  return  to  the  general  external  Form,  that  is  to  fay,  the  Form 
whereby  every  Teftament  may  lawfully  appear. 

Wherefore  (1)  that  Wills  and  Teftaments  may  lawfully  appear,  it 
is  requifvte  that  there  be  fufficient  Proof,  either  by  Witnefs,  or  by 

*  Mafcard.Traa.de  Writing  a. 

probat.vcrb.Tefta-  -        .     -  .  -      ,        ,  ... 

mentum,  alioquin  prajfumi  quemlibet  ab  inteftato  decefnfle  conhrmat.  Mantic.  de  conject.  ult.  vol.  hb.2.  tit.  1. 

Of  Proof  by  Writing,  it  followeth  afterwards  in  the  Handling  of 
b  infra  cadem  part.  ^  particuiar  Form  0f  written  Teftaments  b. 

Concerning  Proof  to  be  made  by  Witnefles,  Two  Things  are  e- 
fpccially  to  be  examined.  Firft,  How  many  Witnejfes  are  required 
for  the  full  Proof  of  a  Teftament,  or  Laft  Will :  Secondly,  What 
Manner  of  'Perfons  may  be  received  for  Witnefles. 

For  the  Number,  By  (2)  the  Laws  and  Cuftoms  of  this  Realm, 
«  Jus  autem  civile  Two  Witnefles  are  needful  c  -,  and  again,  Two  are  fufficient  d.  So 
exigit  feptem.  <j.  fed  that  as  it  is  not  neceflary  to  have  any  more  than  Two,  fo  it  is  vain 
cum  pauiatim.  &  §.  t    h  more  but  one  e.     For  the  better  Underftanding  of  the 

fin.  Inlnt.  de  telta.      .  r  .  .    _         .    r  ° 

ordin.  which  two-told  Concluhon : 

dLindw.  inc.ftatu- 

tum  verb,  probatis  de  tefta.  lib.  a.  provinc.  conftitu.  Cant,  Peckius  in  c.  privilegium  de  reg.  jur.  6.  n.  7. 

e  Jaf,  in  L.  cunft.  C.  de  fumma  Trinitate,  Hyppol.  Singul.  102. 

Firft,  Where  it  is  affirmed  that  Two  Witnefles  be  fufficient  j  that 

is  to  be  underftood,   in  cafe  the  fame  Two  Witnefles  be  without 

fC.rclatumel.i.de  Caufe  of  Exception  fj  but  if  they  be  not  lawful  Witnefles,  Two  a- 

if  d  Tftawtum: lone  are  not  fufficient  for  the  Proof  of  a  Laft  Will  B  ;   at  the  leaft 

verb.probatis  Man-  where  the  fame  is  to  be  proved  in  Form  of  Law. 

tic.  de  conject.  ult. 

vol.  lib.  6.  tit.  3.  num.  5,  6.        6  D.  c.  relatum.  &  c.  cum  efles  de  tefta.  extr.  &  ibi  DD. 

29  Car.  2.  c  3.  By  the  Statute  29  Car.  2.  'tis  enacted,  Tlmt  all  'Devifes  of  Lands 

or  Tenements  JJjall  be  in  Writings  and  figned  by  the  Teftator,  or  by 
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fome  other  in  his  Pre  fence,  and  by  his  T)ireUion,  and  fubfcribcd  in 
his  Preftnce  by  T'hree  or  Four  Witneffes,  or  elfe  Jhall  be  void. 

Before  this  Statute  a  Will  was  written  in  an  old  Piece  of  Paper, dutdros  vet.  Hams. 
not  figned  or  fealed  by  the  Teftator,  but  there  were  Three  Witncffes  Noy  I:* 
to  prove  it  j  Two  of  them  depofed  upon  Hearfay,  but  the  Third  had 
fubfcribcd  his  Name;  and  upon  this  Evidence  the  Plaintiff  had  a  Ver- 
dict ;  and  it  was  adjudged,  that  a  Will  of  Lands  devifable  at  Com- 
mon Law  was  good  without  Witncffes,  if  it  was  put  in  Writing,  and 
proved  to  be  the  Teftator's  Hand  :  And  fo  it  was  adjudged  in  the 
Cafe  of  Gage  and  the  Company  of  Fishmongers,  Michaelmas  1  2  Jac. 
upon  Mr.  Goddard's  Will,  who  by  a  Paper  which  he  had  written, 
gave.  Lands  in  Bray  to  the  Corporation  of  Fiflo  mongers,  and  their 
Succcflors,  to  build  an  Hofpital,  (jc. 

But  what  if  (3)  the  Witncffes  be  not  free  from  all  Exception,  but 
yet  are  more  in  Number  than  Two,  fuppofe  Three  or  Four:  Whe- 
ther be  they  fufficient  for  Proof  of  the  Will  ?  It  may  be  anfwered, 
That  if  the  Exceptions  whereunto  the  Witneffes  are  fubject,  be  light 
or  (lender,fuch  as  do  in  Part  diminish  the  Credit  of  their  Teftimony,  as 
the  Exception  of  Friendship,  or  Sufpicion  of  fome  fmall  Fault,  there 
the  Number  doth  Supply  the  Defect,-  and  fo  the  Teftimony  of  Three 
Witneffes,  not  altogether  clear  from  thofe  Exceptions,  is  as  the  Te- 
ftimony of  Two  Witneffes,  without  all  Exception  h  :  But  when  the  h  Mamie,  de  con- 
Exceptions  whereunto  the  Witneffes    be    fubject,    are    great    and^a"  ulr-voi.  lib.tf. 
heinous ;  as  the  Exception  of  Perjury,  which  doth  utterly  extinguish 
all  the  Credit  of  the  Depofition  * ;  or,  when  the  Witneffes  are  fub-  [  Mafcard  d 
ject  to  double  Exception  k  ;   or,  when  the  Law  doth  refift  the  Exa-  bar.  verb,  perjurus. 
mination  '  of  the  Witneffes ;  as  of  thofe  that  be  perpetually  mad,  or  Ampi.i.  Aidar.de 
have  no  Underftanding ;   or,  when  the  Defect  is  not  in  the  Perfon,  pr^fump.' lo^8'  "" 
but  in  the  Depofition  m.     In  thefe  and  like  Cafes,  the  Number  doth  *  Suarez.  lib.  re- 
not  fupply  the  Defect,  but  the  Teftimony  of  them  all  is  as  the  Te-  Ig^3|Wj" 
ftimony  of  none  n.  com.  conciik  iir, 

rcftibconcluf  7.  n. 
13.  Hyp.  de  Marfil.  Sing.  385.  Menoch.  de  arbr.  jur.  lib.  2.  cauf.  99.  Gravetta.  conf.  249.  J  Felin.  in  c.  di- 
lc£ti.  de  accuf.  extra.  Parif.  confil.  58.  n.  52,  vol.4.  m  Ruin,  conf  149,  150.  vol.  5.  Gabr.  lib.  1.  com.  con^ 
clufi  tit.  de  teftib.  concl.  6.  n.  3.        n  Vide  eund.  Gabr.  de  concl.  6. 

Secondly,  Where  (4)  it  is  affirmed  that  one  Witnefs  is  as  none,  yet 
fuch  is  the  Power  and  Authority  of  the  Teftator,  that  he  may  ordain 
that  one  Witnefs  mall  make  a  full  Proof ;  as  if  the  Teftator  com- 
mit fomewhat  in  fecret  unto  him  (being  loth  perhaps  that  any  other 
mould  know  thereof)  and  willeth  in  his  Life,  that  that  Perfon  a- 
lone  fhall  be  credited  for  the  Declaration  of  his  Will.  In  this  Cafe 
that  one  Perfon  alone  is  fufficient  to  prove  the  Contents  of  the  Laft  °  D-  T.bcopom.  #. 
Will  and  Teftament  of  the  Perfon  deceafed  °.  Altered  by  the  Sta-  5en.de  probatfoL 
tute.  286.  b. 

For  the  fecond  Queftion,  that  is  to  fay,  What  Manner  of  Perfons 
are  to  be  received  for  Witneffes.  This  may  be  delivered  for  a  Rule, 
That  (5)  whatfoever  Perfon  is  not  by  Law  forbidden  to  be  a  Wit- 
nefs, the  fame  Perfon  is  to  be  admitted  P.  This  Rule  is  fhort  j p  *•■  §•  *■  ff-  :-  <& 
but  if  we  fliould  defcend  to  the  Exceptions,  and  fhcvv  in  particu- te 
lar,  what  Perfons  are  in  this  Cafe  forbidden  to  bear  Teftimony  by 
the  Civil  and  Ecclefiaftical  Laws,  we  fhould  find  it  a  Matter  of 
fuch  Difcourfe,  as  the  fame  mould  far  exceed  the  Quantity  of  this 
fmall  Volume,  for  there  be  many  Volumes  of  this  Argument  on- 

ly 
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1  id  quod  piuf-  ly  1.  Befides,  it  is  a  Matter  wherein  very  much  is  left  to  the  Con- 
quam  manifcftum  fideration  of  the  Judge  r  :  fo  that  it  is  very  hard  alfo  to  prefcribe 
quiinfcribitrTra:  any  Certainty  in  this  Behalf  <"  3  only  I  will  remember  Three  (6)  fpe- 
ttatus  de  teftibus  cial  Caufes  whereby  the  Witneffes  are  not  oinni  exceptione  majores. 
proband; syei  re-  Tfac  £rft  ■   Difhonefty  in  Manners  -,   the  Second  is  Want  of  Tudff- 

probandis.Var.au-  ,  ,.  <  ,      ,_,,  .     ,  .     A  n~      .  Jo 

thorum,  &c.  ment  or  Underftandmg ;  the  1  hird  is  Atieition  more  to  the  one  Par- 
r  l.  3.  §.  i.  de  te-  ty  than  to  the  other r. 

ftibus,  ff. 

f  Bat.  Bald.  &  alii  in  d.  L.  3.  §.  1.        *  Has  caufas  veluti  praecipuas  profequitur  Albericus  in   traft.  de  te- 

ftib.  part.  1. 

The  flrfl:  (7)  Caufe  doth  minifter  Exception,  not  only  againft  per- 
jured or  forfworn  Perfons  convicled  of  a   Pra/nz/nire  of  Forgery, 
upon  the  Statute  of  5  JLliz.  cap.  \/\.  Or  convict  of  Felony,  or  by 
Judgment  loft  his  Ears,  or  flood  upon  the  Pillory  or  Tumbrel,  or 
been  Stigmatictts,  branded,  or  the  like,  whereby  they  become  infa- 
mous for  fome  Offences.    £hi£  .[tint  minorls  culpa^  fnnt  mnpris  in- 
famise. 43  Ed.$.   Confp.  11.  27  Jjfump.  59.   33  H.  6.  55.   21  H.  6. 
•  ri  tefti-  3°'  Forte/fr  c.  26.  Staundf.  PL  Corori.  fol.  174  °.    But  alfo  againft 
monlo^ITte1  Maf-  all  other  Malefactors,  or  Law-breakers  x,  which  by  any  Crime  by- 
card,   de  probat.  them  committed,  become  infamous  y  ;  for  it  is  faid  to  be  a  Dignity 
cieuf."iP,e6rUSCOn"to  bc  *  Witnefs2.    But  all  fuch  Perfons  as  are  infamous  by  their 

*  De  tefte  crimi-  evil  Life,  the  Law  efteemeth  unworthy  of  any  Dignity  a,  which  al- 
nofoidcmMafcard.^  pondereth  the  Credit  of  each  Man's  Saying,  with  the  Gravity  of 
criminrfusjconcluli  his  Life  6  •  and  therefore  light  Life,  light  Credit  alfo.  Howbeit 
469-  (8)  amongft  many  Limitations  of  this  Exception,  drawn  from  the 
yDeinfamibusfive      {  £jf      f  th    Witnefs e,    this  is  one,  That  if  any  Man  having 

juris,  five  fath,  op-  .  »  »  ,  J  p 

time. jd:inL.cun- committed  any  Crime,  (Perjury  excepted41)  hath  reformed  his 
Sos  c.  de  fumma  Manners,   clear  from   his  former  Fault,    and  hath  lived  honcftly, 

*  AufrenTraft. de  ar>d  laudably  by  the  Space  of  Three  Years  before  his  faid  Produc- 
tcftibus  verb,  dig-  tion,  fuch  a  Perfon  is  not  repelled  from  being  a  Witnefs  e.  So  if 
»'aS  infamib  dc  a  Pcr^on  hath  committed  Felony,  and  a  General  Pardon  cometh, 
reg.  jur.  6.  and  pardon  the  Felony,  he  is  a  good  Witnefs.  See  Pafch.  2 1  fac, 
b  1.  1  &  5.  fF.  de  in  earner.  St  ell.  Sir  Henry  Fine's  Cafe,  Godbolt  Rep.  288.  For  the 
^Dequibws  Maf-  Pardon  doth  not  only  take  away  poenam,  but  natality  and  when  it  is 
card.&jaf.iiie  con- pardoned,   the   Perfon  is  cleared  of  the  Crime  and  Infamy;  and 

fi6s1,lcinCLncunf'ftands^0?//J  in  Cwia'  Vid'  ^W*  *3  3™'   Rot'^3S'   Hob.  Rep.fol.%1. 

flos.'c.  de  fumma  Cuddington\  Cafe. 

Trinitatc. 

*  Mafcard.  de  probat.  concluf  1168.  n.  16.        e  C.  teftimonium  de  teftibus  extr. 

cbater  v.  Hawkins.  One  Hawkins  having  a  great  pcrfonal  Eftate,  and  being  in  New- 
3  Lev.  426.  gate,  and  difturbed  in  his  Mind,  made  a  Wrill,  which  was  well  at- 

tcfted,  and  being  controverted  in  the  prerogative  Court,  Sentence 
was  given  againft  the  Will ;  and  upon  an  Appeal  to  the  T)elegates, 
Two  Records  were  produced  to  invalidate  the  Evidence  of  Two  of 
the  Witneffes ;  one  was  a  Record  of  the  Convittion  of  one  of  the 
Witneffes  for  a  Libel  -,  and  the  Record  of  the  Conviction  of  the  o- 
ther  was  for  Singing  a  Ballad  againft  the  Government,  and  both  of 
them  fentenced  to  the  Pillory,  but  no  Proof  was  made  that  they 
were  put  into  it :  After  thefe  Witneffes  were  examined  in  the  Spiri- 
tual Court,  and  before  Sentence  was  given  againft  the  Will,  they 
were  pardoned :  The  Queftion  before  the  Delegates  was,  whether 
the  Depolitions  taken  in  the  Prerogative  Court  fhould  be  Evidence ; 
1  if 


Part  IV.  Of  the  Forms  of '  Teftaments.  319 

it  was  not  good   when  taken,    the  fubfequcnt  Pardon  would  not 

make  it  fo,  and  that  the  *  Judgment  to  the  Pillory  made  them  in-*  But  thh  **ujibt 

famous,  tho'it  was  never  executed  ;  but  that  'tis  not  from  the  Judg-  anot  ^''Zle/Z'  the 

nient,  but  from  the  Nature  of  the  Crimes  that  the  Infamy  arifes ;  bivii  or  Canon  Law, 

and  thefe  Crimes  not  being  infamous,  cither  by  the  Canon  or  Givilf",^ the  Ca"fe  v"u 

Law,  by  which  Law  this  Cafe  mud:  be  determined,   therefore  the 

Sentence  in  the  Prerogative  Court  was  revcrfech 

The  fecond  (9)  Caufe  doth  comprehend  Children  r,  Idiots  S,  Lu- '  §.  Tcftesinftit.de 
^natick  Perfons  h,  and  fuch  like,  of  whom  it  may  be  faid  as  of  the  gCRa'bori'd 
Former;  that  as  they  which  reform  their  evil  Manners,  and  after-  bat.  &l fa .Wax.  reft. 
wards  live  an  honeft  and  commendable  Life,  are  not  to  be  repel-  verb-  furiofus.CaW 
led;  fo  thefe  Perfons  being  altered  in  their  Knowledge,  that  is  to ftf, \"^\  £ lg£ 
fay,  the  Child  being  grown  to  Years  of  Difcretion,  the  Idiot  made  traft.  de  teftibus] 
wife,  or  the  lunatick  Perfon  not  diftracled  by  his  Fit,  or  Frenzy,  jj;|jf;/nb;c°,lft-ituic 
then  their  Teftimony  is  to  be  received,  even  of  thofe  Things  which  ftuitos  &  fatuos. ° 
were  done,  during  the  Time  of  their  Minority  *,  or  Madnefs  k  ;  fo  "  .D-  §•  teftes  & 
that  they  were  not  utterly  void  of  Undemanding  in  thofe  former  S>r&i?dcC^- 

Eltates    .  .  racor.ubi  diltinguic 

inter  furiofum  & 
mente  captum.  _  '  Ahgcl.  Are.  in  d.  §•  teftes.  Alberic.  traft.  de  teftib.  c.  5.  n.  iS.  *  Mafcard.  traft.  de 
probat.  verb,  furiofus  concluf.  828.        >  Jul.  Clar.  praft.  cral.  q.  24.  Alberic.  1.  traft.  c.  5.  num.  24. 

The  Third  (10)  Caufe,  which  is  Affection,  doth  reach  unto  thofe 
Witneffes  which  be  of  Kindred  or  Alliance  m,  or  which  be  Tenants,  m  De  llibus  AIbe_ 
Servants,  or  of  the  Houfhold  of  the  Party  producing  them  n  ;  and  to  He.  d.  craft,  cap.  1. 
the  Enemies  of  the  Party  againft  whom  they  are  produced  °.  Item,  &Heftar,JEmiHu« 
To  all  thofe  which  are  to  reap  any  Benefit  by  their  Depofition  P  ;  v'eW  affinis.te  '  "* 
wherein  (as  in  many  Things  elfe)  very  much  is  attributed  to  the  ■  De  his  teftibus, 
Difcretion  of  the  Judge,  who,  as  the  Kindred  or  Affinity  betwixt  the  j*g  AJberic  dc 
Witneffes,  and  the  Party,  is  near  or  far  off ;  the  Fear  of  Tenant,  or  °  im'micus  quate- 
Servant,  or  the  Difpleafurc  of  his  Lord  and  M  after,  great  or  little;  "us  repellendus, 
the  Enmity  betwixt  the  Witnefs  and  the  adverfe  Party,  hot  or  a?traft.  dVprobat! 
cold;  or  the  Commodity  the  Witnefs  is  to  reap,  more  or  lefs :  So  concluf.  899.  qua- 
the  wife  Judge  ought  to  give  more  or  lefs  Credit  to  their  Saving's  tc"Us  v-fro  iec:'i'- 

t   tx         ,-   -  „      °  ^  1      a    endus  Campesmis  , 

and  Depofltions  1.  traft.  de  teftir.  rcg. 

23. 
v  Albericus,  traft.  de  teftibus,  c.  4.         1  De  hujufmodi  teftibus,  Hcftor  JEmilius,  i.  traft.  de  teftib.  verb,  af- 
feftionem  habeas,  Gabr.  lib.  1.  com.  concluf.  tit.  dc  teftib.  concl.  9,  10,  11,  12,  15,  14,  15,  16.  Panor.  in  c. 
fupcr  eodem  de  teftib.  extr.  n.  8.  Rebuff,  de  reprobat.  Sc  falvat.  tcftiurn  verb,  inimicus,  verb,  domefticus,  8c 
verb,  confanguineus. 

What  fhall  we  fay  of  the  Teftimony  of  thefe  Perfons,  namely,  of 
a  Legatary,  of  a  Woman,  and  of  a  poor  Man? 

I  fuppofe  the  (11)  Teftimony  of  the  Legatary  to  be  good  for  the 
reft  of  the  Will  r,    but  not   for  his  own  Legacy  f;    and  therefore  '.§•  Legararii?,  in- 
where  there  be  but  Two  Witneffes  of  a  Will,  wherein  either  of  them  f^^^t 
hath  fomewhat  bequeathed  unto  him,    this  Will  is  not  fufficientlyftegatariis.' 
proved  for  thofe  Legacies c :   But  for  the  reft  of  the  Will  it  feemeth  £,B adr;' "  mE^S 
to  be  fufficiently  proved  u.  PoreTus  in  d.  §.'lc- 

gatariis 
»  Albericus,  traft.  dc  teftib.  c.  4.  n.  57.  n.  hoc.  ar.  Vivius,  com.  dpi::,  verb,  tcftis. 

But  by  the  Law  of  this  Realm,  the  Legatee  is  no  good  Witnefs, 
becaufe  he  mould  be  1'eftis  in  re  propria^  which  the  Law  will  not 
admit :  For  if  his  Teftimony  be  good,  as  to  the  Will,  by  Confe- 
quence,  and  fecitndarioy  he  doth  thereby  make  good  his  own  Le- 

U  u  gacy. 
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gacy.  And  therefore  in  the  Cafes  of  Tenant's  Right,  Common, 
Modus  decimandi,  and  the  like,  the  Courts  of  Juftice  will  not  fuf- 
fer  them  to  be  Witnefs  one  for  another;  but  if  the  Legatee  doth 
releafe  his  Right  to  the  Legacy,  his  Teftimony  is  to  be  received. 
T.  14  Jac  C.  B.  The  Lord  William  Howard's  Cafe,  Hob.  Rep. 
fol.  9h  9  2. 
Stephens  v.  Gerrard.  And  fo  it  is  where  a  Legatee  or  a  Devifee  of  an  Annuity  had  re- 
Sld' 3I5"  ceived  his  Legacy,  tho'  after  the  Action  was  brought;   and  fo  like- 

wife  if  he  had  been  in  Poffeflion  of  any  the  Lands  devifed. 
sid.  109.  Townfend      An  Eftate  in  Remainder  being  limited  after  the  Determination 
V-Raw'  of  an  Eftate  for  Life,  and  this  by  the  Laft  Will  of  the  Teftator  to 

the  Minifter  and  Church-wardens  of  C.  for  the  Maintenance  of  the 
Poor  for  ever;  it  was  agreed  at  a  Trial  at  Bar,  that  any  of  the  Pa- 
rimioners  of  that  Parifh  might  be  a  Witnefs  to  prove  the  Will. 
A  Woman  (12)  is  alfo  a  good  Witnefs  in  this  Cafe  by  the  Laws 
*  Panor.  &  Covar.  Ecclefiaftical  x  :  And  whatfoever  divers  do  write,  that  a  Woman  is 
in  c.  cum  cflcs  de  not  without  all  Exception  y,  becaufe  of  the  Inconftancy  and  Frail- 
^D^c^i^L.fcemi-  ty  °f  tne  Feminine  Sex,   whereby  they  may  the  fooner  be  corrupt- 
na.  dc  reg.  jur.  ff.  cd  z  ;   yet  I  take  it  that  their  Teftimony  is  fo  good,  that  a  Tefta- 
Gravctta.confii.99.  nient  may  De  proved  by  Two  Women  alone,  being  otherwife  with- 
"c Forus,  de  verb,  out  Exception  a. 

fignif.  extr. 

»  Sichard.  in  L.  hac  confultiflima  §.  ex  imperfefto.  C.  de  tcfta.  Ripa,  trafl.  de  pcftc.  c.  a.  n.  24.  quae  fententia 

communis  eft.  Covar.  in  d.  c.  cum  efles  n.  14. 

A  poor  Man  (13)  likewife,  being  an  honeft  Man,  is  not  forbidden 
fc  vivius  Thefaur.  to  be  a  Witnefs  b. 

com.  op.  verb,  te- 

ttis.    Tu  vcro  Juftinianifta,  vide  Gabr.  lib.  i.  com.  concluf.  tit.  de  teftib.  concluH  18.   ubi  tradita  eft  rcgula. 

de  paupeic  tefte,  varie  turn  ampliata,   turn  limitata. 

An  Alien  may  be  a  good  Witnefs,  as  it  was  adjudged  P.  14  Eliz. 
T>tike  de  Norfolk's  Cafe;  but  an  Infidel  cannot.  Forte 'fc.  c.  25.  If i ft  it. 
■part.  1 .  fol.  6.  b. 

Since  the  making  the  Statute  29  Car.  2.  before-mentioned,  there 
have  been  feme  Cafes  concerning  the  Manner  and  Number  of  the 
fubferibing  WitnelTes. 
Shires  v.  GiafacL        ff.  The  Teftator  deiired  the  WitnefTes  to  go  into  another  Room 
1  Salk.  688.  about  Seven  Yards  diftant  from  the  Room  where  he  lay,  in  which 

Room  there  was  a  Window  broken,  thro'  which  the  Teftator  might 
fee  the  Witnefies  fubferibe  their  Names :   Adjudged  that  fuch  Sub- 
fcription  was  in  his  Prcfence  if  he  might  fee  them,  and  that  it  was 
not  neceffary  he  fhould  be  in  the  fame  Room  where  they  were. 
aChanc.Rep.  109.      A  Will  was  fubferibed  by  Three  Witnefies,  but  not  at  the  fame 
'Time,  but  at  fevcral  Times,  at  the  Requeft  of  the  Teftator,  the 
Witneffes  being  never  together  at  the  fame  Time  ;  and  this  was  ad- 
judged a  good  Will  within  the  Statute. 
Lei  verfus  Lihb.         *Tooo  Witfiejfes  fubferibed  a  Will  of  Lands,  and  about  a  Year  af- 
\  Mode2^8's. c.   terwards   the  Teftator  made  a  Codicil,   which  was  fubferibed  by 
Two  Witneffes,    of  which  one  of  them  was  a  Witnefs  to  the  Will, 
and  the  other  was  a  New  Witnefs,   and  in  this  Codicil  the  Will 
was  recited  and  confirmed,    and   fome  new  Legacies  given  :    The 
Queftion  was,  whether  this  New  Witnefs  to  the  Codicil,  who  never 
faw  the  Teftator  fubferibe  his  Will,  mould  be  a  Third  Witnefs  to 
make  the  Will  good,  becaufe  (as  it  was  iniifted)  the  Will  and  Co- 
2  -  dicil, 
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dicil,  tho'  written  in  diftinct  Papers,  made  but  one  Will  ,•  and  if  but 
one  Will,  then  there  were  Three  diftincl:  Witneffes  to  it ;  but  ad- 
judged that  the  Subfcribing  the  Codicil  was  not  a  Subfcribing  the 
"Will ;  therefore  it  was  void  for  Want  of  Three  Witneffes,  as  requi- 
red by  the  Statute. 

By  the  Statute  4  &  5  Ann*,  'tis  enacted,  that  all  fuch  Witneffes  4  8c  5  Annx.c.  14 
who  are  allowed  to  be  good  on  Trials  at  Law,  mail  be  good  Wit- 
neffes to  prove  any  fiuncupative  Will,  or  any  Thing  relating  to  it. 

§.  XXV.  Of  the  particular  Forms  of  Teftaments. 

i.  So  many  particular  Forms,  as  Kinds  of  T!eflaments. 

THE   (1)  particular  Forms   of  Teftaments  be    no  fewer  in 
Number,  than  are  the  feveral  Kinds  of  Teftaments :  For  e- 
very  Kind  hath  his  particular  Form,  by  the  which  it  differeth  from  c  l.  juiianus  §.  (i 

the  reft  c.  quis  ff.  ad  exhiben- 

The  feveral  Kinds  of  Teftaments  are  thefe ;  that  is  to  fay,  fome  dum" 
be  folemn  Teftaments,  and  fome  be  unfolemn ;  fome  written,  and 
fome  nuncupative ;   fome  privileged,  and  fome  unprivileged*1.   Of  <*  Supra  prima  par- 
the  particular  Forms  of  every  of  which  Kind,  albeit  I  have  already te  §•  8>  9.  i°»  "> 
faid  fomerbing  in  their  feveral  Definitions,-  yet  now  alfo  it  mail  not  "' I3> 
b?  in  vain  to  add  thereunto  thefe  Things  following. 

§.  XXVI.  Of  the  Form  of  a  folemn  Teftament. 

1.  T)ivers  Things  ought  to  concur  to  the  Form  of  a  folemn  2V 

fl  anient. 

2.  No  Man  tied  to  the  Obfervation  of  this  folemn  Form. 

IN  the  making  of  folemn  Teftaments,  many  Things  are  requifite,  e  §.  fed  CUm  pau- 
whereof  if  any  one  be  wanting,  it  is  not  reputed  a  folemn  Te-  iatim  I"ftit-  de  ***• 
.  ■■■■<•  «  *  fta.    ordin.  &   ibi 

ltamente.  Minfing. 

Firft,  (1)  It  is  requifite  that  there  be  Seven  Witneffes  prefent  at 
the  Making  thereof  f.    This  is  altered  by  the  Statute  29  Car.  2.        [£t     cum pau° 

Secondly,  They  muft  all  be  required,  neither  is  it  fufficient,  that6Auth.rogatic.de 
they  be  prefent  by  Chance  or  unrequired  g.  tc(|a-   *■•  hxr^dci 

Thirdly,  It  is  required,  that  every  Witnefs  do  fubfcribe  his  Name  paam  '  ete  am' 
with  his  own  Hand,  if  he  can  write,  or  elfe  Two  or  Three  others  *  L,An^u,losrde  c?" 

L      ,  .       i,  '  fta.  ff.& Minfing. in 

tor  him  n.  d.  §.  fed  cum  pau- 

Fourthly,  It  is  requifite  that  the  Teftator  do  with  his  own  Hand  latim. 
write  his  Name,    whom  he  will  fhall  fucceed,  and  have  all  his 
Goods ;  and  if  he  cannot  write,  that  then  he  name  him  before  thofe 

Witneffes1.  i.L.jubemusL.cum 

antiquitas  C.  de 
tcfta.  Non  tamen  ita  neceflaria  eft  nominatio  hseredis,  ut  proftio  teftator*  ore  fiat,  quin  fumcit  fi  teftator, 
alio  interrogante,  an  relit  talem  fore  hseredem  ?  refpond- 

U  u  2  Fifthly, 
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Fifthly,  It  is  requifite  that  the  Witneffes  be  fuch  as  are  not  rorbid- 
*  inftitut.  dc  tefta.  den  to  bear  Teftimony  in  that  Behalf  k. 

ordin.   ira   DD.  in 

d.  L.  iubemus  Graff.  Thefaur.  com.  op.  §.  Inftitut.  q.  17.  §.  teftes. 


Sixthly,  It  is  neceffary  that  the  Witneffes  do  fee  and  behold  the 
Teftator,    and  not  hear  him  only '.     It  is  alfo  neceffary,   that  the 
bitn  jn°dC.hqdiCib""  WitnefTes  do  feal  the  Tcftament  either  with  their  own  Seals,  or  With 
cent.  5.  can  475.  the  Seal  of  another  m. 

n.  23.    Minfing.  in 

d.  §.  led  cum  paulatim.         m  D.  §.  fed  cum  paulatim. 


Finally,  It  is  neceffary  that  the  Teftament  be  made  at  one  Time, 
without  any  Intermiflion,   except  natural,   fuch  as  cannot   be   a- 

2™  §•  &  ibi  voided  n. 

j.  ming.  ^  ^-..jj  ^us  ^  made,   is  called  a  folemn  Tcftament,    which 

Form,  if  Men  would  obferve,  (but  no  Man  is  neceffarily  tied  there- 

0  Supra  part.  1.  §.  5).  unt0  here  in  England0)  it  were  a  more  fafe  Way,  as  well  againft 
the  Forging  of  Falfe  Wills,  as  Suppreifing  of  true  Wills. 

§.  XXVII.  Q[  the  Form  of  an  unfolemn  Teftament. 


th 


r 


[ .  What  is  requifite  in  the  Making  of  an  unfolemn  'Teftament. 

"N  the  (1)  making  of  an  unfolemn  Teftament,  it  is  not  precifely 
neceffary  to  ufe  any  of  the  aforefaid  Ceremonies.  This  only  is 
needful  here  with  us  in  England,  that  the  Teftator  do  appoint 
his  Executor,  and  declare  his  Will  before  Two  or  Three  Wit- 
•  c.  cum  effes  c  neffes,  whofe  Teftimony,  partly  by  the  Laws  Ecclefiaftical  °,  and 
SSr.  U  efpecially  by  the  general  Cuftom  of  this  Realm  P,  is  fufficient 
p  Lind.  in  c.  ftatu-  for  the  Probation  and  Approbation  of  the  fame  Will,  concerning 
ST'  Veprovbcki! the  APPointing  of  an  Executor,   or  the  Difpofing  of  Goods  and 

conftftn.Cant.traa'.  Chattels  9. 

dc  repub.  Angl.iib. 

3.  c.  7.  Peck.  9.  in  c.  privilcg.  dc  reg.  jur.  6.  1  Atque  hue  tendit  quod  fcriptum  reliquit  Minfing.  in  Rub. 
dc  mil.  tcfta.  num.  6.  Videlicet,  apud  eas  gentes  quae  juris  civilis  obfervatione  non  tenentur  (quaruni  Anglic, 
eft  prascipua)  jus  militaris  teftamenti  obtincre,  fi  qua  nulla  propria  lex  extet. 


§.  XXVIII. 
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§  XXVIII.   Of  the  Form  of  a  written  Teftament. 

1 .  'Divers  things  con  fidcr  able  in  a  written  Teftament. 

2.  In  what  Matter  or  St  jiff  the  Teftajucnt  is  to  be  written. 

3.  In  what  Language  the  Teftament  is  to  be  written. 

4.  In  what  Hand  the  Teftamejit  is  to  be  written. 

%   5.  With  what  Notes  or  Characters  a  'Teftament  is  to  be  written. 

6.  Limitations  of  the  former  Conclufton. 

7.  Of  the  Words  and  Sentences  of  a  written  Will. 

8.  Whether  Witnejfes  be  necejjary  in  a  written  Will. 

$.  Hozv  the  Witneffes  are  to  depofe  in  proving  the  Will  to  be  writ- 
ten by  the  Teftator. 
1  o.  What  if  the  Teftament  be  found  in  the  Teftator  s  Cheft. 

E  have  heard  elfewhere,  in  what  Cafes  it  is  needful  that 
the  Teftament  be  written  a,  namely,  where  the  Teftator  a  supra  1.  part.  § 
doth  devife  any  Lands,  Tenements,  or  Hereditaments  b ;  and  alfo  "■ 
when  the  fame  ought  to  be  written,  that  is  to  fay,  in  the  Life-time  *aSt*'"i  H'  8"  a"' 
of  the  Teftator  c  ;  with  divers  other  Queftions  there  abfolved.  Now  c  Eodem  Stat. 
( 1 )  let  us  hear  of  fome  other  Things  which  may  feem  to  apper- 
tain to  the  Form  of  a  written  Teftament ;  namely,  In  what  Mat- 
ter or  Stuff  the  Teftament  is  to  be  written,  in  what  Language, 
with  what  Hand-,  Letters,  Notes,  or  Characters,  with  what  Words 
or  Sentences  ;  and  whether  it  be  always  neceffary  that  there  be 
Witnejfes  of  a  written  Teftament. 

For  the  (2)  Matter  wherein  the  Teftament  is  written,  the  Law 
regardeth  not  whether  it  be  Paper  or  Parchment,  or  other  like  Stuff 
apt  for  Writing  d.  a  §  Nihirinftlt.  <te 

tcita.  ordi.  Spec,  de 
Inftit.  edit.  §  8.  n.  21.  Sed  quid  fi  quis  fcripferit  voluntatem  fuam  in  pulvere,  numquid  valcbic  teftamen- 
tum  ut  fcriptum  ?  Et  videtur  quod  fie  per  L.  milites.  C.  de  tefta.  Hoc  uno  fubaudiro,  nimiruro  noftratium 
tcftamenta,  omni  immunitate,  atque  adeo  jure  militari  gaudere,  ut  fcriptum  reliquit.  D.  Smitheus  traft.  de 
repub  Ang!.  lib.  3.  cap.  7.  Contrarium  tamen,  fcilicet  non  valere  hujufmodi  teit.  tanquam  in  fcriptis  con- 
dicum,  exiftimo  :  faltcm  ad  effeftum  ilium,  de  quo  fit  mentio  in  d.  flat.  H.  8.  an.  3;.  cap.  1.  id  quod  ex 
mente  illius  ftatuti  facile  coiligere  licet.  Ec  hue  pertinet  quod  fcriptum  reliquit.  Molun.  in  L.  1.  §  eodem. 
ff.  de  verb.  ob.  n.  9. 

Neither  is  it  material  in  what  (3)  Language  e  the  fame  be  writ-  *^nfi"S;  Jn  d'  § 
ten,  either  Latin,  French,  or  any  other  Tongue. 

The  Teftatrix  lived  in  Holland,  and  made  her  Will  in  Dutch,  Bo™i  verfbsw*. 
by  which  {lie  devifed  her  Houfes  in  Chelfea,  which  Jhe  purchafed  l-  crnon 
with  her  Capital,  to  W-  S.  and  to  other  Truftees  and  their  Heirs,  in 
Truft  for  her  four  Daughters  and  their  Children  :  If  it  had  been 
Ijfue  inftead  of  Children,  it  would  have  carried  the  Inheritance  $ 
and  it  may  be  the  Cuftom  in  Holland,  that  by  thofe  Words  the  In- 
heritance will  pafs  there ;  to  which  it  was  anfwered,  that  though 
the  Will  was  in  Dutch,  and  admitting  thofe  Words  would  pafs  an 
Inheritance  in  Holland,  yet  a  Will  wherefoever  'tis  made  muft  be  r 

fuch  as  would  pafs  an  Inheritance  by  the  Laws  of  this  Realm  ;  and 
fo  it  hath  been  refolved  in  the  Cafe  of  Latin  Wills. 

For  the  (4)  Hand  or  Letters  wherewith  the  Teftament  is  writ- 
ten, the  Law  is  indifferent  whether  it  be  Secretary  Hand,  Rotnan 
Hand,  Court-Hand,  or  any  other  Hand,  either  fair,  or  otherwife ;  f         . 
fo  the  fame  may  be  read  and  underftood  f.  niam  'c"de  telu? 

\  5.  For 
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For  the  (5)  Notes  or  Characters,  'tis  not  material  whether  the 
Juftlnkniftf  fo-  fame  be  u'fnal  or  nnaccuftomed  e.  Ufual  or  accuftomed  Notes  be 
ccdere  jure  genti-  thefe,  xx  s.  for  twenty  Shillings,  CI  /.  for  a  hundred  and  fifty 
um  quo  nos  uri-  p^-,^  1 5 90.  for  a  Thoufand  five  hundred  fourfcore  and  ten,  with 
™urieftiWnftn>  fuch  like,  whereof  I  might  bring  infinite  Examples.  Unaccuftomed 
tis  fieri  nor.  po'cft  Notes  and  Characters  be,  as  when  the  Teftator  doth  ufe  the  Figure 
PherSufuTtafut(0  inftead  of  the  Letter  (A,)  the  Figure  (2)  inftead  of  the  Letter 
cenfem  Bar.  Bald.  (B,)  the  Figure  (3)  inftead  of  (Q)  &c.  or  perhaps  fome  other  more 
Angi.  &  alii  in  l.  ftrange  Characters  than  thefe  in  place  of  Letters.  Howbeit,  (6)  j£ 
Sxred!  Lfticuend6  the  Characters  be  fuch  as  the  fame  cannot  be  read  or  underftood, 
prseterquam  in  ca-  tne  Teftament  is  as  if  it  were  not  written  h  ;  or  if  they  may  be  read 
fibus_exccpm,je-  or  m^erftcod,  either  by  the  fame,  or  by  fome  other  Writing,  or  by 
militis.adpiascau-  any  other  Means;  yet  if  that  Writing  were  but  a  Draught,  or  Pre- 
fas,  &<-.  de  quibus  Daiatjon  to  the  Teftament,  and  not  the  Teftament  it  felf,  it  is 

Vafq.     de    fucceff.  r  ,  ,  7 

creat.  lib.  i.  §  15-  without  any  Force  K 

aucUl  de  priviieg.  pi*  caufae,  c.  15.  Graff.  Thefaur.  com.  op.  §  tefta.  q.  10.  *>  L.  1.  fF.  1.  fi.  Tabul.  tefta. 
Vafq.d.  rcquifu.  16".        '  L.  ex  ea  fcriptura,  ff.  de  tefta,  L.  fidei  commiff.  §  1.   de  leg.  3. 

Words  (7)  and  Sentences  are  not  required  for  the  Form  of  a 

Teftament,   but  for  the  expreffing  the  Will  and  Meaning  of  the 

*  L.  quoniam  in-  Teftator  k  j    and  therefore,    if   the  Writer  by    Error  omit  fome 

digmii    c  £e  "^' Words,  whereby  the  Senfe  is  unperfeift;   as  for  Example;   the  No- 

eodem'ff  a  'verb,  tary  doth  wri^e  thus,  (I  make  my  Wife  my,  of  this  my  laft  Will 

ob.  n.  3  in  fin.      an£j  Xeftament  (leaving  out  this  Word  Executor).     In  this  Cafe  the 

Error  of  the  Writer  ought  not  to  prevail  againft  the  Truth  of  the 

Teftament ! :  For  the  Law  prefumeth  that  more  was  fpoken,  tho* 

'trkErr0re'  C      1,fi  was  written  m ;  much  lefs  ought  it  to  be  prejudicial  to  the 

»D.L.  Errore.  ita  Teftament,  where  inftead  of  the  Words  omitted,  other  Words  of 

"1  '"  r?°fir  nccef  tne  fame  Senfc  to  fuc^  PurPofe  are  u^d  anc*  exptefled  n.  For  Ex- 
Eviadiqua  proba-  ample  ;  Suppofe  that  in  the  Teftament  it  is  written,  that  the  Tefta* 
tioquodsrnba  er-  tor  j^  bequeath  fuch  Lands  to  fuch  Perfon,  to  have  and  to  hold, 
SSomniapUun-  to  him  and  to  his  Afligns,  for  evermore.  Howfoever,  in  this  De- 
cupavcrr,  cum  lex  vice  there  is  not  any  Mention  of  Heirs,  without  which  Word  an 
ipfa  fit  loco  proba-  £ft.,tc  0f  Inheritance  cannot  pafs,  by  any  Deed  or  Gift  made  whiles 
L?DErrqre.'  Atta-  a  Man  yet  liveth  ;  yet  becaufe  in  Teftaments,  the  Will  and  the  In- 
men  neceffe  eft  ,cnt  0f  the  Teftator  is  preferred  before  formal  or  prefcript  Words, 
Bto'SftSSI  a"  Eftate  of  Inheritance  doth  thereby  pafs,  as  if  he  had  made  ex- 
\h  uxorem,  quam  prcfs  Mention  of  his  Heirs  Q.  Other  Examples  to  the  fame  Effecl: 
vuiteffefuamexc-        extant  in  other  Places  of  this  Book,  which  to  repeat  were  fu- 

cutnec-m.    lai.    in 

d.  L.  in  fin.  perHUOUS. 

»   L.  quoniam.  C. 

de  teftam.        •  Supra  eadem  part.  §  4. 

Concerning  the  laft  Queftion,  viz.  Whether  (8)  it  be  neceffary  that 

there  be  Witnefles  of  a  written  Will  ?   This  is  the  Anfwer,  That 

if  it  be  certain  and  undoubted,  that  the  Teftament  is  written  or 

fubferibed  with  the  Teftator's  own  Hand ;   in  this  Cafe  the  Tefti- 

p  Ar*.  quod  fine  mony  0f  Witnefles  is  not  neceffary  f.    But  if  it  be  doubtful,  whe- 

ib'i.QcjaftdiifaDde ther  the  Teftament  were  written  or  fubferibed  by  the  Teftator;  in 

arte  teftandi.ti'r.i.  this  Cafe  the  Teftimony  of  Witnefles  is  neceffary,  to  confirm  the 

card  '"e^'robaT'fo"16  t0  be  the  Teftator's  own  Hand  *•      Tllis  is  altered  bY  tne  Sta_ 

verb'.tefttml'concL  tute  29  Car.  2.  cap.  3.  by  which  'tis  enacted,  That  all  QJevifes  of 

I3;z.  n.  60,  Sec. 

s  Bar.  in  L.  fi  ita  fcripfero  ff.  de  eond.  8c  demon.  Alex,  confil.  76.  vol.  3.  n.  2,  j.  Panf.  confil.  if.  vol.  3. 

p.  16.   Covar.  in  c.  cum  tibi  «ie  tefta.  extr.  n.  j. 

4  Lands, 
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Lands]  &c.  foatt  be  in  Writings  and  Jigned  fry  the  Teftator,  or  by 
fome  other  by  his  T)ircUion,  and  in  his  Prefence,  and  fubfcribed  in 
his  Prefence  by  three  or  four  l[ritnejfes,  or  elfe  mall  be  void  ,-  there- 
fore (9)  'tis  not  fufficient  for  the  Witneffes  to  fay  this  is  the  Teftator's 
own  Hand,  for  we  know  his  Hand  r  ;  neither  is  it  fufficient  to  bring  r  sichard.  in  d. 
forth  other  Writings  of  the  known  Hand  of  the  Teftator,  and  fo  $?th'  ^tdrfwf 

.1        -.Tin    .1  •  r  1  r    -i      t     1  1        fT-i    n  .       Alex,  dcconfil.  76. 

prove  the  Will  to   be  written  or  kibfenbed   by  the    Teftator,  by  11.314.Menoch.dc 
comparing  fuch  Writings  with  the  Teftament  f.     For  the  Witneffes arbitr-  Jud  q- i;b- 
may  be  deceived  (the  Teftator's  Hand   being  eafy  to  be  counter-  Afflkt  dcof."']  Ti. 
feited,)  and  therefore  Proof  by  Similitude  of  Hands  is  not  a  full  "•  7: 
Proof  c,  faving  in  thofe  Courts  where  the  Cuftom  doth  approve  fuch  [  s!chard ■  '"   d- 

n-i   n-  r'  f  if  n        ]•-.  i  i       »— i    o  i  .  Auth.    quod    fine. 

Teftimony  for  a  full  Proof  n,  or  when  the  I  eftament  is  to  be  proved  Alex.  d.  confil.  7<j. 
in  vulgar  Form  :  Neverthelefs  in  this  Cafe  where  it  is  doubtful  voL  ?•  M°^n-  in 
whether  the  Teftator  did  write  or  fubferibe  the  Teftament,  if  tlje  *J^:  ^  $*% 
Witneffes  do  depofe  that  they  did  fee  the  Teftator  write  or  fubfcribe«HBar.  &  alii  in  l. 
the  Teftament,  and  know  the  fame  to  be  his  Hand  *,  or  elfe  tfrat™f^;|  ddce 
they  did  hear  the  Teftator  confefs,  that  he  had  made  his  Teftament,  afMiii  Mafcard! 
or  that  the  fame  was  in  the  Hands  of  fuch  a  Perfon  y  ;  or  if  the  traa-  dc  probati 
Teftament  were  found  in  the  Teftator's  Chcft  amongft  his  other  T^S  pSa. 
Writings.  In  thefe  Cafes  the  Proof  made  by  comparing  of  Hands,  cur.  Rom.  lib.  6. 
albeit  the  Teftament  be  to  be  proved  in  Form  of  Law,  is  a  full0,  s;'chard  . 
and  fufficient  Proof2.  Or  if  there  be  none  of  thefe  Helps  by  likely  Auth.  Alex,  d.con- 
Circumftances,  yet  if  on  the  contrary  there  be  no  Sufpicion  of  Fraud,  fiI-  6~i-  &  co:fl1- 
or  Fear  of  Subornation,  I  am  of  their  Opinion  who  do  hold,  that  \ .BarV°imoi.n&5ala 
the  circumfpecl  Judge  may  allow  the  Proof,  made  by  comparing  of  in  l.  fi  ha  fcrip- 
Hands,  for  a  full  Proof  a.     But  then  alfo  the  Writings  fo  found  in  £r°  ff-  dc  cond- 

.1       <r<  n.   x.      >     /-l    n.  n.    1        r  -A  •  L     <*  demon.  quorum 

the  I  eltator  s  Chelt,  muit  be  lo  written,  as  it  may  appear  not  to  opinio  magis  eft — 
be  a  Draught  or  Preparation  of  a  Will,  but  the  Teftament  it  felf  b.  communis,  telle 
What  if  the  Teftator  mail  acknowledge,  that  his  Teftament  is  con-  ^ff  opTh§efi"j£ 
tained  in  a  Schedule  or  Writing,  which  he  left  in  the  Cuftody  oftutio,  q.  i<j.  n.  1. 
fuch  a  Man.  Now  if  that  Man  bring  forth  a  Schedule,  and  upon  .* Jnteftim-  q<  l6# 
his  Oath  depofe  that  to  be  the  fame  Writing  which  the  Teftator  z  Natta.  in  Auth. 
left  in  his  Cuftody,  Whether  is  this  a  fufficient  Proof  of  the  De-  quod  fine  Graff. 
ceafed's-Will,  without  any  further  comparing  of  Hands?  As  the  J^^;^6  °fn 
Cafe  is  propounded,  the  Proof  is  fufficient  without  comparing  of  fin.  Mafcard.  de 
Hands  c.  But  if  the  Teftator  had  faid,  that  the  Schedule  or  Will  g^jfflP*:  r?ftim' 
was  written  with   his  own  Hand,  then  the  aforefaid   Proof  is  not  ^6.  f  , 

fufficient  without  Comparation,  whereby  it  d  may  appear  to  have  a  Alex,  con fil.  114. 
been  written  by  the  Teftator ;  for  in  faying,  that  the  Schedule  which  N°ajta7,;nnj  %uxl° 
he  left  with  fuch  a  Perfon,  containing  his  Will,  is  of  his  own  Hand  quod  fine.  &  Graff. 
writing,  it  feemeth,  that  the  Teftator  did  not  rcpofe  fuch  Truft  in  7^^  fom  °p- 
that  Man,  as  that  his  Teftimony  alone  mould  fuffice,  unlefs  alfo  it  n.  g,  'dcc"  confil'. 

219.  in  fin.  Socii". 
confil.  162.  n.  4.  &  hanc  opinionem  non  ego  falfam  cum  Molineo,  imo  communem  cum  Alex,  pen'culo- 
fam  tamen  cum  Mafcardo,  ideoque  in  arbitrio  judicis  pofitam  eflc  cum  Decio  fentio  .  b  Bar.  in  d.  L.  quo- 
tics,  §  1.  If.  de  haired,  inftituend.  Mafcard.  d.  concl.  1552.  n.  63.  Non  tamen  opus  effc  puto,  obfervari 
ilia  rcquifita,  de  quibus  in  d.  Auth.  quod  fine  ;  videlicet  diei  exprefiionem,  cxtenfam  icriptionem,  libero- 
rlim  nominationem,  &c.  Quorum  fine  obfervatione,  nee  inter  libcros,  ncc  ad  pias  caufas  teftamentuin  va- 
let, ctiamfi  conftet  de  manu  teltatoris  :  Nam  ifta  rcquifita  inducta  funr  1  jure  civili,  nee  funt  fublata  jure 
canonico,  ut  author  eft  Everard.  Verum  autem,  infpcfto  jure  gentium,  quo  jure  nos  Angl.  haud  alircr  ac 
Romani  milites,  libcrc  fruimur,  non  eft  ncceffaria  vel  diei  expreflio,  vel  extenfa  fcripiio,  &c.  Ilkid  foliim 
exigitur,  ut  conftet  fcHpturam  manu  teftatoris  exaratam  fuiffe,  vel  fubferiptam  fine  alia  quavis  folennitare, 
dum  camen  hujufmodi  fcriptura  non  fit  prxparatio  ad  teftandum,  fed  ipfa  depofitio,  ut  alias  fupradi&um  eft, 
&,infradicer.dum,  part.  7.  §  13.  in  fin.  c  Alex,  confil.  176.  vol.  5.  n.  3.  Lud.  2Junr.  pro  uxore,  fol.  24. 
n.  8S.  Hyero.  Pantiftimant.  lib.  2.  q.  2.  n.  53.  d  Aftrenf.  in  L.  hxredes  palam.  ft-  de  tefta.  n.  2.  Zunt. 
&  Pantifn.  ubi  fupra. 

did 
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did  appear  that  the  Schedule  which  mould  be  brought  forth,  was 
written  by  the  Teftator  j  which  in  the  former  Cafe  is  not  neceftary, 
where  it  is  referred  to  the  fole  Credit  of  the  Witnefs,  with  whom 
«  l.  Theopompus  the  Writing  Was  left  c. 

F.  dc  dote  pra.  leg. 

piobatur,  quod  difto  unius  flat,  ex  voluntate  teftatoris. 

But  what  if  (10)  the  Teftament  be  found  in  the  Teftator's  Cheft, 

or  fafely  kept  amongft  other  Writings  ,  which  Teftament  is  neither 

written  by  the  Teftator>  nor  by  him  fubferibed,  but  altogether  of 

another  Man's  Hand,  Whether  mall  this  Writing  prevail  as  the  laft 

f  Jaf.  in  d.  Amh.  Will  and  Teftament  of  the  Deceafed,  or  not  ?  It  fhall  not  f,  un- 

quod  fine,  c.  dc  lefs  it  be  proved,  that  the  fame  was  written  by  the  Command- 

tefta.  Jul.  ciar.  §         t    f  the  Teftator  s   or  unlefs  it  be  fealed  with  the  Seal  of  the 

tcftim.  p.  41.  n.  5.  . 

ubi  dicunt  hanc  o-    lcltator  n  i 

pinionem  cfle  com- 

muncm  Mcnoch.  lib.  4.  praef.  17.  n.  1.         6  Jaf.  in  d.  Auth.  Mafcard.  de  probat.  d.  concluf.  1353.  D.  67. 

h  C.  z.  de  fide  tnftr.   extr.    Et  licet  Decius  ibidem  tencat  contrarium,  nifi  Sigillationi  accedat  eriam  fub- 

fcriptio  :  Quia  tamen  hxc  opinio  flindata  eft  in  folennitate  juris  civilij,  nobis  jus  gentium  attendeatibus, 

opinor  hanc  Dccii  fententiam  non  audiendam  fore  in  foro  noftro. 

§  XXIX.   Of  the  Form  of  a  nuncupative  Teftament. 
See  I  Part.  Chap.  n. 

i .  Of  the  Form  of  Words  in  a  nuncupative  Teftament. 

2.  Ohjcvi  ity  and  Ambiguity  to  be  avoided. 

3.  (Jbj 'an it j)rj  zvhat  it  is,  and  how  it  may  be  avoided  ? 

4.  Ambiguity,  what,  and  how  it  may  be  avoided  ? 

5.  The  ^Difference  betwixt  Obfcurity  and  Ambiguity. 

6.  Wills  favourably  interpreted. 

7.  In  Contrails,  Interpretation  is  to  be  made  againjl  the  Tarty. 


I 


N  the  Making  of  a  nuncupative  Will  or  Teftament,  this  is  chiefly 
to  be  obferved,  That  the  Teftator  do  name  his  Executor,  and 
declare  his  Mind  by  Words  of  Mouth,  without  writing,  before  Wit- 
to  §  fin  inftit.  dc  nefles  h.  As  (1)  for  any  precife  Form  of  Words,  none  is  required ', 
tefta.  ordin.  Auth.  ncither  is  it  material  whether  the  Teftator  do  fpeak  properly  or  un- 
nuncupldontmfc  properly  k  j  fo  that  his  Meaning  do  appear,  as  hath  been  heretofore 
codem.  tit.  numc- confirmed  by  divers  Examples  1.  But  it  is  not  fufficient  for  the 
narium  TcftniumPde  '^eftator  to  leavc  a  Sound  in  the  Ears  of  the  Witneffes,  unlefs  he 
quo  in  d.  §  non  cf-  do  leave  fome  Underftanding  alfo  of  his  Will  and  Meaning  m. 

fe  neccflarium  fu- 

pra  diximus.        '  Molineus,  in  L.  1.  5  codem  ff.  dc   verb.  ob.  n.  8.  in  fin.        k  L.  quoniam  indignum  de 

tefta.  '  Supra  eadem  part.  §.  m  L.  fed  &  fi  §  profcribere,  de  Inftit.  a&ion.  L.  xtatc,  nihil  de  inter, 
aftion.  ff.  \ 

And  although  in  written  Teftaments,  it  be  alfo  required  that 
^.  the  Words  and  Sentences  be  fuch  as  thereby  the  Teftator's  Mean- 

n  Supra  _§.  prox.  ing  may  appear  n  ;  yet  more  fpccially  it  is  required  in  a  nuncupa- 
prxecden .  tjve  'Peftament,  for  more  Supply  may  be  made  in  written  Tefta- 

0  a  h  d  fine  ments  tnan  can  ^e  mado  in  nuncupative  Teftaments,  concerning  the 
c.  de  tefta™0    '"  Teftator's  Meaning  °. 

Wherefore  (1)  that  the  Teftator  may  the  better  perform  this 
FDeobfcuro&am-Tf}1jng5  an(j  that  his  Meaning  maybe  better  underftood,  he  muft  as 
&Tc.v<?rlSig.'  much  as  he  can  avoid  Obfcurity  and  Ambiguity  P. 

&  verb,  obfeurum.  2  QbfcU- 
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Obfcurity  (3)  is  avoided  by  fpeaking  plainly  5  for  an  obfcure  Speech 
is  that  which  either  cannot  be  underftood  at  all,  or  very  hardly, 
by  reafon  of  the  Darknefs  thereof,  or  want  of  the  Light  of  plain  q  Spiegel.  Lcxie, 
Utterance  <i.  vce±.  .ob{fcuru'* 

Afubigmty  \j\)  is  avoided  by  lpcaking  finiply  and  certainly  J  for  per  dc  reg.  jur.  £ 
an  ambiguous  Speech  is  that  which  yieldeth  divers  Senfes  to  the 
Hearer,  who  remain eth  doubtful  in  whether  Senfe  the  Speaker  is  to 
be  underftood  r.  r  Spiegel.  &  Cag- 

Thc  (5)  Difference  betwixt  Obfcurity  and  Ambiguity  is  thisi  By  n° "  u  '  upl*" 
Obfcurity,  the  Hearer  is  made  like  to  him  which  walketh  in  a  dark 
Place,  not  knowing  where  the  Way  lieth  j  whether  on  the  right 
Hand,  or  on  the  left,  before  him,  or  behind  him \  or  whether  he 
be  in  the  Way,  or  out  of  the  Way.  By  Ambiguity,  the  Hearer  is 
made  like  unto  him,  who  walketh  in  the  Light,  meeteth  with  two 
or  three  Ways,  and  knoweth  not  which  Way  to  take,  nor  which  of 
thofe  Ways  leadcth  to  that  Place  where  he  ought  to  go ;  both  of 
them  are  to  be  avoided  f.  fZafiusinL.vete- 

ribus  tf.   de  patlis. 
Spiegel.  &  Cagnol.  ubi  fupra.  Fateor  tamen  alias  ab  aliis  differcntias  excogitari,  &  quandoque  etiam  conFundi. 

Before  the  Stat.  29  Car.  2.  it  was  neceffary  to  put  a  nuncupative  Fitz-  Exor-  *• 
Will  in  Writing,  and  to  prove  it ;  for  the  Executor  could  bring  no 
Action  unlefs  the  Will  was  written  and  proved  by  a  Witnefs,  and  un- 
der the  Seal  of  the  Ordinary  ■>  but  the  Seal  of  the  Teftator  Was  I 
not  neceffary. 

An  Adminiftrator  exhibited  a  Bill  to  have  a  Difcovcfy  and  an  Verim  v.  S™fiu». 
Account  of  the  Inteftate's  Eftate  \  the  Defendant  pleaded,  that  the  *Chanc.Rcp.ir-. 
fuppofed  Inteftate  made  a  nuncupative  Will,  and  T.  S.  Executor, 
and  infilled  that  he  was  not  accountable  to  any  other  Perfon  ,•  but 
decreed  that  a  nuncupative  Will  before  Probate  was  not  pleadable 
to  an  Adminiftrator. 

By  the  Statute  29  Car.  2.  'tis  enacted,  'That  a  nuncupative  I  fill  29  Car.  a.  c.  3, 
Jhall  not  be  good  exceeding  30  1.  unlefs  proved  by  three  Witnejfes, 
who  were  prefent  at  the  Making  thereof ;  nor  unlefs  it  was  7/iade  in 
the  'Time  of  the  laft  Sicknefs  of  the  T)eceafed,  or  in  his  Houfe,  or 
where  he  had  been  refident  for  ten  Days  before,  unlefs  it  be  com^ 
mined  to  Writing  within  fix  Days  after  the  Making  ;  neither  fti  all 
any  Letters  tejiameutary,  or  Probate  of  fuch  Will  pafs  the  Seal 
of  any  Court,  till  fourteen  'Days  after  the  Deceafe  of  the  Teftator, 
nor  until  Trocefs  hath  iffued  to  call  in  the  Widow  or  next  of  Kin 
to  contefi  it. 

By  the  fame  Statute  'tis  enacted,  That  no  Will  in  Writing  con* 
cerning  any  perfonal  Eftate  Jhall  be  repealed,  or  any  Claufe  therein 
altered  by  any  Words  or  Will  by  Word  of  Month,  except  the  fame  be 
put  in  Writing  in  the  Life-time  of  the  Teftator,  and  read  to  and 
approved  by  him,  and  all  that  proved  by  three  Jfitneftes. 

Since  this  Statute  the  Teftator  by  his  Will  in  Writing  made  his  Shmimtfs  Cafe. 
Wife  Executrix  and  reliduary  Legatee  ;  but  fhe  dying  in  his  Life-  Ruym-  354- 
time,  he  made  a  Codicil  by  Word  of  Mouth,  by  which  he  devifed 
to  George  Robinfon  all  which  he  had  given  in  his  Will  to  his  Wife  > 
this  was  adjudged  by  the  Delegates  to  be  a  good  nuncupative  Co- 
dicil, and  quafi  a  new  Will  for  fo  much  as  he  had  given  to  his  Wife  j 
and  as  to  that  Matter  it  was  no  Manner  of  Alteration  of  the  Will 
in  Writing,  becaufe  in  Law  there  was  no  fuch  Will,  for  the  Ope- 

X  x  ration 
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ration  of  it  was  determined  by  the  Death  of  the  Wife,  in  the  Life 

of  the  Teftator  her  Husband ;  fo  that  as  to  the  Refiduum  devifed 

to  her,  it  was  utterly  void. 

Though  (6)  the  Law  hath  provided  favourable  Interpretations, 

to  fuftain  the  Teftament  where  the  Depoiition  is  obfcure,  ambigu- 
« L.  in  teftamcntU  OUSj  or  unCertain  c,  contrary  to  the  (7)  Nature  of  Contracts,  where 
VD.7b'J^r'    '     ^e  tnat  fpeaketh  obfcurely  or  ambigucuily,  is  laid  to  fpcak  at  his 

own  Peril,  and  that  fuch  his  Speeches  are  to  be  taken  ftrongly  a- 
u  L.  vetcrrbus  ff.  gainft  himfelf  u  :  Neverthelefs  how  favourable  foever  the  Law  be  tc- 
de  paais.  wards  dead  Men's  Wills,  the  Lawyers  are  not  fo  favourable  to  their 

Clients  ;    and  therefore  if  it   were  but  to   avoid  long  and  coftly 

Suits,  it  is  meet  that  the  Teftator  utter  his  Mind,  as  plainly  and 

certainly  as  he  can. 


§  XXX.  Of  the  particular  Forms  of  other  Teftaments 
or  kit  Wills. 


C 


^Oncerning  the  Forms  of  Teftaments  privileged,  or  not  privi- 
leged, or  of  other  Kinds  of  Wills,  as  of  Codicils,  or  of 
Gifts  in  Cafe  of  Death,  I  refer  the  Reader  to  thofe  Places  where 
fpecial  Mention  is  made  of  every  of  them,  and  of  their  Differences 

*  Supra  1  part.  §.  of  Forms  x. 

5,  6, 7,  &c  ^n£j  chiefly  concerning  the  Forms  of  Legacies,  I  wifh  the  Read- 

er to  perufe  the  manifold  Forms  of  making  an  Executor  :  For  as 

y  supra eadem part.  I  have  often  faid  y,  by  underftanding  after  how  many  Sorts  an  Exe- 

§  3, 4.  n.  is.  cum.  tor  may  be  appointed,  it  is  an  eafy  Matter  to  colled  how  diverily 
a  Legacy  may  be  left  alfo. 


WHAT 
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WHAT 

PERSON 

May  be 

EXECUTOR 

O  F    A 

TESTAMENT, 

Or  is  capable  of  a 

LEGACY. 

The  Fifth  Part. 


SECT.    I. 

i .  Every  one  may  he  'Executor  which  is  not  forbidden* 

2.  The  Teftator  may  omit  or  exclude  his  own  Child)  and  make. 

others  Executors. 

3.  The  Teftator  may  make  Executors  either  Bondmen  or  Free. 

4.  Not  only  Eaymen^  but  Clerks  alfo  may  be  made  Executors. 

5.  Wo?nen  as  well  as  Men  may  be  Executors. 

6.  Infants  as  well  as  thofe  of  full  Age  may  be  made  Executors. 

7.  The  Teftator  may  make  his  Executors  either  known  or  iiu~ 

knozvn  Perfons. 

8.  The  Teftator  may  anoint  Executor  either  his  Creditor  of  his 

"Debtor. 

9.  Tlie  Teftator  may  appoint  Executors  either  one  Terfon,  or, 

many. 

IN  the  fifth  principal  Part  of  this  teftamentary  Treatife  is  de- 
clared, what  Perfons  may  be  appointed  Executors,  and  are  ca- 
pable of  a  Legacy  ;  and  what  Perfons  are  incapable  of  an  Exe- 
cutorfhip  or  Legacy. 

X  x  2  [Wherein; 
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Wherein,  forafmuch  as  the  Law  doth  give  Liberty  to  the  Tefta-1 
\\\-l\  IT  'inftitur" tor  to  aPP°int  whom  he  will  to  be  his  Executor  a,  and  likewife  to 
in 'print.' Berjali£L  give  Legacies  to  whom  he  will,  certain  Perfons  excepted  b  ;  this  may 
dc  Capra.  Traft.  £c  delivered  for  a  Rule,  That  (i)  every  Perfpn  may  be  an  Execu- 
executS.  VCr  tor->  ant*  ls  capabk  of  a  Legacy,  laving  fuch  as  are  forbidden  c. 
b§  legati.  Inftit. de  Now  what  Perfons  thofc  be  which  are  forbidden,  mall  ftraightway 
lci>a-"  r     ■    i  .-,  be  flic  wed,  after  the  View  of  the  Greatncfs  of  the  Teftator  s  Li- 

c  Minfin^.  in  d.  tit.  .  »     .  .  . 

dc  hn-.' inftit.  in  berty  in  appointing  his  Executors. 

prin.    praft.   Petr. 

de  Ferrari  in  forma  libclli  ad  redden,  ration,  tutcl.  §  ad  cxecutores,  n.  i. 

Firft,  it  is  to  be  underftood  (2)  that  this  Liberty  of  the  Teftator 

is  fo  large  and  ample,  that  albeit  the  Teftator  have  Children  of  his 

own  naturally  and  lawfully  begotten  j  yet  by  the  Laws  and  Cu- 

ftoms  of  this  Realm  he  may  appoint  others  to  be  his  Executors, 

a  Braa.de  conflict,  fecretly  omitting,  or  openly  excluding,  his  own  Children  d. 

&  leg.  Ang.    1.  2. 

c.  16.  Tra&.  de  rcpub.  Angl.  1.  5.  c.  7.  Unde  perfpicuum  eft,  nullum  fere  ufum  apud  nos  manerc  hnjufmodi 
ticulorum  juris  civil'is,  viz,  de  exhasredac.  liberorum,  1.  2.  Inftitut.  de  lib.  &  pofthu.  hair,  inftituend.  vel  ex- 
hsred.  ft".  &  dc  inomc.  teft.  if.  Inftit.  8cc.  una  cum  pluribus  aliis  cjufd.  farina  cum  ticulis,  cum  legibus. 

Secondly,  (3)  the  Teftator  hath  Liberty  to  appoint  Executors,  not 
only  thofc  which  be  free,  but  alfo  Bondmen  or  Villains  e,  either  his 
*  Libr.inftit.tit.de  own  Villain,  or  the  Villain  of  another5.  And  if  the  Teftator  do 
hsred.  inft.mend.  make  his  own  Villain  Executor*  he  doth  manumit,  or  deliver  his 
tit.  vincna^fo?.  Villain  from  Bondage  ".  And  if  another's  Villain  be  made  Exccu- 
40.  Brook  Xbridg.  tor,  fuch  Villain  may  as  Executor  have  Action  againft  his  own  Lord^ 
Et  h'ccCi'urcncittin  cafe  *1C  were  indebted  to  the  Teftator  h  j  becaufe  he  fhall  not  re- 
H  fervns  inftitui  cover  the  Debt  to  his  own  Ufe,  but  to  the  Ufe  of  the  Teftator  *. 

quidem  non  poteft 

executor,  ut  per  Bald,  in  L.  id  quod  C.  de  Epifcopis  6c  cler.  n.  5.  tatnen  jure  quo  nos  utimur,  inftitui  pof- 
funt  icrvi  noftrates  cxecutores,  ut  per  Littleton  8c  Brook  ubi  fupra.  Quinimo  eodem  jure  civili  lervns  con- 
ftitui  poteft  nudus  executor.  Jo.  de  Can.  Trail,  de  exec.  ult.  volunt.  part.  1.  q.  3.  n.  47.  f  D.  tit.  dc  has- 
red.  inftir.  in  prin.  S  Jo.  de  Platea  in  d.  tit.  in  prin.  •>  Littl.  tit.  Villenage,  fol.  40.  Brook  tit.  Vil- 
lein, n.  68.  •  Littl.  ubi  fupra,  &  nota,  quod  non  obtinet  jus  civile,  quo  fervus  alienus  inftit.  acquirat 
domino.  §  alien.  Inftit.  de  haered.  inftit. 

Thirdly,  (4)  the  Teftator  hath  Liberty  to  appoint  his  Executors 
1  imo  ctiam  reii-  not  only  Laymen,  but  Clerks  alfo  k. 

giofos,  obtenta  li- 

eentia.  Htz.  tit.  execut.  n.  47.  Brook  eod.  tit.  n.  68,  77. 

Fourthly,  (5)  the  Teftator  may  make  Executors  not  only  Men, 
1  c  ar  in  c  tua  ^ut  a^°  W°mcn  ',  either  fingle,  or  married  m.  But  when  a  Wo~ 
dc  tefta.  cxtr!  Et  man  is  made  fole  Executrix,  and  fhe  taketh  a  Husband,  whether 
eft  communis  opi-thc  Husband  alone  may  releafe  any  Debt  due  to  the  Deceafed,  hath 
tefta.  Snjug.5 1.^.  been  a  great  Queftion  in  former  Ages  amongft  the  Learned  in  the 
c.  20.  '  Laws  of  this  Land,  by  whom  it  hath  been  ftrongly  argued  pro  & 

p-  Pcc&UBrook  d  contra  "  ">  but  now  at  laft  **  fcemeth  to  be  without  Queftion,  that 
tit^Executor0       the  Releafe  of  the  Husband  in  fuch  a  Cafe  is  good  °. 

«■  Vide   relatione* 

Roberti  Keilwey  inter  cafus  incert.  temporis,  fol.  121.         °  D.  Coke  1.  5.  Relat.  in   RtifTel'^  Cafe,  pauIo 

ante  fincm.  Fitz.  Abridg.  tit.  Executor,  n.  23,  50.  Brook  eod.  tit.  n,  147,  151,  152.  Vide  part  6.  §  3.  n.  1 7. 

Fifthly,  (6)  the  Teftator  hath  Power  to  appoint  Executors  not  only 

»  Brook  Abridg.  Perfons  of  full  Age,  but  alfo  Infants  P  j  and  the  Ad  done  by  tho  Infant 

tit" covertur"" r>!  - 5."  as  Executor,  as  the  Releafing  of  the  Debt  due  to  the  Teftator  or  the 

Selling  or  Diftributing  of  the  Teftator  s  Goods,  is  ilud  to  be  fuffici- 

5  ent 
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cnt  in  Law  1.     Which  is  to  be  understood,  upon  true  Payment  and  ''  ^'ook  ubi  fupra 
Satisfaction  of  the  Due  to  the  Deceafed,  made  to  the  Executor  in  jt-i?%™LT;r«- 
Minority  ;  for  then  be  may  acquit  and  difchargc  the  Debtor  for  fo  pi  in*,  qua.  minor 
much  as  he  doth  receive ;  for  therein  he  doth  perform  the  Office  ll  a.nnis  no"  ad- 
and  Duty  of  an  Executor,  which  he  is  inabled  to  do ;    and  fo  do-"1'"'"'1  cxccut' 
ing,  his  Aft  mail  bind  him  r.     But  if  he  mall  releafe  without  Sa-  r  d. Coke  l.>.  r&- 
tisfaftion,  this  Aft  is  not  according  to  the  Office  and  Duty  of  an  Monum,  for.  z-.. 
Executor ;  and  therefore  being  without  the  Compafs  of  his  Office  fy'*cl  s.Cafe- 
and  Duty,  mall  not  bind  or  bar  him  from  Recovery  thereof  j  for 
if  it  mould,  then  mould  it  be  a  cDevaftavit  f,  and  charge  the  Minor  r  D  Cokc  d  , 
out  of  his  own  proper  Goods,  which  cannot  be  by  Law  ;  for  a  Child  ubi  piuribns  *m 
may  better  his  Eftate,  but  not  make  it  worle  l,  by  contrafting  with,  non  contemnendis 
or  acquitting  of  another  Perfon.  St^SfS 

......    r  .  '  Namquc  placuir, 

mcliorcm  quidem  conditionem  licere  pupillis  faccre,  dctcriorcm  vcro  non.  Inft.  tit.  dc  auft.  Tut.  in  princ 

"Pis  lawful  for  an  Infant  Executor  to  fell  the  Goods  of  the  Tcfta-  K>Ktt  verf.  Barkw. 
tor,  becaufe  he  is  bound  to  pay  his  Debts,  and  as  his  Sale  is  good  ciai^veri  w'k 
and  mall  bind  him,  fo  is  the  Sale  of  any  other  Perfon  by  his  Ap-  Cm  Elk.  z «£ 
pointment  and  Content,  if  'tis  not  to  his  Prejudice ;  and  he  who  af- 
iifts  him  m  fuch  Sale,  mail  not  be  accounted  an  Adminiftrator,  but 
as  a  Servant  to  the  Infant. 

As  to  Releafes  made  by  an  Infant  Executor,  if  they  amount  to  Manning's  Cafe.  5 
a'DevaJiavit  they  are  void,  for  he  mall  receive  no  Prejudice  by  his  ^IT'^eo^tio 
Folly  whilft  under  Age  ;  and  certainly  'tis  an  Aft  of  Folly  for  an  R»feis Cafe.  Moor 
Infant  to  give  a  Releafe  without  any  Confidcration.  *46-    ">  -?-cp-  z\- 

'Three  Executors,  one  was  an   Infant  who  received  50/.  on  a  s.  c. 
Bond  and  the  Intereft,  and  gave  a  Releafe  ;  this  was  held  good,  for  Knivem  v. Latham. 
though  the  Penalty  of  the  Bond  (which  was  100/.)  was  forfeited,  9X°-    Can    49°- 
yet  his  Releafe  could  not  amount  to  a  'Devaftavit,  becaufe  he  did     •Joncs4°0, 
what  the  Law  would  have  compelled  him  to  do. 

And  here  note,  that  by  the  Laws  of  this  Realm  every  one  is  ac- 
counted Infant  until  he  be  twenty-one  Years  old  u.     And  yet  it "  Doft.  &  stud.  I. 
feemeth  that  in  fomc  Cafes  the  Executor  mall  be  adjudged  to  be  u  c-  il- l-  *■ c- s3, 
of  full  Age  before  he  be  twenty-one  Years  old ;  for  if  the  Tcfta- 
tor  make  one  his  Executor  that  is  in  Minority,  whereupon  Admini- 
ftration  is  granted  to  fome  other,  to  the  Ufe  of  the  faid  Executor 
durante  minori  atate-,  in  this  Cafe  the  Adminiftration  doth  ceafe 
when  the  Executor  is  of  the  Age  of  feventeen  Years  x.    Which  is 
agreeable  to  the  Opinion  of  fome  Civilians,  and  that  Opinion  con-  Lf  foC°o  Vi  Pnnc" 
firmed  by  Cuftom  y  ;  though  others  be  of  a  contrary  Opinion,  e-Cafe." 
(teeming  him  unfit  to  manage  another's  Affairs,  that  is  unable  to  go- '.  Confuet:  (inquic 
vern  his  own  z.    Which  Contrariety  neverthclefs  may  be  reconciled,  JqJ  admiWficuc 
not  only  by  the  Diftinftion  of  Law  and  Cuftom  a,  or  by  the  Difte-  etiam  toierkt  cos 
rence  between  Afts  judicial  and  extrajudicial  b  j  but  alfo  and  efpeVp Jm* Jor  "JgjJ 
cially  by  the  Diftinftion  of  Afts  conformable  and  not  conformable de cxecut.'uk.'vo- 
to  the  Office  of  an  Executor  j  whereof  the  former  are  holden  law- lun-  Prima  particl 
ful,  notwithftanding  his  Minority,  and  the  other  of  no  Validity  in  ""  v£'rior  (inquic 
Law  c.     But  if  the  Infant  be  fo  young  that  he  hath  no  Difcrction,  oidcndorpiuo  eft 
(for  it  is  not  only  lawful  to  make  fuch  an  one  Executor,  but  alfo  eorum    fentenna, 
the  Child  in  the  Mother's  Womb,)  and  unborn  at  the  Death  of  the  rem  u  VLi^rna- 

jorem  tair.en  17, 
ad  cxecutionem  teftamenti  non  admitti.  Traft.  de  ex.  ult.  volunt.  tit.  4.  «  Jo.  de  Can  ubi  fupra.  *>  Spe- 
culator, tit.  de  Info  edit.  §  Nunc  vcro  aliqua,  n.  79.        J  D.  Coke  1.  5.  rclat.  fol.  2-1-  in  Rul,  Cafe. 

Tefta- 
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iL.piacet.tf.de  lib.  Teftator  1,)  m  that  Cafe  the  Ordinary,  or  other  to  whom  the  Ap- 
fj^mSAZ  probation  of  the  Teftament  appertained,  after  the  Birth  of  the 
red  infticut.  idem  Child,  doth  commit  the  Execution  of  the  Will  to  the  Tutor  of  the 
tamen  jiirisjci^in  cjli{cj  foj.  tjie  child's  Behoof,  until  he  be  able  to  execute  the  lame 
tTonVpaffimabAn-himfelfj  the  which  Tutor  hath  Authority  to  deal  as  Executor  until 
giisobfei-varinoro- the  Child  be  able  to  undertake  the  Executorfhipr,  that  is  to  fay, 
q&dTxer!;  juTd-  U"tJ1  'lt  bc  of  the  Age  of  Seventeen  Years,  as  isabovefaid.  During 
vile,  vide byer fbi.  which  Minority,  the  Adminiftrator  to  the  Child's  Ufc  cannot  fell  or 
303,504.  alienate  any  of  the  Goods  of  the  Deceafed,    unlefs  it  be  upon  Ne- 

coiwadiftionc  "lis-  ccflity,  as  for  the  Payment  of  the  Deceafed's  Debts,  or  tkat  the 
piilime  obfervatur,  Goods  would  OthcrWife  perifh  r  ,•  nor  let  a  Leafe  for  a  longer  Term 
"jS  Aw  p,r°"  than  whileft  the  Executor  mall  be  in  Minority :  Bccaufe  having  that 

vinciam  fc.t>orac.  -         .  •  .  ,  .  ,.<  .  1 

«'  d.  Coke  in  Prin.  Office  tor  the  Good  and  Benefit  or  the  Child  only,  he  may  not  do 
cafe,  1. 5.rchu.fbl.  anv  Thing  to  his  Prejudice  c. 

^ibidem.  Sixthly,  (7)  It  is  lawful  for  the  Teftator  not  only  to  appoint  his 

known  Friends  and  Acquaintance  his  Executors,  but  alfo  Strangers., 
»  §.  fin.  inftit.  -c'.e  and  fuch  Perfons  as  he  did  never  fee  u, 

hired,    inltituend. 

L.  extrancum.  C,  de  tcft.  Vid.  infra  ead.  part.  §.  ut  8c  intell.  ut  ibi. 

Seventhly,  (8)  It  is  lawful  for  the  Teftator  to  conftitute  and  or- 
dain to  be  his  Executor,  either  that  Perfon  to  whom  the  Teftator  is 
indebted,  or  that  Perfon  that  is  indebted  to  the  Teftator.    If  the  Te- 
ftator make  him  to  whom  he  is  indebted  his  Executor  ,•  as  well  by  the 
Civil  x  and  Ecclefiaftical  y  Laws,  as  alfo  by  the  Laws  of  this  Realm, 
*  t  fcimus.  c.  de  nc  1S  m  as  S00^  Cafe  as  other  Creditors  of  the  Deceafed,  and  may  al- 
jnr.deiibciand.g.in  low  his  own  Debt  before  other  like  Creditors  z;  and  may  detain 
y°c  "ffi^Satnl-  *°  muc^  0*"  tnc  Goods  of  the  Deceafed  in  his  own  Hands  as  his  Debt 
nius.ij.pr.conftit.  doth  amount  unto3,  (in  Cafe  he  make  an  Inventory  of  the  De- 
Cant,  ceafed's  Goods  b  according  to  the  Law.)    So  that  albeit  it  may  feem 
;«woXardU  &that  the  Aaion  is  extinguifhed  in  regard  of  the  Teftator,  yet  the 
Farrie.    L'abridg.  Debt  is  ftill  in  eJJ'e  in  refpeel:  of  other  Creditors  c.     Howbeit  an 
dez  Cafes,  foi.  1 74.  ]7xecutor  of  his  own  Wrong  cannot  detain  the  Debt  due  unto  him 
"puib.para1.iib.  1.  in  Prejudice  of  other  Creditors'1. 

fo.  44.  6.  Inft.  part. 

1.  264.  6.  8  E.  4.  3.  21  E.  4.  fol.  2.  12  H.  4.  fol.  21.  PI.  Com.  fo.  176.  545.  b  D.  L.  fcimus.  C.  de  jure 
dcliberand.  §.  in  computationc.  *  D.  §.  Incomputat.  &  Fulb.  ubi  fupra.  £  D.  Coke  1.  5.  Relationum^ 
fo.  30.  in  Coulter's  Cafe. 

Wiuumfon  v.  Nor-  An  A&ion  of  Debt  was  brought  againft  an  Executor  de  [on  tort 
J**  stS^^  uPon  the  Contraft"  of  the  Inteftate,  and  pending  the  Action  the  faid 
Executor  took  out  Letters  of  Adminiftration,  and  then  pleaded  that 
the  Inteftate  owed  him  50/.  on  Bond,  and  that  he  had  adminiftredj 
and  by  Virtue  thereof  did  retain  his  Goods  to  the  Value  of  the  Debt, 
and  that  he  had  nulla  Sona  of  the  Inteftate,  other  than  to  that 
Value  j  and  upon  a  Demurrer  this  was  adjudged  a  good  Plea,  be- 
caufc  the  Adminiftration  granted  (tho'  pendente  lite)  had  purged 
the  wrongful  Executorship,  and  therefore  he  mall  retain  the  Goods 
to  fatisfy  a  juft  Debt  due  by  Specialty,  before  he  mail  be  obliged 
to  pay  a  Debt  on  a  Contract. 

When  the  Creditor  maketh  the  'Debtor  his  Executor,  in  this  Cafe 

the  Debtor  proving  the  Will,  the  Debt  is  utterly  extinguifhed  by  the 

,,vj.-j     ,  -   Executorfhip  ■>  becaufe  the  Executor  being  one  and  the  fame  Perfon 

edit;  A^Dom?i  599.  in  Law  with  the  Teftator,  he  cannot  bring  an  Action  againft  fcim- 

tit.  Executors,  n.  3.  fe]f  «#    And  if  Izvo  be  bound  to  one  in  a  certain  Sum  of  Money, 

5E?£fcTrtt  and  thc  Creditor  maketh  the  one  of  them  his  Executor,  this  is  held  for 

Com.fo.  36.  '  5  aRc- 
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a  Rcleafc  in  Law  of  the  Bond  and  Debt  to  them  both  f.     Again,  if  '  ibid.  p.  1.  Brook 
the  Teftator  make  his  'Debtor  a  fid  another  not  indebted  his  Execa*  SfdftX  JXJj 
tors,  after  whofe  Death  they  both  prove  the  Will-,  then  that  Execu-  81/ ii  H. 4.  pi.  31'. 
tor  dieth  that  was  indebted,   the  other  who  was  not  indebted  fur- 
vivingj  the  Survivor  in  this  Cafe  mail  not  have  an  Action  of  Debt 
againft  the  Executor  of  his  Co-executors.     But  what  if  the  Party  6  L'abridg.draea- 
indebted  did  not  adminifter  as  Executor  in  his  Life-time?    In  this  fes,  tit.  Exec.  £174. 
Cafe  likewife  it  feemeth  the  Executor  furviving  hath  no  Action  for  contra.      7    °'31' 
the  Recovery  of  that  D'.-bt  h  :  For  that  the  Action  was  by  conftitu- »  L'abridg.&  Fulb. 
ting  him  Executor  cxtinguifhed  and  dead,  and  being  once  dead  can  ubl  fuPra- 
never  be  revived '.    But  if  one  that  is  indebted  make  his  Creditor  ■'  Aftio  femel  cx- 
and  another  his  Executors ;   the  Creditor,  if  he  do  not  prove  the  tinaanunquam  re- 
Will  nor  adminifter,    may  have  an  Action  againft  him  which  doth  vmclt* 
prove  the  "Will  k;  for  the  Debt  is  not  extinguished  until  he  doth  ad- *  Fulb.  ubi  fupra. 
minifter  as  Executor1.    So  that  the  Debt  due  by  the  Deceafcd  is  '  L'abridg.dez cafes 
not  cxtinguifhed  by  appointing  the  Creditor  an  Executor,  unlefs  he  edit.An.D0m.1599. 
do  adminifter  as  Executor :  But  the  Debt  due  to  the  Deceafed  is  ex-  "J4.  n?^"'0"'  ° ' 
tinguifhed  by  appointing  the  Debtor  his  Executor,  though  he  do 
not  adminiftcr  ;  unlefs  peradventure  it  be  in  Prejudice  of  others,  to 
whom  the  Teftator  was  indebted:  For  if  there  be  not  Aflets  or 
Goods  fufficient  as  well  for  Performance  of  the  Deceafed's  Will  as 
the  Payment  of  his  Debts ;    there  the  Will  muft  reft  unperformed, 
until  the  Debts  be  firft  difcharged,  whether  it  be  in  refpect  of  Goods 
bequeathed,    or  Debts  either  exprcfly   or  fecretly   releafcd   in   the 
fame  Will  ra.    For  Legataries  may  not  be  preferred  before  Crcdi-  m  L.  fcimus.  §.  & 
tors,  fince  thefe  fhould  fuffer  Lofs  if  they  were  not  fatisfied  ;  where-  f1  PrsB**tan»-  c.  de 
as  the  other  mould  fuftain  no  Damage,  only  they  fhould  not  gain  n.  de  legib.  Angi.*?.*! 

c.  16. 
"  Creditores  de  damno  vitando,  legatarios  de  lucro  captando,  certare  plufquam  manifeflum  eft.   Pr*teft.  in 

d.  6.  &L  a  prasfatam. 

Where  a  Man  dies  Inteftate,  and  afterwards  Adminiftration  is 
granted  to  the  Debtor,  in  fuch  Cafe  the  Debt  is  not  extinct,  but  it 
mall  be  Affets  in  his  Hands  in  refpect  to  the  Creditors  of  the  Inte- 
ftate, becaufe  the  Ordinary  had  no  Power  to  difcharge  the  Debt; 
and  this  is  the  Third  Refolution  in  Sir  *  John  Needhanh  Cafe.         *  8  Rep.  156. 

So  where  the  Obligor  adminiftred  to  the  Inteftate  Obligee,   and  Sid:  79.  Lockier  v. 
made  <jt.  S.  Ms  Executor,  and  died;  and  afterwards  one  of  the  Cre- Smith' 
ditors  of  the  Obligee  brought  an  Action  of  Debt  againft  this  Execu- 
tor j  and  adjudged  that  the  Action  was  well  brought. 

The  Obligee  made  the  Obligor  Executor,  who  adminiftered  feve-  Wangjotd  v.  Wang- 
ral  Goods,  but  made  his  Wife  Executrix,  and  then  died  before  heford'  l  Salk>  2^- 
proved  the  Will  of  the  Obligee ;  (he  (the  Executrix)  proved  her  Huf- 
band's  Will,  and  took  out  Adminiftration  to  the  Obligee,  with  his 
Will  annexed,  and  then  brought  Debt  againft  the  Heir  of  the  Obli- 
gor (who  was  Executor  to  the  Obligee  as  aforefaid)  upon  the  Bond  of 
his  Anceftor :  It  was  adjudged  that  the  Obligee  having  made  the 
Obligor  Executor,  and  he  accepting  the  Executorship  by  admini- 
ftring  Part  of  the  Goods,  the  Debt  was  releafed  \  for  where  the  fame 
Hand  is  to  receive  and  pay,  that  amounts  to  a  Difcharge. 

Finally,    (9)  The  Teftator  may  appoint  one  Perfon  alone,   or 
many0:   1  fay,  feveral,  or  many  reprefenting  one  Body,  as  a  Col-  0  §.  unum.inftit.de 
lege,  a  City,  an  Univerlity  P.  hired,  inftituend. 

&  '  J*  J  PL.  hra-cd.  C.  dc 

hxred.  inftit,  Minting.'  in  d.  §.  &  unum.  Graff.  Thefaur.  com.  op.  §.  Inftitutio,  q.  20. 

After 
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After  this  View  of  the  Greatnefs  of  the  Power  of  the  Teftator  in 
making  Executors,  let  us  return  to  the  Reftraint  of  the  Teftator's 
Liberty,  and  mew  what  Perfons  are  forbidden  to  be  Executors,  or 
to  reap  any  Commodity  by  a  Teftament  or  Laft  Will. 

Of  Debtors  and  Creditors  made  Executors  or  Admi- 
nifirators. 


r 


"F  an  Infant  of  the  Age  of  Seventeen  Years  releafe  a  Debt,  this  is 
void  ;  but  if  an  Infant  make  the  Debtor  his  Executor,  this  is  a 
1lnft.paru.fo.264.  good  Releafe  in  Law  of  the  Action  1. 

b.  If  a  Feme  Executrix  take  the  Debtor  to  Husband,  this  is  no  Re- 
leafe in  Law,  for  that  would  be  a  Wrong  to  the  Deceafed,  and  in 
Law  work  a  'Devafiavit,  which  an  Act  in  Law  fliall  never  do :  And 

rM.5o,3iEii7;.inft.  f0  adjudged  r.     But  if  the  Teftator  make  the  Wife  of  one  indebted 

pan.  1.  fb.ad4.  b.   tQ  nnll  nis  j?XCcutrix,  it  is  a  Releafe  in  Law,  as  if  fhe  her  felf  were 

the  Debtors   but  if  after  the  Teftator's  Death  fhe  do  marry  with 

f  Ope  of  Executor,  fuch  a  Debtor,  then  it's  a  T)evajlavit  f.     Alfo  if  A.  and  %.  be  made 

c.  17.  §.1.  Executors,  the  Teftator  being  indebted  to  A.  10.I.  and  B.  being  in- 
tnH.7.3i.Pi-Com.  dcbted  to  the  Teftator  10/.  in  this  Cafe  the  Debt  of  Si  to  theTefta- 

to.  I  o  y.  L-ontrau^w- 

h  &  Choke.  8  E.  4.  tor  is  extinct  r. 

k>.  3.  Where  a  Creditor  to  the  Teftator  is  made  his  Executor,  he  may 

detain  fo  much  of  the  Teftator's  Goods,  as  thereby  to  fatisfy  himfelf 
■  PI.  Com.  Wood-  in  the  firft  Place  before  other  Creditors  u.  Yet  this  is  to  be  under- 
wWsCaf.  Abridg-  flood,  where  he  makes  an  Inventory  of  the  Deceafed's  Goods  accord- 
ion". ■  "'  °  ing  to  Law  x  ;  and  that  the  Debt  to  him  owing  be  of  equal  Degree 
*  Dia.  L.Sdmus.  §.  wjth  the  Debts  to  others.  For  if  his  Teftator  were  indebted  to  o- 
m  comput.  tjier   j^en  by  Statute,   Judgment,  or  Recognizance,   and  to  him 

whom  he  maketh  Executor  only  by  Bond  or  other  Specialty  ;  then 
he  cannot  firft  pay  himfelf:  But  if  there  be  Aflets  fufficient  to  fatisfy 
all  Parties,  he  may.     PI.  Com.  fo.  185. 

If  Adminiftration  be  committed  to  the  Obligor,  the  fame  doth  not 
extinguifh  the  Debt ;  but  if  the  Obligee  doth  make  the  Obligor  his 
t  c.  lib.  8.  fo.  135.  Executor,  the  fame  is  a  Releafe  in  Law  of  the  Debt,  becaufe  it  is 
sir  Jo.  Mediums  thc  Aft  0f  the  Obligee  himfelf  V. 

Cafc'  The  Father  and  Son  were  jointly  and  feverally  obliged  to  A.  who 

made  the  Son's  Wife  his  Executrix,   and  devifeth  to  her  all  his 
Goods  after  his  Debts  and  Legacies  paid,  and  dies;  the  Wife  admi- 
nisters i  the  Son  makes  his  Wife  alfo  Executrix,  and  dies ;  the  Wife 
dies  Inteftate,-    Adminiftration  of  the  Goods  not  adminiftred  of  the 
Obligee  was  committed  to  F.  who  fues  the  Father,  who  was  the 
furviving  joint  Obligor :    Per  Curiam^  the  making  of  the  Wife  of 
one  of  the  Obligors  Executrix,  was  a  Sufpenfion  of  the  Action  du- 
ring fuch  Time  as  the  Executorfhip  continued,  as  8  £.4.  fo.  3.  And 
Nichols  faid,  that  a  perfonal  A&ion  once  fufpended  by  Act  of  the 
Party,  as  here  by  Act  of  the  Obligee,  in  making  the  Wife  of  one  of 
the  Obligors  his  Executrix,  mall  be  extinct  for  ever :    Otherwife  if 
F^r  vcr^Gi'WwJ?'.  DY  t^ie  Act  °^  Law  it  was  averred  that  the  Debts  and  Legacies  were 
Moore's  kcp.  fo.  paid  z.     Therefore  when  the  Obligor  made  the  Executrix  of  the 
855.  n.  1174.  Hob.  obligee  his  Executrix,  and  left  Aflets,  the  Debt  was  prefently  fatif- 
^.crR°ot!°i99o!  "  ned  by  Way  of  Retainer;  and  confequently  no  new  Action  could 
Aifton  v.  Andrews,   be  had  for  that  Debt ;  Judgment  was  given  for  the  Defendant. 
Hutt.u8.  s.P.  2  Where 
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Where  the  Debtee  adminifters  to  the  Debtor,  he  may  retain  the  Tendgeon  v.  Heron, 
Goods  of  the  Inteftate  in  Satisfaction  of  his  Debt ;  but  where  there  Hutt* 12§- 
are  Two  Obligors,  and  one  of  them  dieth  Inteftate,  and  the  Obligee 
adminifters,  he  cannot  fue  the  other. 

And  where  there  are  no  Goods  which  he  can  retain,  he  may  ha. ve  jijhhf  rerfts  child. 
an  Action  of  Trefpafs  or  Trover  againft  an  Executor  de  fon  tort;  he  '  ^olJ;  ^br-  M°' 
may  likewife  have  an  Action  of  Debt  againft  fuch  an  Executor,  up-  ry  c  s4  ' 
on  a  Bond  due  from  the  Inteftate,  &c. 

Two  Obligors  were  jointly  and  feverally  bound  in  a  Bond  to  Tf.  S.  Co.k  verfmCropi 
one  of  them  made  E.  G.  Executrix,  and  died  j  and  mc  made  T.  S. "  Lcv'  75' 
the  Obligee  Executor,  and  died  ;  who  brought  an  Action  of  Debt  a- 
gainft  the  furviving  Obligor  upon  this  Bond :  The  Defendant  plead- 
ed, that  the  dead  Obligor  made  E.  G.  his  Executrix,  who  made  the 
Obligee  his  Executor,  and  that  the  Plaintiff  had  adminiftercd  the 
Goods  of  the  dead  Obligor,  (j'c.  and  upon  a  Demurrer  the  Plain- 
tiff had  Judgment  j  for  tho'  the  Cafe  was  no  more  than  this,  {viz.) 
that  Two  were  bound  in  a  Bond  jointly  and  feverally  to  T".  S.  one 
of  them  made  the  faid  T".  S.  his  Executor ;  tho'  the  Action  was  dif- 
charged as  to  one,  yet  it  lies  againft  the  other,  becaufe  the  Bond  was 
joint  and  feveral. 

But  where  the  Debtee  made  the  Executrix  of  the  'Debtor  his  Ex-  Vofthefier  v.  Webb. 
ecutor,  and  died,  this  is  no  Extinguifhment  of  the  Debt;  as  for  In-^!^71' 
ftance  j  one  Webb  and  cDorcheJier,  became  jointly  bound  to  Anne 
Row  in  a  Bond,  conditioned  for  Payment  of  260/.  eDorchefteri  one 
of  the  Obligors,  made  his  Wife  and  the  faid  Anne  Row  (the  Obli- 
gee) Executrixes,  and  died  j  Anne  Row  the  Obligee  refufed,  but  the 
other  Co-executrix,  the  Widow  of  T)orchefler,  adminiftred  all  the 
Goods  of  her  Husband,  and  afterwards  Anne  Row  the  Obligee 
made  her  Executrix,  and  died,  who  brought  an  Action  of  Debt  up- 
on this  Bond  againft  Webb  the  furviving  Obligor,  and  adjudged 
good,  (viz)  that  where  the  Obligee  makes  the  Executrix  of  one  of 
the  Obligors  her  Executor,  the  Debt  is  not  difcharged,  becaufe  {he 
hath  it  in  Right  of  another. 

The  Obligor  and  another  were  made  Executors  by  the  Obligee,  F!"^cr^R^fy't 
who  by  his  Will  appointed,  that  out  of  the  Debt  due  from  them  tolc  v'  l6o° 
him  they  mould  pay  certain  Legacies ;  adjudged  that  thefe  Lega- 
cies were  recoverable  in  the  Spiritual  Court ;  for  by  making  the 
Obligor  Co-executor  with  another,  the  Debt  was  not  extinct  as  to 
the  Legacies,  but  fhall  be  Aflets  in  their  Hands  to  fatisfy  the  fame, 
as  well  as  to  pay  Creditors ;  tho'  'tis  true  the  Co-executor  hath  no 
Remedy  againft  the  other. 

The  Teftator  devifed  feveral  Legacies,  and  the  Refidunm  of  his  pg^r^mnpsi 
perfonal  Eftate  to  T.  S.  and  made  E.G.  his  Executor,  and  died,1  anc'  ep'292' 
which  E.  G.  was  Debtor  to  the  Teftator  in  400  /.  and  it  was  in- 
filled, that  the  Teftator,  who  was  the  Debtee,  having  made  the 
Debtor  his  Executor,  the  Debt  was  difcharged  ;  and  if  fo,  then  the 
400/.  was  no  Part  of  his  perfonal  Eftate,  and  by  Confequence 
there  could  be  no  Refiditum;  yet  it  was  decreed  againft  the  Execu- 
tor, that  he  mould  pay  the  400  /.  to  T*.  S.  to  whom  the  Refidvuvz 
was  devifed. 

From  which  Cafes  it  may  be  collected,  that  where  the  Obligee  or 
Debtee  makes  the  Obligor  or  'Debtor  Executor,  and  devifes  feveral 
Legacies  to  be  paid ;  the  Debts  due  from  fuch  Executor  to  him  mall 
not  be  extinct  as  to  the  Legatees,  but  are  recoverable  by  them;  and 

Yy  in 


^\6  Who  may  be  Executors  and  Legataries.  Part  V. 

in  the  firft  Place  mall  be  Aflets  in  the  Hands  of  that  Executor  to  fa- 
tisfy  Creditors. 
Baxter verfus Bales.      Neither  mall  a  Debt  be  extinguished  by  the  Qrantiiig  an  Jdmi- 
i  Leon.  90.  mftration  to  the  ^Debtor  ,•   as  for  Inftance  ;  an  Executor  brought  an 

Action  of  Debt  againft  U-  S-  who  pleaded,  that  the  faid  Executor 
was  cited  to  appear  before  the  Ordinary  to  prove  the  Will,  but  made 
Default,  and  thereupon  Adminiftration  was  granted  to  'T.  S.  (the 
Defendant)  by  Virtue  whereof  he  adminiftrcd,  and  fo  the  Debt  be- 
came extincl:  ,•  but  adjudged  that  it  was  not,  becaufe  the  Will  might 
be  proved  after  this  Adminiftration  granted,  and  then  it  would  be 
defeated  by  fuch  Probate ;  and  tho'  the  Executor  had  made  Default, 
he  might  prove  the  Will  at  any  Time. 

If  the  Debtee  dies  Inteftate,  and  the  Ordinary  commit  Admini- 
ftration to  the  Debtor ;   yet  it  fhall  be  Aflets  in  his  Hands  as  to 
»RoirsAbridgmentrf;at:isfy  Debts,  becaufe  the  Ordinary  hath  no  Power  to  difcharge  the 

tir.Executor,  lit.  9.  J  '  J  o 

T.  7Jac.  B.R.        Debt  a. 

If  the  Debtee  makes  the  Debtor  his  Executor,  it's  not  an  abfolute 
Difcharge  of  the  Debt,  for  the  Debt  remains  as  Aflets  in  the  Hands 
of  the  Debtor  Executor;  and  is  qnafi  a  Releafe  in  Law,  becaufe  he 
bM.9Car.R0t.575.  cannot  be  fued,  but  it  is  a  meer  Sufpenfion  of  the  A&ion  b. 

Dor.fafler  ver.  Webb. 

Crook  part  1.  fo.  575.  8  E. 4.  3.    20  E.  4.  17.    21E.4.  Si.    21  H.  7.  31.    11H.  7.  4.    11  H.  4.  83.  C.  lib.  S.  fo. 

136.  Sir  Jo.  Needbam's  Cafe. 

Where  the  Feme  Debtee  takes  the  Debtor  to  Husband,   or  if  a 

Man  Debtee  takes  the  Debtor  to  Wife,  it's  a  Releale  in  Law,  be- 

« M.9Car.Rot.573.  caufe  they  may  not  be  fued  :  But  where  the  Executor  of  the  Debtor 

Vovchefter ver.Webb.  js  made  Executor  to  the  Debtee,  he  hath  nothing  thereby  in  his  own 

Crook  part.  1.  fo.  Rightj  but  is  oniy  to  ufe  an  ^a[on  in  the  Right  of  another  c. 

§.  II.  Of  an  Heretick. 

1.  An  Heretick  cannot  be  Exect/tor. 

7.  Whether  an  Heretick  may  be  Executor  in  a  military  Teft  anient. 

3.  What  if  the  Heretick  do  reclaim  his  Herefy. 

AN  ( 1 )  Heretick  cannot  be  Executor,  neither  is  he  capable  of  a 
Legacy  d.  And  fo  odious  is  the  Crime  of  Herefy,  that  albeit 
RTb.'dehxred^in^the  Party  be  not  yet  condemned  of  Herefy,  neverthelefs  perfevering 
flit.  c.  n.  5.  Min-  in  his  Herefy,  he  is  not  to  be  admitted  e,  no  not  (2)  in  a  military 
fins;,  in  tu.  de  hasr.  'peftament  f :    Howfoever  a  Soldier  hath  more  Liberty  in  making  an 

jnftit.  1.  2.   Inftmi.  ~~  ,  jo 

in  prin.  Executor  than  another  g. 

e  Vafq.  de  fheceff. 

progreff.  1. 1.  <j.  2.  n.  2.        f  L.  ult.  C  de  hzerct.        6  Supra  1.  part.  §.  14. 

And  tho'  (3)  he  that  is  named  Executor  do  repent,  and  reclaim 

his  Herefy ;  yet  being  an  Heretick  either  at  the  Time  of  the  Making 

*  §•  Extrancis.  in-  0f  the  Tcftament,  or  at  the  Time  of  the  Death  of  the  Teftator,  or 

&  dSerentil'.qUa1'  at  the  Time  whcn  he  undertakes  the  Executoriliip,  he  is  excluded  h. 

For  this  is  perpetual,  that  if  any  Perfon  be  incapable  either  when 

the  Teftament  is  made,  or  when  the  Teftator  dieth,  or  when  he  ta- 

keth  upon  him  the  Executormip,  it  is  as  if  he  were  always  incapa- 

i  D.  §.  in  extrancis.  ble  * :  But  it  hindreth  not  if  he  be  incapable  at  other  Times  k.     Nei- 

L.  fi  alienum  §.1.  ff. 

de  hsred.  inftit.  Sichar.  in  Rub.  de  tefta.  C.  in  fin.  Graff.  Tbefaur.  com,  Op.  §.  Inftit.  q.  2S,        *  d.  §.  in  extra- 
cts. L.  fed  ctfi.  §.  fblcmus.  tf.  dc  hsred.  iuftic. 
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ther  doth  it  hinder  the  Legatary,  though  he  be  incapable  of  the  Le- 
gacy at  the  Making  of  the  Teftament,  fo  that  he  be  capable  thereof 
at  the  Time  of  the  Teftator's  Death  \  (as  appeareth  more  at  large  i  Bar.  in  L.hdnd- 
hereaftcr  m.)  The  Reafon  of  the  Difference  is,  becaufe  the  Legacy  p°rt-.ff-  dc  leg.  ?,. 
dependeth  on  another  Ad ;  that  is  to  fay,  on  the  Teftament,  from  Sdu;^Traa,•  de 
whence  it  receiveth  its  Power  and  Virtue:  But  the  Teftament  orAp-c.31.  Graff.  The- 
pointment  of  the  Executor  doth  not  depend  on  another  Aft,  where-  j*ur*  ?om-  °P-  §-In_ 
by  it  may  receive  cither  Life  or  Strength  n.  ■•■"infr'a  part.'  7  & 

19.  Fulb.  fo.  36.  1. 1.  paral.        »  Peckius  d.  c.  31/ 

And  yet  in  fome  Cafes  it  feemeth,  that  tho'  the  Executor  be  un- 
capable  at  the  Time  of  making  the  Will,  it  hindereth  not,  if  the 
iame  Incapacity  do  ceafe  by  the  Death  of  theTeftator;  whereof  we 
mall  have  Occafion  to  fpeak  more  at  large  hereafter6.  °  vide  infra  part.?. 

§.  III.  Of  an  Apoftata. 

AN  Apoftata  alfo  is  incapable  of  an  Executormip,  or  Legacy  P.  p  l.  hi  qui  fecun- 
What  an  Apoftata  is,   and  how  many  Kinds  of  Apoftacy  there  dum-Me Apoftata. 
be,  I  have  elfewhere  declared  1.  q  Supra  part.2.§.  15, 

That  which  is  here  fpoken  is  meant  of  Apoftacy  properly  fo  cal-  . 

led,  that  is  to  fay,  of  Back-ftarting  from  the  Chriftian  Faith  r  :   *fo  poftTra  "c. 
whom  I  might  join  alfo  Anabaptifts,  for  they  are  alfo  incapable  of f  l.  »u.  de  facr, 
Executorftiips  and  Legacies  f.  H^iiS  &!*£ 

haered.   inftit.  1.  2d 
Inftit.  in  prin< 

§.  IV.  Or  Traitors  and  Feldrts. 

WHofoever  is  convicted  of  Treafon  or  Felony,   as  he  cannot 
make  a  Teftament  or  Laft  Will*  as  is  before  confirmed  r,  no  t  supra  s§.  i2  13. 
more  is  he  capable  of  any  Thing  difpofed  by  Teftament  or  Laft  part.  ?. 
Will u*     But  if  a  Man,  being  attainted  of  Felony,  be  admitted  to  his  "^2™  ficdam" 
Clergy,  I  fuppofe  that  he  may  lawfully' be  an  Executor  x.  natur*iem,m°omw 

sequiparatur,  &fic 
non  poteft  inftitui.  Bar.  in  L.  qui  ultimo,  ff.  de  poenis.  &  eft  com.  op.  Graff.  §■  inftitut.  q.  5.  Vafq.  de  iucceff- 
progreff.  1. 1.  §<i.  n.  13.        s  L'abridg.  dei  cafes  edit.  An.  Dom.  1599.  tit.  Exec.  fol.  180.  n.  13. 

By  the  Law  of  England,  a  Perfon  outlawed  or  attainted  for  Fe- 
lony may  be  Executor,  becaufe  he  hath  the  Goods  not  to  his  own 
Ufe,  but  in  another's  Right:  As  it  was  held  per  Curiam  P.  1  Car. 
C.B-  in  Sir  JJpwell  Caroties  Cafe  y.  r  Crook  parr. i.fo.9< 

And  fuch  Executor  may  maintain  a  Writ  of  Error  to  reverfe  a 
judgment  given  againft  the  Teftator,   as  it  was  adjudged  3  3  Eliz.  *  office  of  Execu- 

9)    D  z  '  tor,fo.24.  T.  30  E- 

xs*  iV     *  liz.  B.  R.  Marjhe's 

1  Cafe,  Leon.  fo.  325, 

§.  V.  Of  him  that  is  outlawed. 

HE  that  is  outlawed  is  out  of  the  Protection  of  the  Prince,  and 
all  his  Goods  are  forfeited,  and  he  is  deftitute  of  all  the  Aid 
of  the  Laws  of  this  Realm  *:  And  therefore  fo  long  as  he  ftandeth  *Supr.  part. &Mu 
in  that  Cafe,  he  is  not  to  be  admitted  to  the  Executorship,  nor  can 
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*>F't  h  Abrid  tit  ^ue  ^or  n*s  Legacy  b  ;  except  it  be  in  fuch  Cafes  as  he  may  make  his 
Adminiftr.  n.j.Sed  Teftament,  whereof  Mention  is  made  before  c. 

non  exiftimo  utle- 

gatum  pcnitus  incapacem  reddi,  utpote  quem  relegato  verius  quam  deportato  comparandum  ptitem  .•  (nam  8c 
relegati  bona  quandoque  publicantur :)  Sed  quia  non  habet  perfonam  ftandi  in  judicio,  utlegatus  non  eft  au- 
diendus  in  judicio  durante  utlegatione.        c  Supr.  d.  part.  2.  §.  21. 

Hovvbeit  though  the  Ordinary  do  not  admit  him,  yet  if  he  fhall 

adminifter  as  Executor,   becaufe  it  is  to  the  Ufe  of  another,  it  is 

holden  for  good,  by  the  Opinion  of  thofe  who  do  alfo  hold  that  a 

Perfon  outlawed  may  be  an  Executor,  as  well  as  he  may  be  an  At- 

&  L'abridg.  dex  ca-  torney  for  another,  or  'Prochein  amy  d,  (jc     Which  Opinion  feem- 

f0s\f'  tK'  Exec'eth  to  be  agreeable  to  Law:   For  an  outlawed  Perfon  in  an  Action 

perfcnal  doth  not  much  differ  from  a  Villain,  of  whom  there  is  no 

e  v.  fupra  2.  part.  Doubt  but  that  he  may  be  Executor  e.     For  though  the  Lord  may 

$.7   Brook  Abridg.  j        f {]      entcr  •  &nd  feife  &^  ^  ^^^  and  q      j     bd 

tit.  Villcnage,  n.73.  .  J ,  ,,    .  ,     .         ,      r    .  .       .         ,  ,  .  r_„  C 

f  Litdct.  tit.  ville-  ing  to  his  Villain,  and  thereby  take  and  enjoy  them  to  his  own  Ule ' : 
nagc-  Yet  thofe  Goods  which  the  Villain  hath  as  Executor,  his  Lord  may 

not  take  from  him ;   and  if  he  do,  his  Villain  may  bring  an  Action 
b  Supra  part.2.  §.  7- againft  him,    and  recover  both  Goods  and  Damages  8.     And  the 
*£  ViUe°°^e ^1*  ■Rea^il  is^  becaufe  that  which  the  Villain  hath,  he  hath  it  not  to 
i  enage,  n.    .  ^  ^^  ^^  ^  ^  ^  ^^  ^  ^e  Teftator,  and  it  is  to  be  imploy- 

cd  towards  the  Payment  of  his  Debts  and  Legacies,  and  other  godly 

i'C.Statiifum.§nul-  ufesh.  Which  Reafon  doth  hold  as  well  where  a  Perfon  is  outlawed, 

lln^onaitC^" as  wnere  a  Villain  is  made  Executor,  (viz.  to  the  Ufe  of  another.) 

And  therefore,  the  Reafon  being  one  in  either  Cafe,  the  Law  muft  be 

one  in  both  Cafes.   Neverthelefs  if  the  Teftator  by  his  Will  (as  com- 

„       ,        monly  Tcftators  do)  bequeath  the  Refidue  of  his  Goods,  or  at  leaft 

c.;°&iib.  i.  c.6.  D.'fomc  Legacy,  to  his  Executor,  being  an  outlawed  Perfon,  the  fame 

CokeHb.j.relat.f.j.  js  forfeited  by  Force  of  the  Outlawry  K    Unlefs  the  Outlawry  hap- 

?  Dom.  coke  l.    P°n  to  be  Pardoned ;  wherein  notwithftanding  the  Words  of  the  Par- 

reiationum,  fb.49.  don  ought  very  diligently  to  be  considered  k. 

in  Wind's  Cafes  ^  Perfon  outlawed  may  be  an  Executor  to  others,  and  may  dif- 
pofe  of  the  Goods  which  he  hath  as  Executor  to  others,  by  Will, 
and  make  Executors  of  them  :  And  fo  it  is  of  Villains,  Monks  and 
Friars.  And  fuch  Executors  may  maintain  a  Writ  of  Error  to  re- 
verfe  a  Judgment  given  againft  their  Teftator ,-  as  it  was  adjudged 
M.  33EHZ.W  B.R. 
1  1  vem.iS4.  s.p.  I  If  an  Executor  or  Adminiftrator  fueth  any  Action,  Utlary  in 
adjudged   m    the  the  piaint;ft  ft^u  not  difable  him,  becaufe  the  Suit  is  en  attter 

Cafe  between  Km-  .  .       1  •  -»-.  r  1  t    a  ■  r  1 

grew  and  Kiaigrew.  droit,  and  not  in  his  own.    12  jfc.  4./0/.  12.  InJUtut.  part.  i.joU 
128. 

It's  no  Plea  for  the  Adminiftrator  to  fay  that  the  Inteftate  died  out- 
lawed ,•  for  the  Executor  or  Adminiftrator  may  have  divers  Things 
which  are  not  forfeitable  to  the  King.  As  if  the  Teftator  had  mort- 
gaged his  Lands  upon  Condition,  that  if  the  Mortgagee  pay  not  at 
fuch  a  Day  to  him,  his  Heirs  or  Executors,  100/.  that  then  it  fhall 
be  lawful  for  him  to  enter,-  and  after,  and  before  the  Day,  the  Te- 
ftator is  outlawed,  and  makes  his  Executors,  and  dies ,-  and  at  the 
Day  the  Mortgagee  pays  the  Money  to  the  Executors :  That  is  Af- 
fets,  and  not  forfeited  to  the  King.  So  it  is  if  Tenant  for  Life  of  a 
Rent  be  outlawed,  and  the  Rent  arrear,  makes  his  Executors,  and 
dies ;  this  Arrearage  is  due  to  the  Executors,  and  is  Aflets,  and  not 
forfeited.  A  Man  outlawed  may  make  an  Executor,  and  this  Exe- 
cutor may  have  a  Writ  of  Error  to  reverfe  the  Utlarv.  M.  20  Jac. 
3  Bulkn 
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Sullen  verfus  Germs.  Nutton's  Rep.  fo.%$.  8  E.  4.  6.  21-  JE.  %.%, 
36  H.  6.  27.  J".  37  J5fe.  .Rctf.  25*54.  Woollejy  verfus  Bradwell.  Cro. 
Eliz.  375. 

A  Man  outlawed  in  a  perfonal  Action  may  make  Executors,  for 
he  may  have  Debts  upon  fimple  Contract  which  are  not  forfeited  to 
the  King  -,  and  for  the  fame  Reafon  Adminiftration  of  fuch  a  Man's 
Goods  may  be  granted.     M.  43,  44  Eliz.  B.  R.  m  inter  Shaw  (j  1!  c«-  Eliz.  S50; 
Cattrefs,  per  Curiam.  Roll.  Abridg.  tit.  Executor ',  lit.  N. 

If  an  Exigent  for  Felony  be  awarded  againft  a  Man,  whereby  he 
lofes  all  his  Goods,  yet  he  may  make  Executors  to  reverfe  it,  for 
there  he  is  not  attainted.     So  Adminiftration  of  fuch  a  Man's  Goods 
may  be  granted.    C.  lib.  5.  fo.  in.  a.    M.  33,  34  Eliz.  B.  R.  n  in  n  1  Leon,  325. 
MarJJjes  Cafe.  1 8  H.  7.  B.  R.  Eaton  s  Cafe.  Cro- EIli  4?3-  s.C. 

The  Creditors  of  E.  G.  exhibited  a  Bill  in  Chancery  for  their  Erby  verfus  Erby. 
Debts,  fome  of  which  were  due-  on  Mortgages,  fome  on  Judgments, l  Salk>  So* 
and  one  was  due  upon  a  Bond ;  the  laid  E.  G.  was  outlawed,  and 
one  of  the  Judgment-Creditors  brought  an  Action  of  Debt  againft 
him  j  and  the  Queftion  being,  which  of  the  Debts  mould  be  firft 
paid  ■,  it  was  decreed,  that  this  Outlawry  being  upon  ?nefne  'Procefs, 
and  before  Judgment,  did  not  alter  the  Nature  of  the  Debt,  and 
create  a  Charge  on  the  Land;  but  that  where  a  Seifure  is  upon  an 
Outlawry,  there  the  Debt  attaches  on  the  Land,  and  mall  take 
Place  of  a  Judgment,  tho'  Prior  to  the  Outlawry,-  that  the  Plaintiff 
bringing  an  Action  of  Debt  upon  this  Judgment,  did  not  put  it  be- 
hind other  Judgments,  neither  was  it  a  Waiving  the  Charge  on  the 
Land,  becaufe  the  Bringing  the  Action  was  the  Act  of  the  Attorney, 
and  there  was  no  other  Remedy  at  Common  Law  after  the  Day  and 
.Year. 

§.  VI.  Of  an  excommunicate  Perfon. 

THO'  an  excommunicate  Perfon  may  be  appointed  Executor^ 
and  is  capable  of  a  Legacy  9  ,-  yet  fo  long  as  he  ftandeth  in  the  °  phiL  Fr*nc-  *" 
Sentence  of  Excommunication,  he  is  not  to  be  admitted  by  the  Or-  „,".,',  qU*  fanen- 

dinary,  nor  can  commence  any  Suit  for  his  Legacy  P.  tiacommuniter  ap- 

probating ait  Graff. 
Thefaur.  com.  op.  §.  Inftitutio.  q.  4.  Bald,  in  L.  id  quod  pauperibus.  C.  de  Epifcopis  &  cler.  n.  6.  f  C.  in- 
telleximus.  dc  judic.  c.  poft  ceflionem.  de  probac.  extr. 

If  Bailiffs  and  Commons,  or  any  Corporation  aggregate  of  many, 
bring  an  Action  of  Excommengement  in,  the  Bailiffs  fhall  not  difable 
them,  for  that  they  fue  and  anfwer  by  Attorney  :  Otherwife  it  is  of 
a  fole  Corporation  v.  But  if  Executors  or  Adminiftrators  be  excom- 
municatcd,  they  may  be  difabled,  becaufe  they  which  converfe  with  j34na'r*  P*"*1, 
a  Perfon  excommunicate  are  excommunicate  aifo  r.  r  Bradon  lib.  5.  fo. 

If  a  Bifliop  be  Defendant,  an  Excommunication  by  the  fame  Billiop  42<J* 
againft  the  Plaintiff  fhall  not  difable  him,-  and  it  fhall  be  intended  f  9n.7.2i.  3H.4.3. 
for  the  fame  Caufr,  if  another  be  not  fliewed  r.  5  £.5. 8.  zSE.3.<>7. 

We  are  told  by  my  Lord  Coke,  that  an  Exco?nmunication  is  a  \  inft.  134. 
greater  Tiifability  to  an  Executor  than  an  Outlawry  -,  his  Reafon  is, 
becaufe  where  an  Executor  is  Plaintiff  and  outlawed,  that  Outlaw- 
ry cannot  be  pleaded  in  Abatement  of  his  Action,  becaufe  he  fues  in  t  But  not  till  he  u 
the  Right  of  another;  but 'tis  otherwife  if  fuch  an  Executor  Plain-  denounced,  and  the. 
tiff  is  excommunicated,  becaufe  every  Man  who  *  converfes  with  f^otarl0ad,Zvift 
him  is  excommunicate  himfelf.  -aitb  \w» 

*£hree 
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Three  Executcrs,  one  was  excommunicated,  and  in  an  Action 
of  Debt  brought  by  them,  the  Defendant  pleaded  in  Abatement 
that  one  of  them  was  excommunicated  :  Adjudged  that  this  only 
fufpended,  but  did  not  abate  the  Adtion,  becaufe  he  who  was  ex- 
communicated might  obtain  Abfolution. 

§  VII.    Of  Baftards. 

i;  'Three  Sorts  of  Baftards. 

2.  Inceftuous  and  adulterous  Baftards  are  incapable  of  all  tefta- 
mentary  Benefit. 

3.  'Divers  Extenftons  of  this  former  Conchfion. 

4.  Divers  Limitations  of  the  fa?ne  Conchfion. 

5.  Difference  betwixt  the  Laws  Ecclefiaftical  and  the  Civil  Laze, 

abo7it  the  Alimentatio7i  and  Noz/rijhment  of.  Children  begot- 
ten  i?i  Adultery  and  Inceji. 

6.  Of  the  Laws  and  Statutes  of  this  Realm  concerning  Baftards* 

7.  Of  Baftards  begotten  betwixt  Jingle  'Per/ons. 

8.  Whether  the  Legacy  left  unto  the  Baftard  be  preftwied  to  be 
left  for  his  Alimentation  or  Belief. 


o 


(F  Baftards  or  Children  begotten  out  of  Matrimony  (1)  there 
be  divers  Sorts.  Some  are  begotten  and  born  in  limple  For- 
nication ;  that  is  to  fay,  of  carnal  Copulation  betwixt  fingle  Per- 
fons,  fuch  as  at  the  Time  of  the  Conception  or  Birth  of  the  Child 
»  Covar.  Traa.  de  maY  k?  married  together  a.  Some  are  begotten  in  Adultery  j  that 
matrimon.  2  part,  is  to  fay,  of  fuch  Parents  as  being  both,  or  the  one  of  them,  mar- 
c.  s.  §  4.  Jul.  ciar.  rjccj  to  fome  other  at  the  Time  of  the  Birth  and  Conception  of  the 
t'covar.Tn'^c.0^.  Child,  cannot  then  marry  together  themfelves  b.  Some  again  are 
§5.  &  6.  jul.ciar.  begotten  in  Inceft  ;  that  is  to  fay,  betwixt  fuch  Perfons  as  are  pro- 
c  covar.rin  d.  c  8.  hibited  to  marry  by  reafon  of  Confanguirity  or  Affinity  c. 
i  5.  &  6.  jul.ciar.  Baftards  (2)  begotten  and  born  in  Adultery  or  Inceft  are  not  capa- 
§  inceft.  ble  of  any  Benefit  by  the  Teftament  or  laft  Will  of  their  inceftuous 

a.  Amh.  ex  com-  or  adulterous  Parents  d.     Which  Concluiion  is  accompanied  with  no 
pkx-  ^•^incL^,fmall  Train  of  Ampliations  and  Limitations  e;  of  which  Company 

nup.   &  DD.  ibid.  _  .  r  r      J 

Covar.  de  fponfal.  thefe  are  not  the  meanelt. 

2.   part.  c.   8.  §  4. 

Graff.  Thefaur.  com.  op.  §  Inftitutio,  q.  7.         «  Pctr.  Duen.  tracl.  reg.  &  fal.  verb,  films   ubi  tradit  regu- 

lam  14.  ampliat.  &  11  limitat.  illuftratam. 

The  fhft  (3)  Ampliation  is,  That  albeit  the  inceftuous  or  adulte- 
rous Father  do  name  another  Perfon  to  be  his  Executor,  to  whom 
he  giveth  the  Refidue  of  his  Goods,  willing  him  to  reftore  the  fame 
Goods  to  his  inceftuous  and  adulterous  Child  ;  this  Difpofition  is 
void  in  refpeft  of  the  Baftard  f  j  neither  is  the  Executor  bound  to 
f  Earth.  &  Caepoi.  reftore  the  fame,  but  may  retain  the  fame  to  himfelf  g.    For  where- 
qdma.a  3     Ver    °f  anY  Perfon  is  not  capable  dire&ly  or  by  himfelf,  he  is  not  capa- 
b  Covar.  dc  fpon.  ble  thereof  indiredly  or  by  another  h.     Yet  I  deny  it  not,  but  the 
2.  pan.  §  5.  n.  7.    Executor  may  Gf  his  own  Liberality  give  any  Goods  to  the  Baftard, 

h  Duen.  verb,  fihus.    ,  .  ■*>,        _.-  ^        1        r-     1        t->     1         » 

reg.  366-.  though  not  as  the  Gift  or  Goods  of  the  .bather  ', 

'  Cxpol.  ubi  fupra. 

Jo.  Dileft.  de  arte  teftandi,  tit.  1.  cautela  14.  n.  8.   Covar.  ubi  fupra. 

The  fecond  Ampliation  is,  That  albeit  the  Father  mould  appoint 

his  inceftuous  or  adulterous  Child  his  Executor,  willing  him  to  be- 

4  ftow 


Part  V.  Who  may  be  Executors  and  Legataries.  351 

(low  his  Goods  on  fuch  a  Pcrion,  who  of  likelihood  would  never 
demand  the  fame  ;  as  if  he  mould  will  his  Executor  to  give  his 
Goods  to  the  Emperor,  or  to  the  Turk,  if  he  mould  in  Perfon 
come  into  England  to  receive  the  lame ;  this  is  but  a  fraudulent 
Cautele,  whereby  the  Executor  might  have  fome  Colour  ftill  to  re- 
tain the  fame  in  his  own  Hands  k.  And  therefore  by  rcafon  of  this  k  Alex,  in  L.  cog?. 
Fraud  the  Difpofition  is  void,  at  lcaft  fo  far  as  it  doth  refpeft  the  LhiJ*f  ^'u  ** 

_         >,       /.     1       4-1  1  '  r  J  rebel,  ft.   Ccepol. 

Benefit  or  the  Executor  '.  cauteia  38.  jo.  Di- 

\c&.  de  arte  teftan- 
di,  dc  cauteia  14.  'Bald,  confil.  399.  vol.  ^■  Imol.  in  L.  in  tempus.  de  hsered..  inftit.  ft".  Alex.  Dilcct. 
&  Cspol.   ubi  lupra. 

The  third  Ampliation  is,  That  even  he  which  is  begotten  and 
born  in  Adultery,  much  more  he  that  is  begotten  and  born  in  In- 
ceft,  is  not  only  incapable  in  refpecT:  of  his  Father's  Teftament,  but 
is  alfo  excluded  from  all  teftamentary  Benefit  by  his  Mother  m.  ""  Covar.  epitbm. 

The  fourth  Ampliation  is,  That  the  Depofition  is  void  ipfo  jure  cfs.  h/V*.2'  *'*"' 
which  is  made  in  Favour  of,  or  for  the  Benefit  of  inceftuous  and 
adulterous  Baftards  n.  "Duen.  d.  regies. 

The  fifth  Ampliation  is,  That  although  the  inceftuous  or  adulte-amPliaC-  4> 
rous  Ballard  be  polfelTed  of  the  Thing  to  him  bequeathed  •>  yet  he 
cannot  retain  or  prefcribe  the  fame  by  that  Title  °.  °  Bald,  in  l.  id 

quod  pauperib.  C. 
de  epifcopis  &  cler.  per  glof.  in  L.  ncm.  ff.  de  ufu  c.  Duen.  d.  reg.  366.  amp.  5. 

The  fixth  Ampliation  is,  That  the  adulterous,  and  efpecially  the 
inceftuous  Baftard  is  excluded,  not  only  by  the  Civil  and  Ecclefia- 
ftical  Laws,  but  alfo  by  the  Law  of  God  P.    But  whether  this  Am-  p  Au&  utc  Inaj£[ 
pliation  be  true  or  not,  I  leave  to  the  Consideration  of  the  reverend  cft.  DUen.  °'d.  reg. 
Divines.     Divers  other  Ampliations  alfo  there  be  of  this  Conclu-  ampliat:  2. 
lion  1,  which  I  omit,  becaufe  they  feem  to  repugn  the  Laws  of  this  d.^eg.^o^.^Tr"" 
Realm.     Now  to  the  Limitations.  Oepoi.  cauteia  33. 

The  (4)  Limitations  of  the  former  Conclufion  are  thefe.  Firft,  &  J°-  Dilcft-  cau" 
Thefe  inceftuous  and  adulterous  Baftards  may  be  Executors  unto 
any  other  Perfon  faving  unto  their  natural  Parents ;  and  are  likewife 
capable  of  any  Legacy  or  Devife  bequeathed  unto  them  by  any  o- 
ther  faving  by  their  own  Parents r.  Even  unto  their  inceftuous  or 
adulterous  Brethren  they  may  be  Executors,  or  receive  any  other '  ^!mod  na!effic! 
teftamentary  Benefit  from  them  f.  fui.  §  fin.  ciar.  § 

tefta.  q.  31.  n.  4. 
Panor.  in  c.  cum  haberet.  De  co  qui  dux,  in  matrimo.  quam  pol.  extr.  {  Duen.  verb,  filius.  reg.  166. 
limit.  10.   Afflift.  decif.  96. 

The  fecond  Limitation  is,  when  they  are  appointed  nude  Execu- 
tors ',  that  is  to  fay,  when  they  do  not  reap  any  Commodity  by  the  *  simodePrstisde 
Teftament  u ;  for  then  they  may  be  Executors  even  unto  their  own  ^^.n^Nee 
natural  Parents.  obftat  quod  dici- 

tur,  per  incapa- 
cem  nihil  pofle  capi  ;  quia  attento  jure  Can.  fpurius  etiam  inceftuofus  non  eft  omnino  incapax,  utpote  cui 
alimenta  licitum  eft  relinquere.  Duen.  d.  reg.  366.  limitac.  9.  verb,  filius.  u  Jo.  de  Achon.  in  legatin. 
libcrt.  de  executor,  teft. 

Thirdly,  By  the  Laws  Ecclefiaftical  they  are  alfo  capable  of  fo 
much  of  that  which  is  bequeathed  unto  them  by  their  inceftuous 
and  adulterous  Parents,  as  will  furfice  for  their  competent  Alimen- 
tation or  Relief  x  ;  that  is  to  fay,  for  their  Food,  Cloathing,  Lodg-  x  c.  cum  haberet. 
ing,  and  other  meet  and  convenient  Neceflaries  y,  according  to  the  de  eo  qui  dux.  in 

ux.  quam  poll,  per 
adult.  y  L.  legatis.  ft",  de  alimen.  leg.  Caetcra  quas  ad  difciplinam  pertinent,  legato  alimcntoium  non 
comijientvir,  nifi  aliud  fenfifle  teftatorem  probetur.  L.  nifi.  cod.  tit. 

SVealth 
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im  habe-  Wealth  and  Ability  of  the  Parents  z.  And  although  (5)  the  Civil 
retj  CinClfin.  1  Sed  Law,  in  Deteftation  of  this  heinous  Sin  of  Inceft  and  Adultery,  did 
ncquc  pro  necefli-  deprive  this  inceftuous  and  adulterous  Iffue  of  the  Hope  of  all  tefta- 
lXntq"idam)fedmentary  Benefit,  though  it  were  left  for,  and  in  the  Name  of  Ali- 
euam  ad  decemi-  mentation,  or  needful  Relief  a ;  the  rather  by  this  Means  to  reftrain 
f™c  T*?t?*fi  tlie  untlridled  Lufts  of" forae'  anc* to  preserve  the  Chaftity  of  others  b  : 
modo'*  "facnit'ares  Neverthelefs,  forafmuch  as  Nature  hath  taught  all  Creatures  to 
fuppetanr.  Gab.  H-  provide  for  their  Young,  fo  that  the  very  brute  Beafts  have  a  natu- 
cfuf.  dr.  deaiimen"  ral  Care  t0  bring  ufi  whatfocver  they  bring  forth  c  ;  feeing  alfo  in 
conci.  1.  n.  31.  Equity  the  poor  Infants  ought  not  to  be  punifhed  (at  lead  not  to  pe- 
Menoch,    lib.  4.  rjfl^  for  want  of  Food)  by  Occafion  of  their  Father's  Fault,  where- 

*  d. Xith^c'xcom-  of  they  are  altogether  faultlefs  d  j  therefore  the  Eccleliaftical  Law, 
picx.  c.  dc  inceft.  whereby  not  only  adulterous  e,  but  inceftuous  f  I  flue  alfo,  is  made 
k  ilp'-a-     •  1       ff  capable  of  fo  much  as  is  fufficient  for  needful  and  convenient  Su- 

0  L.  ifti  quidem.  it.       r  .  ,  .  • 

de  co  quod  met.  ftcntation,  hath  prevailed  againit  the  Rigour  ol  the  Civil  Law,  and 
cajif.  iii  fin.  &  §  js  to  be  obferved,  efpecially  in  the  Eccleliaftical  Court g,  as  more 

fin.  Tnftit.  de  nox-  ,  ,  VT  .J  ,  u  . 

al.  aftion.  agreeable  to  Nature,  Equity,  and  Humanity. 

c  Cic.  lib.  1.  offic. 

L.  1.  §  1.  ft.  dc  Juftic.  8c  jur.  A  Dcutcronom.  cap.  24.  ver£  16.  Ezech.  cap.  iS.  verf.  20.  L.  Sanei- 
nins.  C.  dc  pcenis.  L.  fi  poena  eod.  tit.  dift.  56.  e  Text,  in  d.  c.  cum  haberet.  f  Dec.  in  c.  in  prsefen- 
tia.  de  probac.  cxtr.  n.  39.  Gabr.  ubi  fupra,  11.  5.  qua  opinio  communis  eft,  contra  Bald,  in  d.  Auth.  ex 
complexu.  ?  Idem  juris  eft  in  tcrris  Imperii.  Glaf.  Sc  Panor.  in  d.  c.  cum  haberet.  Ear.  in  d.  Auth.  ex 
complexu.  Dccif.  Neap.  164.  n.  2.  Dec.  ubi  fupra.  Duen.  filius.  reg.  567. 

Wherefore  if  the  Teftator  fliall  bequeath  a  competent  Portion  to 

his  bale  Daughter,  for  her  Preferment  in  Marriage,  the  fame  is  due 

and   recoverable  in  the  Eccleliaftical  Court ;  but  if  the  Sum  be- 

,    „     -  queathed  be  excefiive,  then  it  is  to  be  moderated  Jrbitrio  boni  t'irL 

dc  interpr.  ult.  vo-  and  to  be  reduced  unto  a  convenient  Portion  n. 

lun.  1.4.  dub.  12.      And  in  this  Refpecl:  (6)  the  Laws  and  Statutes  of  this  Realm,  in 

f.  204.  &  19S.        providing  as  well  for  the  convenient  Relief,  and  keeping  of  poor  and 

miferable  Children,  begotten  and  born  out  of  lawful  Matrimony, 

•  Stat.  Elk.  an.  1  s.  at  the  Charges  of  the  reputed  Father  and  Mother  *,  without  Di- 
c  3.  ftinction  whether  fuch  Infants  were  begotten  in  Inceft  and  Adultery, 
dSi>iei^mnec  no"  or  Fornication  k  5  as  f°r  the  Puniiliment  of  the  Mother  and  reputed 
diftinguere  debc-  Father  of  fuch  unlawful  Iifue,  are  worthily  commended ;  although 
mus.  l.  dc  precio.  ln  refpecl:  of  the  next  Limitation  following,  they  may  feem  not  al- 
!ai1oCn!'Ub'  m  1Cm*  together  fo  worthy  Commendation. 

The  fourth  Limitation  is  grounded  on  the  Laws  of  this  Realm, 
which  do  permit  every  Man,  both  by  Deed  made  and  executed  du- 
iPcrkin.tit.graunt.  ring  their  Lives  ',  and  alfo  by  their  laft  Wills  and  Teftaments  to  be 
f.  11.  Braa.  1.  2.  cxccuted  after  their  Deaths  m,  to  give  and  to  devife  unto  any  their 
»'"  Perkins  tit.  de-  Baftards,  without  Diftinciion,  all  their  Lands,  Tenements  or  Here- 
vifc.  fo!.  93.  ditaments,   without  Reftraint ;  at  the  leaft  more  than  will  furfice 

for  their  Suftentation,  and  much  more  than  they  are  worthy  of. 
Which  Thing  cannot  but  redound  to  the  great  Prejudice  of  right 
Heirs  i  confidering  the  Danger  whereunto  lawful  Children  are  fub- 
jccl,  and  which  they  do  many  Times  fuftain,  through  the  forcible 
Flatteries  of  vile  cliflcmbling  Harlots,  no  lefs  void  of  allModefty,  than 
full  Fraught  with  all  kind  of  Subtilty,  with  whofe  fweet  Poifon 
"Videasc,  j.Prov.  and  pleafant  Sting  many  Men  are  fo  charmed  and  inchanted  n,  that 
Solom-  they  have  neither  Power  to  hearken  to  the  juft  Petitions  of  a  ver- 

tuous  Wife,  praying  and  craving  for  her  Children,  nor  Grace  to  de- 
ny the  unjuft  Demands  of  a  vicious  and  a  ihamelefs  Whore,  prating 
for  her  Baftards ;  never  remembring,  that  when  Sarah  faid  to  Abra- 
ham■,  Caji  out  this  Bondivoman  and  her  Sm3  for  the  Sen  of  this 
3  £ond- 
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'Bondwoman  Jhall  not  be  Heir  with  my  Son  Ifaac ;  Abraham,  by  the 
Commandment  of  God,  hearkened  to  the  Voice  of  Sarah  °  ;  nei-  *  Gen  c-  "• 
ther  once  regarding  (that  which  divers  have  diligently  noted)  that 
the  Brood  of  Baftards  are  commonly  infected  with  the  Lcprofy  of 
the  Sire's  Difcafe  P  5  and  being  encouraged  with  the  Example  andrumfSprS 
Pattern  of  their  Father's  Filthinefs,  they  are  not  only  prone  to  fol-  diftinft.  56.  Hinc 
low  their  finful  Steps  "J,  but  do  fometimes  exceed   both  them  and  c^f\  Peckins) 
others  in  all  kind  of  Wickednefs.  Jn°  cumTrS 

.  .  ■■  bus   parvulos   eti- 

am  caslefti  igno  confumpfit  Dominus,  nempe  quod  profpexcrat  parvulos  hos  idem  flagirium  admiffurqs  Pec. 
in  c.  non  decet.  de  reg.  jur.  6.  s  Mali  coryi  malum  ovum  ;  &  metuenda  funt  paterni  crimirHs  exempia' 
L.  quifquis.  C  ad.  L.  Jul.  majeft.  §  i. 

The  fifth  Limitation  is,  in  the  Baftards  of  Kings  and  Princes ;  for 
a  King  may,  ex  pknitudine  poteftatis,  make  his  unlawful  Iflue  ca- 
pable of  whatfoever  by  Will  devifable  he  doth  give  or  bequeath 
unto  him  r.  r  Boer  Decif.  i%j. 

Thefixth  Limitation  is  this,  The  adulterous  Grandfather  may  be- "^riimU.e7n.'d're§* 
queath  any  Thing  to  the  lawful  Children  of  his  own  unlawful  Sonj '  Jaffa -il  im-edi- 
or  Daughters,  or  make  them  his  Executors  f ;  but  fo  cannot  the  in-  Jas; c-  .de, his  1ui- 
ceftuous  Grandfather  £.  fc*ac3  opinion* 

,..'..  locum       concedc- 

rem,  etiamfi  hie  avus  habeat  legitimos  fihos ;  cum  apud  nos  nulla  fit  neccflitas  inftituendi  fuos,  uc  fupra 
«ad.  part.  §  i.         •  Bal.  in  L.  fiquis  inceftus.  C.  de  inceft.  nup.  Covar.  in  d.  c.  8.  defponf.  z.  part.  §  5.  n.  13, 

The  feventh  Limitation  is  this,  That  the  Teftator  may  bequeath 
unto  his  in-eftuous  or  adulterous  Daughter  a  competent  Portion  for 
her  Dowry,  or  Preferment  in  Marriage ;  for  this  is  accounted  all 
one  as  if  he  did  bequeath  it  unto  her  for  her  Alimentation  a.  u  panor  in  d>  c> 

cum  haberet,  n.  «. 
Bar.  in  d.  Auth.  ex  complexu.  quae  conclufio  ampliatur  per  Peer.  Duen.  verb,  filiuj,  reg.  367.  ampl.  s. 

The  eighth  Limitation  is  this,  That  an  Executor  may  make  the 
Teftator's  Baftard  his  Executor  x.  *  Bar.  in  L  fi  ^ 

ff-  de  vulg.  fub. 
Bald,  in  L.  earn  qua.  C.  defidei  commif.  n.  4.  Gar.  §  teftium,  q.  31,  Inteilige  tamen,  nifi  conjectural  inter- 
venerint  ex  quibus  fraus  praefumatur.  Graff.  §  Inltitucio,   q.  7.  n.  13. 

The  ninth  Limitation  is,  when  the  adulterous  Parents  do  folem- 
nize  lawful  Matrimony  together  before  the  Birth  of  the  Child  y.  y  Pr^poC  in  c.  tan- 
For  Example;  a  married  Man  doth  beget  a  Tingle  Woman  with  ta vis. Quifilii funt 
Child,  (for  this  is  Adultery  by  the  Laws  Ecclefiaftical  of  this  1?"^^  "' 
Realm  z,  although  by  the  Civil  Law  it  is  but  Fornication  a,)  im-  n.  17.  Mile.  Klin! 
mediately  after  his  Wife  dieth,  after  whofe  Death  he  marrieth  the  T™a.decauf  ma- 
Woman,  (for  fo  he  may  b,)  after  the  Marriage  the  Child  is  z'grc ipL^r.  & 
born  ;  in  this  Cafe  the  Child  is  not  only  capable  of  any  teftamentary  a-W,  in  d.  c.  tanta, 
Benefit,  but  is  reputed  a  lawful  Child,  and  not  a  Baftard  ?,  as  here-  ™"  KIi"&-  ubf  [u" 
tofore  hath  been  difputed  more  fully  d.  ^a^  %^™%'c. 

trajifmifTas.  de  eo 
qui  cog.  confan.  ux.  extr.  Clar.  §  adulterium,  n.  2.  >  L.  1.  C.  de  adul.  L.  inter  iiberos.  if.  cad,  CJar.  ubi 
fupra.  b  Nifi  prster  copulam,  mortis  machinatio  interveniffct,  vcl  fides  data  fuiffet  ;  quia  tunc  non  va- 
let inter  eos  matrimouium  jure  can.  c.  fuper  hoc.  c.  iignificalti,  de  eo  qui  dux.  in  mair.  quam.  pol.  per  adul. 
extr.  Scd  an  diffolvi  poffmt  hodie  nuptiae  hujufmodi,  mill  turn  dubito,  occaiione  ftauiti  H.  S.  an.  35,  c.  38. 
J  D.  c.  tanta  vis,  &  DD.  ibidem.         J  Supra  part.  4.  §  1  5.   . 

The  tenth  Limitation  is,  whenas  the  Teftator  doth  bequeath  to 
his  bafe  Child  a  greater  Legacy  than  will  fuffice  for  his  Alimenta-  eTiraqv^i,  in  re- 
tion,   in  Rccom pence  of  fome  Merit  or  Defert  at  the  Taftator's  pert.L.fi.unquam. 

,Ti/-         !  it-,  r   •         •  i-T-  »  C  de  rcvoc.  donac. 

Hand ;  for  then  the  Depcfition  is  good  in  Law  c.  verb.     donations 

17    Z  Con-  largitur,  n.  si'.' 
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Concerning  (7)  thofe  Baftards  which  are  begotten  of  fingle  Per- 

fons,  fuch  (I  mean)  as  may  lawfully  marry  together,  then  in  cafe 

the  Mother  were  a  Maid,  or  an  honeft  Widow,  immediately  before 

fuch  unlawful  Copulation,  and  Conception  of  the  Child,  this  kind 

f  L-  >nter  Kberos.  of  Fornication  is  termed  Stuprum  f ;  and  this  kind  of  Baftard  feemeth 
L.^ftuprum.  ft.  de  to  bc  in  the  fame  Cafe  &$  ^  he  had  been  begotten  in  Adultery. 

If  the  Mother  were  an  Harlot  before  the  Conception  of  the  Child, 
howfoever,  by  the  Civil  Law,  fuch  a  Baftard  is  not  incapable  of 
sCovar.defponfal'.  any  teftamentary  Benefit  &-,  yet  forafmuch  as  by  the  Laws  Eccle- 
a.  part.  c.  8.  §  5.  figfgfca'l  h  anc|  Statutes  of  this  Realm  *  fuch  Copulation  is  condemn- 
"  C.5'nem'o!732.  q.  e<^  as  unlawful,  and  to  be  punifhedas  ungodly ,-  I  fuppofe  that  this 
4.  Panor  in  Rub.  kind  of  Baftard  is  no  more  capable  of  an  Executorfliip  or  Legacy, 
^sfa^Elkan  18  l^an  ^  tne  Mother  had  been  honeft  before  k  ;  efpecially  if  the  Mo- 
c.  ,3.'  '  '  ther  were  a  common  Harlot,  the  Teftator  neverthelefs  efteeming 
*  videasCovar.  in  her  to  be  clear  from  Pollution  with  any  other,  and  himfelf  only  to 
f™a!dcdiotHlse&'be  the  undoubted  Father  of  the  Child,  whom  he  doth  make  his 
fpur.  c.  4.1.  item  Executor,  or  to  whom  he  doth  bequeath  any  Legacy  by  the  Name 
Sfuftris'  AdflsqUc  °^  ^'s  Child;  whenas  indeed  he  is  not  the  certain  Father  of  the 
orfri.c.'n.  13.  Dec!  Child,  the  Mother  having  proftituted  her  felf  to  the  Filthinefs  of 
conf.  305.  n.  5.  in  others  alfo.  For  in  this  Cafe,  even  by  the  Civil  Law,  the  Baftar- 
1  Bald,  in  L.  quif-  <ty  cannot  be  Executor,  nor  obtain  the  Legacy  l ;  if  not  by  Occa- 
quis.  ad  L.  Jul.  c.  fion  of  the  Father's  Crime,  yet  by  Reafon  of  the  Teftator's  Error 
ThefaurltcoSroff'  and  Fo%>  who  of  all  likelihood  would  never  have  made  that  Child 
§  inftimtio,  q.  7.  Executor,  nor  have  fhewed  himfelf  fo  good  a  Father,  if  he  had 
n.  10.  &infr.  part,  known  the  bad  Conditions  of  the  Mother.  Where  it  is  faid,  that 
?' '  5*  the  Parents  may  bequeath  fo  much  to  their  Baftards,  as  will  fuffice 

for  their  Alimentation  or  Relief,  what  kind  of  Baftards  foever  they 
be,  without  Diftin&ion  ;  it  may  be  demanded,  not  impertinently  nor 
unprofitably,  what  (8)  if  the  Teftator  do  limply  bequeath  a  Sum 
of  Money,  or  fome  other  Thing,  to  his  unlawful  Child,  not  ma- 
king any  Mention  that  he  doth  bequeath  the  fame  for  the  Child's 
Relief  or  Alimentation  ?  Whether  in  this  Cafe  is  it  to  be  prefumed 
that  the  Father  did  mean  it  for  the  Child's  Alimentation  or  no  ? 
But  if  he  did  fo  mean,  the  Legacy  is  good ;  otherwife  it  is  void. 
Briefly,  howfoever  in  this  Matter  all  Men  are  not  of  one  Mind ; 
I  do  rather  fubferibe  to  their  Opinion  who  do  hold  the  Affirma- 

"»  Aymo.  Gravctr.  tive 

confil.  219.    nr  8.  ,-,,■,  r 

Menoch.  de  Arb.  jud.  lib.  2.  caf.  169.  n.  8.  Simo  de  Prztis  de  Interp.  ultim.  vol.  lib.  3.  fol.  10.  n.  7.  Tiraq. 

in  rep.  L.  fi  nnquam.  C.  de  revoc.  don.  verb,  doaatione  largitur,  n.  63.  Caftrenf  conf  5.  vol.  1.  n.  5.  Cole- 

rus,  traft.  de  aliment,  lib.  3.  cap.  13.  n.  3. 

A  Baftard  having  gotten  a  Name  by  Reputation,  may  purchafe 
» 39  E.  3.  11.  24-  by  his  reputed  Name  to  him  and  his  Heirs,  although  he  can  have 
\l  E'i3E4a*.3i59Ac  no  Heir  but  °f  ms  Body  "  »  and  a  Remainder  limited  to  him  by  the 
lib.  6.  foi.  65.  Sir  Name  of  the  Son  of  E.  (j.  is  good. 

Moyh  Finch's  Cafe,      "where  a  Man  has  feveral  Children,  and  one  of  them  is  a  Baftard, 
3  Leon.  48.  Moor  and  he  grants  ajj  his  Goods  to  his  Q,jMre„3  tne  Baftard  mail  take 

nothing  by  fuch  Grant :   But  Serjeant  Moor  puts   a  Qiiare  to  it, 
whether  he  mould  not  take  by  the  Will  of  his  reputed  Father  ;  but 
'tis  clear  he  might  take  by  his  Mother's  Will,  becaufc  he  is  known 
to  be  the  Child  of  his  Mother. 
Dyer  323.  Devife  to  the  Ulb  of  Jane  his  daughter?  and  to  the  Heirs  of 

her  Body,  which  Jane  was  a  'Bafiard  ;  it  was  held  this  was  a  good 
Devife  of  the  Land  by  the  Intention  of  the  Teftator. 

1.  The 
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The  Teftator  devifed  his  Lands  to  his  Son  2".  S.  who  was  a  Ba-  Voinngmad  i.  Pack 
ftardj  but  reputed  to  be  the  Son  of  the  Teftator  j  this  Devife  was  Sld' i94' 
good.  ,  '.        ;  ' 

A  Leafe  is  made  to  B.  for  Life,  the  Remainder  to  the  eldcft  if- 
fue Male  of  $.  and  the  Heirs  Males  of  his  Body ;  B.  hath  Iffue  a 
Baftard  Son  j  he  fhall  not  take  the  Remainder,  becaufe  he  is  hot 
his  Itfue ;  for  qui  ex  damnato  coitu  nafcuntur  inter  liberos  non  com- 
butantur  ;  and  he  cannot  have  a  Name  of  Reputation  as  foon  as  he  °  So  it  was  refit&i? 
,,hom°  M.  38  &  30  Eii*- 

li  DOrn      .  ,         Inft.  part„  u  foI/3, 

By  the  Stat.  31  £.  3.  21  H.  3.  Adrmniftration  ought  to  be  granted  b. 
to  the  next  of  Blood  ,•  the  Ordinary  cannot  grant  it  to  the  Baftard  „  „      ,-,,.     *>  w, 

in  *  °  t  H.  40  Huz.  jPorf- 

Of  the  lnteltate  P.  rhans  Cafe  ddjudg- 

A  Baftard  cannot  be  a  Prieft  or  Chaplain  "5.  ed  accordingly. 

The  Lord  'Pomes  conveyed  Lands  holden  in  Capite  to  one  Gray*  xx     t 8" 
his  Baftard,  in  Remainder  after  his  Death  j  the  Lord  Pozves  died : 
it  was  held  by  Dyer  and  Saunders  Juftices,  that  the  Baftard  mould 
not  fue  Livery  for  the  third  Part,  becaufe  the  Statute  of  32  &  34 
H.  8.  fpeak  of  lawful  Generation  *.  r  I4  eHz,  Sen  or 

i  Ptnves's  Cafe.  Dyer 

fol.  313.    M.  IS  Eliz.  Dyer  54.5.    Thorntons I  Cafe.  13  Elii.  Dyer  fol.  296. 

^.  covenants  to  ftand  feifed  to  the  Ufe  of  himfelf  for  Life,  the 
Remainder  to  R.  W.  his  Baftard  Son  in  Tail;  no  Ufe  is  raifed  to 
the  Baftard,  becaufe  there  is  no  valuable  Consideration  j  for  natural 
Affection  is  not  a  fufficient  Confideration,  for  that  he  is  a  Stranger 
in  Law,  although  he  be  a  Son.  in  Nature  \   .  .     .  JJJS5SS2S 

If  a  Remainder  be  limited  Rich-  filio  Rich.  M.  it's  good,  though 
he  be  a  Baftard  in  vulgar  Reputation  ;  for  if  a  Grant  be  made  to  a 
Baftard  by  the  Surname  of  him  who  is  fuppofed  to  beget  him,  it  is 
good,  if  he  be  known  by  fuch  a  Name  *.  «Lib.<s.  fol.  65.  Sir 

R.  Tompfon  had  Iffue  by  one  Joan  before  Marriage,  and  after-  A^rfsCafe, 
wards  he  married  the  faid  Joan,  and  made  a  Feoffment  in,  Fee, 
and  took  back  an  Eftate  to  him  for  Life,  the  Remainder  Aqyieta 
filix  pr<sdi$.  Rich.  &  Joanna  :  Per  Curiam,  it's  a  good  Remain- 
der, without  Averment  that  fhe  was  known  to  be  their  Daughter. 
It  was  objected,  that  a  Baftard  is  not  their  Daughter  in'  Law;  but 
Finchden  faid,  that  the  Daughter  was  born  before  Marriage,  fo  by 
their  Marriage  after  me  was  their  Daughter  ;  for  Jubfequens  matrix 
monium  tollii  peccatttm  pracedms  ".    So  if  the  Husband  and  Wife  •  41  E.  3.  18. 19. 
be  divorced  caufa  pr<£Contrac~lus,  the  Iflire  hath  loft  his  Surname,, 
and  is  now  become  a  Baftard,  and  nulliuS  filius ;  yet  becaufe  he  had 
once  a  lawful  Surname,  it  is  a  good  Ground  of  Reputation.,    to  xLib.<s.fo.6'5.iH. 
make  him  a  reputed  Son,  which  is  a  good  Name  of  Purchafe  x.        in.  8H.4. 15. 36 

L.  made  a  Feoffment  to  the  Ufe  of  himfelf,  and  after  devifed  ^frE'?;  l\f*  + 
that  his  Feoffees  mould  ftand  feifed  to  the  Ufe  of  his  Daughter  J.  * 

which  in  Truth  was  a  Baftard  ,-  this  was  a  good  Devife  of  the  Land 
per  intentionem  teftatoris  1.  rJJ  fM/cafe.' 

A  Man  had  Iffue  a  Baftard,  and  after  intermarried  with  fhe  fame 
Woman  with  whom  he  had  that  Baftard,  and  had  Iffue  two  Sons  by 
her,  and  then  devifed  all  his  Goods  to  his  Children  3-  fome  conceive 
that  fhe  Baftard  mall  take  nothing,  becaufe  he  is  nullius  filius.  It's 
clear  that  the  Baftard  in  fuch  a  Cafe  mall  not  take  by  Grant  ,•  but" 
Qiiare  as  to  a  Devife.  And  if  the  Mother  of  the  Baftard  make  fuch 
a  Devife,  it's  clear  that  the  Baftard  fhall  take,  becaufe  he  is'certain- x  H.  4  E.  &  Amn^ 
ly  known  to  be  the  Child  of  his  Mother  *.  feT"™  Tw*'** 

Z22  §IX.  Of  ?9' 
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§  IX.  Of  an  unlawful  College* 

i.  Jn  unlawful  College  cannot  he  Executor. 

2.  What  is  under  flood  by  an  unlawful  College. 

3.  Whether  the  Church-wardens  may  Jue  for  a  Legacy  left  unto 
the  Church. 

4.  'Particular  Terfons  of  an  unlawful  College  may  be  appointed 

Executors. 

f49Aff.pl.8.  Brook.  A  N  (1)  unlawful  College  cannot  be  Executor  f.  By  (2)  an  un- 
abridg.  tit.  corpor.  J-^  lawful  College  in  this  Place,  I  mean  all  Companies,  Societies, 
um.4c.  d'e  hserecL  Fraternities,  and  other  Aflemblies  whatfoever,  not  confirmed  nor 
imtit.  allowed  for  a  lawful  Corporation  by  Authority  of  the  Prince,  or  of 

*  L.  Collegium,  fome  other  by  whom  they  ought  to  be  confirmed  or  allowed  *. 
Bar.  in  L.  cum  fe-  Notwithstanding,  (3)  if  the  Teftator  bequeath  any  Goods  or  Money 
JTa^/;?  cd  di- t0  the  Pariftioners  of  any  Pariih,  to  the  Ufe  of  the  Church,  fuch 
Jc'fla.  de  excefl".  a  Bequeft  is  good  u,  and  the  Legacy  may  be  recovered  by  the  Church- 
prek.  extr.  Fulb.  wardens  j  who  albeit  in  every  Refpecl  they  be  not  a  lawful  Corpo- 
-5!  36.  ara  '  °  ration,  yet  in  this  Refpecl:  they  be  accounted  a  lawful  Corporation ; 
«  Lambert.  Traft.  I  mean  in  Favour  of  the  Church  x.  Or  (4)  if  the  feveral  and  par- 
rum  "foi  far Brook  tlcu^ar  Perfons  of  an  unlawful  College  be  appointed  Executors,  they 
tit.  Corporation,  n.  are  not  to  be  repelled  y. 

55,    73,    84.     tit. 

done,  n.  17.  53.  contra  Fit*,,  tit.  done,  n.  t.  12  H.  7.  28.  37  H.  6.  fol.  30.  10  H.  4.  3.  b.  Perkins  98.  S. 
510.  49  E.  3.  fol.  3.  x  Lambert,  ubi  fupra.  Fulb.  lib.  1.  Paral.  fol.  42,  43.  y  Paul,  de  Caftro  in  L. 
cum  lenatus  ft",  dc  reb.  dub. 

§  X.    Of  a  Libeller. 

HE  that  is  condemned  for  a  famous  Libel  is  intertable,  both 
a&ively  and  paflively,  that  is  to  lay,  he  can  neither  make  a 
de  teftam.  Vafq.  reitament,  nor  receive  any  Benefit  by  a  1  eltament  z  j  but  this  is 
de  fuccef.  progref.  by  the  Civil  Law ;  'tis  otherwife  by  the  Common  Law. 
hb.  1.  §  2.  n.  18.        ^ncj  jiere  -t  may  ^e  neceflfarv  t0  mention  what  is  a  Libel  in  our 

Law,  (viz.)  'tis  a  malicious  Defamation  of  any  Pcrfon,  either  by  Print- 
ing, Writing,  or  by  Signs,  or  Pidures,  to  afperfe  the  Reputation  of 
the  Living,  or  the  Memory  of  the  Dead ,-  for  'tis  punilliable,  tho' 
the  Man  or  the  Magiftrate  defamed  is  dead  at  the  Time  of  the  Ma- 
king the  Libel,  becaufe  thofe  of  the  fame  Family,  or  Friends  of 
the   dead  Perfon  who  are  living,  may  be  provoked  to  break  the 
Peace ;  and  in  Cafe  of  a  Magiftrate  deceafed,  'tis  not  only  a  Breach 
of  the  Peace,  but  the  Government  is  abufed ;  and  if  the  Profecu- 
tion  for  a  Libel  is  either  by  an  Information  or  Indictment,  'tis  not 
*fcIJbg1ei'faIm2°-;  material  whether 'tis  true  *  or  falfe  j  but  if  an  Aftion  on  the  Cafe 
Hob.    253    Hard,  is  brought  againft  a  Libeller,  he  may  juftify  that  'tis  true. 
470-  The  Perfon  convicted  for  publifhing  a  Libel,  mult  either  contrive 

Lamb's  Cafe.     8  jt  himfelf,  or  be  a  Procurer  of  the  Contriver,  or  he  muft  be  a  ma- 
p*  J?'  licious  Publisher  of  it,  knowing  it  to  be  a  Libel ;  but  if  one  reads  a 

Libel,  or  hears  it  read,  'tis  no  Publication,  becaufe  before  he  hears  or 
4  reads 
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reads  it,  he  cannot  tell  whether  'tis  a  Libel  or  not ;  but  if  he  write 
a  Copy  of  it,  and  doth  not   deliver  it  to  another,  'tis  no  Publi- 


cation. 


§  XI.  Of  Ufurers,  Sodomites,  and  others. 

1.  Manifeft  Ufurers  and  Sodomites  can  neither  make  a  'Tefta- 

ment, nor  reap  any  'Benefit  by  another  s  Teftament. 

2.  Whofoever  is  forbidden  to  make  a  Teftament  by  reafon  of  fome 

Crime,  the  fame  Perfon  is  incapable  of  any  'Benefit  by  the 
Teftajnent  of  another. 

AS  manifeft  (1)  Ufurers,  Sodomites,  and  other  criminous  Per- 
fons,  are  forbidden  to  make  Teftaments  themfelves,  or  to  dif- 
pofe  their  Goods  by  their  laft  Wills,  (as  is  before  at  large  declared  *■, ) «  supra  part.  2.  §§ 
fo  are  they  forbidden  to  reap  any  fuch  Benefit  by  the  Teftament  of  *5>  16,17, 18. 
others,-  for  this  is  a  common  received  Conclusion,  (2)  that  he  that 
cannot  make  a  Teftament  or  laft  Will,  by  reafon  of  fome  Crime  by 
him  committed,  the  fame  Perfon  is  incapable  of  any  Legacy  of 
Goods  difpofed  by  the  Teftament  or  laft  Will  of  another  b.  «>  Giofl:  in  L.  is 

cui.   ff.    de    tefta. 
Soarax.  1.  rec.  fen.  verb,  teft,  n.  82.  refcrcns  hanc  op.  cffe  com.  Idem  Jul.  Clar.  §  tcft,  q.  45.  n.  2 

§  XII.  Of  an  uncertain  Perfon. 

1.  If  the  Teftator  make  John  at  Stile  his  Executor,  and  there 
be  two  Perfons  of  that  Name,  neither  of  them  is  to  be  ad- 
mitted. 

AN  uncertain  Perfon  (1)  cannot  be  Executor  nor  Legatary  c. « 5  incerris.  inftit. 
For  Example ;   the  Teftator  doth  make  Thomas  Lante  his  ^J6^'  FJ°'neA;n* 
Executor,  to  whom  alfo  he  giveth  all  his  Goods ;  and  there  be  two  csl?^er^c^,^ 
Perfons,  either  of  them  being  called  Thomas  Lante  ;  in  this  Cafe 
neither  of  them  is  to  be  admitted  <*.  inctrft^'fi 

Divers  other  Examples  of  Uncertainty,  with  divers  Declarations quis.  §  ti  inter.de 
of  every  Example,  do  appear  in  the  laft  Part  of  this  Book,  where  leSa-  2- 
the  Reader  may  be  more  fully  (atisfied  e,  in  what  Sort  this  former  e  mf.  part,  7.  §  6i 
Conclufion  is  to  be  admitted.  cum  % 


§  xift.  Of 
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§  XIII.    Of  a  Recufant  convidt 
i.  Whether  a  Recufant  convifi  may  be  Executor  or 'Tutor. 

>Y  a  Statute  lately  made  againft  Popifli  Recufants,  Becaufe  (i) 
)  Recufants  are  not  thought  meet  to  be  Executors  or  Ad?nini- 
Jlrators  to  any  Per/on  whatfoever,  nor  to  have  the  Education  of  their 
own  Children,  much  lefs  the  Children  of  any  other  the  Kings  Sub- 
a  Statut.  Regis  }a.-jebls  within  this  Realm  :  It  is  therefore  enacted  u,  That  fuch  Recu- 
cobi  An.  j.  c.  j.  j-mt  COuvitled,  or  which  Jloall  be  convicted  at  the  Time  of  the  Death 
of  any  Tejiator,  or  at  the  Time  of  granting  any  JdminiJlration, 
Jhall  be  difabled  to  be  Executor  or  JdminiJlrator,  by  Force  of  any 
Teflament  after  the  faid  AU  of  parliament  to  be  made,  or  Let- 
ters of  Jdminijlratioh  from  that  Time  to  be  granted  j  nor  floall  he 
have  the  Cujiody  of  any  Child  as  Guardian  in  Chivalry,  Guardian 
in  Socage,  or  Guardian  in  Nurture  ;  but  that  the  next  of  Kin  to 
fuch  Child  or  Children,  to  whom  the  Lands  cannot  lawfully  defcend, 
who  neverthelefs  Jhall  ufually  refort  to  fome  Church  or  Chapel,  and 
there  hear  Divine  Service,  and  receive  the  Holy  Sacrament  of  the 
Lord's  Supper  thrice  in'  the  Tear  next  before,  according  to  the  Laws 
of  this  Realm,  Jhall  have  the  G/ftody  of  the  fame  Child,  &c.  as  by 
the  faid  Statute  more  at  large  it  doth  and  may  appear.  By  which 
Statute  it  is  alfo  enacted,  That  every  married  Woman,  being,  or 
which  floall  be,  a  Popijh  Recufant  coizvitl;,  {her  Husband  not  ft  abid- 
ing convict  of  Popijlo  Recujancy^)  which  Jhall  not  conform  herfelf, 
and  remain  conformed,  but  Jhall  forbear  to  repair  to  fome  Church, 
or  ufual  Place  of  Common  'Prayer,  there  to  hear  Divine  Service 
and  Sermo?is,  {if  any  then  be,)  and  within  the  faid  Tear  receive 
the  Sacrament  of  the  Lord's  Supper  according  to  the  Laws  of  this 
Realm,  by  the  Space  of  one  whole  Tear  next  before  the  Death  of 
her  faid  Husband,  floall  (amongjl  other  'Penalties  exprejfed  in  the 
faid  JtT)  be  difabled  to  be  Executrix  or  Adminiftr  atrix  of  her  faid 
Husband,  and  to  demand  or  have  any  Tart  or  Portion  of  her  faid 
Husbands  Goods  or  Chattels  by  any  Law,  Cufiom,  or  Vfage  what- 
foever* 

Whether  an  Allen  may  be  an  Executor  or  Adminiflrator* 


K 


N  Alien  born,  and  not  made  Denizon,  may  be  an  Administra- 
tor, and  have  Administration  of  Leafes,  as  well  as  of  perfo- 
..  nal  Things,  becaufe  he  hath  them  as  Executor  in  another's  Right, 
tJmff-Snw'scSk  a°d  not  to  his  own  Ufe  :  And  adjudged  accordingly  x. 
Crook  pan  1.  fol.  9.  Debt  brought  by  an  Administrator  ;  the  Defendant  pleads  the 
y  p. 4 1  El.  rot  t  704.  p]aintiff  was  an  Alien  nee  :  Adjudged,  £uod  refpondeat  oufter  >. 
CrooVpart  3.  foL  A11  Alien  born  may  make  a  Will  and  Executors,  and  be  an  Exe- 
683.  n.  16.  cutor,  and  fue  as  Executor,  if  he  be  an  Alien  Friend,  and  not  an 

*5Ei«.ptf««iiu-s  Alien  Enemy  ;  fo  adjudged  *. 

Cafe.  An  Alien  is  a  Perfon  born  out  of  the  Alligeance  of  the  King, 

and  under  the  Ligeance  of  another  King  or  State  :   Denizons  are 

thofe  who  are  made  fo  by  Letters  Patent,  and  naturalized  Aliens  are 

4.  made 
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made  fo  by  Act  of  Parliament ;  but  the  Heirs  of  Dcnizons  are  not 
inheritable  to  their  Anceftors,  but  thofe  who  are  naturalized  are 
inheritable. 

Debt  upon  Bond  againft  the  Defendant  as  Executrix,  &c.  {hcWeiisver.miiians. 
pleaded  that  T".  S.  the  Teftator  was  an  Alien  born  in  France,  and  [,*,"  *?'1  m 
came  hither  without  the  King's  Licence  ;  the  Plaintiff  replied,  that 
the  faid  jT.  S.  from  the  Time  of  the  making  the  Bond  (upon  which 
this  Action  was  brought)  to  the  Time  of  his  Death,  continued  in 
"England  with  the  Leave,  and  wider  the  'Protection  of  the  King 
&  petit  judicium,  and  that  the  Defendant  might  anfwer,  (jc. 
and  upon  a  Demurrer  to  this  Replication  the  Plaintiff  had  Judg- 
ment that  the  Defendant  mould  anfwer. 

In  an  Action  of  Debt  for  Kent  againft  an  Adminiftratrix,  flie  Jmm  v.  Levermere, 
pleaded  the  Statute  3  2  H.  8.  cap.  16.  by  which  'tis  enacted,  That  Ls?  &dc, 7'  S'd' 
all  Leafes  made  of  cDivetting-houfes  or  Shops  in  the  King's  'Domi- 
nions to  a  Stranger,  Artificer,  or  Handicraft-man  bom  out  of  the 
Kings  Obeyfance,  Jhall  be  void,  he  not  being  a  Denizon.  Then 
flie  fcts  forth  that  the  Inteftate  Levermere  at  the  Time  of  the  Leafe 
made  (on  which  this  Rent  was  referved,  and  for  which  the  Action 
was  brought)  was  a  Stranger  Artificer  born  out  of  the  King's  Obe- 
dience, {viz.)  at  Paris,  in  the  Kingdom  of  France,  and  not  made 
a  Denizon  ,  and  therefore  by  Virtue  of  that  Statute  the  Leafe  was 
void ;  and  upon  a  Demurrer  to  this  Plea  the  Plaintiff  had  Judg- 
ment, for  there  are  three  Points  in  this  Statute,  (viz.)  that  the  Leafe 
muft  be  of  a  Dwelling-houfe,  that  the  Party  muft  be  an  Alien,  and 
that  he  muft  be  an  Artificer ;  and  the.  Defendant  did  not  aver  that 
this  Leafe  was  made  of  a  Dwelling-houfe, 

A  Devife  of  Lands  to  an  Alien  is  void,  s  j.ev.  $s, 
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The  Sixth  Part. 


§.  I.   Of  the  feveral  Kinds  of  Executors. 

1.  'Three  Kinds  of  Executors. 

2.  Executor  by  the  Lazv. 

3.  Executor  by  the  Ordinary. 

4.  Executor  by  the  Teflament. 

5.  'Divers  Kinds  of  Executors  teftamentary. 

6.  The  Office  of  an  Executor  teftamentary. 
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OW  followcth  the  Sixth  principal  Part  of  this  Treatife, 
wherein  I  promifed  to  fet  forth  the  Office  or  Duty  of  an 
Executor,  I  mean  of  an  Executor  teftamentary,  that  is 
to  fay,  of  him  that  is  appointed  by  the  Teftator  for  the  Performance 
of  the  Will. 

For  there  be  (1)  Three  Kinds  of  Executors,    or  Perfons  which 
have  to  deal  with  the  Execution  of  dead  Mens  Wills,  and  Difpofi- 

*  Specul.  <3e  inftit.  tion  of  their   Goods  4,   every  of  which   have  their  feveral  Offices. 
aHCua§'inUnrinVer°  The  firft  hath  his  Authority //w//  the  Lazv,  the  Second  from  the  Or- 

*  Dehac  tri'm'em-  dinary,  the  Third  from  the  Tefiator  i3. 

bri  executoris  di- 

vifione,  in  legitimum,  dativum,  &  tcftamentarium,  Specul.  ubi   fupra:    cui  adjungas  vclim  Jo.  de  Canibus 

traft.  dc  executoribus  ult.  volunt.  part.  2.  q.  3.  n.  22.  f.  (raihi)  120 

The  (2)  Executor  which  deriveth  his  Authority  from  the  La-tt\  is 

the  Bimop  or  Ordinary  of  every  Diocefe,  unto  whom  the  Execution 

of  Teftaments  and  Laft  Wills,  efpecially  ad  pas  car/fas,  (no  Exe- 

1  cutor 
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cutor  being  appointed  by  the  Tcftator,)  hath  appertained  c;  and  that c  L-nuili.L.fiqui's 
not  of  late  Time,  (as  fome  have  lately  dreamed,)  but  ever  fince Epifcop^&cicr.  " 
Chriftianity  was  hrft  received,  and  eftabliihed  by  imperial  Authority,  mm  nobis,  c.  nos 
or  very  mostly  after:    Nor  within   this  Realm  of  England  only,  ?u'dcm-  c-  ]?• de 

1  "i       nn  1  1        a  1  r  m   n  ■"  tefta.  extr.  c.  ftatut. 

where  the  Biihops,  to  whom  the  Approbation  or.  leltaments  apper-  decefta.i.^.provin- 
tains  d,  have  continually,  by  the  Royal  Confent  of  the  Kings  and «al.  conftjt.  Canr. 
Princes  of  this  Realm  e,  exercifed  this  Office,    and  executed   this  St.  lJJJJJ.  £«- 
Charge,  for  and  during  fo  long  Time,  and  fo  many  Ages,  that  (if  I  vine.  Ebor. 
be  not  deceived)  there  is  not  any  Memory  or  antient  Record  to  the  *  Lindw.  in  d.  c. 

tr       x  .-  /->i     •  n-       ■.  1  j  ji   >-i  t      itaCuc.  &  in   c.  ita 

contrary  f;  1  mean  hnce  Chriftianity  was  embraced,  and  Pagamfm  quorunc)am#  de  tc. 
abolifhed;  but  alfo  throughout  all  the  Kingdoms  and  Nations  with-  fta.  l.  3.  provinc. 
in  the  Chriftian  Empire.  For  not  only  by  the  Laws  Ecclefiaftical  S,  JJJ*^ ^J0'  t* 
ufed  and  obferved  for  many  Hundred  of  Years,  but  alfo  by  the  Ci-  libena'tem,  de  exe- 
vil  Law  h,  compofed  above  a  Thoufand  Years  fince  j,  this  Office  cur- tefta-  Doa.  & 
and  Charge  of  executing  the  aforefaid  Teftaments  and  Laft  Wills  f".'cT  *8' 

,  o.  _    ,  °    ,  ,  ...n  T        ,       _.  .  rc  C.  accidit.de  im- 

hath  been  impolcd  upon  the  reverend  Biihops :  In  the  Sincerity  or  munitateecclefiaft. 
whofe  Confciences  all  Chriftian  Laws,  and  namely  the  Law  of  this  Hbertacun1.L3.pro- 
Land,  hath  repofed  greater  Confidence  than  in  other  Lay-people,  a-i^Jn'd.&ftarat! 
bout  the  Performance  of  dead  Mens  Wills  k.  Hence  it  is,  that  eve-  ecciefiafticamm  li- 
rv  Bifliop  is  called  Ordinary,  as  if  other  Judges  were  in  this  Behalf  kerfa'um:    , 

J  r  i-      ^    1        tt  lr     •      •         1  itt/i  •    '  Lindw.  ind.  c.  ac- 

incompetent  or  extraordinary  '.  Hence  alio  it  is,  that  the  Bnhop  is  cidir.  qui  etfi  anci- 
called  Executor  kgitimf/s,  legal  Executor,  becaufe  he  only  is  ap-q"usfit,nonpotuir 
pointed  Executor  by  the  Law,  where  no  Executor  is  appointed  by  qau™ea"  Surna"nl 

the  Teftator  m.  veftig.aiTequi.nem- 

pe  cujus  regis  cem- 
poribus  illud  primo  fuerat  concclTum,  ut  ille  ingenue  facctur.  s  C.  tua.  c.  nos.  c.  Io.  de  reft.  excr.  h  L. 
nulli.  L.  fi  quis  ad  decl.  C.  de  epifc.  &  cler.        '  Anno,  viz.  Chrifti  536.  edicus  eft  ille  Juftiniani  codex,  in 

Juo  leges  iftse  inter  alias  inferuntur.  k  Perkins  in  tit.  de  teftamentis,  f.  94.  D.  Smich  craft,  de  repub.  Ang. 
ioz.  '  Ordinarius  vero  dicitur,  qui  lege,  vcl  confuemdine,  vel  principis  beneficio,  jurifdift.  univerfali- 
ter  cxercet.  DD.  in  L.  more,  de  jjur.  om.  judic.  ni  Spccul.  in  d.  §.  nunc  vero  aliqua,  de  Inftr,  edit.  Jo.  de 
Canib.  de  exec.  ulc.  vol.  part.  1.  q.  3.  Olden,  de  exec.  ult.  vol.  tit.  2. 

The  Executor  (3)  which  deriveth  his  Authority  from  the  Bijhop 
or  Ordinary  is  he  whom  we  call  Adminifirator n.     For  when  the  n  Specpl.  ubi  fupra. 
Executor  named  in  the  Teftament  doth  refufe  to  be,  or  cannot  be 
Executor,  and  when  no  Executor  is  named  in  the  Will ;  it  is  lawful 
for  the  Biihop  or  Ordinary  to  commit  Adminiftration  °,  and  to  an-  °Stat-Ed.  5.  an.jr, 
nex  the  Will  to  the  Letters  of  Adminiftration  P.     And  this  Admini-  UXi^ty'  **' §' 
ftrator,  having  his  Authority  from  the  Ordinary,  is  chargeable  with  PBrookAbridg.de, 
the  Performance  of  the  Will,  as  if  he  had  been  appointed  by  the  Te-  T^Tfu  "j  2°- 

,  .  111-tTr  7      •         -rr  1  r  J\       ■        ■       Brook  Abndg.  tit. 

ftator  1,  and  is  called  in  Law  Lxecntor  dativus1^  became  he  is  gi- Dcvife  35.  stat. 
ven  or  affigned  by  the  Ordinary,  to  whom  originally  and  by  Law  Ed.  3.  an. 3c  an. 
this  Execution  doth  appertain.  But  with  us  he  is  ufually  called  Ad-  nunt^ro^liquat 
minifirator  f,  becaufe  he  is  the  Ordinary's  Deputy,  or  as  it  were  his  de  inftr.edi.jo.de* 
Steward  or  Bailiff  to  deal  and  to  adminifter  in  ftead  of  the  Ordina-  Sp,^f"j*n*^ 
ry:  And  in  that  Refpecl  the  Ordinary  may  call  this  his  Admin iftra-  r  star.  Ed'.* 5.  an. 
tor  to  an  Account c  ;  and,  if  he  will,  may  at  any  Time  revoke  his  31-  c-  «•  &  Stat° 
Office  of  Adminiftration,  like  as  any  other  Man  may  revoke  his  At- 1  srat^Ed/j.an^i' 
torney  ".  p.  n. 

"  Brook  dt.Admi- 
rift.  n.  3.  8c  n.  33.  fi  Scat.  21  H.  §.  non  obftat,  quod  quser.  Sc  tamen  videtur  quod  ex  jufta  caufa  porerit  reyo= 
cari,  ut  in  cafu  Caroli  Ducis  SutFolcise,  5  Ed.  6.  non  tamen  pro  fiio  libitu. 

And  this  the  Ordinary  may  do,  not  only  exprefly,  but  alfo  fecret^  x  L,  ^  ^  . 
ly,  by  appointing  another  Adminiftrator  *.  If  a  Man  die  Inteftate,  fes  edit,  in.  Dow" 
after  whofe  Death  the  Ordinary  doth  firft  grant  the  Adminiftration  of  1599-  tit.  Exec,  n, 
his  Goods  to  one  Perfon,  and  afterwards  upon  Caufe,  or  peradventure  Jjsfjjjj^jtt 

Aaa  Without  in  prine.    ' "'    *r' 
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y  L'abridg.dez  ca-  without  Caufe  y,  doth  grant  Adrniniftration  of  the  Goods  of  the  laid 
feSubifupra,fo.iv7-Deceafed  to  another  Perfon;  in  this  Cafe  the  fecond  Adminiftration 
is  a  Secret,  but  as  effectual  a  Revocation  of  the  former  Adniiniftra- 
»  Ubi  fupra.  tion,  as  if  the  Revocation  had  been  expreffed  z  :  Not  much  unlike  a 
*  Minfing.&  VJgli-  fecond  Teftament,  which  is  a  Secret,  but  an  effe&ual  Revocation  of 
us  in  §.  pofteriore.  the  former  a ;  or  the  Conftitution  of  a  fecond  Proctor  or  Attorney, 
inftit.  qmb.  modis  wnereby  t}ie  former  is  as  effectually  revoked,  as  if  it  were  exprelly 
^L.fiquis.  §. final,  done  b.  Yet  the  Acts  done  by  the  former  Adminiftrator,  until  his 
fF.  dc  procur.        Authority  were  revoked,  are  good  in  Law  c. 

a£?£^      The  Reafon  given  in  the  old  Books  why  the  Ordinary  might  re- 
voke an  Adminiftration  is,   becaufe  by  Granting  the  Adminiftration 
no  Interefi  pajfed  to  the  Jdminifirator^  but  only  an  Authority  to  in- 
termeddle with  the  perfonal  Eftate  of  the  Inteftate,  which  feems  a 
very  ftrange  Reafon,  becaufe  it  hath  been  often  held,  that  all  inter- 
mediate Acts  done  by  the  firft  Adminiftrator  mall  ftand,  which  could 
never  be  if  an  Interefi  did  not  pafs  to  him. 
Taxmans  Cafe.         ^  gm  died  Inteftate,  the  Ordinary  granted  Adminiftration  to  E.  G. 
Grof^iiz.45P,  s.c.  who  was  cited  by  the  next  of  Kin  of  the  Inteftate  to  have  it  repealed ; 
Moor  396.  s.c.      and  pending  the  Suit  the  Adminiftrator  fold  the  Goods,  and  after- 
wards the  Adminiftration  granted  to  him  was  repealed ;  and  in  an 
Action  of  Trover  brought  by  the  new  Adminiftrator  againft  the 
Vendee,  it  was  adjudged  that  the  Sale  was  good,  which  could  never 
be  if  the  firft  Adminiftrator  had  no  Interefi  or  Property  in    the 
Goods,  for  a  Man  cannot  convey  a  Property  where  he  hath  none  -% 
and  fuch  a  Property,  that  tho'  the  Adminiftration  had  been  fraudu- 
lent, it  had  been  good  againft  the  fecond  Adminiftrator,  tho'  by  the 
a  13  Eliz.  cap.  6.   d  Statute  it  had  not  been  good  againft  Creditors. 
Trice  vcrfus  Partes.      Neither  can  the  Ordinary  repeal  an  Adminiftration  at  his  Plea- 
Sid.  280.  furC5  as  where  an  Adminiftrator  brought  an  Action  of  Debt,  (jr.  the 
a  Lev.  157.  S.  c.    Defcnfjant  pleaded,  that  the  Adminiftration  granted  to  the  Plaintiff 
was  repealed  and  granted  to  T.  S.  the  Plaintiff  replied  that  he  had 
appealed  from  that  Sentence ;  and  upon  a  Demurrer  it  was  adjudg- 
ed, that  the  Ordinary  having  executed  his  Authority  had  nothing  far- 
ther to  do,  for  he  could  not  revoke  it,  unlefs  for  a  juft  Caufe. 

The  Executor  (4)  which  dcriveth  his  Authority  from  the  Teftator 
is  he  that  is  named  Executor  in  the  Teftament,  or  to  whom  the  Ex- 
ecution of  the  Teftament  is  committed  by  the  dead  Man.  For  it  is 
lawful  for  every  one  having  Authority  to  make  a  Will,  to  appoint 
eSuprapart.5.  <j.  1.  an  Executor  for  the  Performance  of  the  fame  Will  e.  This  Exccu- 
1  Specul.  in  d.  §.  tor  is  termed  Executor  te(lamentarins>  a  teftamentary  Executor  f, 
K?m To  oiSde  and  hat!l  Ilis  Authority  immediately  from  the  Teftator  %  reprefent- 
Executor°uit.  Vol.  ing  the  Perfon  of  the  dead  Man  h;  and  may  without  the  Authority 
s  Plow,  li.i.incaf.  0f  the  Ordinary  enter  to  the  Teftator 's  Goods  and  Chattels  * ;  and 
•"sTch«dSbin&Rub  may  be  convented  by  the  Creditors  and  Legataries  of  the  Deceafed, 
deiur.dciib.c.n.K  as  elfewhere  is  declared  k  ;  and  after  the  Probation  of  the  Teftament 
Minting,  in  tit.  de  mav  ajf0  commence  Suit  againft  the  Teftator's  Debtors '.  And  he 
Kiib^S"  <loth  not  much  differ  from  him  in  Nature  whofe  Name  in  the  Civil 
L.  fi  res.  fF.  de  ex-  Law  is  hares  m ;  faving  that  Bares  by  the  Civil  Law  is  to  have  the 
ceP-  &  fjr*i"d-  Refidue  of  the  Teftator's  Goods,  and  may  convert  the  fame  to  his 
ca°.  7.  '  '  own  Ufe,  (the  Funerals,  Debts  and  Legacies  difcharged,)  albeit  the 

'  Plowd.  d.  caf.  in- 
ter Greisb.  &  Fox.  k  Supra  part.  4.  §.  z.  &  infra  hac  parte  §.  5.  '  Perkins   tit.  Teftament,  fol.  93. 
Brook  tit.  Executor,  n.  49.         m  Specul.  de  Inftr.  edit.  §.  nunc  vero  aliqua,  n.  16.  Lindw.  in  c.  ftarut.  lib.  3. 
provincial,  conft.  Cant.  verb,  prius.  tra&.  de  Repub.  Ang.  lib.  3.  c.  9.  Haddon  lib.  refor.  leg.  Ecclefi.  Ang.  tit. 
de  tefta.  c.  1.  c.  18.  Addc  quas  fupcrius  annotavi  part.  4.  §.  2.  in  princ. 

i  Teftator 
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Teftator  do  not  cxprcfly  Will  that  he  mould  have  the  fame  n  : ..  l.  3.  c.  dc  tc- 
Whereas  an  Executor  may  not  convert  the  Refidue  to  his  own  pri-  ftam.  mil.  §.  hsre- 
vate  Ufe  °,  nor  any  Part  of  the  Tcftator's  Goods,  more  than  that  tlTilat^et^L. 
which  is  left  unto  him  by  the  Teftator,  or  which  the  Ordinary  fhall  interdum.fF.de iiser! 
allow  him  for  his  Travel  and  Charges,  or  for  fome  other  Caufcs  j^ft- Lindw-ind- c- 
hereafter  exprefled  P.  Infomuch  that  if  the  Executor  die  Intcftate,  fca^'Tn  fin* 
the  Teftator  alfo  from  that  Time  fhall  be  deemed  Inteftate,  and  °  Mag.  Cham  e. 
Adminiftration  may  be  committed  in  this  Cafe  of  the  Goods  not lS>  p'ow' ,n  f-  '"- 

,      .    .  n       ,  n  J  tcr    Norwood     8c 

adminntred  H.  Rede.  Perkins  tit. 

Devifc,    c.  8.   fol. 
97.  Littleton,  fol.  40.    Ripa  in   L.  cum  filins  famil.  ff.  de  leg.  1.  n.  21.  p  Text,  in  d.  c.  ftatuimus.  Dom. 

Gem.  in  c.  religiofus.  lib.  de  tcfta.  6.  n.  9.  Doft.  &  Stud.  lib.  2.  c.  10.   Dyer  fol.  2.  &  infra  ead.  part.  §.  3. 
r..  14.        1  Brook  Abridg.  tit.  Adminiftr.  n.  141.  tit.  Execut.  n.  149.  Plowd.  in  caf.  inter  Grcisb.  &  Fox. 

Concerning  the  Office  of  him  that  is  appointed  Executor  by  Law, 
that  is  to  fay,  of  the  Bifhop  or  Ordinary,  and  likewife  concerning 
the  Office  of  the  Executor  appointed  by  the  Ordinary,  that  is  to  fay, 
of  the  Adminiftrator,  I  do  not  here  purpofe  to  entreat;  but  only  of 
the  Office  of  an  Executor  teftamentary. 

Of  (5)  Executors  teftamentary  there  be  divers  Kinds:  That  is  to 
fay,  fome  be  nude  Executors,  fuch  as  do  reap  no  Commodity  by 
the  Teftament r  $  others  not  meer  or  naked  Executors,  but  are  to  jeD]D;!"  IjpfiT<luis' 
receive  fome  Benefit  thereby,  and  may  commence  judicial  Action  f :  Athon.  In  legadrf. 
And  again,  of  Executors  fome  be  univerfal,  and  fome  particular  Ll«bertatem,decxe- 
But  becaufe  I  fee  no  great  Ufe  of  thefe  Diftinclions  here  in  this  "SfriSkld.  in 
Place,  I  mail  fpeak  of  an  Executor  teftamentary  generally,  and  asd.  l.  fi  quis.  ubi 
it  is  asreeable  to  every  teftamentary  Executor,  be  he  nude,   or  o-  d?cet  executor,  di- 

,  Pr  .        r  1  '         •       1       „     J  CI  pofle  nudum  du- 

therwife,  univerial,  or  particular  u.  plici  refpeftu,  vei 

ob  defeftum  com- 
modi,  vel  ob  defeftum  aflionis.  *  Olden.  tra£t.  de  execut.  ult.  vol.  tit.  3.  &  fupr.  part.  4.  §.  18.  Bar.  in  L. 
a  filio.  tf.  de  alimen.  leg.  u  De  officio  executoris  in  generc,  dcinde  de  officio  executoris  tcftamentarii,  lc- 
gitimi,  dativi,  in  fpecie,  vide  poft  alios  Jo.  de  Canib.  de  execut.  ult.  volunt.  2.  part. 

The  (6)  Office  of  every  Executor  teftamentary  confifteth  in  Two 
Things :    The  firft  is,    in  accepting  or  refufing  the  Executorfhip  x  ; «  vide  sichar.  in 
the  fecond  dependeth  on  the  Refolution  of  the  Executor  in  accept-  Rub.  de  jure  deiib. 
ing  or  refufing  the  Executorihip.     For  if  he  do  accept  the  Execu-  §§,  zm,  r'ead,Parc' 
torfliip,  then  his  Office  is  extended  diverfly :  But  efpecially  it  confift- 
eth in  making  of  an  Inventory  y  ;   in  procuring  the  Probate  of  the  y  inf.  ead.  part.  §.6. 
Teftament  z  ;  in  the  Payment  of  Debts  and  Legacies  a ;  and  finally,  zinf.ead.  part.  §.n. 
in  the  Making  of  an  Account  b.    But  if  he  refolve  to  refufe  the  Exc-  KSSSStiJ! 
cutorfhip,  his  Office  is  fo  much  the  lefs,  confifting  only  in  the  A- 
voiding  of  fuch  Things  whereof  Mention  is.made  hereafter  c.  cinf.ead.part.§.s2. 


a  a  a  i  II.  Of 


c 
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§  II.  Of  the  Accepting  or  Refufing  the  Executorfhip : 
and  firft,  whether  the  Executor  may  be  compelled 
to  accept  the  fame.     See  Pofiea  Cap.  22. 

1.  T)icers  Qtteftions  about  the  Accepting  or  Refufing  of  the  Exe- 

cMorJbip. 

2.  The  Executor  may  be  cited  to  accept  or  to  refufe  the  Execn- 

torfoip. 

3 .  If  the  Executor  be'iTig  cited  will  not  appear ',  the  Ordinary  may 

commit  the  Jdmimjiraticn  of  the  Goods  of  the  E)eceajed. 

4.  If  the  Executor  named  refufe  the  Executorfloip-,  the  Ordinary 

may  commit  the  Jdminiftration. 

5 .  The  Executor  cannot  be  precifely  compelled  to  undertake  the 
Executorfloip. 

6.  What  if  he  have  already  meddled  with  the    Goods  of  the 

Teftator  ? 

7.  Whether  the  Executor  refufing  the  Executorfjip,  JJjall  lofe  his 

Legacy  given  u?ito  him  in  the  fame  Te (lament. 

*Oncerning  (1)  the  Accepting  or  Refufing  of  the  Executorship, 
(  three  Queftions  may  be  demanded.  Firft,  whether  he  that  is 
named  Executor  in  the  Teftament  may  be  compelled  to  undertake 
aDehacCKconfu-  the  Exccutorfhip,  or  that  it  is  in  his  Power  to  refufe  the  fame  a. 
fe"w.  %'tefta;  Secondly,  What  is  to  be  confidered  of  him  that  is  named  Execu- 
cxtr.  Panor.  in  c.  tor,  whereby  he  may  be  refolved  whether  it  were  better  to  accept 
ffTnlTdek?  or  rc^c  tne  Executorfhip  b.  Thirdly,  How  long  Time  he  that  is 
2i  fj.  '       named  Executor  hath  to  deliberate  and  determine  of  accepting  or 

b  infra  <j  prox.       refufing  the  Exccutorfhip  c. 
cinfr.cad.part.54.      To  the  firft  it  may  be  anrweredj  that  he  (2)  that  is  named  Exe^ 

cutor  may  be  cited  to  appear  before  the  Ordinary,  or  other,  having 
Authority  to  prove  the  Will,  and  there  either  to  accept  the  Exccu- 
i  Boi.  Panor.  &  torfhip,  or  at  lcaft  to  refufe  the  fame  d.  And  in  cafe  (3)  either  he 
Bar.  ubi  fupra.  will  not  appear,  or  appearing  (/\)  refufe  to  prove  the  Teftament, 
piowd.Tn  caiu^in- tjie  Qrdjnary5  or  other  Judge,  may  commit  the  Adminiftration  of 
« Brook  kbridg.  tit'  the  Goods  of  the  Deceafed,  as  if  he  had  died  Inteftate  e  ,•  and  the 
adminift.  n.  32.  tit.  Adminiftrators  have  Adtion,  and  may  adminifter  the  Goods  of  the 
flat-Vs.4^!'.  Deceafed,  as  if  he  had  died  Inteftate  :  And  their  Authority  or  Aft 
c.  5.  '    done  is  good  and  effectual  in  the  Law  f  in  the  mean  Time,  until 

&Bp?o°wdUii[Tr' thc  Executors  undertake  the  Executorfhip  e  ;  for  then  the  Ordinary 
b  Bald,  in  l.  "de-  may  revoke  the  Adminiftration  before  by  him  committed  h. 

beri.   C.    de    fidci 

comm if.  liber.  Plowd.  in  d.  caf.   inter  Greisb.  &  Fox.         h  Brook  Abridg.  tir.  admin,    n.  53.  quod  facilius 

procedit,  cum  adminiftratio  commifTa  fucrit  (ut  femper  folet)  falvo  jure  cujufcunque,  &c. 

Yet  neverthelefs,  if  the  Ordinary  knowing  that  there  is  a  Tefta- 
ment, and  an  Executor  named  therein,  adventure  to  grant  Admini- 
ftration of  the  Deceafed's  Goods,  not  having  firft  called  the  Execu- 
tor to  prove  the  Will,  and  to  accept  or  refufe  the  Exccutorfhip  j  in 
this  Cafe  it  feemeth,  that  when  the  Executor  mall  prove  the  Will, 
•  Labridg.  dex  ca-  he  may  fue  the  Adminiftrator  in  an  Action  of  Trefpafs  \  notwith- 
fes edit. Anno Dom. (landing  the  Adminiftration  granted  by  the  Ordinary,-  for  that  he 
M99- t^adminiftr.  jiath  no  Pcwer  t0  grant  Adminiftration,  but  when  the  Perfon  6c- 
y  2  ceafed 
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ccafed  did  die  Inteftatc,  or  that  the  Executor  either  will  not  or  can- 
not perform  the  Office  of  an  Executor  k.  *  Stanit.  h.  8.  an. 

But  he  (5)  that  is  named  Executor  cannot  be  prccifeiy  compelled  to  ~1'  c"  *' 
{land  to  the  Will,  and  undertake  the  Executorship  ',  unlcfs  (6)  he  'Panor.inc.lo.de 
have  already  meddled  with  the  Goods  of  the  Tcfiator  as  Execu- teft-  «rr.  n-  %-  01- 
tor ;  for  then  he  is  not  only  to  be  compelled  to  perform  the  Office  voTum?  til**'-  "^ 
of  an  Executor  ra  ;  but  alfo  if  he  mould  refufe,  and  the  Ordinary  fin. 
commit  the  Adminiftration  unto  him,  this  Rcfufal  is  void,  and  he  ",'  Pan°.rv  &  o1' 
mall  be  charged  as  Executor  ».  £"-.  tlll\ft 

_     .  ,     .  extr.  Plowd.  in  caf! 

inter  Grcisb.  &  Fax.        "  Fuz.  Abridg.  tit.  executor,  n.  i<. 

'Tis  fo  by  the  Civil  Law  with  which  our  Law  agrees :  As  for  In-  ■M™i>*rn  vcrf  ow 
fiance ;  the  Teftator  being  pofTofTed  of  a  Term  for  Years,  made  Da-  ^"Tlcv^isI". 
<vid  his  Sen  Executor,  and  died,  who  proved  the  Will  of  his  Father,  s.  c.  t.  Jones  72! 
and  made  Hay  Executor,  and  then  the  Son  died ;  but  Hay  not  pro-|-  c  2  Modl  J46- 
ving  the  Will  of  the  Son,  Adminiftration  de  bonis  noil  of  the  Fa- 
ther was  granted  to  one  Bradburne^   (who  knew  nothing  of  the 
Will  of  the  Son)  and  he  fold  the  Term  for  a  valuable  Considera- 
tion :  Then  Hay  the  Executor  of  the  Son  refufed  to  prove  his  Will, 
and  the  Adminiftration  to  Bradburne  was  repealed,  and  a  new  Ad- 
miniftration de  bonis  11011  was  granted  to  the  Defendant  Cunning- 
ham i  the  Queftion  was,  whether  the  firft  Adminiftration  de  bonis 
noil  granted  to  Bradburne  before  Hay  had  refufed,  was  good  or 
not ;  and  adjudged"  that  it  was  not,  becaufe  Hay  had  the  abfolute 
Property  of  the  Eftate  in  him  before  the  Rcfufal,  and  might  have 
fold  the  Term  before  Probate  of  the  Will ;  and  if  fo,  then  the  Ad- 
miniftration granted  before  he  had  refufed  was  void,  and  his  Rcfu- 
fal after  the  Adminiftration  granted  to  Bradburne  mail  not  relate 
to  make  that  good,  which  was  void  for  Defect  of  Power ;  and  fo 
the  Sale  by  him  was  void. 

Moreover,  though  (7)  the  Executor  named,  who  hath  not  med- 
dled with  the  Adminiftration  of  the  Goods  of  the  Deceafed,  cannot 
be  precifely  or  abfolutely  compelled ;  yet  if  any  Legacy  be  left  unto 
him  in  the  Teftament,  he  may  be  compelled  to  ftand  to  the  Execu- 
torship, or  elfe  to  lofe  the  Legacy ;  fo  that  he  fhall  not  reap  the 
Benefit,  if  being  duly  admonifhed,  he  refufe  the  Burthen  °.  °  Qua-  politic  lo- 

cum vendicat,  eti- 
amfi  executor  fit  conjun&a  perfona,  ut  habet  communis  opin.  Gr.  Thefaur.  com.  op.  verb,  tutor.  Rom.  con- 
fil.  255.  Add.  Jo.  de  Canib.  d.  traft.  de  executor,  ubi  plures  enumerat  hujus  rcguls  limitationes,  nempe 
quod  non  eft  compellendus ;  quarum  firmitatem  quia  fufpe&am  habeo,  eas  filentio  prsctereo. 

.  The  Perfon  to  whom  Adminiftration  is  granted  may  refufe  to  34  H.  6.  16. 
take  it  upon  him  if  he  will,  for  the  Ordinary  hath  not  Power  to 
compel  him  to  accept  it. 

But  in  fomc  Cafes  he  cannot  refufe,  as  where  an  Executor  (after  9  Ed.  4. 3?. 
a  Caveat  cntred)  took  the  ufual  Oath,  and  afterwards  refufing,  and  l  Vent-  S3?- 
another  endeavouring  to  get  Adminiftration,  the  Executor  who  had 
refufed,  contefted  the  Adminiftration  with  him  in  the  Spiritual 
Court ;  and  it  being  decreed  againft  him  in  that  Court  upon  a  Sup- 
pofition  that  he  was  bound  by  the  Rcfufal ;  he  appealed  to  the  De- 
legates, and  pending  the  Appeal,  he  moved  for  a  Mandamus  to 
that  Court,  to  be  admitted  to  prove  the  Will,  and  had  it  for  having 
taken  the  Oath ;  that  Court  had  no  further  Authority,  and  there- 
fore ought  not  to  have  allowed  his  Rcfufal,  but  to  have  granted 
the  Probate  to  him. 

Tref- 
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Trefpafs.  It  was  found  by  Verdict,  that  Sir  Ralph  Rozvlet,  being 
pofleffed  of  a  Term,  made  his  laft  Will,  and  thereof  made  the  Lord 
Keeper  "Bacon,  Catlin  Chief  Juftice,  and  others  his  Executors,  and 
devifed  the  Term  to  the  Lord  Catlin,  and  died  ,•  all  the  Executors 
wrote  a  Letter  to  Dr.  Dak,  Judge  of  the  Prerogative  Court,  that 
they  could  not  intend  the  Execution  of  the  Will,  and  defired  him 
to  commit  the  Adminiftration  to  Henry  Qcodyer,  the  nest  of  Kin 
to  the  Teftator;  the  Adminiftration  was  accordingly  granted,  but 
the  Regifter  entred  the  Caufe,  viz.  for  that  the  Executors  did  de- 
fer fujeipere  o?ius  teftamenti ;  after  this,  Catlin  entred  upon  the 
Land  devifed  to  him,  and  granted  it  over :  The  Doubt  was,  whe- 
ther this  Grant  was  good.  i.  Whether  the  Letter  was  a  fufficient 
Renunciation.  2.  Whether  (if  they  once  refufe)  they  may  after 
Adminiftration  granted,  adminifter  at  their  Plcafure.  Dr.  Ford  de- 
clared to  the  Juftices,  that  by  the  Civil  Law  a  Renunciation  may  as 
well  be  by  Matter  in  Fact,  as  by  a  judicial  Act ;  and  they  may  re- 
fufe by  Parol :  And  cited  a  Rule  in  the  Civil  Law,  Non  cult  ejje 
hares,  qui  ad  alium  vult  transferre  hareditatem ;  and  Hareditas  eft 
totu?n  jus  quod  defu?it~lus  habuit.  And  to  the  Second  he  faid_,  Qui 
fe?nel  repndiaverit  hareditatem  amplins  hareditatem  petere  non  po- 
tefi  i  and,  Qui  femel  repudiaverit,  mail  not  afterwards  be  Execu- 
tor, quia  tranfit  in  contraUum  :  And  that  Executors  cannot  refufe 
for  one  Time,  but  for  ever ;  but  they  may  pray  Time  to  confider 
of  taking  upon  them  the  Executorfhip,  and  it  ought  to  be  granted ; 
and  in  that  Cafe  the  Ordinary  is  to  grant  in  the  mean  Time  literas 
{id  colligendum,  &c.  but  is  not  to  grant  Adminiftration.  And  for 
thefe  Reafons,  there  being  a  Refufal,  the  Grant  made  after  Ad- 
miniftration committed  was  void ;  and  fo  was  the  Opinion  of  the 

r  M.  29  &  50  Eliz.  Court  P. 

C.  B.  Broker  verfus 

Charter.  Crook  part  3.  fol.  92.   Owen  44.  S.  C.    Moor  271.  S.  C.    1  Leon.  153.  S.  C. 

aAttions  maintainable  by  Executors  or  Adminifirators. 

EXecutors  may  charge  Perfons  for  any  Debt  or  Duty  due  to  the 
Teftator,  as  the  Teftator  himfeif  might  have  done ;   and  the 
fame  Actions  that  the  Teftator  himfeif  might  have  had,  the  fame 
for  the  moft  Part  may  Executors  have  alfo.    And  therefore  it  was 
adjudged,  that  Executors  may  have  and  maintain  a  Trover  and  Con- 
1  h.  37  Eliz.  B.C.  verfion  upon  Trover  and  Converfion  in  the  Time  of  the  Teftator  1. 

Eliz.   Counrefs  of 

Rutland  vcrf.  Ifabel  Countefs  of  Rutland.  Crook  part  3.  fol.  377.  H.  21  Eliz.  rot.  410.    Ruffe!  and  Prat's  Caf. 

Ibid.  lib.  5.  fol.  30.  Ritffet's  Cafe. 

If  three  Executors  bring  a  Trover  and  Converfion,  and  the  one  is 

an  Infant,  and  they  all  fue  by  Attorney,  it  is  good,  becaufe  they 

are  all  but  one  Perfon,  and  fue  en  auter  droit,  and  not  in  their  own 

Right ;  and  it  is  not  reafonable  that  one  or  two  mould  fue  by  At- 

r  iC!°gk  par£  *'  torney,  and  a  third  by  Guardian  or  prochein  amie  r. 

Quare  Impedit  lieth  for  an  Executor  upon  a  Difturbance  made  in 

2U5js£ri*e  Life-time  of  tllc  Teftator  f. 

de  LictjieTd.       Ut     Trefpafs  by  an  Adminiftrator,  de  bonis  afportatis  in  vita  inteftati  : 

After  Verdict  it  was  moved  in  Arreft  of  Judgment,  that  this  Action 

is  not  given  by  the  Statute  of  4  E.  3.  cap.  7.  but  ruled  without 

^  Ar.su- 
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Argument,  that  the  Adion  lay  by  the  Equity  of  the  Statute ;  for  it '  p-  57  Eli*.  B.  r. 
is  in  equal  Mifchief  *.  Smhbv.Vangarai- 

J'i„  r    .         i-r,  rr.  .r  7  ?,-^„       W-  Crook  part  3. 

An  sJjjumpjit  by  the  Executor  upon  a  Troimfe  made  to  the  Tejta-fo.  3S4. 14  h.  7.15. 
tor-,  and  did  not  mew  forth  the  Teftament  in  the  Declaration  :  Ad- 
judged, that  it  is  Matter  of  Subftance,  not  of  Form  ;  for  otherwife 
the  Executor  doth  not  intitle  himfelf  to  the  Adion,  without  mew- 
ing the  Teftament  n.  «  m.  38  &  39  Eli% 

B.  R.  Edwards  vcr. 
Staplettm.  Crook  part  5.  fol.  551.  Crook  part  2.  pi.  1.  P.  10  Jac.  B.  R.  Brownlngv.  Fuller.  1  Bulft.  200.  S.  C. 

But  the  Lav/  is  now  altered  as  to  that  Point,  for  the  cProfert  hie  l  Vent-  20°- 
in  Curia  literas.,  &c.   is  held  to  be  Matter  of  Form,   and  not  of 
Subftance  ;   and  my  Lord  Hale  was  always  of  that  Opinion,   but 
becaufe  of  different  Judgments  it  was  thought  necefiary,  amongft 
other  Alterations  made  in  the  Law,  to  fettle  this  Matter  by  *  Ad:  of  *  l6Sci  Car 
Parliament,  (viz.)  'That  after  a  Verdicl  Judgment  flmll  not  be  fiaid  cap.  8. 
for  not  producing  Letters  of  Adminiftration. 

Trefpafs  by  the  Plaintiff  as  Executor  of  A.  againft  23.  for  that  he 
took  and  efloined  Goods  to  Places  unknown  which  were  the  Tefta- 
tor's  tempore  mortis  fu<e->  &c.  the  Defendant  thereupon  demurred  in 
Law  :  It  was  moved  that  this  Declaration  was  not  good,  becaufe 
there  ought  to  have  been  mentioned,  that  the  Goods  were  taken  ex- 
tra cufiodiam  [nam ;  as  the  Regiji.  fol.  49.  42  E.  3.  26.  48  E.  3.  10. 
11  H.  4.  12.  But  adjudged,  that  becaufe  the  Plaintiff  had  Eledion 
to  bring  the  Action  either  of  his  own  Pofleflion,  or  as  Executor, 
and  forafmuch  as  by  the  Teftator's  Death  the  Pofleffion  is  caft  upon 
the  Executor ;  it  is  to  be  intended  that  the  Goods  were  in  cujlodia  x  H  Tac  B  R 
fua,  and  for  that  Caufe  the  Declaration  was  adjudged  good  x.  Adams  v.  cbeverei, 

Scire  facias  in  Chancery  as  Adminiftrator  to  G.  Earl  of  S.  upon  Crook  Part  2>  foL 
a  Recognizance  of  4000/.  conditioned  for  Performance  of  Cove- II3' 
nants ;  the  Parties  being  at  Iffue,  it  was  given  for  the  Plaintiff  C.  Z?. 
It  was  moved  in  Arreft  of  Judgment,  becaufe  it  is  not  mentioned 
in  the  Writ,  Qiiod  profert  literas  adminiflrationis ;  but  becaufe  it 
was  in  a  Writ  founded  upon  the  Record,  and  the  Courfe  is  not  to 
mention  it  in  Writs,  and  fo  be  all  the  Precedents  in  Chancery ;  it 
was  ruled  to  be  well  enough  y.  y  39  &  40  eh*. 

the  Earl  of  Shrewf- 
hury  verfus  Sir  Walter  Lewfon.  Crook  part  3.  fol.  592. 

The  Stat.  4  E.  3.  is  taken  by  Equity,  and  Adminiftrators  who 
are  in  the  fame  Mifchief  mall  have  the  fame  Remedy,  albeit  they  ,      „  _, , 

1  L  1  •        1       ^  »  J  J   r  14  H.  7.  I  7.  Old 

be  not  named  in  the  Statute  z.  N.  b.  103.  7  h.  4. 

An  Executor  mall  have  a  Replevin  of  Goods  taken  in  vita  teftatoris,  6- 
and  likewife  an  ejeUione  firm*  of  an  Oufter  made  to  the  Teftator  a.   a  °ld  N-  B-  I2> 
.  _  A  Man  condemned  in'  Debt  and  imprifoned,  if  the  Gaoler  fuffer  I7      3"  csec>  lo6° 
him  to  efcape,  the  Party  or  his  Executors  may  have  an  Action  of 
Debt  againft  the  Gaoler  b.  b.F-^.  b.  121.  a. 

An  Adion  for.  Debt  is  brought  againft  B.  and  Judgment  againft  f l™' c 
him  for  it,  and  he  imprifoned  ;  J.  dies,  the  Gaoler  fuffers  %,  to 
efcape ;  an  Adion  of  Debt  will  He  for  the  Executor  or  Adminiftra- 
tor upon  this  Efcape  againft  the  Gaoler ;  but  if  he  be  imprifoned 
upon  a  mean  Procefs,  as  a  Latitat  or  Bill  of  Middlefex,  quare ;  be- 
caufe it  is  a  perfonal  Fad  done  to  the  Party,  and  fo  moritur '.'. cum 
perfona  c.  e  T.   2  Car.  rot 

1365.  Lem.rfons and 
JD/i l-fin's  Cafe.  B.  R.  Poph.  rep.  189.  Vid.  T.  14  Jac  Probe  and  Main's  Cafe,  quod  fjjr  mean  proves  put 
efcape  aftion  ne  gift.  Popham.  rep.  192.    W.  Jones  173.   S.  C.  Latch.  167.  S.  C. 

Anno> 


j  68  Of  the  Office  of  an  Executor.  Part  VI. 

W.  Jones  173.  Anno  3  Car.  2.  An  Action  was  brought  by  an  Executor  againft  a 

Gaoler,  who  fuffered  a  'Prifoner  on  mefne  Procefs  to  eicape  in  the 
Life-time  of  the  Teftator ;  and  upon  a  Demurrer  to  the  Declara- 
tion, two  Judges  were  of  Opinion  that  the  Action  did  Jie,  if  not  at 
Common  Law,  yet  by  the  Equity  of  the  Statute  4  Ed.  3.  cap.  19. 
de  bonis  afportatis  in  vita  teflatoris,  which  Statute  ought  to  have 
a  favourable  Conftruction,  in  order  to  the  Advancement  of  Juftice, 
(jc.  Two  Judges  of  a.  contrary  Opinion  that  the  Action  did  not 
lie,  not  at  Common,  becaufe  it  was  not  grounded  on  a  Contract,  as 
Debt,  Covenant,  &c  that  an  Executor  could  have  no  Action  which 
arifed  ex  maleficio,  as  'Trefpafs,  Vi  &  armis,  battery,  and  fuch  like, 
though  he  might  have  an  Action  grounded  on  a  Contract,  which 
this  is  not ;  neither  fhall  he  maintain  it  upon  the  Eqtiity  of  the 
Statute,  for  that  only  gives  him  an  Action  of  Trefpafs  for  Goods 
of  his  Tefiator  carried  atvay  in  his  Life-time,  which  Action  he  could 
not  have  before  this  Statute  ;  it  gives  no  Remedy  for  any  other  Tref- 
pafs,  as  Aflault,  Battery,  (jc.  Now  in  this  Cafe  the  Trefpafs  did  not 
concern  the  Goods  of  the  Teftator,  but  it  was  for  fuffcring  the  Party 
to  efcape ;  'tis  true,  this  Statute  hath  been  extended  by  Equity  to 
other  Actions,  which  concern  the  Goods  of  the  Teftator ;  therefore 
the  Executor  may  bring  Trover  for  Goods  taken  and  converted  in 
the  Life-time  of  the  Teftator. 

An  Executor  or  Adminiftrator  may  have  a  Super fedeas  upon  a  Writ 
of  Error  brought  by  the  Executor  or  Adminiftrator,  without  fpe- 
cial  Sureties  to  pay  the  Condemnation,  if  the  Judgment  mould  be 
affirmed;  and  the  Stat.  3  Jac.  cap.  8.  that  all  Actions  of  'Debt,  &c. 
muft  be  intended  where  it  is  againft  the  Tarty  himfdf,  upon  his 
Obligation,  or  where  Judgment  is  general  againft  the  Executors; 
but  where  the  Judgment  is  fpecial,  that  Execution  fhall  be  of  the 
Goods  of  the  'Teftator,  and  Damages  oiily  de  bonis  propriis,  it  is 
not  reafonable  that  the  Party  mould  be  enforced  to  find  Sureties  to 

i  M.  a  Jac  Gold-  pay  the  entire  Condemnation  with  his  own  Goodi  d. 

fmith  ver.  the  Lady 

Pfe  Executrix.  Crook  part  2.  fol.  352.  Crook  part  1.  fol.  42.  Mtldmay'sCaCc. 

A.  as  Adminiftrator  of  5?.  brings  an  Action  for  Debt  againft  C. 
and  had  Judgment  to  recover;  C  being  imprifoned  for  it,  cfcapes; 
A.  as  Executor  of  B.  brings  an  Action  for  this  Efcape :  And  ad- 
judged the  Action  doth  not  lie,  becaufe  the  firft  Recovery  was  as 
Adminiftrator,  and  the  Action  upon  the  Efcape  is  as  Executor,  which 
cannot  be,  that  one  fhould  die  Inteftate,  and  yet  have  an  Execu- 
tor ;  and  this  Action  being  brought  as  Executor,  difaffirms  the  firft 
Suit,  which  fuppofes  a  dying  Inteftate  ;  and  the  Action  upon  the 
1 "'  liflTiambift  EfcaPe  0USht  t0  Puri*ue  tne  firft  Action  *.     There  was  no  Objeaion 
Crook  part  2.  foil  to  the  Action,  but  to  the  Form  of  the  Declaration,  {viz.)  becaufe  ■ 
394. 3  Bulft,  1 1  a.  the  Plaintiff  declared  againft  the  Defendant  as  Executor,  when  he 
had  recovered  the  Judgment  as  Adminiftrator  againft  the  Perfon 
who  efcape  d. 

If  a  Man  recover  as  Adminiftrator,  where  he  is  Executor,  the 
Party  againft  whom  the  Recovery  is  mall  have  an  Audita  Querela^ 
f  Crook  parti,  fol.  fuppofing  that  he  had  no  Right  to  recover  f. 

394.  j  R.  3.  fol.  s.  jf  m  Action  be  brought  as  Adminiftrator,  he  ought  to  fhew,  & 
g  m.i 4  Jac.  sir  Jo.  profert  hie  in  Curiam  litems  ad?uiniftratorias  ;  for  it  is  Matter  of 
c«»'s  Cafe,  crook  Subftance,  and  not  aided  by  any  Statute  b  ;  this  is  now  altered. 

p.  2.  fol.  409,  412.  ~  .         "    ■  ~  J  J 

2SH.  6. 31. 16  e.  See  Anted. 

4.  S.    21  H.  6.  tp 

PI.  Com.  52.  1  If 
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If  an  Executor  brings  an  Action  and  recovers,  and  dies  Inteftate, 
the  Adminiftrator  of  the  hrft  Man  may  not  fuc  Execution  by  Scire 
fac.  for  there  is  not  any  Privity  between  them  h.  :  »>  2($  H.  s.  7.  c  lib. 

......  -  ,  ,  ,  5-  fol.  9.  Brudvel's 

Can  C.  lib.  1.  iol.  J 1.  Shelley  s  Caf.  Andcri.  rep.  part  i.  c.  49.    2  R.  3.  fol.  S.    io  E.  a.  16. 

A  Woman  and  another  Perfon  were  made  Executors,  the  Woman 
took  Husband,  who  did  not  alter  the  Property  of  the  Goods  of  the 
Teftator ;  and  then  the  Wife  died  :  It  was  adjudged  that  the, other 
Executor  might  have  an  Action  of  Detinue  againft  the  Husband  for 

the  fame  Goods  ».  1  *«  i?11*"  E°nd" 

An  Executor  brings  Debt  upon  an  Obligation,  the  Defendant  pleads  0<        p" 
Non   eft  factum,  and  found  for  him :  Adjudged  that  the  Plaintiff 
fliould  pay  no  Colts  upon  the  Stat.  4  Jac.  becaufe  he  fues  e?i  avtcr 
droit,  and  of  Matter  which  lay  not  in  his  Cognizance ;  therefore  the  k  M      Tac   Ha ,, 
Law  never  intended  to  give  Cofts  againft  him  k.  wanh  vcrf.  David. 

If  an  Adminiftrator  recovers  Damage  on  Trefpafs  de  horns  afpor-Crook,^Yl-  2- *"!' 
tatis  in  vita  tejlatoris,  and  then  die  Inteftate,  his  Adminiftrator  may  z"9'   e  v>1  ?' 
have  Execution  thereon ;  otherwile  of  a  Debt  recovered  which  was 
due  to  the  Inteftate  '.  '  M-  44  &  45  Bh'«. 

If  J.  make  a  Promife  to  ~B.  and  after  "B.  dies  Inteftate,  and  Admi-  MoorHrep!  n.  931! 
niftration  of  his  Goods  be  committed  to  C.  who  after  dies  alfo  In-  2  Cro-  27i-  s.  c. 
teftate,  and  after  Adminiftration  is  committed  to  T>.  of  the  Goods 
of  C.  in  this  Cafe  ID.  cannot  have  an  Action  on  the  Promife  made 
to  $.  as  Adminiftrator  to  C.  for  he  is  not  Adminiftrator  to  B.  in 
that  Adminiftration  was  not  granted  to  him  of  the  Goods  of  B.  un-    ,,     ^     n  n 

j     •     n.     J  u     r>  m  n'M-  1 5  Car.  B.R. 

adminiftred  by  C  m.  intcr  g#«  and  os- 

A  Perfon  made  a  Leafe  for  Years  rendring  Rent  at  Michaelmas,  &?»■»•  Roll's  abridg. 
or  within  a  Month  after  ;  the  Leflee  enters ;  the  Leflor  dies  within  tlC" execut"  ht' E' 
ten  Days  after  Michaelmas :  Adjudged  that  the  Executor  had  no 
Remedy  for  this  Rent,  for  the  Rent  was  not  due  in  the  Teftator's 
Time,  nor  until  the  End  of  the  Month ;  and  in  fuch  Cafe  the  Rent 
mail  go  to  the  Heir,  and  not  to  the  Executor  n.  n  t.  39  Eliz.  c.b. 

Pilkixgtoti  ver.  DaU 
ton.   Crook  part  3.  fol.  575.  C.  lib.  10.  fol.  129.  Chin's  Cafe. 

Where  a  Perfon  died  feifed  of  Rent,  either  in  Fee  or  in  'Tail,  or 
for  Life,  his  Executor  or  Adminiftrator  had  no  Remedy  at  Com- 
mon Law  to  recover  the  Arrears  due  in  his  Life-time  5  but  now  by 
the  Stat.  32  H.  8.  cap.  37.  an  Action  of  Debt  is  given  in  fuch  Cafes, 
and  likewife  the  Executor  or  Adminiftrator  may  diftrain. 

This  Statute  extends  only  to  Inheritances  at  Common  Law,  or 
to  a  Freehold  for  Life ;  and  therefore  where  a  Rent  was  granted 
for  a  certain  Term  of  Tears,  if  the  Grantee  lived  fo  long,  and  it 
was  arrear  in  his  Life-time,  his  Executor  could  not  diftrain  for  the 
Rent  after  his  Death,  becaufe  this  Cafe  is  out  of  the  Statute  which 
provides  a  Remedy  only  where  the  Teftator  died  feifed  either  in 
Fee,  or  in  Tail,  or  for  Life  ,•  and  'tis  not  without  the  Equity  of  the 
Statute,  though  the  Rent  was  determinable  on  Life. 

Neither  doth  this  Statute  extend  to  Rent  arrear  for  a  Copyhold  #w  v-  v°)h- 
Eft  ate  ;  for  thefe  are  not  Inheritances  at  Common  Law,  but  by  jjj*^.  s.°c. 
Cuftom. 

If  the  Teftator  after  this  Statute  had  granted  his  Intereft,  and  o^'sCafe.  4Rep. 
the  Grantee  had  attorned  ;  and  then  the  Teftator  died  ;  his  Execu-  4S- 
tor  could  not  recover  the  Rent  in  arrear  by  Virtue  of  this  Statute, 

B  b  b  becaufe 
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becaufe  'tis  loft  by  granting  over  his  Eftate,  and  was  not  due  to  the 
Teftator  at  the  Time  of  his  Death  ;  and  the  Statute  is  exprefs  that 
the  Executor  mvfi  recover  in  as  large  a  Manner  as  the  'Teflatcr 
mighty  who  as  this  Cafe  is  could  not  recover,  and  by  Confequence 
his  Executor  could  not. 

Detinue  brought  by  an  Executrix  againft  her  own  Husband's  Exe- 
cutor :  The  Cafe  was  this ;  one  Falconer,  who  was  the  Plaintiffs 
firft  Husband,  made  his  Will,  gave  divers  Legacies,  and  towards 
the  End  of  his  faid  Will  faid.  The  Refidue  of  all  my  Goods  I  give 
and  bequeath  to  Frances  my  Wife,  whom  I  make  my  fole  Executrix 
of  this  my  laji  Will,  to  difpofe  for  the  Health  of  my  Soul,  and  to 
■pav  my  T)ebts,  and  died  indebted  to  divers  Perfons,  to  whom  the 
fafd  Frances  paid  the  Debts  and  all  the  Legacies,  having  then  Goods 
in  her  Hands,  for  which  this  Attion  was  brought  j  fhe  having  after 
married  one  John  Hunks,  who  made  the  Defendant  his  Executor, 
to  whofe  Hands  the  faid  Goods  came ;  upon  Demurrer  Judgment 
was,  that  the  Plaintiff  fhould  recover ;  for  notvvithftanding  the  De- 
vife,  viz.  of  the  Refidue  as  above  faid,  fhe  hath  them  not  as  Devifee, 
but  as  Executrix,  becaufe  the  Words  of  the  Will  can  have  no  other 
»  m.  i5  &  16  El.  Intendment,  than  that  fhe  fhould  enjoy  them  as  Executrix  °. 

C.  B.  Hunks   verH 

Alborcugh.   Andcrf.  rep.  c.  45.   Moor's  Rep.  fol.  99.  n.  241.    Dyer  331. 

One  Co-Executor  cannot  fue  another  for  Poffcffion  of  the  Tefta- 
tor's  Goods,  for  that  all  the  Executors  to  the  fame  Teftator  are 

f  Brook  tit.  exec,  but  as  one,  and  no  Man  can  fue  himfelf  P.    Neverthelefs,  if  the 

P1  s8'  Teftator  makes  divers  Executors,  and  do  bequeath  to  the  one  of 

them  the  Refiduc  of  his  Goods,  it  is  not  .only  lawful  for  him  to  whom 
they  are  fo  bequeathed  to  retain  the  fame ;  but  alfo  if  the  other 

«  Brook  ibid.  pi.  Executor  enter  thereunto,  he  is  fubjeel;  to  an  Action  of  Trefpafs  % 

I04-  Alfo  if  the  Executor  of  a  Cc-Executor  hath  any  Goods  belonging 

to  the  firft  Teftator,  the  other  furviving,  the  Co-Executor  of  the 
firft  Teftator  may  have  an  A&ion  againft  the  Executor  of  that  de- 

'  B   ok  '       cut  cea^€d  Co-Executor  for  the  fame  r. 

n.  99°  If  there  be  two  Adminiftrations  granted  together,  he  that  is  the 

rightful  Adminiftrator  may  fue  the  Wrongful  for  the  Goods  in  his 

*C.  lib.  8.  fol.  1 35.  Cuftody  f. 

If  Leffee  for  Years  devifeth  his  Term  to  another,  and  maketh  his 
Executors,  and  dieth,  and  the  Executors  do  wafte,  and  afterwards 
affent  to  the  Legacy  :  Adjudged  that  although  between  the  Exe- 
cutors and  Devifee  it  hath  Relation,  and  the  Devifee  is  in  by  the 
.    „  „  Devifor,  vet  an  A&ion  of  Wafte  is  maintainable  againft  the  Execu- 

1  T.  4  Ehz.  C.  B.  •       '1       rr'        \.  t 

Lib.   5.    fol.  12.  tors  in  the  Temnt  r. 

sender's  Cafe.  Debt  upon  an  Efcape  by  Executors  muft  be  in  the  Detinet  only, 

»  M.  17.  Jac.  Lan-  an[j  not  }n  the  Debet  &  detinet  u.  Vide  ffif cock's  Cafe  cited  in  Har- 

caflell  verf.    Sidley.  ,     ^   P       7:l 

Hob.  rcP.  272. 264. ^w^s  Cafe,  lib.  5.  3\--  it  :'-,,.. ■■  ■..         ,     „ 

Lib.  5.  >  fol.  31.      Executor  to  the  Lady  T.  port  debt  upon  an  Obligation  ;  the  Con- 
Hargrave's  Cafe;     ^ition  waSj  for  the  Payment  annually  of  30/.  during  the  Life  of 
the  Lady  at  the  Feafts  of  St.  Mich,  and  the  Annunciation,  or  with- 
in thirty  Days  after  every  of  the  Feafts  ,•  the  Lady  dies  within  the 
thirty  Days ;  the  Queftion  was,   whether  this  mail  difcharge  the 
*h.  "7  Eliz.B.  R.  Payment  due  at  the  Feaft  before  her  Death  ;  and  the  Court  held 

trice  ver.  Williams,  that   it  did  x. 
Crook  part  3.  fol. 

^So.  -7-7  ,      . 

2  Executor- 
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Executor  charged  for  Rent  arrear  after"  Alignment  of 

the  Term. 

AS  for  Kent  arrear  after  the  Alignment  of  the  Termx  the  Cafe  Mart™  v.  Turpm 
was,  an  Adion  of  Debt  was  brought  againft  the  Defendant  (as  £_ro-  El12-  ?J  ?•  . 
Jdminifirator)  for  Kent  arrear -,  and  referved  on  a  Leafe  made  tO'teiinJVaiker'sCti^6. 
the  Inteftate,  and  incurred  after  his  'Death ;  the  Defendant  pleaded,  3  Rep.  14. 
that  before  the  Rent  was  due  he  ajfigned  the  Leafe  to  Tl  S.  and  that 
the  Plaintiff  knowing  this  Alignment,  had  accepted  the  Rent  from 
the  faid  *£.  S.  the  Alfignee ;   and  upon  a  Demurrer  to  this  Plea  it 
was  adjudged,  that  the  Adminiftrator  was  not  chargeable  after  the 
Alignment  of  the  Term. 

A  Prebendary  made  a  Leafe,  rendring  Rent,  the  Leffee  died,  ha-  Overton  v.  SyddatL 
ving  made  T.  S.  his  Executor,  who  ajfig?ied  the  Leafe  to  E.  G.  and  q^}™  "*s  c 
the  Prebendary  brought  an  Action  of  Debt  againft  1?.$.  the  Execa- Co.  Ent.122.  s.c 
tor  of  the  LeJJ'ee,  for  Rent  arrear  after  the  Jffignmerit :  And  adjudg-Cro.Eiiz.jjj.  3.  C 
ed  that  it  would  not  lie ;  for  if  the  Executor  could  have  been 
charged,  it  muft  not  be  upon  any  Privity  of  Contra&j  but  upon  a 
Privity  in  Law,  as  having  the  Eftate,  if  he  had  not  aifigned  the  Term  { 
but  by  his  Affigning  the  Leafe  the  Privity  of  Eftate  was  removed  j 
and  for  that  Reafon  the  A&ion  would  not  lie* 

But  if  the  Leffee  himfelf  had  affigned  his  Leafe,  tho'  the  Privity  Walker  vet.  &»«■«« 
of  Eftate  would  have  been  removed  by  fuch  Affignment;   yet  the  ^j™ '3* *'  s  c< 
Privity  of  Contract  would  have  ftill  fubfifted  between  the  Leffor ' 
and  the  Leffee,  who  fhall  be  always  chargeable  to  the  Leffor  for 
Rent,  and  incurred  as  well  before  as  after  the  Affignment  during 
Life  j  but  after  his  Death  his  Executor  mall  not  be  chargeable  for 
any  Rent  due  afterwards,  becaufe  by  his  Death  the  Privity  of  Con- 
tract, as  to  the  Aciion  of  Debt,  was  determined. 

Where  an  Executor  fhall  be  charged  upon  the  Deed  of  the 
Teflator,  though  he  be  not  named  in  the  Deed ;  and 
where  he  pall  be  charged  de  bonis  propriis,  and  wher6 
de  bonis  Teftatoris  only. 

IF  a  Man  hath  a  Stock  of  Sheep  or  other  perfonal  Goods  for  a 
Time,  and  doth  covenant  for  him  and  his  Afligns  at  the  End  of 
the  Term,  to  deliver  the  Stock,  or  fuch  a  Sum  for  them  j  the  Lelfee 
afligns  them  over  $  the  Alfignee  fhall  not  be  charged  with  this  Cove- 
nant, for  it  is  a  perfonal  Covenant,  and  wants  Privity :  But  the  fame  c 
fhall  bind  his  Executors  and  Adminiftrators  a.  -Stmehito!'  '* 

Leffce  for  Years  by  Indenture  covenanted  for  himfelf,  that  within 
Three  Years  he  would  build  a  new  Houfe  upon  the  Lands }  no  Men- 
tion was  made  of  the  Executors;  the  Term  expired,  and  the  Leffee 
died :  Per  Curiam,  his  Executors  fhall  be  charged,  though  not  na- 
med in  the  Covenant  b.  b  T.  aS  &$.  Dy, 

If  one  makes  a  Leafe  of  Land  by  Deed  wherein  he  hath  nothing^ 
by  the  Word  'Demijt,  and  dies  before  an  Action  of  Covenant  is 
brought  againft  him ;  it  will  be  maintainable  againft  his  Executor : 

B  b  b  a  For 
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cLib.42vW.-e/sCafe.  por  tlie  Word  (J)ewi(i)  implies  a  Power  to  let,  as  well  as  (TJedi) 

P.Il  lac.K0r.135S.    ,    .,         n  en-    ■        r  ' 

iW  verf.  T^&r.    doth  a  Power  °f  Giving  c. 

Hob.  Rep.  foi.  12.       If  one  be  Leifee  for  Years  or  Life  without  any  Deed,   and  his 
Rent  being  behind  dieth,  his  Executor  fhall  be  liable  to  the  Payment 
<•  21  H.6. 1.  44^.3.  of  this  Rent  d.  But  if  the  Leflee  for  Years  fell  or  grant  away  his  Terra 
*5'  or  Leafe,  and  die,  his  Executor  fhall  not  be  charged  for  any  Rent 

■g  E  ,  due  after  the  Death  of  his  Teftator,  though  himfelf  in  his  Life-time 

11. 14H.74.  Dyer  was  ftill  liable  for  the  Rent  to  grow  due  after,  until  the  Leilor  ac- 
*47.  Ub.^.  spencer's  ccpt  the  Aflignee-for  his  Tenant  e. 

A.  covenants  with  his  Leflee  to  pay  all  Quit-rents,  and  dieth.    It 

is  a  git  are  if  his  Executors  be  bound  there.  Tiy.fol.  114.   And  the 

f  Dy8E4  49f"  h  B°°ks  are>  tnat  lt  ls  a  Perf°nal  Covenant  only,  and  dieth  with  the 

/ib.  \.  if.1  'lib!"*  Person.  49  E.  3.  17.    18  E.  3.  2.  M&piby  lib.  1.  fol.  17.  But  this  git  are 

Spencer's  Cafe.        is  refolved  in  Lib.  5.  fol.  16.  Spencers  Cafe  f. 

Debt  was  brought  againft  Two  Executors,  one  appeared  and  con- 
fefled  the  Action,  the  other  made  Default,  and  Judgment  was  gi- 
ven to  recover  the  Goods  of  the  Teftator  in  both  their  Hands ;  to 
which  Purpofe  a  Fieri  fac.  iffued  to  the  Sheriff;  who  returned  Ni- 
hil; but  he  that  made  Default  had  Goods  of  the  Teftator,  and  had 
wafted  them  before  the  Receipt  of  the  Writ ;  whereupon  a  Scire  fac. 
iffued  out  againft  him  only  who  had  wafted  the  Goods :  And  upon  a 
*  M.  4EI1Z.  Dy.  Scire  fee.  returned,  Execution  was  awarded  againft  him  only  of  his 
fol.  210.  proper  Goods.,  without  any  Execution  fued  againft  his  Companion  8. 

If  a  Man  condemned  in  Debt  dieth  before  Execution,  it  was  held 
by  the  Court,  that  his  Adminiftrators  were  bound  to  pay  this  Debt 
upon  Record  before  Specialties:  And  if  they  be  fued  upon  an  Obli- 
gation, they  may  plead  a  Recovery  againft  them  which  is  not  exe- 
cuted ,•  but  if  they  do  not  plead  it,  but  fuffer  a  Judgment  againft 
them,  and  Execution  before  Execution  fued  of  the  firft  Judgment, 
CMib.'5Dyfoi.1'2S80'tliey  mal1  be  charged  of  their  own  Goods,  for  that  by  the  firft 
fiarrifw's  Cafe.       Judgment  the  Goods  were  charged  h. 

Debt  againft  an  Executor,  the  Plaintiff  had  Judgment  to  recover 
de  boms  Teftator  is,  and  thereupon  a  Scire  facias  was  awarded,  and 
the  Sheriff  returned,    gyod  nulla  habuit  bona  teftatoris,    and  the 
Plaintiff  furmifetb,  that  he  had  wafted  the  Teftator's  Goods;  where- 
upon he  prayed  a  Scire  fac.  why  he  fhould  not  have  Execution  de  bo- 
i  M.38,39EHz.c.B.  m*  propriis.     Ter  Curiam,  this  Writ  fhall  not  be  awarded  upon  the 
AUwonh  verf  Peel.  Surmife  of  the  Party  upon  a  'Devajiavit  -,   nor  in  any  Cafe,  where 
Crook  part.  3.  fo.  t|ie  Tuc]grnent  is  de  bonis  propriis,  unlefs  it  be  upon  Return  of  the 

530.   n.  6l.    2  And.    _,       J-~   °    .  ,  rrrt  fl '        •     i 

55.  s.  c.  Sheriff,  when  he  returns  a  ujevajtavit '. 

sir  John chichefiera  T)ebt,  (jc.  againft  the  Executor  of  T.  S.  who  was  Executor  of 
Cafe.  Dyer  185.  £..  G.  upon  a  Bond  of  T.  S.  the  firft  Teftator;  the  Defendant  plead- 
ed, that  the  faid  E.G.  owed  him  100/.  and  that  Goods  to  that 
Value  came  to  him  as  Executor  of  the  faid  E.  G-  which  he  detain- 
ed, ultra  quod  he  had  not  Affets :  The  Plaintiff  replied  and  averred 
Affets,  upon  which  they  were  at  Iffue,  and  the  Plaintiff  had  a  Ver- 
didt :  Adjudged  that  he  mould  recover  de  bonis  of  the  firft  Teftator 
in  his  Hands,  and  Damages  de  Bonis  propriis ;  and  if  the  Sheriff 
fhould  return  nulla  Bona  of  the  firft  Teftator  in  the  Hands  of  the 
Defendant,  he  muft  likewife  return  a  T)evaftavit  in  him,  becaufe 
the  Verdict  found  that  he  had  Affets,  and  accordingly  the  Sheriff  re- 
turned a  'Devaftavit)  and  thereupon  Execution  was  had  de  Bonis 
propriis.  ■ 

4  Scire 
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Scire  facias  againft  the  Defendant,  Adminiftrator  of  Anne  Row,  Merchant  v.  d«w. 
to  have  Execution  de  bonis  propriis  ;   upon  an  Inquifition  returned,  i  sJuid. *o6.  s.c. 
that  he  had  Goods  and  Chattels  of  the  Inteftate  to  the  Value  of  the  1  Vent.  20.  s.  c 
Debt  and  Damages  recovered  by  the  Judgment,  and  that  Bona  (j 
Cat  alia  ilia  (to  the  Value  of  the  Debt)  vendidit  &  elongavit  &  ad 
ufum  fuum  p^oprium  concertit;  whereupon  they  they  were  at  Iifue, 
and  the  Plaintiff  had  a  Verdict ;   it  was  objected  that  he  could  not 
have  Execution  de  Bonis  propriis  of  the  Defendant,  becaufe  there 
was  no  1)evafiavit  found,  or  in  IfTue,  for  the  Iffue  which  was  tried 
might  be  true,  and  yet  the  Defendant  not  guilty  of  a  cDevafiavit, 
becaufe  he  might  convert  the  Goods  to  his  own  Ufe  upon  Payment 
of  a  Debt  owing  by  the  Inteftate ;  but  it  was  adjudged  for  the  Plain- 
tiff; for  if  he  had  paid  a  Debt  to  that  Value,  then  the  Property  of 
the  Goods  had  been  altered  and  veftcd  in  him,  and  if  fo,  he  could 
not  convert  them. 

Debt  againft  Two  Executors,-  one  pleads  a  Recovery  in  B.  R.  a- 
gainft  him  in  Bar,  the  other  that  he  had  fully  admin  hired  :  Againft 
the  firft  the  Plaintiff  did  aver  Covin;  and  upon  the  fecond  Plea  they 
were  at  Iffuc :  The  firft  Iffue  is  found  for  the  Plaintiff,  and  as  to  the 
other,  it  was  found,  that  the  Defendants  had  Goods  in  their  Hands 
of  their  Teftator  not  adminiftred  to  30/.  the  Debt  being  100/.  the 
Plaintiff  had  Judgment  to  recover  de  bonis  tefiatoris  i  a  Scire  fac.  is 
brought  againft  the  Executors,  fuppofing  many  other  Goods  came  to 
their  Hands  after  the  Judgment.     Per  Curiam,  where  upon  nothing 
in  their  Hands  pleaded,  it  is  found,  that  fome  Part  of  the  Sum  in 
Demand  is  in  the  Hands  of  the  Executors,  there,  upon  a  Surmife  of k  M.  ^oEUz.C.B. 
Goods  come  to  their  Hands,  the  Plaintiff  may  have  a  Scire  fac.  con-  £5J^Sf"2jn' 
trary,  where  upon  Iffue  it  is  found  fully  for  the  Defendants,  thatf0i.<$7.  iAnd.150! 
they  have  nothing  in  their  Hands  k.  S-C. 

Debt  againft  an  Adminiftrator,  who  pleaded  that  before  the  Ac-  Morgan  verfus Sod. 
tion  brought,  the  Admin iftration  was  revoked  and  granted  to  an- teLaiQ^s'c. 
other,  he  (the  Defendant)  having  then  Aflets  in  his  Hands  to  the 
Value  of  200  /.  which  he  had  delivered  over  to  the  new  Adminiftra- 
tor :  The  Plaintiff  replied  that  this  was  by  Covin,  and  fo  it  was 
found,  and  thereupon  he  had  Judgment  to  recover  the  Debt  de  bo- 
nis tefiatoris ;  and  upon  a  Writ  of  Error  brought  it  was  infifted,  that 
the  Recovery  fliould  not  be  abfolute  de  bonis  tefiatoris,  but  condi- 
tionally Si  tantum  habuit  in  manibus ;  but  it  was  held  that  the 
Judgment  was  good. 

Debt  upon  Bond  againft  Husband  and  Wife  as  Adminifiratrix ;  he  Johns  vtrfmAdamt,. 
pleaded  Payment  by  the  Wife  after  the  Death  of  the  Inteftate,  upon  i  Cra  I?I- 
which  they  were  at  Iffue ;  and  the  Plaintiff  had  a  Verdift,  and  Judg- 
ment quod  recuperet  againft  them  de  bonis  tefiatoris  fi  tantum  ha-° 
bent  in  manibus,  &  fi  non  pro  mifis  de  bonis  propriis  t  and  adjudg- 
ed good  ;  for  tho'  the  Plea  is  falfe,  yet  the  Husband  who  pleaded  it 
being  a  Stranger  to  the  Inteftate,  he  might  not  know  whether  his 
Wife  had  paid  it  to  the  Inteftate,  or  not ;  and  this  is  not  like  the 
Plea  of  Plene  adminiflravit,  which  if  found  falfe,  the  Judgment 
fhail  be  de  bonis  propriis.,  becaufe  'tis  falfe  upon  the  Defendant's 
own  Knowledge. 

Debt  againft  an  Executor,  who  pleaded  Ple?2e  adminiftravit^  and  Chapman  verf  Gail. 
it  was  found  againft  him ;  and  the  Judgment  was  entered  generally,  * 
when  it  mould  be  T>e  bonis  tefiatoris,  ji,  ejc.  &  fi  non  de  bonis  pro- 
priis. 

Debt 
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mniams  v.  Roberts.      Debt  againft  Co-executors,  one  of  them  confeffed  the  Action,  anJ 
°^  7'  the  Plaintiff  had  Judgment  to  recover  his  Debt  de  Bonis  &  Cat  alls 

of  the  Teftator  in  both  their  Hands,  and  thereupon  a  Fi.  fa.  iffued 
againft  both,  and  the  Sheriff  returned,  that  at  that  Time  they  had 
nulla  Bona,  but  that  one  of  them  had  Goods  of  the  Teftator  to  the 
Value  of  the  Debt,  and  that  he  had  wafted  them  ante  receptionem 
bit-vis  j  and  upon  this  Return  a  Scire  facias  iffued  againft  him  alone 
to  have  Execution  de  bonis  propriis,  and  Judgment  was  given  ac- 
cordingly. 
Gib/on  yerfus  Brooh  Judgment  againft  an  Executor  to  recover  60 1,  de  bonis  propriis, 
Owen  i«.  s!'c.86' an^  Six  Pounds  Damages ;  and  upon  a  Fi.fa.  againft  him,  the  She- 
rift  returned  nulla  bona  ;  afterwards  upon  a  Suggcftion  of  a  Dezafta- 
mt  in  London,  a  fpecial  Fi.  fa.  was  directed  to  the  Sheriff  who  up- 
on an  Inquifition  taken,  returned  Quod  bona  tefiatoris  devenerunt  to 
the  Executor  after  the  Death  of  the  Teftator,  and  that  he  convert- 
ed them  to  his  own  Ufe,  and  then  a  Scire  facias  iffued  againft  him 
to  fhew  Caufe  why  the  Plaintiff  fhould  not  have  Execution  againft 
him  de  bonis  propriis :  The  Defendant  pleaded,  that  as  to  the  Six 
Founds  Damages,  the  Plaintiff  ought  to  have  Execution  ;  but  as  to 
the  60 1.  Tlene  adminiflra<uit\  and  upon  a  Demurrer  this  was  held 
'SeethenextCafe.  a  good  Plea,  for  he  fhall  not  be  concluded  by  the  '  Inquifition  and 
Return  of  the  Sheriff,  becaufe  'tis  not  direclly  in  Purfuance  of  the 
Writ,  but  of  a  collateral  Matter. 
Feilfr'l  Cafe'  Judgment  againft  Two  Executors,  to  recover  de  bonis  tefiatoris^ 

Co.  Entruck  and  a  Fieri  facias  to  the  Sheriff  to  levy  the  Debt,  who  returned 
nulla  Bona;  whereupon  the  Plaintiff  fuggefted  on  the  Roll,  that  the 
Defendant  had  zvafied  the  Goods ;  and  a  Writ  being  dire&ed  to  the 
Sheriff  and  an  Inquifition  being  taken,  he  returned  that  they  had 
zvafied,  &c.  then  a  Scire  facias  iffued  againft  them,  to  fhew  Caufe 
why  the  Plaintiff  mould  not  have  Execution  de  bonis  propriis,  to 
which  the  Defendant  did  not  plead,  as  he  did  in  Gibfori '$  Cafe  be- 
fore-mentioned ;  thereupon  the  Plaintiff  had  Judgment  upon  the 
Return  of  nulla  Bona ;  but  upon  a  Writ  of  Error  brought  that  Judg- 
ment was  reverfed,  becaufe  when  the  Sheriff  returned  nulla  Bona, 
the  Plaintiff  ought  to  have  a  fpecial  Fieri  facias  to  the  Sheriff  to  le- 
vy the  Debt  de  bonis  tefiatoris  ;  and  that  if  fibi  conftare  poterit}  that 
the  Executor  had  ivajled  the  Goods,  fjc.  then  to  levy  it  de  bonis 
»  See  the  Cafe  be-  propriis  i  for  if  he  make  a  falfe  Return  upon  an  m  Inquifition,  the 
ore"  Party  is  without  Remedy. 

Mounfon  v.  Bourn.  Husband  and  Wife  Executrix  of  her  former  Husband,  were  fued 
Ws^T' 5'8'  *n  an  Action  of  Debt  in  London,  and  the  Plaintiff  had  Judgment  ; 
and  upon  a  Fi.fa.  the  Sheriff  returned  nulla  bona  tefiatoris;  after- 
wards upon  a  Teftatum,  that  the  Goods  were  efloined,  the  Plaintiff 
«  This  differs  from  brought  a  new  n  Scire  facias,  reciting  the  Judgment  and  the  former 
Pettifer's  Cafe,  for  ^yrit  and  Return ;  and  Quod  tefiatnm  exifiit,  that  the  Defendants 
wTgSupS-had  Goods  fufficicnt,  &c.  and  that  they  efloined  and  fold  them, 
la  bona  returned,  wherefore  the  Sheriffs  of  London  were  commanded,  that  by  Inqui- 
re /Cre  upQnn*  fttion  vel  alio  viodo,  (jc  they  mould  enquire  whether  the  Defen- 
ecL e       S  dants  had  efloined  the  Goods ;  and  if  it  was  fo  found,  that  then  Scire 

faciant  the  Defendants  to  be  in  Court  in  Oftab.  Mickaelis,  to  anfwer 
the  Wafte  done  by  them,  and  to  fliew  Caufe  why  Execution  fhould 
not  be  awarded  de  bonis  propriis ;  the  Sheriffs  returned  the  Inquifi- 
tion, finding  a  Sale  of  Goods  by  the  Defendants,  and  that  Scire  fe- 
cerunt  the  Defendants,  who  appeared  and  demurred  to  the  Writ, 
4  which 
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which  was  adjudged  good,  and  that  the  Defendants  mould  anfwer  j 
afterwards  they  imparled,  and  Judgment  was  had  againfl:  them  by 
Default,  and  that  the  Plaintiff  mould  have  Execution  de  bonis  pro- 
priis, which  Judgment  was  affirmed  in  Error. 

Debt  againft  Husband  and  Wife  as  Adminiftratrix  of  her  former  Knight -vcrfos mito*. 
Husband,  and  Judgment  againfl:  them  -,  and  upon  a  Fieri  facias  the  Cro-Car-  6o5- 
Sheriff  returned  nulla  bona  of  the  Inteftate ;  and  upon  a  Suggeftion 
of  a  T)eoaftavit  another  Fieri  facias  iffued  againfl:  them,  with  this 
Claufe  in  the  Writ,  Si  fibi  conftare  poterit  per  inquifitionem,  that 
they  had  wafted  the  Goods,  then  Scire  faceret  the  Defendants  to 
fhc\v  Caufe  why  Execution  mould  not  be  done  de  bonis  propriis 
(as  the  ufual  Courfe  is),  and  the  Sheriff  returned,  that  the  Jury  found 
the  Wife  had  to  the  Value  of  100/.  of  the  Intcftate's  Goods  which, 
me  had  wafted  whilft  me  was  a  Widow,  and  that  the  Husband  had 
not  wafted  any  j  but  Execution  was  awarded  de  bonis  propriis  of 
him  and  his  Wife,  for  he  is  chargeable  by  Law  for  the  pFafte  done 
by  his  Wife. 

Where  an  Executor  brings  a  Writ  of  Error,  if  the  Judgment  is  Li".  Rep.  55. 
not  reverfed,  he  mall  be  anfwerable  de  bonis  propriis. 

An  Executor  acknowledged  Satisfaction  on  a  Judgment  recover-  Nelfin  verfus?<«w#. 
ed  by  his  Teftator  5  afterwards  this  Judgment  was  reverfed  and  Re-  z  Ro11' Rep"  4°0' 
ftitution  awarded  de  bonis  teftatoris  &  ft  7ion  de  bonis  propriis  ; 
now  if  it  had  been  de  bonis  teftatoris  only,  then  he  who  had  paid  his 
Money  upon  an  erroneous  Judgment  might  be  in  Danger  of  lofing  it, 
if  upon  the  Reverfal  the  Executor  mould  not  have  Affets  to  fatisfy 
what  was  fo  paid  •>  and  it  would  be  very  hard  upon  the  Executor., 
that  Reftitution  mould  be  awarded  de  bonis  propriis,  when  he  had 
done  no  Wrong ;  for  the  Debt  which  the  Teftator  recovered  in  his 
Life-time  by  Virtue  of  the  faid  Judgment,  was  Affets  in  the  Hands 
of  the  Executor  fo  long  as  that  Judgment  was  in  Force  and  not  re- 
verfed, and  liable  to  his  Debts,  which  his  Executor  is  bound  to  pay. 

An  Executor  is  never  charged  to  anfwer  de  bonis  propriis,  but 
where  he  hath  done  fome  Wrong,  as  may  be  obferved  in  fome  of 
the  Cafes  before-mentioned,  and  in  thefe  which  follow : 

Jf.  Where  he  waftes  or  conceals  the  Goods,  and  where  he  exprefly 
promifes  to  pay  Money,  and  neglects  it. 

As  to  the  firft  of  thefe  Cafes,  fee  antea  in  the  Cafe  of  Merchant 
and  'Driver  5  and  as  to  concealing  the  Goods,  this  Cafe  happened : 

The  Executor  had  not  wafted  the  Goods,    but  had  them  in 
Specie,  and  kept  the  Poffeffion  fo  privately,  that  the  Sheriff  could  m^royeJ;Mer:er" 
not  find  them  to  levy  the  Debt  due  to  the  Plaintiff:  It  was  the  O-  2saund.402.  s.c 
pinion  of  the  Chief  Juftice  Hale,  that  he  mould  be  charged  de  bo- 
nis propriis. 

And  upon  an  Exprefs  to  pay  the  Money,  and  neglecting  it,  this 
Cafe  happened. 

Jf.  One  Hope  poffeffed  himfelf  of  the  Intcftate's  Goods  as  Execu-  Norden-vcrf.  Levett. 
tor  de  (on  tort,  which  faid  Intcftate  had  given  a  Recognizance  for  ^iivTsa.3 
the  Payment  of  800/.  to  Nor  den:  Afterwards  Adminiftration  was 
granted  to  Levett,  who  brought  an  Action  againft  Hope  as  Executor 
de  Jon  tort,  and  pending  that  Action  they  entered  into  Articles,  that 
Levett  mould  difcharge  Hope  as  Executor  de  [on  tort^  and  that  he 
mould  pay  Levett  650/.  which  Sum  Hope  covenanted  to  pay,  but 
had  not  paid,  and  thereupon  Levett  brought  his  Action  to  recover 

the 
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the  Money;  and  upon  a  Scire  facias  brought  by  Norden  the  Cog- 
nifee,  againft  Levett  the  Adminiftrator,  fugge fling  that  he  had  waft- 
ed the  Goods,  and  had  either  fold  them  or  converted  them  to  his  Ufe  ; 
Iflfue  was  taken,  and  all  this  Matter  was  found  fpecially  j  and  it  was 
infilled  for  Levett  the  Adminiftrator ^  that  he  had  done  no  Wrong, 
but  had  taken  the  raoft  effectual  Courfc  to  fecure  the  Intcftate's  E- 
ftate;  and  the  Security  which  he  had  taken  from  Hope  being  by  Cove- 
nant to  pay  Levett  650 1,  had  made  the  Debt  certain  which  was  in- 
certain  before,  becaufe  the  Suit  againft  Hope  was  only  to  recover  Da- 
mages, which  were  incertain  till  the  Verdict,  but  by  the  Covenant 
the  Debt  was  made  certain,  and  the  Money  not  being  yet  paid  to  the 
Adminiftrator  {Levett)  the  Matter  reftcd  wholly  upon  this  Agree- 
ment, and  the  Property  of  the  Goods  was  not  altered  :  But  adjudged 
that  the  Property  was  altered,  and  that  Levett  the  Adminiftrator 
having  accepted  this  Covenant  to  pay  the  Money,  it  operated  as  a 
Sale  to  him,  and  'tis  Affets  in  his  Hands  immediately,  tho'  by  his 
Acceptance  the  Money  was  to  be  paid  at  a  Time  to  come,  and  he 
mail  be  charged  de  bonis  propriis. 
SeweUv.Treoatuan.  So  where  an  Action  is  brought  againft  an  Executor  upon  his  own 
Cro.Eiiz.  $>i.        Promife  to  pay,  and  'tis  found  againft  him,  the  Judgment  mall  be 

1  Leon.  93-  S.  C.      ^  ^  /  ^^ 

wheeler  verf.  Coikr.      Likcwife  where  the  Inteftate  was  indebted  for  Goods,  and  Ad- 

Cro.EHz.406.       miniftration  was  granted  to  his  Widow,  who  promifed,  that  if  the 

Moor  409.  plaintiff  would  deliver  to  her  more  Goods,  fhe  would  pay  the  whole 

Debt;    and  in  an  Action  brought  againft  her  for  the  Whole,  upon 

Nou  djfumpfit  pleaded,  the  Plaintiff  had  a  Verdict  and  Judgment, 

and  entire  Damages ;  but  this  Judgment  was  fet  afide,  becaufe  the 

Whole  could  not  be  put  together  in  one  Action,  for  the  Judgment 

for  the  Intcftate's  Debt  ought  to  be  de  bonis  inteflati,  and  for  her 

own  Debt  de  bonis  propriis :   Juftice  Croke  tells  us  this  was  only 

the  Opinion  of  'Popham,  and  that  all  the  other  Judges  were  againft 

him,    becaufe  this  Action  was  founded  on  her  own  Promife,  and 

charged  her  upon  her  own  Act,  therefore  the  Judgment  fhall  be  de 

bonis  propriis  tantwn. 

Hawes  Verf.  Smith.      So  where  the  Inteftate  was  indebted  to  1".  S.  and  the  Admini- 

2  Lev.  ii2.  ftrator  promifed  to  pay,  in  Confideration  that  at  his  (the  Admini- 

ftrator's)  Rcqueft,  T-  S.  would  account  with  him,  which  he  did, 
and  being  found  in  arrcar,  promifed  to  pay :  The  Plaintiff  cf.  S» 
had  Judgment  to  recover  de  bonis  propriis,  and  held  good,  for  he 
was  not  obliged  to  account  with  the  Adminiftrator,  and  therefore 
the  Accounting  being  at  his  Requeft,  and  an  exprefs  Promife  to 
pay,  'tis  as  much  as  a  Promife  to  pay  in  Confideration  of  Forbear- 
ance, and  that  would  be  fufficient  to  charge  an  Executor  de  bonis 
propriis. 
Dyer  324.  As  where  the  Leffce  covenanted  for  himfelf,  his  Executors,  (jr. 

to  repair  the  Houfe,  which  afterwards  was  burnt  down  through 
Collins  v.  Tbingood.  the  Negligence  of  the  Executor  himfelf ;  and  in  an  Action  of  Co- 
Hob.  188.  ■■■'•  venant  brought  againft  him,  the  Judgment  was  de  bonis  tejlatoris 
JcK&Tp?'*  ta?itum,  becaufe  the  Action  was  brought  upon  the  Covenant  of  the 
Palm.  314.  s.  c.  Tcftator,  which  binds  his  Executor  as  reprefenting  him. 
Caftnianxcrt. Smith.  .  Debt  againft  an  Executor  upon  a  Bond  of  his  Tcftator  for  cPer- 
Hob.  2S3.  formance  of  Covenants,  and  the  Breach  affigned  was,  for  plowing 

up  Marfh-ground   by  the  Executor   himfelf,    which  his  Teftator 

was 
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was  prohibited  to  do  by  the  Leafe,  yet  the  Judgment  was  de 
bonis  teftatoris  tantim,  though  the  Breach  of  the  Covenant  was 
by  the  AA  of  the  Executor,  becaufe  he  is  not  chargeable  unkfs  be 
hath  Jjfets. 

Judgment  againft  the  Teftator,  who  died,  and  a  Scire  facias  be-  bean  and  Chapter 
ing  brought  againft  his    Executor,   he  pleaded  that  he   never  was  ofs  Br'fi°l  v-  Qy^'- 
Executor,  nor  adminiftred  as  Executor;  upon  which  they  were  at  iict.  Rep,  «* 
Iffue,  and  it  was  found  againft  him ;  yet  the  Judgment  was  de  bo- 
nis teftatoris  tantum,   becaufe  the  Execution   muft  relate  to  the 
Judgment,    the  Scire  facias  being  only  brought  againft  the  Defen- 
dant to  fhew  Caufe  why  the  Plaintiff  mould  not  have  Execution  on 
the  firft  Judgment. 

Judgment  againft  the  Teftator,  who  died,  and  upon  a  SciH 'fd-  #«"'# vtDeiahm 
cias  brought  againft  his  Four  Executors,  they  all  pleaded  cPLneCro'CaT'2U' 
adminiftraverunt,  upon  which  they  were  at  Iflue,  and  the  Jury 
found  ioo/.  Aflets  in  the  Hands  of  one,  and  40/.  Aflets  in  the 
Hands  of  another,  and  none  in  the  Hands  of  the  other  Two  Exe- 
cutors, yet  Judgment  fliall  be  de  bonis  teftatoris,  becaufe  the  Ac- 
tion was  brought  againft  them  all  as  Executors,  and  by  Pleading 
they  had  acknowledged  thcmfelves  to  be  fo. 

But  if  Two  Executors  are  fued,  and  each  of  them  pleads  feve- .BtlUwver.-tmtettai, 
rally  Plene  adminifiravit,  and  the  Jury  find  that  one  hath  Aflets,  l  Ro11,  Abr< rr9' 
and  the  other  hath  none,  the  Judgment  fliall  be  againft  him  only 
who  hath  Aflets. 

Leflee  for  Years  made  his  Wife  Executrix  and  died,  (lie  affigned  Bukhy  verfus  Pitt. 
the  Leafe  to  T.  S.  who  covenanted  to  repair,  and  then  T".  S.  the  l  Salk*31{>« 
Aifignee  made  Mary  his  Wife  Executrix  and  died ;  and  in  an  Ac- 
tion of  Covenant  brought  againft  her,  the  Breach  affigned  was,  for 
not  repairing,  (jc.  flic  pleaded  a  Judgment  had  againft  her  for 
fo  much,  and  that  fhe  had  not  Jjfets  ultra,  &c.  to  fatisfy  the  laid 
Judgment ;  and  upon  a  Demurrer  to  this  Plea  it  was  held  good, 
becaufe  the  Defendant  was  charged  as  Executrix  of  an  Jffignee, . 
and  not  as  Jfjlgnee  her  felf,  and  therefore  was  liable  to  anfwer  de 
bonis  teftatoris. 

Upon  a  Capias  againft  Two  Executors,  the  Sheriff  returned  Non  R'"fe  v.  Hetierin^ 
•:efi  'inventus  as  to  one,   and  the  other  appeared  and  pleaded,    and  Un'  1  Salki  5'2, 
^Judgment    was  had   againft   both ;    thereupon    he    who   appeared 
brought  a  Writ  of  Error,  and  concluded  ad  damnum  ipftus,  and 
this  was  held  Wrong,  for  both  muft  join  in  the  Writ,  and  it  was 
held  that  the  Judgment  fliall  be  againft  both  de  bonis  teftatoris. 

Covenant,  (jc.  againft  the  Adminiftrator  of  Leflee  for  Years,  for  T'{"ey verfus Nw«. 
not  repairing  ,•  and  the  Plaintiff  fet  forth,  that  Status  de  &  in  pra-  l  *°9' 
viiffis  came  to  the  Defendant,  who  entered,  and  that  the  Houfe  was 
in  Decay,  and  not  repaired,  and  fo  it  was  found  ,•  it  was  infifted  a- 
gainft  the  Defendant,  that  this  Covenant  runs  with  the  Land,  and 
that  tho'  the  Defendant  was  fued  as  Jdminiftrator,  yet  he  fhall  be 
liable  propria  jure  to  repair ;  but  adjudged  that  he  fliall  be  charged 
de  bonis  teftatoris  tantum. 

Error  jur  Judgment :  The  Error  affigned  was,  that  in  Debt  up- 
on an  Obligation  againft  an  Executor  for  the  Performance  of  Cove- 
nants in  a  Leafe  made  unto  the  Teftator,  the  Breach  was  affigned 
in  the  Time  of  the  Executor,  for  not  repairing  of  a  Houfe ;  and 
lffue  being  found  againft  the  Defendant,  Judgment  was,  Quod  re- 
cuperet the  Debt  de  bonis  teftatoris  ft,  &c.  &  ft  non,  tunc  de  bonis 

Ccc  propriis 
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propriis  ■■  Where  it  was  alledgcd,  that  inafmuch  as  this  Breach  is 
declared  to  be  by  the  Executor  himfelf,  and  in  his  Default,  the 
Recovery  ought  to  have  been,  as  well  for  the  Debt  as  for  the  Da- 
mages, de  bonis  propriis.  'Per  Curiam,  the  Executor  is  chargeable 
in  Debt  by  the  Covenant  made  by  the  Teftator,  and  therefore  mall 
be  charged  only  for  the  Principal  with  the  Goods  of  the  Teftator: 
And  by  no  Act  or  falfe  Plea  mail  he  be  charged  de  bonis  propriis, 
but  when  he  pleads  the  falfe  Plea  of  Ne  unqnes  Executor,  which 
*  M.  20  jac.  b.r.  utterly  oufts  him  from  the  Benefit  of  the  Teftament  °. 

Bull  verf.   Wheeler. 

Crook  part  2.  fo.  647.  Dyer  fol.  324.    M.  21  Jac.  B.  R.  Bridgman  verf.  Ligbtfoot.  Crook  parr.  2.  fol.  671. 

In  Debt  againft  Executors,  who  plead  Ne  anques  Executors,  nee 
adminifter  come  Executors,  the   Judgment  fhall  be  de  bonis  tefta* 
toris,  if  they  have  Goods  of  the  Teftator's,  if  not,  de  bonis  pro- 
p  11H.4.  j.   ii^Lprifst.      And  there  it  is  faid,   that  if  they  plead  Non  eft  fatlum, 
6. 23,24.  9  h.  7- 15-  or  0^1.  piea  which  fhall  bar  the  Plaintiff  for  ever,  and  it  be  found 
againft  them,  the  Judgment  mall  be  ut  fupra.    But  Quare  of  the 
Plea  Non  eft  factum;    for  that  doth  not  lie  in  their  Notice,  if  it 
were  the  Teftator's  Deed,  or  not.      But  of  fuch  Things  of  which 
they  may  have  perfect  Notice,    and  are  perpetual  Bars,  or  other- 
wife,  as  if  they  plead  a  Releafc  to  themfclves  or  an  Acquittance, 
and  the  lame  be  found  againft  them,   there  the  Judgment  fhall 
be  de  bonis  teftatoris,  &  ft  non,  de  bonis  propriis.     But  if  they 
plead  a  Releafc  or  Acquittance  made  to  the  Teftator,    of  which 
i6"E.4.2.  23  H. 3.  tjiey  cannot  have  perfect  Notice,   there  the  Judgment  fhall  be  de 

JdE.  3.  fcift  "'  bonis  t  eft  at  oris  «*. 

Debt  againft  Executors,   who  pleaded  fully  admin'ftred,   and  it 

r  aH.<5.i2.  oH.6".9.  was  found  againft  them,-  the  Judgment  mail  be  de  bonis  teftator  is  r- 

34 h. 6.  fol. 22.      por  tne  p]ea  is  no  perpetual  Bar,  but  is  a  Bar  for  the  Time;  for  if 

Affets  happen  after,  they  fhall  be  charged :  And  fo  it  is  where  one 

Br  Exec  Executor  pleads  Mifnomer,  or  that  another  is  Executor  not  named 

pi.  18.    '  in  the  Writ,  and  it  is  found  againft  them  f. 

Newman  v.  Babbg~     Debt  againft  an  Executor  for  40/.  who  pleaded  Plene  admini- 
t»n.  Godb.  178.    ftravit,  and  it  was  found  againft  him  to  the  Value  of  20 1,  and  Da- 
mages to  5  /.  the  Plaintiff  fhall  have  Judgment  as  to  the  20/.  de 
bonis  teftatoris,  and  as  to  the  Damages  de  bonis  propriis. 

Aiiions  maintainable  againft  Executors  or  Adminiftra- 
tors  y  and  what  Pleas  they  may  Jafely  plead. 

ALthough  the  Executor  hath  not  actually  laid  his  Hands  upon 
any  of  the  Teftator's  Goods,  yet  fhall  he  be  faid  to  be  in 
«  Office  of  Executor,  PoflefTion  of  them,  fo  as  to  ftand  liable  to  the  Creditors,  fo  far  as 
c.  10.  '  they  extend  in  Value,  though  others  do  afterwards  purloin  them  K 

Debt  brought  in  the  IJetinet  againft  a  Woman  as  Adminiftratrix 
of  her  Husband,  for  Arrearages  of  Rent  upon  a  Leafe  for  Years, 
viz.  for  a  Quarter's  Rent  due  in  the  Life-time  of  the  Inteftate,  and 
Two  Quarters  in  her  own  Time;  it  was  found  for  the  Plaintiff. 
It  was  objected  that  the  Action  ought  to  have  been  in  the  T)ebet 
and  'Detinet,  according  to  Hargrave's  Cafe,  lib.  5./0A  31.  but  it 
was  refolved,  that  the  Action  was  well  brought  in  the  'Detinet, 
flie  having  the  Intercft  only  as  Adminiftratrix:  And  Hargrave's 
4  Cafe 
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Cafe  was  denied  to  be  Law,  and  the  Judgment  in  that  Cafe  was  "  M.  7  Car.  b.  R, 

rnvrrfrd  »  Sm'th  and  Norfolk's 

J:  ,         '    •    n  -rt  .,.        .  ,       ,    .       ,        Cafe.  Crook  parr. i. 

Debt  againft  an  Executor  upon  an  Obligation,  who  pleaded,  that  fbi.  163. 
the  Teftator  at  the  Time  of  his  Death  was  indebted  to  the  King  for 
his  Office  of  Sherift-ftup :  But  becaufe  it  was  not  averred,  that  it  was  x  T.    yac  b.  r. 
verum  O  jufium  debitum,  &  minime  folutum,  it  was  adjudged  for  ww«/andH«?^'s 

the  Plaintiff  *.  Cafe.  Crook  part.*. 

Scire  fac.  againft  an  Adminiftratrix,  to  have  Execution  upon  a 
Judgment  againft  the  Inteftate :  The  Defendant  pleaded,  J^iod  nulla 
habet  bona  qua  fucrunt  intejlati  tempore  mortis  fu<e  iti  manibus  fuis 
adminiftranda^  nee  habuit  die  ij/ipetrationis  brevis,  nee  unqtiam  po- 
Jiea^&c.  Adjudged  no  good  Plea :  For  a  Judgment  cannot  be  anfwer- 
cd  without  another  Judgment;  and  it  may  bo  fhe  had  adminiftred  all 
the  Goods  in  paying  Debts  upon  Specialties,  which  is  not  any  Admi-  n 
niftration  to  bar  the  Plaintiff;  or  it  may  be  he  had  Debts  upon  Sta-  ordweyvertGcJfry. 
tute  or  Recognizance,  which  are  not  allowable  againft  a  Judgment  y.  Crook  pan.  3.  fb, 

Promife  by  the  Teftator,   that  if  J.  S.  marry  his  Daughter,    he  575< 
would   give  him   100/.  and  as  much  as  to  any  other  of  his  Chil- 
dren,- the  Marriage  took  Effect;  an  Action  upon  the  Cafe  is  brought 
by  J.  S.  againft  the  Executors  of  the  Teftator :  And  adjudged,  that  *  T.  1 3  Jac.  Rot. 
the'Executors  arc  chargeable  as  well  for  this  collateral  Promife  as  s>52-  &»»*«  vcrfus 
for  a  Debt-.  T&£      *™' 

An  Action  of  the  Cafe  lieth  againft  an  Executor  upon  a  fimple 
Contraft  of  the  Teftator  a.  » Lib-?. s/*fe'sCafc. 

An  Action  lieth  againft  Executors  for  Arrearages  of  Account  found  b  Lib.  9.  fbi.8<s.  pi. 
before  Auditors  \  f^^"' 

"Where  one  hath  a  Tally  of  the  Exchequer  to  receive  Money  of  * 
fome  Cuftomer,  Receiver,  or  other  Officer  of  the  King's,  and  deli- 
vereth  it  to  him,  he  then  having  Money  of  the  King's  in  his  Hands, 
if  he  die  without  paying  the  fame,  his  Executor  mall  ftand  charge-  c  27H.6.4.  15E.4. 
able  with  the  Payment  thereof0.  16.  c.  lib.  9.  foi.  87, 

The  Teftator  being  only  Tenant  for  Life  (Remainder  to  one  swa»verfa$Scaries. 
Scarles  in  Fee)  made  a  Leafe  for  1 5  Years  to  Swan,  and  afterwards  Moor  74< 
made  Scarles  and  another  his  Executors,  and  died  ;  Scarles  entered 
and  avoided  this  Leafe,  and  thereupon  Swan  the  Leffee  brought  an 
Action  of  Covenant  againft  him  and  the  other  Executor;  and  ad- 
judged that  the  Action  would  lie. 

Debt  againft  an  Executor,  who  pleaded  that  his  Teftator  was  in-  Co&Uve*tu&avM 
debted  to  one  Lamb  in  300/.  on  Bond  not  fatisfied,  but  ftill  in  2  Lutw-  I(J34- 
Force,  and  that  he  had  fully  adminiftred  and  had  not  Afters  ultra 
10 1,  to  pay  the  faid  Debt  die  exhibitionis  HilU  nee  unquam  poftea  j 
and  upon  a  Demurrer  the  Plea  was  adjudged  ill,  becaufe  the  Defen- 
dant pleaded  Plene  adminifiravit  die  exhibitionis  BilU,  when  it 
fhould  be  ante  impetrationem  Brevis,  &c. 

Debt  on  a  Bond  againft  the  Executor  of  T.  S.  who  pleaded  that  Tomw  verfus  cute 
the  faid  2*.  S.  died  Inteftate,  and  that  Adminiftration  was  granted  to  a  Salk-2?8' 
the  Defendant  unde  petit  judicium  fi  ipfe  ad  Billam  prtsdilT  refpon* 
dere  debeat,  &c.  and  upon  a  Demurrer  to  this  Plea  it  was  infilled, 
that  it  was  ill,  becaufe  the  Defendant  mould  have  traverfed,  that  ho 
intermeddled  before  Adminiftration  was  granted  to  him,  for  if  he 
did,  then  he  was  Executor  de  fo?i  tort ;  but  adjudged  that  fuch  a 
Traverfe  would  have  made  the  Plea  ill,  becaufe  there  is  no  Interfiled- 
dling  charged  in  the  Declaration,  and  the  Defendant  ought  not  to 
traverfe  what  is  not  alledged. 

C  c  c  2  Scire 
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Scire  facias  upon  a  Judgment  againft  a  Teftator  in  Debt  brought 

againft  his  Executors,  who  pleaded,  that  before  they  had  Knowledge 

of  this  Judgment,  they  had  fully  adminiftred  all   the  Tcfrator's 

Goods  in  Payment  of  Debts  upon  Obligations.     It  was  adjudged  no 

Plea,  for  at  their  Peril  they  ought  to  take  Knowledge  of  Debts  of 

j       E1Iz   c  B  Record,  and  ought  firft  of  all  (unlefs  Debts  due  to  the  Queen)  to 

Littleton  and  Hob-  have  fatisfied  them  ;  it  was  adjudged  accordingly  a. 

bh's  Cafe.  Crook      Debt  againft  an  Executor  upon  an  Arbitrement  made  in  the  Time 

part ,.  «) .  79,.     ^  ^  Teftator  j  it  was  demurr'd  in  Law,  whether  the  Adtion  lay, 

t>  P.  39  El.  Hamp-  becaufe  the  Teftator  might  have  waged  his  Law  j  and  adjudged  it 

ton  verf.  Boyer,  fol.  lay  not  ^. 

foL  6oo?°k  Pa"  3"  Error  in  C-  B'  againft  tnree  Executors ;  the  Error  affigned  was> 
that  one  of  them  died  depending  the  Writ  before  Judgment :  Per 

'  U*'Jl Crlok^n  Cnrianh  it  is  no  Error  c. 

^."foi  6™.\  h.  7.      Debt  againft  Executor,  who  pleaded  he  had  Riens  en  fes  mains, 

i.  38  E.  3. 11.       but  certain  Goods  diftrained  and  impounded  ;  it  was  adjudged  to  be 

a  M.  25  Elk.  c.B.  no  Aflets  to  charge  him  d. 

par  3.  p . .  Jction  fur  T  cafe  f:if  trover  &  converfwn  of  Goods;  the  Cafe  was, 
a  Recovery  was  had  in  the  Exchequer  againft  an  Executor  of  Debt 
and  Damages,  and  a  Fieri  facias  iflued  out  de  bonis  tcftatoris,  ft, 
&c  ft  nemji,  damna  de  propriis  ;  the  Executor  dies,  the  Sheriff 
makes  Execution  of  the  Teftator's  Goods  before  the  Return  of  the 

«H.  3iEliz.  b.r.  Writ ;  adjudged  good,  notwithftanding  his  Death  after  the  Tefte  of 

rot.  3 1.  Moffe  verf.  his  Writ  e. 

fbL-^i.  n?4.S73.ep'  An  Executor  fhall  not  be  charged  without  Specialty  wherein  the 
Teftator  might  wage  his  Law ;  for  that  an  Executor  cannot  wage 

'  46  e.  3.  10.  b.  his  Law  of  other  Mens  Contracts  f. 

31  H'6'  Debt  againft  an  Executor  upon  an  Obligation  made  by  his  Tefta- 

tor ;  the  Plaintiff  was  nonfuited  ,•  the  Defendant  had  Cofts  by  Order 
of  Court ;  otherwife  it  is  where  an  Executor  is  Plaintiff  and  is  non- 
fuited ;  for  it  cannot  be  intended,  that  it  was  conceived  upon  Ma- 

s  M.  38  &  39  El.  lice  by  him  s.     And  the  Stat.  4  Joe.  ought  to  have  a  reafonable  In- 

Fetherflon  verf  M-  tendment,  and  no  Default  can  be  prefumed  in  the  Executor,  who 

lybon.  (-rook  part  3.  1    •       ;  1  r  1  -» «■  -r->    /-,  1  r-i 

n.  25.  fol.  503.       complains,  became  it  concerns  other  Mens  racts,  whereof  he  can 
have  no  perfect  Knowledge ;  and  fo  it  was  refolved  by  the  Courts  of 
MM  J«.  B.  R.  c.  S.  and  B.  R  h. 
e  vcrton  s  rep.         Action  upon  the  Cafe  fur  Indebitatus  ajfumpfit  of  the  Teftator 
•  T.  44 Elk.  B.R.  <Joth  well  lie  againft  the  Executors  '. 

lib.  4!  fbl.^z.  b.  '  The  fame  Point  had  been  adjudged  before  in  *  Norwood's  Cafe ; 
*Plowd.Com.i8i.  but  a  Diftinction  was  made  in  t  'Pines  Cafe,  between  a  Promife  of 
Norwood  ver.  Read,  the  Teftator  to  pay  a  certain  Sum  of  Money,  and  his  Promife  to  do 
GeuTdf.Tjtt.  zde'  &  collateral  Aft  ■>  and  that  in  the  firft  Cafe  an  Indebitatus  ajfumpfit 
would  lie  againft  his  Executor,  becaufe  where  the  Sum  was  certain, 
the  Promife  to  pay  it  made  a  'Duty. 
stubbing:  v.  Rothe-  But  the  former  Opinions  ftill  prevailed,  (viz.)  that  an  Indebitatus 
Se7ie  vcrfcLi?t/£  a$umpfo  would  not  lie  againft  an  Executor  for  a  Debt  created  by 
Cro.  El.  459, 557*!  the  fiviple  ContraB  of  the  'Teftator,  becaufe  he  might  have  waged 
j  And.  182.  Jjis  J_azv  ■,  for  where  the  Demand  is  certain,  there  the  Defendant 

may  wage  his  Law,  which  he  cannot  do  in  an  Action  where  Da- 
mages are  to  be  recovered  upon  a  Breach  of  a  Promife,  which  Da- 
mages are  always  incertain  till  reduced  to  a  Certainty  by  a  Verdict; 
and  therefore  the  Defendant  in  fuch  Cafe  cannot  wage  his  Law,  be- 
caufe 'tis  impoffible  for  him  to  make  Oath  that  he  hath  paid,  when 
he  cannot  tell  how  much  was  due. 

^  In 
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In  Slades  Cafe  it  was  held,  that  an  AbJion  of  Debt,  or  an  Ac-  «^£?.Gaf  4  Rep. 
tion  on  the  Cafe  would  lie  againft  an  Executor  for  a  Debt  due  ttpon  93*    c  u 
the  fimple  Contrail;  of  the  "Teflator,  and  this  at  the  Election  of  the 
Plaintiff;  the  Reafon  given  for  the  AUion  on  the  Cafe  was,  becaufe 
every  Contract  executory  implies  a  Promife,  for  when  a  Man  agrees 
to  pay  Money,  or  to  deliver  a  Thing,    he  promifes  to  do  it  5  'tis 
true,  this  is  called  a  falfe  Glofs  by  the  Chief  Jufticc  ¥  Vanghan,  in-  *Vaugh.  101. 
vented  only  to  turn  Actions  of  Debt  into  Actions  on  the  Cafe :  But 
the  Chief  Juftice  Coke  and  iix  other  Judges  in  f  Pinchions  Cafe  were  t  Pmiim't  Cafe, 
of  another  Opinion,  for  the  Law  wras  not  clear  that  an  Aftio?z  of?  RcP-8f  2  do. 
'Debt  would  lie  againft  the  Executor  upon  the  fimple  Contract  of7'93' 
the  deflator  ;  becaufe  in  fuch  Action  the  Teflator  might  have  zvaged 
his  Law,  and  'tis  a  Rule  that  the  Executor  fhall  not  be  charged 
where  the  Teflator  might  have  waged  his  Law. 

Now  if  an  Action  on  the  Cafe  fhould  not  lie,  then  the  Creditor 
would  be  without  Remedy,  and  that  would  be  a  plain  Defect  in  the 
Law  ;  therefore  the  Judges  held  in  Pinchions  Cafe,  that  every 
Contract  executory  implied  a  Promife,  upon  which  an  Action  on 
the  Cafe  might  be  founded. 

Debt  againft  the  Defendant  as  Executrix  of  J.  S.  upon  plene  ad- 
ptiniftravit  pleaded,  it  was  found  by  Verdict,  that  the  Teftator  at 
the  Time  of  his  Death  had  Goods  to  the  Value  of  100  /.  and  was 
bound  to  another  by  Obligation  in  100/.  and  that  the  Defendant 
had  taken  in  this  Obligation,  and  made  another  in  her  own  Name 
with  Sureties  to  the  Obligor  :  Per  Curiam,  this  was  an  Adminiftra- 
tion,  and  it  is  in  the  Nature  of  a  Payment,  and  fo  much  of  the 
Teftator's  Debt  is  by  this  difcharged  k:         .  k  M.  30  &  ;t  El. 

Mavt'm  vcrfus  cilice 
Whippy.  Crook  part  3.  fol.  114.  M.  28  &  29  Eliz.  rotul.  2^25.  inter  Stamp  and  Hat' him,  adjudged  accord- 
ingly.   1  Leon.  in.    Moor  260.  S.  P.   Cro.  Eliz.  120. 

Debt  againft  one  as  Adminiftrator  to  N.  upon  an  Obligation  ;  the 
Defendant  fhews  the  Cuftom  of  London  to  be,  that  if  a  Contract 
be  made  by  a  Citizen,  to  pay  Money  to  another  Citizen,  and  he 
who  made  the  Contract  dies,  that  his  Executors  or  Adminiftrators 
fhall  be  chargeable  therewith,  as  if  it  were  upon  an  Obligation ; 
and  fhews  farther  how  the  Inteftate  was  indebted  upon  Contract  to 
J.  who  had  recovered  againft  him,  and  that  he  had  riens  oufter  en 
fes  maines,  &c.  Adjudged  that  the  Cuftom  is  good,  for  the  Exe- 
cutors or  Adminiftrators  to  pay  Debts  upon  fimple  Contracts :  Cu- 
ftoms  in  London  are  confirmed  by  Act  of  Parliament,  and  are  now 
as  ftrong  as  a  Statute,  and  the  Cuftom  is  reafonable,  becaufe  the 
Executor  or  Adminiftrator  is  bound  in  Confcience  to  pay  Debts  up- 
on Contracts  as  well  as  Obligation,  though  the  Law  hath  given 
Priority  to  Debts  upon  Obligation  '.  « T.  37  mn.  c.  B„ 

5»e//i»g'scaf.Coofce 
lib.  5.  fol.  82.  b.  Croke  part  3.  fol.  0,09-  n.  «■  S.  C 

Now  as  to  Actions  of  Debt  brought  againft  Executors  upon  the  gf^f  l^' 
fimple  Contract  of  the  Teftators,  thefe  Cafes  happened,  (viz.)  itpopn.  31.  s.  c, 
was  held,  that  the  Defendants  in  fuch  Cafes  may  be  charged,  or 
not  according  as  they  plead,  for  upon  a  Demurrer  to  a  Declaration 
in  'Debt  the  Defendant  muft  have  Judgment ;  but  if  he  plead,  and 
'tis  found  againft  him,  then  he  hath  loft  the  Benefit  of  the  Law. 

But 
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Hughfin  verf.  WebL.      But  yet  fome  are  of  Opinion,  that  even  in  fuch  Cafe  the  Judges 
^An^'iS't."'.  c.  ex  officio  ought  to  abate  the  Writ;  as  where  1)ebt  was  brought  a- 
i  Leon.  165.  s.  c.  gainft  an  Adminiftrator  upon  a  fimple  Contracl  of  the  Inteftatej 
Gouidf.  106.  s.  c.  t[lc  Defenclant  pleaded  p lene  adminiftravit,  and  it  was  found  againft 
him  j  yet  the  Plaintiff  could  never  get  Judgment,  becaufe  at  Com- 
mon Law  *Debt  would  not  lie  againft  an  Executor  or  Adminiftra- 
tor upon  the  fimple  Contract  of  the  Teftator  or  Inteftate ;  and  where 
the  Action  is  improper,  and  not  fufficient  to  charge  him,  the  Court 
ought  ex  officio  to  abate  the  Writ. 
Gnmm  verf.  Rdh.      Soon  after  the  Cafe  laft   mentioned,  an  A&ion   of  Debt  was 
Cro.  El.  425.        brought  againft  an  Executor,  (jc.  who  pleaded  that  he  never  was 
Moor  366.  Executor  -,  and   it  was  found  againft  him  j   but  in   this  Cafe  the 

Plaintiff  had  Judgment,  becaufe  by  the  Plea  the  Contract  was  ad- 
mitted. 
Mr  rf.Gr  n  But  noW  ^Q  ^aw  ls  ^ci^c<^  as  to  this  Point,  (viz.)  if  the  Defen- 
Crofcar.  187.^  dant  demurs  to  fuch  a  Declaration  in  Debt,  he  muft  have  Judgment 
w.  Jones  223.  for  the  Reafon  before-mentioned  ;  but  if  he  pleads,  then  he  hath 
p*w  v.  Lawfon.  ^k^  Notice  of  the  Dcbtj  and  hatn  in  &  jyrannCr  confefled  it,  efpe- 

cially  if  he  plead  plene  adminiftravit ;   and  if  'tis  found  againft 
him,  the  Plaintiff  muft  have  Judgment. 

And  by  a  Paragraph  in  the  Statute  of  Frauds,  'tis  enacted,  'That 
no  Action  fliall  be  brought  to  charge  an  Executor  or  Adminiftrator 
Upon  a  fpecial  Promife,  to  anfiver  'Damages  out  of  his  own  Eftate, 
or  to  charge  the  Defendant  upon  any  Promife^  to  anfwer  for  the 
Debt  or  Mifcarriage  of  another,  nnlefs  the  Agreement  upon  which 
the  Aflion  is  brought,  is  put  into  Writing,  or  fome  Memorandum 
or  Note  thereof  a?id  figned  by  the  'Party,  to  be  charged  therewith^ 
or  by  fome  other  Perfons  authorised  by  him. 

Since  this  Statute  this  Cafe  happened,  (viz.)  Leffee  for  Tears 
died,  leaving  Rent  in  arrear  ;  his  Widow  promifled  the  Lefior,  that 
if  he  would  permit  her  to  enjoy  the  Lands  till  Lady-day,  and  to 
remove  fevcral  Goods,  flie  would  pay  the  Arrears  due  in  the  Life- 
time of  her  Husband,  which  was  160  /.  and  200  /.  more  ;  the  Que- 
ftion  vvas,  fince  there  was  no  Memorandum  of  this  Matter  in  Wri- 
ting, whether  the  Promife  was  good  or  not  j  and  adjudged  that  it 
was  not,  for  it  was  void  as  to  the  i<5o  /.  becaufe  that  was  the  Debt 
of  the  Husband,  and  not  put  into  Writing  ;  and  being  void  in  Part, 
'tis  fo  in  the  Whole,  becaufe  'tis  an  entire  Agreement.  2  Vent* 
223.  Lord  Lexington  verfus  Gierke. 

A.  covenanted  with  B.  to  put  his  Son  an  Apprentice  to  C.  or 
otherwife,  that  his  Executors  mall  pay  B.  20  /.  A.  doth  not  put  his 
Son  an  Apprentice  to  C.  and  dieth ;  B.  brings  Debt  againft  the  Exe- 
cutors of  A.  *Per  Curiam^  it  doth  not  lie,  for  it  cannot  be  a  Debt 
in  the  Executor,  when  it  was  no  Debt  in  the  Teftator.  If  a  Man 
covenant  to  pay  10/.  Debt  lieth  againft  his  Executor,  but  not  when 
he  covenanteth  that  his  Executor  fhall  pay  10/  m. 
m  P-  33  El-  ?<*rot  if  an  Executor  pleads  plene  adminiftravit,  the  Plaintiff  may 
part'  3.  ixz.  r°°  PraY  Judgment  againft  him  when  Aflets  come  unto  him  ;  but  the 
Plaintiff  is  to  be  barred,  if  he  acknowledge  it  j  and  if  he  denieth, 
that  he  hath  not  fully  adminiftred,  which  is  found  againft  him,  he 
fhall  be  barred  alfo,  and  pay  Cofts  to  the  Defendant.  When  'tis 
found  that  the  Defendant  hath  fome  Aflets,  although  of  little  Va- 
lue, fo  as  he  hath  not  fully  adminiftred ,-  the  Plaintiff  fhall  have 
Judgment  for  the  entire  Debt ;  but  he  mail  not  have  Execution 
3  but 
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but  of  as  much  as  is  found,  and  mall  not  be  barr'd  for  the  Refi- 
due;  and  if  more  Allots  come  afterwards,  he  may  have  a  Set.  fac. 
to  have  Execution  thereof.  But  if  it  be  found  that  he  hath  fulJy 
adminiftred,  or  if  it  be  fo  pleaded  and  confeffed,  the  Judgment  mall 
be  againft  the  Plaintiff.  And  therefore  Mary  Shiplie's  Caff,  lib.  8. 
fol.  1 34.  that  if  an  Executor  plead  plene  adminiflravit,  the  Plain- 
tiff may  take  Judgment  prefently,  and  expect  when  he  hath  Af- 
fets,  was  denied  to  be  Law  n.  «  M.  9  car.  rot. 

373-  Dorcbcftcr  verf 
Webb.  Crook  part  I.  fol.  373.  S  E.  4.  3.  Sir  John  Needham's  Cafe,  lib.  8.  fol.  136.  11  H.  7.  4.  ji  H.  7.. 
31.    11  H.  4.  83.    20  E,  4.  17. 

If  an  Executor  of  a  Leffee  for  Years  doth  afltgn  over  his  Intereft, 
an  Action  of  Debt  doth  not  lie  againft  him  for  Rent  due  after  the 
Aifignment ;  and  if  a  Leffee  for  Years  doth  aflign  all  his  Intereft 
and  dies,  the  Executor  mail  not  be  charged  for  the  Rent  due  after 
his  Death,  becaufe  the  perfonal  Privity  of  Contract,  as  to  the  Action 
of  Debt,  is  determined  °.  •  C.  lib.  3.  fol.  24. 

Information  in  the  Exchequer  in  Nature  of  an  Account  was  ker  s  Cafe" 
brought  againft  D.  Executor  of  W.  M.  who  had  received  Money 
of  the  Queen's  amounting  to  1 500  /.  Upon  fpecial  Verdict,  the  Cafe 
was,  That  W.  M.  had  received  annually  out  of  the  Exchequer  50/. 
as  a  Fee  for  his  Diet  for  thirty  Years,  which  was  paid  him  by  the 
Command  of  the  Lord  Treafurer,  who  had  Authority  by  Privy  Seal, 
to  make  Allowance  and  Payment  of  all  Fees  due ;  but  in  Truth 
thefe  were  not  any  due  Fees.  The  Queftion  was,  whether  his  Exe- 
cutors mould  be  charged  :  Per  Curiam^  they  mail  be  charged  ;  for 
this  Payment  by  the  Lord  Treafurer's  Appointment  was  not  allow- 
able ;  for  the  Privy  Seal  is  not  fufficient  Authority  to  difpofe  of  the 
Queen's  Treafure,  unlefs  where  it  is  due ;  and  he  difpofing  of  it 
otherwife,  it  is  out  of  his  Authority  P.  J*  WjL  ^J 

Scire  facias  was  fued  by  H.  againft  W.  Executor  to  his  Father,  part  3.  fol.'  545.  c. 
for  Execution  of  a  Judgment  obtained  againft  the  Teftator ;  thelib-  «!•  f0l.9i.fe. 
Defendant  pleaded  plene  adminiftravit  at  the  Time  of  the  Bringing 
of  the  Action  ;  and  thereupon  they  were  at  Iffue :  'Per  Curiam^  it 
is  no  good  Plea,  but  the  Executor  mould  have  pleaded,  there  was 
nothing  in  his  Hands  at  the  Time  of  the  Teftator's  Death,  becaufe 
the  Judgment  bound  him  to  fatisfy  that  Debt  before  others  j  but 
by  joining  of  Iffue  the  Advantage  of  that  Exception  to  the  Plea  is 

Waved  1.  i  H.    n    Jac.  rot. 

Scire  facias  againft  Executors,  upon  a  Judgment  againft  their  f09id|j8Mon0,riSI7r|?' 
Teftator  in  Debt ;  they  plead,  that  before  they  had  any  Conufance 
of  this  Judgment,  they  had  fully  adminiftred  all  their  Teftator's 
Goods  in  paying  of  Debts  upon  Obligation  :  Stir  de?nurrer  adjudged 
for  the  Plaintiff,  and  that  it  was  no  good  Plea ;  for  they  at  their 
Peril  ought  to  take  Conufance  of  Debts  upon  Record,  and  ought 
firft  of  all  (unlefs  for  Debts  due  to  the  Queen,  wherein  me  hath  a 
Prerogative)  to  fatisfy  them ;  and  though  the  Recovery  was  in  ano- 
ther County  than  where  the  Teftator  and  Executors  inhabited,  it 
is  not  material.  But  if  an  Action  be  brought  againft  them  there 
where  they  inhabit,  and  before  their  knowing  thereof,  they  pay 
Debts  upon  Specialties  j  that  is  allowable  r.  r  4  h.  5. 8. 21  Ed. 

4.  21.  M.  41  &  43 
Elis.  ret,  62],    Littleton  verfus  Hilbins.    Crook  pan  3.  fol.  793, 

Debt 
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Debt  again  ft  B.  as  Executory  he  pleads  phne  adminiftravit ;  and 
it  was  found  by  Verdict,  that  the  Defendant's  Wife  was  made  Exe- 
cutrix, and  fhe  by  Fraud  to  deceive  the  Creditors,  made  a  Gift  of 
her  Goods  before  Marriage  with  the  Defendant,  and  yet  me  retained 
them  in  her  Poffelfion,  and  took  to  Husband  the  Defendant;   the 
Wife  dies,  and  the  Defendant  had  in  his  Hands  fo  many  of  the  Goods 
as  would  fatisfy  the  Creditors  their  Debts.     Judgment  for  the  Plain- 
tiff;  for  the  Defendant  had  by   his  Plea  confeffed  himfelf  to  be 
Executor ;  and  for  that  he  is  chargeable,  becaufe  the  Property  of 
f  h    -    Eli    r  t  tne  Goods  did  not  pafs  out  of  the  Wife  by  her  Grant,  the  fame  be- 
ioi\.mtff>Sc&&.  ing  made  by  Fraud,  and  fo  void  by  the  Stat.  13  Eliz  f. 
Moor's  rep.    fol.      Debt  againft  an  Adminiftratrix  upon  a  Bond  of  600  /.  made  by 
3itf-  n.  518.  the  jnteftate  •  the  Defendant  pleaded,  that  the  Inteftate  and  his  Son 

acknowledged  a  Recognizance  to  the  King  of  100/.  and  another  of 
800/.  to  B.  and  another  of  100/.  to  M.  and   divers  others,  over 
and  above  which  flie  had  not  Affets ;  and  after  faid  flie  had  not 
fufficient  Affets ;  the  Plaintiff  replied,  that  the  Recognizance  to  B. 
was  for  400  /.  which  is  paid,  and  the  other  to  M.  was  for  Perform- 
ance of  Covenants,  none   whoreof  is  broken,  and  that  the  Recog- 
nizance ftands  in  Force  by  Covin  of  the  Defendant.  It  was  refolved, 
1.  That  the  Bar  was  mfufficicnt,  for  that  firft  fhe  confeffed  that  flie 
had  fufficient  Affets  to  pay  the  faid  Recognizances,  and  afterwards 
denied  it.     2.  Hjr  Plea  is  too  general,   but  fhe  ought  to  have  fet 
forth  how  much  Affets  flie  had,   becaufe  fhe  had  Knowledge  of 
them  ;  aifo  the  Bar  is  insufficient,  becaufe  the  Inteftate  was  bound  in 
,  c    lib  9_   f0i.  the  Recognizance  with  another,  and  the  Defendant  hath  not  averred 
109.' Trejbams  Ca.  that  the  other  had  not  Sufficient  to  have  fatisfied  them  c. 
s  c0lwinch  Ent'      ^s  to  ^Uions  of  Covenant  brought  againft  the  Executor  upon  a 
177.  s.  c.  '  Covenant  of  the  Teftator ;  'tis  to  be  obferved,  that  fome  Covenants 

are  exprefs,  in  which  the  Executor  is  named,  and  fome  run  with 
the  Land,  in  which  the  Executor  is  not  named ;  and  thefe  are  Co- 
venants in  Law;  but  in  both  Cafes  he  is  liable  to  an  A&ion  of 
Covenant. 

As  to  thofe  Covenants  which  run  with  the  Land,  the  Executor  is 

always  chargeable,  even  after  the  Aflignment  of  the  Term,  and  afi- 

Brett.v.Cumlerhud.ter  the  Acceptajice  of  the  Kent  by  the  Lejfor  or  his  Affigns,  {viz.) 

z  Cro.  511.  Leffee  for  Years  covenanted  to  repair-,  the  Leffor  afligned  the  Re- 

z  Roll.  Rep.  65.     vcrfion  tQ  j:  ^  and  the  Leffee  a(figne£l  the  Term  to  E.  G.  then  T.  S. 

S.Jfytti/.'n£!'t\\e  Aflignee  of  the  Reverfion,  brought  an  Action  of  Covenant  a- 
gainft  the  Executor  of  the  Leffee  for  ?iot  repairing,  &c.  after  the 
Ajf/ignment  of  the  Term  ;  and  adjudged  that  it  would  lie,  it  being 
on  an  exprefs  Covenant  which  runs  with  the  Land,  by  which  the  Co- 
*ButmttheAjftgnee\cx\mto\:  and  his  *  Executors  likewife  are  always  liable  fo  long  as 
0/  f,<ch  Executor  af- t jiey  iiave  anv  Affets,  not  by  Reafon  of  any  'Privity  of  Contract, 
ItrffZdfiibutby  the  exprefs  Covenant  it  felf,   and  by  Virtue  of  the  Statute 
the  Cafe  of  pilcher  32  H.  8.  cap.  34.  which  gives  the  AJJignee  of  the  Reverfion  the  fame 
A"s  ik°VsT  Benefit  of  AUion  againft  the  Executors  of  the  Leffee  for  not  per- 

forming the  Covenants  contained  in  the  Leafe,  as  the  Leffors  them- 
felves  might  have  had,  if  no  fuch  Affignmejit  had  been  made,  by 
which  a  Defect  at  Common  Law  was  remedied;  for  before  this 
Statute  an  Affignee  of  a  Reverfion  could  not  have  that  Benefit, 
becaufe  he  was  neither  Party  or  Privy  to  the  Contract. 
Batcheior  vcr.  Gage.      But  an  Executor  is  bound  by  the  exprefs  Covenant  of  his  Tefta- 
Cro^cTr!  \l\\      tor3  though  'tis  collateral,  and  doth  not  run  with  the  Land,  as 
4  thofe 
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thofe  Covenants  do  which  are  to  pay  Rent  or  to  repair,  &c.  As  for 
Iftftance;  the  Leffee  covenanted  for  himfeif,  his  Executors  and  Af- 
figns,  not  to  ereff  any  "Buildings  on  the  Land,  to  the  Prejudice  of 
the  Lejfor  >  afterwards  the  Leffee  aligned  the  'Term,  and  died  ; 
then  the  Lejfor  accepted  the  Rent  of  the  Affignce,  and  afterwards 
brought  an  Action  of  Covenant  againft  the  Executor  of  the  Leffee, 
(3t.  it  was  objected  that  this  Action  would  not  lie,  becaufe  by  the 
Alignment  of  the  Term,  and  the  Acceptance  of  the  Rent  from  the 
Aifignee,  the  Privity  of  Contract  was  determined  ,•  but  adjudged 
that  neither  the  one  or  the  other  mall  bar  the  Lcffor  from  an  Ac- 
tion againft  the  Executor  of  the  Leffee  upon  an  cxprefs  Covenant, 
which  he  made  in  his  Life-time. 

In  Morleys  Cafe  Anno  1  Willi-  this  Action  was  extended  to  the  .A&rfcyverf.  ^mw. 
Affignee  of  fuch  Executor,  which  before  extended  only  to  the  Exe-  a  Vent.  5^ 
cutor  himfHf  upon  an  exprefs  Covenant  of  the  Teftator,  {-viz.)  the 
Bifhop  of  Winchefter  made  a  Leafe  to  T.  S.  for  Twenty-one  Years, 
and  died ;  the  Leffee  affigned  the  Term  to  W  N.  and  made  him 
Executor,  and  died ;  and  the  Jjjignee  made  E.  G.  his  Executor, 
and  died  ;  then  the  Executor  of  the  fucceeding  Bifhop  brought  an 
Action  of  Covenant  againft  E.  G>  the  Executor  of  the  Affignee, 
who  was  Executor  of  the  Leffee,  and  laid  the  Breach  for  not  re- 
pairing in  the  Life-time  of  the  faid  fucceeding  Bifhop  ;  and  adjudg- 
ged  that  the  Action  would  lie,  though  the  Covenant  was  made  with 
the  preceding  Bifhop,  and  though  it  was  againft  the  Eexcutor  of 
the  Leffee. 

§.  III.  What  is  to  be  confidered  of  the  Executor,  defi- 
rous  to  be  reiolved  whether  it  were  better  to  ac- 
cept, or  to  re.ufe  the  Executorihip. 

1.  'Divers  Tilings  to  be  confidered  of  him  who  would  be  refohedy 
whether  it  were  better  to  accept,  or  to  refufe  the  Executor- 
jhip. 

2.  'The  firft  Thing  to  be  inquired  in  this  Cafe  concerning  the 

Teftator. 

3.  Of  the  Authority  and  Charge  of  the  Executor. 

4.  The  Executor  may  not  meddle  with  the  Lands,  Tenements  or 

Hereditaments  of  the  Teftator,  but  the  Heir. 

5.  The  Heir  hath  not  to  deal  with  the  Goods  and  Chattels  of  the 

Teftator,  but  the  Executor. 

6.  The  Teftator  may  give  Power  to  his  Executor  to  fell  his  Lands 
for  Payment  of  his  Debts,  or  other  Turpofe. 

7.  What  if  fome  of  the  Executors  named  do  refufe  ?  whether  may 

the  reft  jell  the  Lands  according  to  the  Teftament  ? 

8.  Whether  the  Executor  of  him  that  had  Lands  in  Fee-fimple^ 
Fee-tail,  or  for  Term  of  Life,  may  recover  the  Rents,  Fee- 
farms,  or  other  Arrearages  againft  the  Tenant,  which  ought 
to  have  paid  the  fame  in  the  Life  of  the  Teftator. 

9.  The  fecond  Thing  to  be  enquired  concerning  the  Teftator. 

10.  Of  the  Authority  and  Charge  of  the  Executor  of  a?i  Exe' 
cutor* 

Ddd  ii.  Whether 
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ii.  Whether  divers  being  aligned  Executors,  whereof  fane  be 
dead,  the  Executor  of  the  Executor  deceafed  may  be  joined 
i?i  Action  with  the  Executor  fitrviving. 
•   12.  Of  the  Authority  and  Charge  of  the  Executor  of  an  Admini* 
ftrator. 

13.  What  is  to  be  confidered  about  the  la  ft  Will  of  the  Teftator. 

14.  Whether  the  Executor  may  cotivert  the  Refidue  to  his  own 
Vfe. 

15.  Whether  he  that  is  named  Executor  (hall  lofe  his  Legacy,  if 
he  do  refiije  the  Executor  fffip. 

\6.  What  is  to  be  conjidered  in  the  Verfon  of  the  Executor. 
ij.  What  is  to  be  co?iJidertd  of  a  Wife  Executrix* 

18.  What  is  to  be  considered  in  the  Terfon  of  the  Co-Executor. 

19.  Whtther  one  Executor  may  prejudice  another. 

20.  Whether  one  txecutor  may  fue  another. 

21.  Whither  cne  of  the  Executors  may  akne  fell  the  Goods  of  the 
Iefiator. 

2:.  Whether  the  Co-Executor,  after  Refnfal,  may  meddle  as 
Executor. 

23.  What  is  to  be  confidered  i?i  other  Terfcns  with  whom  the  Exe- 
cutor is  to  deal. 


H 


E  (1)  that  is  defirous  to  be  rcfolvod  whether  it  were  better  for 

him  to  undertake  the  Executorship,  or  to  refufe  the  lame, 

muft  confider  divers  Things  ,•  whereof  fome  concern  the  Teftator, 

*  H«  &  alia  qn*  and  fome  concern  the  Perjons  of  others  a. 

ab  executore  deli- 

berante  confideranda  funt,  traduntur  i  Jo.  de  Canib.  in  tra£.  de  executor',  ult.  vol.  1.  part.  q.  1.  cum  feq. 

Cui,  fi  placcat,  adjungas  Sichar.  in  Rub.  de  jure  delib.  C. 

Of  thofe  Things  which  concern  the  T'ejlator,  the  fiift  and  princi- 
pal Thing  to  be  regarded  is  his  Subftance  or  Wealth. 

Firft  of  all  therefore,  (2)  it  behoveth  him  that  is  named  Execu- 
tor, to  enquire  diligently  what  Goods  and  Chattels  did  belong  to 
deSiuhrerdeniib.  c?b' the  Teftator  at  the  Time  of  his  Death  b,  and  what  Debts  were  then 
due  unto  him  ;  and  on  the  contrary,  what  Debts  he  the  faid  Tefta- 

fta^TfubeicUi!urtaS  tor  did  owe  unt0  othcr  Mcn  C* 

,C1  For  (3)  as  the  Executor  may  enter  to  all  the  Goods  and  Chat- 

deLacCu^r  ^otfL* tcls  wnicn  did  belong  unto  the  Teftator  d,  and  were  in  his  Pofleffion 

tlrcdhas.  de  rcg!  at  the  Time  of  his  Death  c,  and  hath  Action  againft  every  Debtor 

jur.  ff.  Piowd.  in  0f  Jjjj  Teftator  f  j  fo  Ihall  every  one  to  whom  the  Teftator  was  in- 

&  Fi"."*  Grcisb*  debted  have  Adtion  againft  the  Executor,  (efpecially  having  an  Ob- 

« Capnoi.  in  L.  in  ligation  or  other  Specialty,)  fo  far  as  the  Goods  of  the  Teftator 

prit»Ci  &S"  S"iide  r"b  wil1  extend  ?->  and  f°  long  as  tne  Executor  hath  Aflets  in  his 
^278.  aUS  "  Hands'1.  Howbeit,  where  any  Debt  is  due  to  the  Teftator,  this 
f  inftit.  de  pcrpct.  fhall  not  charge  the  Executor  as  Aflets,  becaufe  it  is  a  Thing  in 
%  te7r',/?i°rh'  Action,  and  not  in  PoflelTion  K  Which  Conclufion  is  very  reafonable, 
Executor.  whenas  the  Executor  hath  ufed  luch  Diligence  tor  the  Recovery 

f  L"  ^".J"  £n"  de  thereof,  that  he  cannot  be  iuftly  charged  or  blamed  for  not  having 

jure  delib.  C.  r  ■      v.-  irJlr 

*  Terms  of  the  Law,  the  fame  in  his  own  Hands  K. 

verb.  Execuror. 

1  Brook  Abridg.  tit.  executor,  n.  in.  k  C.  fine  culpa,  de  reg.  jnr.  6.  Quod  h  per  eum  ftetit  quo  minus, 
habeat,  in  eo  cafu  eft,  de  jure  civili  &  can.  ac  fi  in  manibus  retineret.  L.  jur.  civili.  ff.  de  cond.  &  demon. 
Pcckius  in  c.  cum.  not.  flat,  de  reg.  lib.  3.  c.  6.  &  7. 

4  As 
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As  (4)  for  Lands,  Tenements  and  Hereditaments  of  the  Teftator, 
they  mail  drfcend  to  his  Heir,  and  mall  not  come  to  the  Execu- 
tor ;  for  by  the  Laws  of  this  Realm,  as  (5)  the  Heir  hath  not  to 
den  I   with  the  Goods  and  Chattels  of  the  Deceafed  ' ;  nd  more  '  D0a.  &   Stud. 

hath  the  Executor  to  do  with  the  Lands,  Tenements  and  Heredita-l^  "■,£  '•  &  ;4* 
.     m  locm  hb.  z.  c.  10. 

ments  In.  &  c.  Ia.  Term  cf 

Law,  verb.  Execu- 
tor.       ■  Doa.  &  Stud,  ubi  fupr.  Traa.  de  repub.  Angl.  lib.  3.  c.  <$    7, 

The  Teftator  devifed  that  his  Executors  Jhould  fell  his  Lands  ;  3  Leon.  119. 
they  levied  a  Fine  and  fold  it,  and  the  Cognifee  claiming  by  Vir- 
tue of  this  Title,  it  was  pleaded  that  partes  finis  nihil  habuerunt  ; 
but  adjudged,  that  upon  giving  the  fpecial  Matter  in  Evidence,  they 
mall  be  in  by  the  Will,  and  not  by  the  Fine. 

The  Husband  deviled  a  Copihold  to  his  Wife  ;  and  if  me  had  If-  Beat  ver.  Stypar& 
fue  by  him,  then  to  fuch  lime  at  the  Age  of  Twenty-one  ;  and  if2  Cr°-  J29- 
no  fuch  Iflue,  then  fhe  to  choofe  two  Attornies,  and  make  a  "Bill 
of  Sale  of  his  Lands  to  the  beft  Advantage  :  Adjudged  this  was  an 
Authority  to  name  the  Attornies  who  mould  fell,  and  that  accord- 
ingly they  might  lawfully  fell ;  and  that  the  Vendee  mail  be  in  by 
the  Will,  without  any  new  Surrender. 

The  Teftator  appointed  that  T.  S.  and  E.  G.  front d  fell  his  Lands,  l9  h.  s.  4s. 
and  made  them  Executors,  and  died ;   in  fuch  Cafe  if  they  refufe 
the  Executorfhip,  yet  they  may  fell  the  Lands,  becaufe  they  are  - 
appointed  by  their  proper  Names  fo  to  do  ;  but  if  they   had  not^ 
been  named  by  their  proper  Names  the  Sale  had  been  good  ;  for  it  cro.ElS.  us!"'*"*' 
hath  been  *  ruled,  that  a  Dcvife  to  his   Sons  in  Lazv  to  fell  the  Moor  147.  s.  c. 
Lands  without  naming  them,   and   afterwards  one  of  them  died, '  J-con- zS6-  f  9? 

,       _  r  1 1  3  Leon.  1 06.  S.  C« 

yet  the  Survivors  may  lell.  1  And.  145.  s.  c. 

So  where  the  Devife  was  to  four  Perfons  (naming  them)  to  the  Bomfauh  v.  Gnen- 
Intent  that  they  fell  his  Lands;  and  the  Teftator  made  them  all'fiuL  Cro.  El.  8c. 
joint  Executors,  and  died;  then  one  of  them  refufed ;  it  was  ad-  Goifidf  4.°'s.  c 
judged  that  the  reft  might  fell.  Godb.  77.  S.  Q* 

This  was  a  Doubt  at  Common  Law,  becaufe  it  was  a  Truft  re- 
pofed  in  all  of  them  by  the  Teftator  himfelf ;  but  if  inftead  of  re- 
fufing  one  of  them  had  died,  there  the  Survivor  might  fell,  be- 
caufe this  was  the  Ad  of  God,  which  fliall  not  prejucice  any 
Man. 

Now  where  Lands  be  devifable  by  Will,  (whereof  we  have  fpoken 
before  n,)  the  (6)  Teftator  may  give  Power  and  Authority  to  his  "Supr.  parr  3.$.  u 
Executor  to  fell  the  fame  Lands,   cither  for  the  Payment  of  his cum  requcn»^- 
Debts,  or  for  fome  other  Purpofe  °,  and  the  Sale  made  thereof  by  °  Peckius,  tit.  dc« 
thefaid  Executor  is  good  and  lawful  P;  and  where  divers  Perfons  !*%$"  I0f.  '°5- 

,  D  >  P  Pecki.  cod.  loro« 

are  named  Executors  by  the  Teftator,  though  (7)  Part  or  them  al- 
ter the  Death  of  any  fuch  Teftator,  do  refufe  to  take  upon  him  or 
them  the  Adminiftration  and  Charge  of  the  fame  Will,  wherein 
they  be  fo  named  Executors,  and  the  Refidue  of  them  do  accept 
and  take  upon  them  the  Care  and  Charge  of  the  fame  Teftament 
and  laft  Will ;  It  is  ena&ed  by  the  Statutes  of  this  Realm,  "  That  21  H.  s.  c.  4. 
"  then  all  Bargains  and  Sales  of  fuch  Lands,  Tenements  and  Jtie- 
cC  reditaments,  fo  willed  to  be  fold  by  the  Executors  of  any  fuch 
"  Teftator,  as  well  before  the  Making  of  that  Statute  as  after,  made 
"  or  to  be  made,  by  him  or  them  only  of  the  fame  Executors  that  fo 
"  do  accept  or  have  accepted,  or  taken  upon  him  or  them,  any  fuch 

D  d  d  2  *  Care 
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"  Car e  or  Adminiftration  of  any  ftich  Will  and  Tejiament,  jhall  be 
K  as  good  and  ejfeUual  in  Law,  as  if  all  the  Refidue  of  the  fame 
"  Executors  named  in  the  [aid  Tejiament,  fo  refufing  the  Ad- 
<c  miniflratiofi  of  the  fame  Teftament,  had  joined  with  him  or 
"  them  in  making  of  the  Bargain  and  Sale  of  fiich  Lands,  Tene- 
"  ments,  or  other  Hereditaments,  fo  willed  to  be  fold  by  the  Exe- 
<c  cutors  of  any  fiich  Teftator,  which  before  that  Time  had  made  or 
"  declared,  or  that  after  Jhould  make  or  declare,  any  Will  of  any 
"  fuch  Lands,  Tenements,  or  other  Hereditaments,  after  his  De- 
"  ceafe  to  be  fold  by  his  Executors,  as  may  appear  by  the  Statute  in 
"  that  Behalf  made.  Hovobeit  it  is  provided,  that  the  [aid  Sta- 
"  tute  Jhall  not  extend  to  give  'Power  and  Authority  to  any  Execu- 
"  tor  or  Executors,  at  any  Time  after,  to  bargain  or  to  put  to  Sale 
"  any  Lands,  Tenements  and  Hereditaments,  by  Virtue  a7td  Au- 
tc  thority  of  any  Will  or  Teftament  made  before  the  faid  Statute, 
"  otherzvife  then  they  might  do  by  the  Courfe  of  the  Common  Law, 
"  afore  the  Making  of  the  fame. 

Belides  that,  fuppofing  the  Cafe  were  fuch,  as  the  Lands  being 
devifable,  the  Executors  had  Power  to  fell  the  fame,  and  to  diftri- 
bute  the  Profits  in  pios  ufus ;  yet  after  the  Death  of  the  Teftator, 
the  Inheritance  fhall  defcend  unto  the  Heir,  and  mall  remain  in 
^ffff  tit-  de"  'lim'  until  tIie  Executor  nave  fo^  the  fame  1.     And  if  the  Execu- 
inft.S  pan  i?  fol. tors  themfelves  do  enter  into  the  Lands,  after  which  Entry  fome 
113-  a.  Man  offereth  a  Sum  of  Money  or  Price  of  the  fame  Land,  and  the 

Executors  refufe  to  take  the  Money  offered,  becaufe  the  Money  is 
under  the  Value  of  the  Land,  and  the  Executors  intend  to  fell  the 
fame  dearer,  and  fo  keep  the  Land  in  their  own  Hands  by  the  Space 
of  one,  two,  or  three  Years,  converting  in  the  mean  Time  the  Pro- 
fits ariiing  forth  of  the  fame  Land  to  their  proper  Ufe  5-  in  this  Cafe 
the  Heir  of  the  Teftator  deceafed  may  enter  to  the  Lands,  and  put 
«•  Perkins  nbi  <u-  out  the  Executors  r. 

pra,  Brook  Abridg. 

tit.  devifc,   n.  19.     38  Ed.  3.  Aff.   pi.  3.  Lit.  S.  383. 

Devife  to  his  Wife  for  Life,  then  to  his  Son  in  Tail,  and  if  he 
Co.  Lit.  112,  113.  died  without  Iffue,  then  the  Lands  floould  be  fold  by  his  Executors ; 
the  Wife  died,  then  one  of  the  Executors  died,  and  then  the  Son  of 
the  Teftator  died  without  Iifue,  and  the  furviving  Executor  fold  the 
Land  ;  adjudged  that  the  Sale  was  not  good,  for  the  Executors  had 
no  Intereft  but  only  a  bare  Authority  to  fell,  for  the  Lands  were 
not  devifed  to  the  Executors  to  fell ;  fo  that  this  being  only  an  Au- 
thority, it  mail  not  furvive. 
Lock  verf.  Loggin.      gut  where  the  Teftator  devifed  his  Lands  to  two  Executors  to 
■  !45-  ye  j-Q^  an ^  ^ie£j5  then  one  of  his  Executors  died  ;  adjudged  that  the 

*  Townfend  verfus  *  Survivor  may  fell,  becaufe  this  was  a  Truft  coupled  with  an  lute- 
TaSl}*.'  reft '  anc*  'tis  not  *ikc  a  Devifc  that  his  Executors  JJj  all  fell,  for  that 

Owen  155.  s.  c.    is  an  Authority  and  no  Intereft  ;  and  an  Authority  muft  be  ftrictly 
Cro.  El.  524.  s.c.  pUrfucd,  which  cannot  be  done  in  this  Cafe,  becaufe  the  Teftator 
By°°the:'4Name  of  appointed  two  to  fell  -,  and  there  being  but  one  living,  that  Autho- 
How  verf.  Coney,    ritv  and  Truft  which  was  given  jointly  to  both  is  determined. 
77     „™j-o.    ,       But  an  Executor  may  fell  where  he  hath  only  an  Authority  and 
W.Jones  352.       no  Intereft ;  as  where  the  Teftator  deviled  his  Lands  to  be  lold  by 
his  Executors  for  iPay?nent  of  his  "Debts ;  there  were  two  Execu- 
tors, one  of  them  died  ;   it  was  adjudged  that  the  Survivor  might 
fell,  though  he  had  only  an  Authority  andno  Intereft. 

2  But 
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But  certainly  where  Lands  are  devifed  to  be  fold  by  Executors 'Bfinin&ony.Knigbt. 
for  'Payment  of  "Debts,  this   gives  them   an   Intereft,   becaufe  the Hftrdres  4*# 
'Payment  of  Debts  is  a  good  Conllderation  ;  and  when  they  are  fold, 
the  Money  is  *  Allots  in  their  Hands  to  charge  them  with  an  Aclion  *Dethkkv  Qufw-m 
of  Debt;  and  if  they  refute  to  fell,  they  may  be  compelled  by  a  \  Lev.  224. 
Bill  in  Equity. 

The  Teftator  devifed  that  his  Lands  mould  be  fold  by  his  Execu-  %umeli  v.  Currant. 
tor,  and  the  Money  mould  be  for  his  younger  Childrens  Portions ;  ^ZfoiT v?5Garfoh. 
the  Executor  died  before  the  Sale,  but  the  Heir  at  Law  was  decreed  1  Chanc.Rep.  35.' 
to  fell. 

If  a  Man  devife  by  his  Will,  that  J.  B.  and  C.  2).  whom  he 
makes  his  Executors,  fhall  fell  his  Land  for  Payment  of  his  Debts, 
and  they  rcfufe  to  be  his  Executors ;  yet  neverthelefs  they  may  fell 
his  Land,  becaufe  they  are  named  by  their  proper  Names  f  ;  but  if  r  Fuib.  1.  1.  paral. 
he  had  devifed,  that  after  the  Death  of  his  Wife  his  Land  JJjould  be{oL  4*« 
fold  by  his  Executors  with  the  Affent  of  A.  B.  and  maketh  his  Wife 
and  a  Stranger  his  Executors,  and  dicth,  and  the  Wife  dieth,  and  the 
faid  A.  B.  alfo  ;  in  this  Cafe  the  Authority  of  felling  the  Land  is 
determined  and  extind  by  the  Death  of  A.  B.  without  whofe  Con- 
fent  it  cannot  be  fold  c ;  and  therefore  if  the  furviving  Executor  t  puib.  ubi  fupra. 
mould  fell  the  Land  fo  devifed,  the  Sale  is  not  good  in  Law,  for  Dyer  foi.  21.9. 
want  of  fufficient  Authority  u.     But  if  the  Teftator  feifed  of  divers  »  in  hanc  fenten- 
Manors,  Lands  and  Tenements  in  Socage-tenure,  by  his  laft  Will  in  "am    defcendebat 
Writing  fhall  devife  all  his  faid  Manors,  Lands  and  Tenements  to  t?J^lT\oT^. 
his  Sifter,  and  to  her  Heirs  for  ever,  except  his  Manor  of  R.  which  pradiao ;  quam  a- 
he  doth  appoint  to  pay  his  Debts,  and  maketh  two  Executors  by  lu  f|qj{"'  j"1'",-'  "r 
Name,  and  dieth,  and  afterwards  one  of  the  Executors  dieth,  and  •         P  • 

the  other  Executor  taketh  upon  him  the  Executorship,  and  after- 
wards felleth  the  faid  Manor  of  R.  for  a  certain  Sum  of  Money 
(for  the  Purpofe  above-mentioned)  in  Fee  ;  the  Sale  in  this  Cafe  is 
holden  for  good,  according  to  the  Intention  of  the  Teftator,  for 
the  fpeedy  Payment  of  his  Debts  x.  And  where  it  is  faid,  that  if  *  Dy« ■  foi.  371.  n, 
the  Executors,  having  Power  to  fell  the  Land  of  the  Teftator,  de- |ol ;£.  "u  l  upra' 
for  the  Sale  thereof,  after  the  Offer  of  a  reafonable  Price,  convert- 
ing the  Profits  thereof  to  their  own  Ufe,  there  the  Heir  may  law- 
fully enter  to  the  Land,  and  put  out  the  Executors  j  this  is  true, 
where  the  Executors  have  no  farther  Authority  or  Intereft,  but  only 
to  fell  the  Land,  and  to  diftribute  the  Money,  taking  for  the  fame 
according  to  the  Will  of  the  Deceafed  ;  for  in  this  Cafe  the  Frank- 
tenement  doth  defcend  to  the  Heir.  But  if  the  Teftator  by  his  Will 
in  Writing  devife  and  give  his  Lands  to  his  Executors,  which  he 
willeth  to  be  fold,  and  the  Money  to  be  diftributed  in  pios  nfus  ; 
in  this  Cafe  the  Frank-tenement  is  in  the  Executors  after  the  Death 
of  the  Teftator,  and  not  in  the  Heir  Y.  And  fo  in  this  Cafe  the  y  Ke)I  ^  rc„ 
Heir  cannot  enter,  as  he  might  in  the  former.  int.  foi.  107,  108. 

n.  25.  ubi  ctiam 
refcrt  quod  in  hac  fafti  fpecie  executor  executoris  poreft  venderc  terras  ita  reli£tas :  de  qua  ramen  qui- 
ftione  conflilas  velim  alios  Jurifperitos ;  nam  regulariter  executor  executoris  non  poteft  vendcre  terras,  alias 
per  priwiai  executorem  Teftatoris  vendibiles.  Brook  tit.  execut.  n.  3.  &  inf.  cod.  <j.  n.  11.  in  fin.  Cujus 
rci  ratio  eft,  quia  mortuo  executore,  officium  fuum  non  tranfit  in  haered.  videtur  cnim  ipfius  induftria  Se  ami- 
citia,  elecla.  Glof.  in  c.  religiof.   de  tefta.  lib.  6. 

In  all  Cafes  of  Devifes  of  Lands  to  Executors  to  fell  the  fame,  it 
is  mod  prudential  to  make  it  as  clear  and  certain  as  may  be,  (that 
is)  that  the  Executors,  or  the  Survivor  of  them,  or  fuch  or  fo  many 
of  them  as  take  upon  them  the  Probate  of  the  WiU3  (#  his  Intent 

be 
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* Inft.  part.  i.  fol.  be  fo)  fhall  fell  a.  And  it  is  fafer  only  to  give  an  Authority,  than 
an  Intereft ;  unlefs  his  Meaning  be,  that  they  fhall  take  the  Profits 
of  the  Land  until  the  Sale ;  and  if  he  do  fo,  then  it  is  requifite  that 

*>  Browni.  part  i.  ne  aPP°'nt  *hat  tnc  mean  Profits,  until  the  Sale,  fhall  be  Affets  in 

fol.  34.  parts.  47. their  Hands  ;  for  otherwife  it  fhall  not  be  fo  b. 

IO°*  Not  a,  Where  a  Man  devifeth  his  Land  to  be  fold  by  his  Executors. 

itis  all  one  as  if  he  had  deviled  his  Land  to  his  Executors  to  be  fold  ; 

a- 6.  M.'  ibtGarJ  an<*  tne  lieafon  is,  becaufe  the  Devife  brcaketh  the  Defcent  c. 

B.  r.  Bame's  Ca.      A  Man  feifed  in  Fee  of  a  Meffuage,  with  which  certain  Lands 

Jones  rep.  fo.  352.  jiave  ^een  occllpjcc|  Time  out  of  Mind,  giveth  Inftruclions  for  the 
Making  of  his  Will,  and,  inter  alia,  declares,  that  his  Meaning  is, 
that  his  faid  Meifuage  and  all  his  Lands  in  W.  fhall  be  fold  by  his 
Executors  ;  and  the  Party  which  writes  the  Will,  pens  it  in  this 
Manner,  viz.  I  will  that  my  Houfe  with  ail  the  Appurtenances 
fhall  be  fold  by  my  Executors  ;  the  Dcvifor  dieth,  the  Executors  fell 
Part  of  the  Lands :  This  Sale  is  good,  and  the  Lands  do  pafs ;  for 
the  Words  [with  all  the  Appurtenances']  are  effectual  to  enforce  the 

«  H    <?  t?i-  Devife,  and  extend  to  all  the  Lands,  efpecially  becaufe  the  Devi- 

b,m  and  L'Jws for  gave  Inftru&ions  accordingly  d. 

Cafe,  Leon.  fol.  34.  3  Eliz.  PI.  Com.  210.    Sanders  and  Freeman's  Cafe. 

Palm  T1"  Ea'ke>'  But  —  later  Autnorities  are  otherwife  :  JJ\  The  Teftator  being 
Godb.  151.'  By  the  feifed  in  Fee  of  an  Houfe  calied  Brocks,  and  of  eighty  Acres  of 
Name  of  Knight's  Land  thereunto  appertaining ;  and  of  another  Houfe  called  Locks, 
made  a  Feoffment  in  Fee  of  Brocks  and  the  eighty  Acres,  and  by 
another  Feoffment  took  back  the  fame  Houfe  and  Acres,  and  forty 
Acres  more  by  another  Name  ;  and  about  ten  Years  afterwards  he  de- 
vifed  his  Houfe  called  Brocks,  with  all  the  Lands  thereunto  apper- 
taining  to  his  youngelt  Son  ;  now  though  he  ufed  thofe  forty  Acres 
with  his  Houfe  for  ten  Tears  together,  yet  it  was  adjudged  that 
they  did  not  pafs  by  the  Devife,  as  appertaining  to  his  Houfe,  be- 
caufe they  were  conveyed  to  him  not  by  the  Name  of  Brocks,  but 
by  another  Name. 

"JTis  true,  Lands  may  appertain  to  an  Houfe,  but  not  fo  properly 

as  many  other  Things  ;  therefore  to  make  them  pafs,  they  muft 

be  exprefled  thus,  (viz.)  with  the  Lands  thereunto  appertaining; 

Heame  vcrf  Alien.  for  nothing  paffes  by  the  Word  Appurtenances,  but  what  properly 

Hurt.  S5.  s.  c.      may  appertain  as  a  Devife  of  an  Houfe  with  the  Appurtenances ; 

Litt.  Rep.  8.  s.  C.  the  Conduits  and  Waterpipes,  though  at  a  great  Diftance,  will  pafs. 

Archer  vcrf.  Bemiet.      The  Teftator  had  a  Clofe  and  an  Houfe  built  on  Part  of  it,  and 

1  Lev.  131.  a  Kiln  upon  another  Part  for  drying  Oats,  and  alfo  two  Mills  to 

make  Oatmeal  adjoining  to  this  Clofe,  which  were  ufed  together 

with  the  Kiln  for  fever  al  Tears  ,•  and  he  devifed  the  Mills  with  the 

Appurtenances  to  T.  S.  Adjudged  that  the  Kiln  did  not  pafs,  for  by 

a  Grant  of  an  Houfe  or  Mill  with  the  Appurtenances,   nothing 

paffes  but  what  may  properly  appertain  to  it. 

A.  devifeth  that  his  Executors  fhall  fell  his  Land,  and  of  the  Mo- 
ney coming  fhall  give  fuch  a  Portion  to  his  Daughters  -,  it  is  no  Le- 
*  5  Mar.  Dy.  152.  Sac>\  becaufe  out  of  Land,  and  an  Action  of  Account  licth,  and  no 
Contra,  Dyer  fol.  Suit  in  the  Spiritual  Court  e. 

2<s4-  If  a  Man  devifeth  that  his  Executors  fhall  fell  his  Land  ;  by  this 

,    u  0  «    ji    •  Statute,  if  one  refufeth,  the  other  may  fell ;  but  the  Sale  cannot  be 

f  27H.  8.  Bendloes  ,       '    ,  .  ,  r  \    ,    r  * 

rep.  inft. part  1.  fo.  made  to  him  who  refufeth  '. 

113-  If  a  Man  devife  Lands  to  A.  B.  C.  his  Executors,  to  be  fold,  &c. 

and  one  of  them  dieth,  the  Survivors  cannot  fell,  becaufe  of  the  joint 
Truft  repofed  in  them.  Inft.  part  i.  fol.  113.  A.  feifed 
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J.  feifed  of  Lands  in  Fee  devifed  the  fame  in  Tail,  and  if  the 
Donee  died  without  IfTue,  that  his  (aid  Lands  fhould  be  fold  by  his 
Sons  in  Law;  one  of  his  Sons  in  Law  died  in  the  Life  of  the  Do- 
nee, and  after  the  Donee  died  without  IfTue,  and  then  the  furviving 
Sons  in  Law  fold  the  Land  :  Adjudged  that  the  Sale  was  good,  bc- 
caufe  they  were  named  generally  his  Sons  in  Law,  and  it  could  not 
be  fold  by  them  all  j  and  the  Words  of  the  Will  are  fatisfied  S.         6  m.  ?*Eiiz.Ror. 

,   „  _  1 307.  Vlncvnt'sCufe. 

Inft.  part.  1.  fo.  113.  a.    M.  29  Eliz.  B.  R.  Bonifant  and  Sir  Rub.  Greenfield's,  Cafe,  Godboltfo.  77, 

One  devifed  Houfes  devifable  by  Cuftom  (the  Land  was  holden 
of  the  King)  in  Tail,  and  if  the  Donee  died  without  IfTue,  devifed 
that  the  Land  mould  be  fold  by  his  Executors,  and  died;  the  De- 
vifee  died  without  IfTue:  It  was  holden  in  that  Cafe,  that  although 
the  Land  efcheated  to  the  King,  yet  the  Sale  made  by  the  Executors 
fhould  deveft  the  Eft  ate  out  of  the  King,  without  Petition  or  Mon- 
Jirans  de  droits  becaufc  the  Vendee  was  in  by  the  Devifor  para- 
mount the  Efcheat  h.  »49e.j. //*««/&** 

rfc?a/sCale  vouch- 
ed in  Sir  Hugh  Cholmlj's  Cafe.  C.  lib.  2.  fo.  jj. 

J.  by  Will  devifed,  that  his  Executors  mould  fell  his  Land,  and 
died ;  the  Executors  levied  a  Fine  thereof  to  F.  for  a  certain  Sum 
of  Money;  and  it  was  pleaded  in  a  Suit  for  the  faid  Lands,  £t/od 
partes  ad  fijiem  nihil  hahuerunt:  It  was  a  Queftion  whether  this 
was  a  good  Plea.  Per  Anderfon  it  is  a  good  Plea :  But  Windham 
and  Periam  Juftices  faid,  that  upon  Not  guilty  pleaded,  the  Conu- 
fee  might  help  himfelf  by  giving  the  fpecial  Matter  in  Evidence, 
in  which  Cafe  the  Conufee  {hall  be  in,  not  by  the  Fine,  but  by  the 
Devife. 

J.  devifeth  that  his  Executors  mall  fell  a  Reverfion  of  certain 
Lands  of  which  he  died  feifed;  they  fell  the  fame  without  Deed ; .     H  6  Inft 
yet  the  Sale  is  good,   becaufe  that  the  Vendee  is  in  by  the  Devife,  'i.2fo.  1*13.  a?  Hugh's 
and  not  by  the  Conveyance  of  the  Executors  '.  Abridg.  tit.  Devife, 

As  (8)  for  Rents  due  to  the  Teftator,  "  by  the  Order  of  the  Com-  fo" 651' 
<c  mon  Law  of  this  Realm  ';  the  Executors  or  Adminiftrators  of «  Vide  Stat.  H.  8, 
tt  Tenants  in  Fee-fimple,  Fee-tail,  and  Tenants  for  Term  of  Life,aD,>2-  C-V" 
<c  of  Rent-fervices,  Rent-charges,  Rent-fecks,  and  Fee-farms,  have 
"  no  Remedy  to  recover  fuch  Arrearages  of  the  faid  Rents,  or  Fee- 
"  farms,  as  were  due  to  thofe  Teftators  in  their  Lives;  nor  yet  the 
<c  Heirs  of  any  fuch  Teftator,  nor  any  Perfon  having  the  Reverfion 
"  of  his  Eftate  after  his  Deceafe,  may  diftrain  or  have  any  lawful 
"  A&ion  to  levy  any  fuch  Arrearages  of  Rents,  or  Fee-farms,  due 
"  unto  him  in  his  Life  ;  by  Reafon  whereof  the  Tenants  of 
"  the  Demain  of  fuch  Lands,  Tenements  or  Hereditaments,  out  of 
"  the  which  fuch  Rents  were  due  and  payable,  who  of  Right 
cc  ought  to  pay  their  Rents  and  Farms  at  fuch  Days  and  Terms  as 
tc  they  were  due,  did  many  Times  keep,  hold  and  retain  fuch  Ar- 
tc  rearages  in  their  own  Hands,  fo  that  the  Executors  and  Admini- 
*c  ftrators  of  the  Perfons,  to  whom  any  fuch  Rents  or  Fee-farms 
<c  were  dxie,  could  not  have  or  come  by  the  Arrearages  of  the  fame, 
<£  towards  the  Payment  of  the  Debts,  and  Performance  of  the  Will 
K  of  the  faid  Teftator.  For  Remedy  whereof,  it  is  enacted  by  the 
"  Statutes  of  this  Realm  as  followeth ;  viz.  'That  the  Executors 
"  .and  Adminiftrators  of  every  fuch  'Perfon  or  Perfons,  unto  whom 
"  .any  fuch  Rents  or  Fee-farms  are  orjhall  be  due}  and  not  paid  at 

"  the 
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*  which  ,m,rt  be  «  Jjjg  c£jme  0f  fos  </jeath  fhall  and  may  have  an*  Action  of  Debt 

brought  in  the  De-  ic    r  n    r     1        ,  ■     a       i        rr*  cr"  ^         ^l     * 

timt,  and  not  in     for  all  fetch  Arrearages  againft  the  Tenant,   or  lenants,    that 
the  Debet.  a  Ought  to  ha<oe  paid  the  [aid  Rent  or  Tee-farm,  jo  being  behind  in 

"  the  TJfe-time  of  their  T'eftator,  or  againji  the  Executors  and  Ad- 
"  mini  fir ators  of  the  faid  Tenants.  Jnd  alfo  furthermore,  it  floall 
"  be  lawful  to  every  fitch  Executor  or  Adminiftrator  of  any  fitch  Per- 
"  [on  or  Perfons,  to  whom  fitch  Rent  or  Tee-farm  is  or  J/jall  be  due; 
S  and  not  paid  at  the  Time  of  his  Death,  as  is  aforefaid,  to  di- 
"  firain  for  the  Arrearages  of  all  fnch  Rents  and  Tee-farms,  upon 
"  the  Lands,  Tenements,  or  other  Hereditaments ,  which  were 
"  charged  with  the  Payment  of  fitch  Rents  or  Tee-farms,  and 
"  chargeable  to  the  Diftrefs  of  the  faid  Teftator,  jo  long  as  the  faid 
"  Lands,  T'enements  or  Hereditaments,  continue,  remain,  and  be 
"  in  Seifm  or  Poffeffwn  of  the  faid  Tenant  in  demain,  who  ought 
<c  itumediateh  to  have  paid  the  faid  Rent  or  Tee-farm  Jo  being  behind  to 
"  the  faid  Teftator  in  his  Life-time ;  or  in  the  Seifin  or  Pofjefjion  of 
'  "  any  other  Perfon  or  Perjms  claiming  the  [aid  Lands,  Tenements 
"  and  Hereditaments,  only  by  and  from  the  faid  Tenant,  by  Pur- 
"  chafe,  Gift  or  Defcent,  in  fetch  like  Manner  and  Torm  as  their 
"  faid  T'eftator  might  or  ought  to  have  done  in  his  Life-time :  .And 
.  the  faid  Executors  and  Adminiftrators  /hall  for  the  fame  Diftrefs 
"  lawfully  make  Avowry  upon  their  Matter  aforefaid.  Provided  al- 
"  ways,  that  this  Aft,  nor  any  Thing  therein  contained,  fhall  not 
i  "  extend  to  any  fetch  Manor,  Lordfhip  or  Dominion  in  Wales,  or 
"  in  the  Marches  of  the  fame,  whereof  the  Inhabitants  have  ttfed 
"  Time  without  Mind  of  Man,  to  pay  unto  every  Lord  or  Owner  of 
"  fetch  Lordjhip,  Manor  or  'Dominion,  at  his  or  their  ftrft  Entry 
"  into  the  fame,  any  Sum  or  Sums  of  Money,  for  the  Redemption 
"  and  Dif charge  of  all  Duties,  Torfeitures  and  Penalties,  where- 
"  with  the  fame  Inhabitants  were  chargeable  unto  any  of  the  faid 
*c  Lord's  Anceftors  or  Predecejjbrs,  before  his  faid  Entry. 

"  And  farther  be  it,  &c.  That  if  any  Man  now  hath,  or  hereafter 
"  fhall  have,  in  the  Right  of  his  Wife,  any  Eft  ate  of  Tee-fimple,  or 
<c  Tee-tail,  or  Tee-farm,  and  the  fame  Rents  or  Tee-farms  now  be  or 
w  hereafter  fhall  be  due,  behind  and  wipayd  in  the  Wife's  Life  j 
"  then  the  faid  Husband,  after  the  Death  of  his  faid  Wife,  hisEx- 
i{  ecutors  and  Adminiftrators,  fhall  have  an  Action  of  Debt  for  the 
"  faid  Arrearages,  againft  the  Tena?it  of  the  Demain,  that  ought 
"  to  have  payed  the  fame,  his  Executors  or  Adminiftrators :  And 
"  alfo  the  faid  Husband,  after  the  Death  of  his  faid  Wife,  may  di- 
"  ftrain  for  the  faid  Arrearages,  in  like  Manner  and  Torm  as  he 
"  might  have  done  if  his  faid  Wife  had  been  living,  and  make  A- 
a  vowry  upon  his  Matter,  as  is  aforefaid.  And  likewife  it  is,  &c. 
"  That  if  any  Perfon  or  Perfons  now  have,  or  hereafter  ftjall  havey 
"  any  Refits  or  Tee-farms  for  Term  of  Life  or  Lives,  of  any  other 
"  Perfon  or  Perfons,  and  the  faid  Rent  or  Tee-farm,  now  or  here- 
"  after,  foall  be  due,  behind  or  unpaid,  in  the  Life  of  fetch  Perfon 
"  or  Perfons,  for  whofe  Life  or  Lives  the  State  of  the  laid  Rent  or 
"  Tee-far ju  did  depend  and  continue,  and  if  the  faid  Perfons  do  die, 
"  then  he  unto  ivhom  the  faid  Rent  or  Tee-farm  was  due  in  Tor in  a- 
"  fore  faid,  his  Executors  or  Adminiftrators,  ftjall  and  may  have  an 
<c  Action  of  Debt  againft  the  Tenant  in  Demain,  that  ought  to 
"  have  payed  the  fame  when  it  was  fir  ft  due,  his  Executors  and  Ad- 
"  minijtr ators,  and  alfo  dij train  for  the  fame  Arrearages  upon  fuch 
•        4  !'  Lands 


Part  VI.  Of  the  Office  of  an  Executor.  292 

"  Lands  and  'Tenements,  out  of  the  which  the  faid  Refits  or  Fee- 
K  farms  were  {firing  and  payable,  in  fuch  like  Manner  and  Form  as 
"  he  ought,  or  might  have  done,  if  fuch  Perfon  or  'Perfons,  by  whofe 
"  'Death  the  forefaid  Eftates  in  the  faid  Rents  and  Fee-farms  were 
cc  determined  and  expired,  had  been  in  full  Life,  not  dead;  and  the 
"  Avowry  for  the  Taking  of  the  fame  Diftrefs  to  be  made  i7i  Manner 
?  and  Form  aforefaid. 

If  one  grant  a  Rent  out  of  his  Land  for  Life,  provided  that  it 
{hall  not  charge  his  Perfon,  and  the  Rent  be  behind,  and  the  Gran- 
tee dieth ;  in  this  Cafe,  the  Grantee's  Executor  may  have  an  A&ion 
of  Debt  for  thefe  Arrearages  of  Rent a.  ,$"[. part  l'  fo* 

If  any  Rent  or  Arrearages  of  Rent  be  due  to  one  upon  a  Grant 
of  Rent  out  of  any  Land  to  him,  or  Rcfervation  of  Rent  upon  any 
Eftate  made  by  him  ;  in  thefe  Cafes  his  Executor  may  have  an  Ac- 
tion of  Debt  for  this  Rent,  or  he  may  diftrain  for  it,  fo  long  as  the 
Land  chargeable  with  the  Rent,  and  out  of  which  it  doth  iffuc, 
is  in  his  Poffeflion  that  ought  to  pay  it,  or  any  claiming  by  or  under 
him  b.  b  Lib.  4.  fo.  50.  An- 

drew  OgneU's  Cafe, 
9H.7.17.   34  H.  d.  fo.  20.   32  E.  5.  tit.  Debt  9.   14H.tf.21J.   9H.fi.43.  F.N.B.  fo.121.  C.  19  H.  6.43, 

But  in  fome  Cafes  after  this  Statute  he  could  not  diftrain  -, 
for  if  the  Teftator  had  granted  his  Intereft  to  another,  and  the 
Grantee  had  attorned,  and  then  the  Teftator  died4  his  Executor  can- 
not recover  the  Arrears  of  Rent  by  Virtue  of  this  Statute,  becaufe 
they  are  loft  by  the  Granting  over  his  Eftate,  and  were  not  due  to 
the  Teftator  at  the  Time  of  his  Death ;  and  the  Statute  is  exprefs, 
that  the  Executor  jhall  recover  in  as  large  and  ample  Manner  as  the 
Teftator  might,  who  as  this  Cafe  is  could  never  recover  fuch  Arrears; 
and  this  was  one  Point  adjudged  in  Andrew  OgneU's  Cafe. 

An  Executor  in  fome  Cafes  may  have  his  Remedy  by  Adtion  for 
the  Arrearages  of  Rent)  which  the  Teftator  himfelf  in  his  Life-time 
could  not.  For  if  a  Man  grant  a  Rent-charge  out  of  certain  Lands 
to  another  for  Life,  with  a  Provifo  in  the  Deed,  that  the  Grantee 
ihall  not  in  any  Sort  charge  the  Perfon  of  the  Grantor,  and  the  Rent 
be  behind,  the  Grantee  dieth,  the  Executors  of  the  Grantee  fhall 
have  an  Action  of  Debt  againft  the  Grantor,  and  charge  his  Perfon 
for  the  Arrearages  in  the  Life  of  the  Grantee,  notwithftanding  that 
Provifo  ',  becaufe  the  Executors  have  no  other  Remedy  againft  the 
Grantor  for  the  Arrearages,  for  diftrain  they  cannot,  becaufe  the  E* 
ftate  in  the  Rent  is  determined,  and  the  Provifo  cannot  leave  the  Ex- c  6y-  &• "7-  info 
ecutors  without  Remedy  c.  J£  £'  £  ^  ** 

Tenant  in  Dower  makes  a  Leafe  for  Years  referving  Rent,  and 
takes  a  Husband  ;  the  Rent  is  in  arrear  5  the  Husband  dies :  Agreed  _ "         . 

by  the  whole  Court,  that  his  Executors  fhall  have  the  Rent d.  Rcp.n.25.  fo.^T* 

A  Rent-charge  was  granted  to  the  Teftator  for  divers  Tears,  if 
he  fo  long  lived ;  in  Replevin  the  Executors  diftrained,  and  avowed 
for  the  Arrears :  Refolved  they  could  not  diftrain,  for  that  the  Sta- 
tute 32  H.  8.  provides  Remedy  only  by  Diftrefs,  where  the  Teftator 
:  was  feifed  of  a  Rent  to  him  and  his  Heirs,  or  for  Life ;  for  there 
was  no  Remedy  at  Common  Law :  But  where  the  Party  hath  Re- 
medy at  Common  Law  by  At~lio7i  of  Debt,  as  the  Executor  hath  in  '  p-  '5 Car-  E-  R- 

,  .     /-,    r       ,  in-  1  -  Turner  verlus   Lee. 

this  Cafe,  he  cannot  diltrain  and  avowc.  Crook  pan.  1.  to, 

471- 
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f  i  Brownlow  102.  The  faid  Statute  doth  not  extend  to  Rent  arrear  of  f  Copyhold 
y$*°"™fc.       Lands',  but  to  Rent  arrear  out  of  all  other  Inheritances,  or  out  of  a 

Freehold  for  Life. 
LWngfiones  Cafe.  Therefore  where  a  Man  grants  a  Rent-charge  for  Life  out  of  his 
1  Rep.  59.  b.  Lands,  and  the  Rent  is  in  arrear  to  the  Grantee,  and  afterwards  the 
fame  Grantor  makes  a  Feoffment  of  the  fame  Lands  to  7".  S.  and 
the  Rent  is  likewife  in  arrear  in  his  Time,  and  then  the  Feoffor 
makes  another  Feoffment  to  E.  G>  and  the  Rent  is  likewife  arrear 
in  his  Time,  and  then  the  Grantee  for  Life  of  the  Rent  dieth,  his 
Executor  may  have  an  Action  of  Debt  againft  every  one  of  them 
for  that  Rent  which  was  in  arrear  in  their  refpective  Times ;  the 
Reafon  is  Qni  fentit  commoAum  fenfire  debet  &  onuu 

Secondly,  (9)  Concerning  the  Teftator,  it  mall  be  behoveful  for 
thee  that  art  defirous  to  be  refolved,  whether  it  were  better  to  ac- 
cept or  refufe  the  Executorfhip,  to  inquire  and  learn  whether  the 
fame  Teftator  were  Executor  or  Adminiftrator  to  any  other  Perfon. 

If  he  were  Executor,  then,  by  the  Statutes  of  this  Realm,  thou, 
(10)  being  Executor  of  an  Executor,   jfhalt  have  Actions  of  Debts, 
Accounts,  and  of  Goods  carried  away  of  the  firft  Teftator,  and  Exe- 
cution of  Recognizances  made  in  Court  of  Record  to  the  firft  Tefta- 
tor, in  the  fame  Manner  as  the  firft  Teftator  fhould  have,  if  he  were 
in  Life,   as  well  of  Actions  of  the  Time  paft,  as  of  the  Time  to 
come,  in  all  Cafes  where  Judgment  is  not  as  yet  given  betwixt  fuch 
e  Stat.  4Ed.;.  an.  Executors  9  ;  but  the  Judgment  given  to  the  contrary  in  Times  paft 
a5.  c.  5.  idem  jure  0Ugnt  to  ftand  in  its  Force.     And  on  the  contrary,  the  Executor  of 
redb.  l.  2h&'5  de  the  Executor  mall  anfwer  to  others  to  whom  the  firft  Teftator  was 
petic.  haer.  ff.  Con-  indebted,  as  much  as  he  ffiall  recover  of  the  Goods  of  the  firft  Te- 
trarium  'J^*™^  ftator,  even  as  the  firft  Executor  mould  do,  if  he  were  in  full  Life. 
civiliT  quam  Ca-  But  the  Goods  which  did  belong  to  the  firft  Teftator  fhall  not  be  put 
nonico.  Bar.  &  alii  jn  Execution  for  the  Debt  of  the  fecond  Teftator  h ;  which  Goods 
Simcn.fe&glof.inthe  Executor  of  the  Executor  fhall  have  by  Relation  of  the  firft 
e.  fin.  de  tefta.  6.  Teftator,  as  immediately  Executor  unto  him,  and  not  by  Relation 
verb.rnortuo.54H.  tQ  tjje  feconc|  Teftator,  Executor  to  the  firft  Teftator  » :   And  fo  the 
Bmdmir\  Cafe.°PU  Property  which  the  fecond  Teftator  had  by  the  faid  Relation  is  ta-' 
Com.  fo.  86.         ken  away,   and  is  in  fuch  Cafe  as  if  the  fecond  Teftator  had  never 
ferenffeffe  ere-  been  Executor  k.     Howbeit,  this  is  to  be  underftood  with  this  Limi- 
ditoribushxred.vi-tation,  viz-  if  there  be  no  Executor  of  the  firft  Teftator  furviving. 
dere  eft  *Pud  sifi-  For  (1 1)  if  the  Teftator  did  make  divers  Executors,  whereof  fome 
hereto? c!cni  po.  be  yet  living,  that  Executor  of  the  firft  Teftator  furviving,  and  the 
in  pig.  n.  8.  Executor  of  his  Co-executor,  cannot  be  joined  both  together  in  one' 

ter^Bransby"  &  Atfion  ' :  But  the  Executor  of  the  firft  Teftator  furviving,  he  alone 
Grantham.  Atque  fhall  have  Action  againft  the  Debtors  of  the  firft  Teftator,  and  he 
ita  foivitur  nodus  aione  fl^u  \>q  conventcd  by  them  to  whom  the  firft  Teftator  was  in- 
fn  l?  veiuVi.  ff.Vc  debted,  and  not  both  jointly  together  m  :  For  the  Executor  of  an 
petic.  hier.  utnim,  Executor  hath  not  to  deal  with  the  Goods  of  the  firft  Teftator  in 
V1"  h^Z^Trl'  this  Cafe,  that  is  to  fay,  where  there  is  another  Executor  of  the  firft 

Jucceclat  priori  tc-  '-        .    .  J2  ,       .  ,  i  ,      _ ,         ^_ 

flat,  ex  teftamento,  Teftator  furviving.  Inlomuch  that,  where  there  be  I  wo  Executors, 
vd  ab  inteftato :  wnereof  one  maketh  an  Executor  and  dieth,  his  Co-executor  furvi- 
sLr  fuccedere  ex  ving,  which  Co-executor  afterwards  dieth  Inteftate;  yet  in  this  Cafe 

teftam.     mcunque  . 

non   fuit  in   primo  teftamento  nominatus,   id  quod   difputandi  rationcm    prsebuit.  k  PIcwd.  ubi  fupra. 

1  Brook  Abrido-.  tit.  Exec.  n.  99.  Contrar.  in  haercd.  conltituit  jus  civile,  quo  fi  aliqnis  ex  Iixrcd.  dcccflcriJ, 
phiribus  reliftis  hxred.  hi  onirics  accipcrc  debent  iilam  partem  quae  ad  haercd.  defunft,  pertiiuiit  familix  hcr- 
cifcundae  a&ione.  L.  fi  familiac  hcrcifc.  cod.  tit,         w  Brook  Abridg.  tit.  Exec  ».  99- 
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the  Executor  of  the  Executor  may  not  meddle  wi  h  the  Goods-of 
the  firft  Teftator  n  :  For  fo  foon  as  the  Executor  which  made  his  Tc-  <>  Brook  Abridg.tit, 
ftament  died,  (the  other  furviving,)  his  Power  was  determined  by  his  Exccut-  n-  '49- 
Death,  and  all  the  Power  did  remain  in  the  Co-executor  furviving, 
who  afterwards  dying  Inteftate,  it  is  in  the  Power  of  the  Ordinary 
to  commit  the  Adminiftration  of  the  Goods  of  the  firft  Teftator  not 
adminiftrcd,  to  the  next  of  Kin  to  the  firft  Teftator,  and  not  to  the 
Executor  of  that  Executor  which  died  firft  °.     Much  lefs  may  the  °  Brook  d.n.  149. 8c 
Executor  of  the  Executor  meddle  with  the  Goods  of  the  firft  Te- in  citl  Adminilt-  n- 
ftator,  when  the  Co-executor  is  yet  living :   And  if  he  do,  the  Exe- 
cutor furviving  may  have  an  Action  againft  him,  for  fuch  Goods  as 
he  hath  of  the  firft  Teftator  P.     And  belidcs  that,  the  Creditors  of p  Brook  tk.Execut 
the  firft  Teftator  may  have  an  Action  againft  the  Executor  of  the  "■ "' 
Executor  in  this  Cafe,  as  Executor  of  his  own  Wrong  <J.  29. "«  e.  4"  11°. 

And  albeit  the  Executors,  whilft  they  lived,  did  divide  the  Goods  10  H.  6.  z6.  41  E. 
of  the  Teftator  deceafed  amongft  them,  (unlefs  the  Teftator  did  by  5>  3°' 3'' 
his  Will  devife  that  the  fame  fhould  be  fo  divided ;)  yet  the  Execu- 
tor furviving  may  recover  the  fame,  notwithftanding  the  Divifion  a- 
mongft  themfelves,  befides  the  Will  of  the  Deceafed  r.     But  what  if r  ^  qu»d  non  fe- 
the  Teftator  make  Two  Executors,    whereof  the  one  proveth  the  jSf3£  tj£™ 
Will,  and  doth  intermeddle  as  Executor,  and  the  other  refnfeih ,-  27s  h.  8.  21,  2*. 
afterwards  he  which  did  prove  the  Will  maketh  Executors,   and  Brook  ,ir-  Execu" 
dieth  ?  Whether  in  this  Cafe  may  the  Executors  of  the  Executor  fue Tor'  p   ' 
for  the  Debts  due  to  the  firft  Teftator?  or  whether  may  the  other 
Executor  of  the  firft  Teftator  prove  the  Will,  and  fue  for  thofe 
Debts  ?   Wherein  I  am  of  their  Opinion  who  hold  that  the  Execu- 
tors of  the  Executor  may  recover  the  Debt  due  to  the  firft  Tefta- 
tor f.      For  albeit  the  Executor  of  the  firft  Teftator  might  at  his  ""Dycrf.  160.  n.4z. 
Pleafure  have  adminiftrcd  as  Executor,  fo  long  as  his  Co-executor 
lived ;    yet  after  his  Death  it  is  not  in  his  Power  fo  to  do  ;   for  his 
Authority  did  die  when  his  Co-executor  died,  by  their  Opinion  up- 
on whofe  Judgment  I  chiefly  rely  in  the  Deciding  of  this  Que- 
ftion  c.     Infomuch  that  if  the  Executor  who  proved  the  Will  had  '  D?er  llbi  ftp™. 
made  no  Executors,  but  had  died  Inteftate,  yet  the  Adminiftration  mummnc°temporis 
of  the  Goods  of  the  firft  Teftator,  not  adminiftrcd  by  the  faid  Ex-  Jufticiarium  hujas 
ecutor,  is  to  be  committed,  (as  of  one  dying  Inteftate,)  to  the  Wi-  reSni  An§hiE •) 
dow  or  next  of  his  Kin,  and  not  to  the  faid  Executor  who  refufed  to 
prove  the  Will,  and  would  not  adminifter  as  Executor  whilft  his  Co- 
executor  lived  » ;  notwithftanding  the  Refufal  of  one,  yet  they  are  J^J^JJjjJ;  j£ 
all  Executors,  and  this  appears  in  x  HenflosQ&fc,  (viz.)  Debt  was  &  n.  149.' 
brought  againft  Corexecutors ;  one  of  them  refufed  before  the  Or-  *  9  ReP-  39* 
dinary,  and  the  reft  proved  the  Will;  he  who  refufed  may  admini- 
fter when  he  will,  and  therefore  they  who  proved  the  Will  ought  to 
name  him  in  every  A&ion ;  but  if  they  all  refufe,  then  the  Ordinary 
may  grant  Adminiftration  to  another. 

Robert  made  his  Brother  William  Executor  and  died,  then  Wil-  Houfe  v.Lar&Petre» 
liam  made  his  Wife  Lucy  and  one  Todd  Co-executors,  and  died; *  s*lki  3U* 
Lucy  only  proved  the  Will,  and  made  Two  Executors,  and  fhe 
died  ;  then  Todd,  one  of  the  Executors  of  William,  renounced  the 
Executorship,  and  Adminiftration  of  the  Goods  of  Robert  was  grant- 
ed to  the  Defendant;  but  the  Executors  of  Lucy  infifted,  that  it 
ought  to  be  granted  to  them ;  and  it  was  decreed  by  the  Delegates, 
that  Todd   being  Co-executor  with  Lucy,   and  furviving  her,   the 

E  e  e  z  Right 
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Right  of  the  Executorfhip  to  William  did  furvivc  to  him  (Todd), 
tho'  he  never  acted  as  Executor,  which  Right  could  not  be  devefted, 
but  by  an  actual  Renunciation,  and  then,  and  not  before  their  Te- 
ftator Willi iam,  and  alfo  his  Teftator,  are  dead  Inteftate;  and  if  fo, 
then  the  Ordinary  may  grant  Adminiftration  to  the  Defendant:  The 
Common  Lawyers  held,  that  if  one  Executor  refufes  before  the  Or- 
dinary, and  the  other  proves  the  Will,  he  who  refufed  may  at  any 
Time  come  in  and  adminifter ;  and  tho'  he  never  atted  whilft  his 
Companion  was  living,  yet  after  his  Death  he  fhall  be  preferred  be- 
fore any  other. 

The  Executor  of  an  Executor  muft  anfwer  to  the  Creditors  of  the 
firft  Teftator,  as  much  as  he  fhall  receive  of  the  Goods  of  the  firft 
j  Supr.eod.  §.n.io.  Teftator  y.     But  if  that  Executor  did  alienate  or  convert  to  his  own 
Ufe  all  the  Goods  which  did  belong  to  the  former  Teftator ;  in  this 
Cafe  no  Action  doth  lie  againft  the  Executor  of  the  Executor,  for 
«  L'abridg.  dex  ca-  Recovery  of  any  Debt  due  by  the  firft  Teftator  z.    But  where  the 
il$6.  tit^Exec.'fi  Teftator  maketh  one  his  Executor,  and  dieth,  which  Executor  ma- 
i77.  n. 3.  Cui  con-  keth  another  his  Executor,  and  alfo  dieth  before  he  hath  proved  the 
^""1  «!atiS"  Teftament  of  the  firft  Teftator:   In  this  Cafe  the  Adminiftration  of 
7oi'^9.  n.  7.        '  the  Goods  of  the  firft  Teftator  fhall  not  be  committed  to  the  Exe- 
cutor of  the  Executor,  (neither  is  he  Executor  to  the  firft  Teftator,) 
but  the  Adminiftration  fhall  be  committed,  with  the  Teftament  an- 
a  Dyer  £3 7  j.  n'.s.  nexed,  to  his  next  of  Kin  a  ,•  unlefs  he  did  bequeath  h  s  Goods,  af- 
ter his  Debts,   Funerals  and  Legacies  difcharged,  to  the  Executor 
named  in  his  Teftament :  For  in  this  Cafe  the  Adminiftration  of  the 
firft  Teftator's  Goods,  with  the  Teftament  thereunto  annexed,  is  to 

*  Et  hoc  ex  reia-  be  committed  to  the  Executor  of  his  Executor  b. 

tione  rcverendiDo-  m  .... 

ftoris  Drurie,  Judicis  Curix  prxrogativx  Cantuar.  Cui  rehqui  Judiccs  acquievcrunr.    Vide  Dyer  ubi  fupra. 

Moreover,  it  is  to  be  noted,  that  the  Executor  of  an  Executor 
cannot  fell  the  Land  of  the  firft  Teftator,  who  by  his  Teftament 
«  Brook  w.  Exec,  gave  Power  to  his  Executor  to  fell  the  fame  c  :  For  after  the  Death. 
n.3.  yH.s.  Bend-  0f  tnat  £XCcutor,  the  Power  ceafeth;  unlefs  divers  being  appoint- 
edVccord.inft.part.  e^  Executors,  fome  of  them  die,  or  refufe  to  prove  the  Will,  for 
j.  fo.  113.  a.  then  the  others  fuiviving,  or  accepting,  may  fell  the  fame,  as  is  &r 
forefaid. 

If  (1  2)  the  Party  deceafed,  to  whom  thou  art  Executor,  were  not 
Executor  unto  another,  but  Adminiftrator  only  ,•  thou  art  not  to  fuc- 

*  Firz.  Abridg.  tit.  ceed  in  his  Place  in  the  Adminiftration  of  the  Goods4,  but  a  new 
Admimitr.  n.  3.  Adminiftration  is  to  be  granted  of  the  Goods  not  adminiftred  by  the 
«  Fhz.  ubi  fupra.  Adminiftrator  to  the  next  of  Kin,  not  of  the  Adminiftrator,  but  of 

Principal  Grounds  ,.     .    -  '  s 

i.61.  pag.  z.  him  that  died  nrft  c. 

And  fo  it  is,  if  he  to  whom  thou  art  Executor  were  Executor  to 
another,  but  died  before  he  had  proved  the  Wilh  or  adminiftred  any 
of  his  Goods  :  For  in  this  Cafe  Adminiftration  of  his  Goods  is  to  be 
committed  to  the  Widow,  or  next  of  his  Kin,  with  the  Will  annex- 
ed j  unlefs  alfo  he  had  bequeathed  the  Refidue  of  his  Goods  unto 
his  laid  Executor ;  for  then  the  Adminiftration  of  his  Goods  is  to  be 
committed  unto  the  Widow  or  next  of  Kin  of  the  Executor,  and  not 

f  Supr.eod.  §. n.33.  of  the  Teftator,  as  is  aforefaid  f. 

Med  verfus  Stanley.      The  Teftator  devifed  all  his  Goods  to  7*.  S.  whom  he  made  Exe- 

L>yer  371.  cutor,  who  died  before  the  Will  was  proved:  Adjudged  that  Admi- 

niftration of  the  Teftator's  Goods  cum  ieftamentd  anmxato  fhall  be 
2  granted 
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granted  to  the  next  of  Kin  of  the  faid  2".  S.  becaufe  he  was  the  uni- 
verfal  Succeflor. 

So  where  an  Executor  and  refiduary  Legatee  dies  before  Probate,  Shower  i# 
his  Executor  fliall  have  the  Adminiftration,  and  not  the  next  of  Kin  Brl"w"  »«■*«»«** 
of  the  Teftator. 

Debt  againft  the  Executor  of  an  Executor ;  the  Defendant  plead- 
ed, that  the  Executor's  Teftator  had  fully  adminiftred,  and  that  he 
had  nothing  in  his  Hands  at  the  Time  of  his  Death ;  and  it  was 
Found  that  he  had  Aflcts;  whereupon  a  Fieri  fac  iflued  to  the  She- 
riff, and  he  returned  that  the  Defendant  had  nothing :  And  it  was 
held,  that  the  Sheriff  mould  be  amerced,  for  he  mould  not  have 
made  fuch  a  Return;  and  that  it  mould  be  no  Prejudice  to  the  Plain- 
tiff, for  that  the  Debt  mould  be  charged  fo  long  as  the  Record  re- 
mains in  Force  not  reverfed  by  Error  or  Attaint;  and  if  he  hath  no 
Goods  of  the  Teftaitor's,  he  mall  be  charged  of  his  own  proper 
Goods ;  for  that  when  he  pleaded  that  the  firft  Teftator  had  fully  ad- 
miniftred, he  did  not  fay,  that  Afters  did  not  come  to  his  Hands  after  ,  „  „*,.. .  M  , 
■i  .    ,t-i   r.         i    t~v       i    ..  8  P.  a  EliE.  Moor  9 

his  reftator  s  Death  •>.  rcp.  h:  8. 

TV.  E.  brought  Debt  upon  an  Obligation  by  the  Name  of  W.  E. 
admmifirator  bo7iorvwi  (j  catallonim  A.  E.  durante  minori  at  ate  of 
J.  E.  Executor  of  the  faid  A.  E.  Executor  of  R.  E.  Per  Curiam^ 
£7i  brevi  de  error  he  hath  no  Authority  to  meddle  with  the  Goods  of 
the  firft  Teftator  h.  »  h.  33  Elir.  b.  r. 

Lemoi*r  ver£  Every* 
Crook  part.  3.  10  E.  4.  fo.  1.  27  H.  8.  fo.  ;, 

There  is  yet  (13)  a  farther  Confederation  to  be  had  of  fome 
Things  which  fecm  to  concern  the  Teftator,  not  to  be  neglected  by 
the  Executor,  defirous  to  be  refolved  whether  it  were  better  to 
accept  or  refufe  the  Executorship;  namely,  the  Confideration  of 
the  Laft  Will  and  Teftament  of  the  Deceafed,  and  of  the  Legacies 
and  Devifes  therein  given.  Wherein  the  Executor  is  not  only  to 
confider,  whether  the  Teftator  hath  given  more  than  the  Death's 
Part  doth  extend  unto,  (in  which  Cafe,  what  Courfe  is  to  be  fol- 
lowed, is  already  elfewhere  prefcribed  * :)  But  alfo  in  (14)  Cafe*  Supr.parr.3.§.i7, 
any  Thing  do  remain,  the  Funeral,  Debts  and  Legacies  difchargedj 
the  Executor  may  not  think  to  convert  the  fame  to  his  own  proper 
Ufe  k,  nor  any  more  of  the  Teftator's  Goods  than  is  given  to  him  k  Magna  Charts, 
by  the  Teftator  in  his  Life-time,  or  by  his  Will,  or  which  the  Or-  f.  ™*  c:  fnjfuw 

1  n  11  1  •         f       1  -  1  •       t  •  r>  r  •  t^    i         61  ftatuimus.de  tc- 

dinary  mail  allow  him  tor  his  Labour,  or  in  Lieu  or  iome  Debts  a™,  l.  3.  provinc. 
due  unto  him  by  the  Teftator,  or  due  by  the  Teftator  to  fome  o-  c?nft-  Cant.  Domi- 
ther  Perfon,  and  difcharged  by  the  Executor  l.  And  (15)  if  after  %,\iJor.  dTtc&.  6. 
due  Admonition  to  him  given,  he  refufe  the  Executoriliip,  or  to  n.  9"  &  Doft.  & 
perform  the  Will,   he  fhall  lofe  his  Legacy  bequeathed  unto  him  Stutf.i.z.c.  10.  «r- 

«  1        f  i-r^   n  11  11  b      J  n       ■  ,,.     .  ca    medium,    lnlt. 

by  the  fame  Teftator,  although  he  were  of  Kin,  or  allied  unto  pan.  2.  f0.  32.  17 
him  m.  The  Reafon  is,  becaufe  he  is  deemed  unworthy  the  Bene-  £•  3-  ih  *i  %•  •>' 
fit,  that  refufeth  the  Burthen  B.  Moreover,  here  the  Executor  doth  ,  Tc'xt.in  d.V'ft»- 
what  in  him  lieth  to  make  the  Party  deceafed  to  die  Inteftate  °.  tuimus.  Dyerfbi.2. 
But  if  the  Executor  be  not  admonifhed  to  undertake  the  Office,  JJJ*1^  saft 
then  being  the  Teftator's  Kinfman,  or  fuch  a  Perfon  to  whom  the  gc^j.cujus  opinio 
Teftator  would  have  given  the  Legacy,  though  he  did  not  perform  communis  df, irf 
the  Will,  he  doth  not  lofe  that  Legacy  in  not  undertaking  the  Exe-  gr  C™T  ^j^' j; 
cutorfhip  P :  Neither  fliall  the  Wife  lofe  her  Thirds,  nor  the  Chil-  Tfiefour.  com.  op, 

verb,  tutor. 
n  C.  qui  fentit.  de  reg.  jur.  6V        •  Gribald.  Thefatir.  com.  op.  verb,  tutor,       P  Jaf.  Alex.  &  Sichard.  is  t-*& 
legatarius.  C.  de  leg. 

dven 
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lAmh.hocampiius.  dren  their  filial  Portions,  in  refufing  the  Executorfhip  <i  :  Much  ieis 
Novei!dehTed!&  ^a11  the  Creditor  lofe  his  Debt  due  by  the  Teftator. 
faicid. '§.  fiquisau-      No  Man  can  be  compelled  to  take  upon  him  an  Executorfhip, 
tem-  unlefs  he  hath  intermeddled  with  the  Teftator's  Eftate,  and  then, 

tho'  he  afterwards  refufe  before  the  Ordinary,  and  Adminiftration  is 
granted  to  another,  'tis  wrong,-  as  for  Inftance: 
Abraham  verf  Cun-  The  Father  being  poflefled  of  a  Term  for  Years,  made  his  Son 
i  LevYsIfs!  c°3'  Executor,  and  died  ,•  the  Son  proved  the  Will  and  made  Hay  Exe- 
T.  Jones  72.  i.  C.  cutor,  and  died,  but  he  not  proving  the  Will  of  the  Son,  Admini- 
a  Mod.  146.  ftration  de  bonis  non  of  the  Father  was  granted  to  Bradburn  (who 

knew  nothing  of  the  Son's  Will),  and  who  fold  the  Term  for  a  va- 
luable Confideration  5  then  Hay  (the  Executor  of  the  Son)  renoun- 
ced, and  the  Adminiftration  granted  to  Bradbwn  was  repealed, 
and  a  new  Jdminifiration  de  bonis  non?  &c.  was  granted  to  Qw- 
niiigham?  which  could  never  be,  if  the  Adminiftration  granted  to 
Bradbwn)  had  been  good ;  but  that  was  not  good,  becaufe  it  was 
granted  whilft  Hay  was  Executor,  and  before  he  renounced,  for  tiil 
that  Time  Hay  had  the  abfolute  Property  in  the  Eftate,  and  might 
have  fold  the  Term  before  Probate ;  and  if  fo,  the  Adminiftration 
granted  before  the  Refufal,  was  void. 

After  the  Confideration  of  the  Eftate  of  the  Teftator,  he  (16) 
that  is  named  muft  alfo  confider  his  own  Perfon,  in  whom  many 
Things  ought  to  concur ;   but  chiefly  it  is  requifite  that  he  be  pru- 

*  jo.  de    Canib.  dent,    diligent,   and  faithful r :   Wherein  if  there  be  any  Defect,  I 
iTit.a?oiiniCt.  t^pTr-  mean,  if  either  he  be  ignorant,  negligent,  or  unfaithful,  he  is  very 
ticuia,  q.  1.  like  to  find  the  Office  very  troublefome,  perad venture  alfo  difcom- 
f  jo.  de  Canib.  ubi  modious  f :   Unlefs,  that  being  ignorant,  he  will  ufe  the  Advice  of 
fupr*                   thofe  that  be  skilful ;  and  that  of  a  negligent  Perfon  he  will  be- 
come diligent,  eafing  himfelf  alfo  of  fuch  Bufinefs  as  might  hinder 
the  Expedition  of  this  Office ;   and  that,  howfoever  he  hath  beha- 
ved himfelf  in  other  Affairs  unfaithfully,   yet  in  this  Office  he  will 
have  an  honeft  Care,  well  and  truly  to  difcharge  that  Truft  com- 
mitted  unto  him,    always  having  before  his  Eyes,  not  only  the 
Forfeiture  of  his  Bond,   by  his  unfaithful  Dealing,  together  with 
the  Ignominy  by  deceiving  the  dead  Man's  Expectation,  but  alfo 
the  Danger  of  his  Soul  by  the  Breach  of  his  Oath  :  For  he  muft  be 
fworn  to  execute  the  Will5  and  to  adminifter  the  Goods  well  and 

«  Hoc  viridi  obfer-  faithfully  '. 

vantia    paflim    fit 

notorium,  maxime  infra  provinciam  Ebor. 

It  mall  behove  thee  likewife  in  particular  to  confider,  whether 
thou  be  indebted  to  the  Teftator,  or  whether  the  Teftator  were  in- 
debted unto  thee.  In  which  Cafe  how  far  thou  flialt  be  tied  or 
difcharged,  thou  mayeft  eafily  and  clearly  perceive  by  that  which  I 
"  Supra  part.  5.  §.  1.  \^awe  formerly  written  of  the  Debtor  or  Creditor  made  Executor  u  : 
Whercunto  I  refer  thee  to  be  more  fully  inftru&ed,  whether  it  were 
better  for  thee  to  accept  or  to  refufe  the  Executorfhip. 

If  (17)  a  Wife  during  the  Coverture  be  named  Executrix,  there 
is  this  farther  to  be  confidered  in  her  Perfon,  that  me  alone  cannot 
fue  for  any  Debt  due  to  the  Teftator,  nor  be  fued  for  any  Debt  due 

*  BrookAbridg.ex-  by  the  Teftator,  without  her  Husband  x  :  But  fhe  alone  may  do  a- 
rBrookeo^n.178. nv  ^M  extrajudicial,  as  the  paying  of  Debts  or  Legacies,  or  the  re- 
Keiieway'i Reports  ceiving  or  releafing  of  any  Debts  due  to  the  Teftator  y  •  (Yea,  the 
fo.  127.  n.  74.  •  j  Husband 
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Husband  without  the  Wife  (though  flie  alone  be  Executrix)  may 
do  any  extrajudicial  AcT:,  as  well  as  the  Wife  Executrix  *.)  And  *  Fitib.  Abridg.tit. 
therefore  if  the  Husband  rel^afe  or  remit  any  Debt  due  to  the  Tefta-  fxcci  n',23:  4°" 
tor,  the  fame  is  good  and  available,  not  only  during  the  Marriage,  147°  15°°  i/z '  d. 
but  alfo  after  the  Death  of  her  Husband  a.  hut  if  the  Wife  die,  the  Pokc  ,ib-,£  Rclart' 
Husband  cannot  convert  any  of  the  Goods  and  Chattels  belonging  tiirS^BtSSnM 
the  firft  Teftator  to  his  own  proper  Ufe }  for  of  fuch  Goods  the  Wife  fupr,  quibus  conve- 
her  felf  may  make  a  Teftament,  appointing  an  Executor,  without  ^[,D-^C  in  Rnf" 
the  Licence  of  her  Husband,  as  is  before  more  fully  declared  b.        ws^nmti^jp 

neat   Rob.   Kellc- 
Way,  lib.  Rclar.  fol.  122.         jj  Supra  2.  part.  §.  j>* 

The  Husband  and  Wife  being  but  one  Perfon  in  Law,  me  cannot  l9  H'  6- 2J- 
be  Executrix  without  his  Affent  ;  for  if  flic  might,  then  he  would 
be  Executor  againft  his  Will ;  therefore  if  me  is  made  Executrix, 
fhe  cannot  bring  an  A&ion  alone,  but  her  Husband  mud  join  with 
her;  and  if  he  mould  refufe,  he  cannot  be  compelled,  neither  can 
fhe  be  compelled  to  plead  without  her  Husband. 

But  tho'  flic  cannot  fue  or  be  fued  without  him,  yet  flie  may  de- 
liver any  of  the  Teftator's  Goods  to  another  to  keep  j  flie  may  pay 
Legacies  and  receive  Debts,  and  may  give  Acquittances  without 
her  Husband  ,•  and  if  any  Ticvaftavit  is  made  by  giving  Acquit- 
tances, it  fliall  bind  them  both,  becaufe  flie  could  not  adminiftcr 
without  his  Aflent,  and  it  fliall  be  accounted  his  Folly  to  fuffer  fuch 
a  Perfon  to  adminifter, 

But  where  flie  is  Executrix  and  marries,  and  her  Husband  com-  i  Roll.  Abr.  91^ 
mits  Wafte,  and  then  flie  dies,  there  is  no  Remedy  at  Common  Law 
againft  the  Husband,  but  only  in  the  Spiritual  Court,  where'  he  will 
be  compelled  to  make  Reftitution. 

Finally,  Concerning  the  Perfons  of  others,  with  whom  thou  that 
art  named  Executor  in  the  Teftament  haft  to  deal,  it  behoveth  (18) 
thee  to  have  a  fpecial  Confideration  of  thy  Co-executor  c,  that  is  to  c  Jo.  de  Cambus 
fay,  whether  he  be  of  more  Experience  and  greater  Wealth  than  Tl,a^'  d.c  e*ec- uhi 
thou  art,  and  namely,  whether  he  be  a  covetous  and  contentious  n.  17.   Icnaz'^1' 
Perfon  d.     If  he  be,  take  heed ;  for  it  is  to  be  feared,  that  (19)  he  d  J°-  dcCa.  d.  i.q. 
will  keep  all  the  Goods  from  thee  e;  that  he  alone  will  receive  the  "'Brook  Abridg.tit. 
Debts  due  to  the  Teftator,  and  make  them  a  Releafe :  For  this  alfo  Bjsec.  n.os. 
he  may  do  r,   (except  it  be  after  Judgment.)     Without  Doubt,  if f  Brook  tit.  Exec. 
he  be  fuch  a  Perfon,  he  hath  learned  this  Leflon,  that (20)  one  Exe-n->i-Dyei'£oll19- 
cut  or  cannot  fue  another  for  Pofleflion  of  the  Teftator's  Goods  s  ;  be-  s  Brook  cod.  tit. 
caufe,  how  many  Executors  foever  they  be,  they  are  all  but  as  one  n-  ?s- 
Perfon,  and  no  Man  can  fue  himfelf  h  ;  and  fo  the  Pofleflion  of  one  h  Arg.  c.  debitum. 
is  as  the  Pofleflion  of  another  i :  And  hereby  thou  flialt  remain  with-  dc  ^P*^ e*tr-  L« 
out  Remedy,  unlefs  it  be  for  a  Legacy  left  unto  thee  alone  k,  or  &Tur. da't.  ab  hil- 
unlefs  thou  mayeft  have  fome  flender  Remedy  before  the  Ordinary  K  Piowd.  in  cafu  in- 
It  is  alfo  very  likely  that  he  alone  (21)  will  fell  the  Teftator's  Jfe* Yardley* 
Goods;   in  which  Cafe  he  alone  will  and  may  fue  for  the  Money  ^Fhz.hv.'Er^c.m'iz'i 
due  for  the  fame  m  :  But  if  there  be  any  Debt  due  to  be  payed  in  the  *  *jrook  rit-  Excc" 
Behalf  of  the  Teftator,  then  look  afluredly  that  thou  lhalt  be  fued  as  1  Brook  eod.  tit.  n. 
well  as  he n;    howfoever  Execution  may   pafs  againft  him  alone  37- 
Which  hath  the  Goods  9.     To  conclude,  if  thy  Co-executor  be  fuch  "  ^°ok  tir'  £Kec" 
a  Perfon  as  is  aforefaid,  an  Hundred  to  one  he  will  not  fuffer  thee  to  <>  Supr.part.4.  §.»<»( 
partake  of  the  Commodity,  but  of  the  Trouble  thou  flialt  not  avoid  °  ^ook  tJt-  Excc< 
but  be  Partaker* 

Ofhis 
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This  alfo  is  not  to  be  omitted,   that  (22)  if  thy  Co-executor  do 
refufe  the  Executorfhip  before  the  Ordinary,   and  thou  alone  doft 
prove  the  Teftament,  yet  may  he  aftenvards  (fo  long  as  thou  liveft) 
»  Brook  tit.  "Exec,  adminifter  the  Goods,   or  remit  the  Debts  due   to  the  Teftator  P, 
n.38.  Dyerfol.160.  ancj  tj1QU  can^  not  hinjgj.  him  ;  neither  canft  thou  recover  againft 
q  Brook  eod.  tin  n.  the  Perfons  by  him  fo  releafed  **.     After  (23)  Consideration  of  thy 
37.8cn.n7.         Co-executor,  there  is  Regard  alfo  to  be  had  to  the  reft  of  thofe  Per- 
fons with  whom  thou  art  to  deal,  viz.  to  the  Creditors  and  Lega- 
taries, and  to  the  Payment  of  Debts ;  for  Debts  are  to  be  paid  be- 
<•  l.  fcimus.  C.  de  fore  Legacies  * :  And  of  Debts,  fome  are  to  be  preferred  and  fatisfied 
'"su  ^''art  -  §.,7.  before  others,  and  likewife  of  Legacies,  as  elfewhere  f  hath  been 
>  infr.ead.part.§!i6.  and  c  mall  be  mewed.     Otherwife  it  may  come  to  pafs  that  the  Exe- 
cutor mall  be  forced  to  pay  out  of  his  own  Purfe,  after  he  hath  fpent 
fcSiuK^S!6  all  the  Teftator's  Goods  and  Chattels «. 

By  the  due  Consideration  of  thofe  Things,  viz.  flrft,  of  the  E- 
irate  or  Condition  of  the  Teftator,  fecondly,  of  his  own  Eftate,  and 
thirdly,  of  the  Co-executor  or  other  Perfon  with  whom  he  is  to 
have  any  Dealing,  it  is  not  hard,  in  my  Opinion,  for  the  Executor 
to  colled  whether  it  is  likely  to  be  beneficial  or  hurtful,  to  accept 
or  refufe  the  Executorfhip,  and  to  refolve  accordingly ;  at  the  leaft 
if  hereunto  he  alfo  take  a  View  of  thofe  Things  which  do  appertain 

to  the  Office  of  an  Executor,  accepting  the  Executorihip  hereafter 
» Infr.ead.part.5-5.  jprrriueJ  x 
cum§§.fequentibus.  aeicnoea    . 

§.  IV.  Of  the  Time  which  the  Executor  hath  to  con- 
Cult,  whether  he  will  undertake  or  refufe  the  Exe- 
cutorfhip. 


*Hp] 


The  Time  of  'Deliberation  arbitrary. 

'HE  Time  (i)  wherein  he  that  is  named  Executor  in  the 
Teftament  is  to  deliberate  and  determine,  whether  he  will 
accept  or  refufe  the  Executorship,  is  uncertain,  and  left  to  the 
j  Lcsatin.  libcrtat.  Difcretion  of  the  Ordinary  X,  who  ufeth  at  his  Pleafure,  and  when 
de  exec,  tefta.  8c  he  will,  not  only  within  the  Year  z,  but  within  a  Month  or  Two, 
ibi  Jo.  dc  Athon.  jQ  Clte  fam  that  is  named  Executor,  to  accept  or  refufe  the  Exe- 

vcrb.    approbatam  n  .  *■ 

•onfuetudinem.        Clltorlhip. 

»  Quod  vero  annus  ... 

deliberandi  jure  Civili  conceditur,  (L.  cum  in  antiquioribus.  C.  de  jure  dclib.)  illud  ita  intelligendum,  ubi 
hires  non  confefto  inventario  tenetur  ultra  vires  haercditatis.  Siquidem  non  tenetur  hacres  inventarium  fa- 
ccre  fi  juri  tantum  civili  atrendamus,  (L.  fcimus.  §.  fui  dc  jure  dclib.  C.  &  ibidem  Sichard.)  dummodo  velit 
fubire  pcricultim  folvendi  univcrfa  defunfti  debita.  Scd  jure  Legatin.  quo  nos  communitcr  utimur,  executor 
tenetur  prxcife  ad  confettioncm  Inventarii,  nee  tenetur  ultra  vires  bonorum.  Quare  fublata  caufa,  id  eft, 
pcriculo  folvendi  debita  ultra  vires  bonorum  dcfun&i,  per  confe&ionem  inventarii,  quam  non  potcft  evitare, 
fut  infra  eadem  parte  §.6.)  fublata  (inquam)  caufa,  toliitur  effeftus,  id  eft,  annualc  tempus  deliberandi, 
num  velit  huic  periculo  feipfum  fubjicere.  Nam  executores,  quoad  confeftionem  inventarii,  tutorum  potius 
quam  hseredum  naturam  fapiunt.  Lind.  in  c.  Itatutum.  §.  inhibemus  dc  tefta.  L.  3.  provincial,  conftit.  Cant. 
verb,  prius. 
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§.  V.  Of  the  Office  of  an  Executor  teftamehtary  under- 
taking the  Executorfhip. 

1 .  Wherein  the  Ojfice  of  an  'Executor  doth  principally  con/iff. 

IT  (0  appertained  to  the  Office  of  an  Executor  tcftamentary  here 
in  England^  accepting  the  Executorfhip,  (arnongft  other  Things a) ,  De  quibus  confu- 
to  caufe  an  Inventory  to  be  made  b  ,-  to  procure  the  Will  to  be  proved  las  vclim  jc.  dc 
and  approved  c  ;  to  pay  the  Teftator's  Debts  and  Legacies d  ;  and  fi-  Canib*  Tn}k-   d,e 

, ,     r  r  ,  \    J  .  °  executor,  ult.  vol. 

nally,  to  make  an  Account  e  .  part.  2,  q. ,,  n.  2^. 

ubi  decern  enumc- 
rat  executoris  officio  incumbentia.         b  Ut  infra  ead.  part.  §<j.  6,  7,  8,  9,  10.  c  Ut  infr.  cad.  pare.  (j§.  1 1, 

is,  13,  14,6c  15.        d  Infra  §.  16.        e  De  quo  infra  ead.  part.  §§.  17,  iS,  19,  20,  si. 

§.  VI.  Of  divers  Queftions  about  the  Making  of  an 
Inventory  :  And  firft,  Whether  it  be  of  Neceflity 
that  an  Inventory  be  made. 

J.  By  the  Laws  Ecclefiajlical  of  this  Realm,  and  Statutes  of  the 
fame,  an  Inventory  is  necejfary. 

2.  T"he  Executor  which  prefumeth  to  adminifter  the  Goods,  and 

refufeth  to  make  an  Inve?itory^  may  be  punifhed. 

3.  The  Reafon  of  this  Necejfity.  .    . 

Concerning  the  Making  of  an  Inventory,  it  is  expedient  to  under- 
ftand,  whether  it  be  (imply  neceffary  that  an  Inventory  be 
made  -,  what  Things  are  to  be  put  into  the  Inventory ;  within  what 
Time  the  Inventory  is  to  be  made;  in  what  Manner;  and  what  be 
the  Effects  of  an  Inventory. 

That  (1)  an  Inventory  is  neceffary  to  be  made  by  an  Executor  te- 
ftamentary,  is  evident,  as  well  by  the  Laws  Ecclefiaftical  of  this 
Realm  f,  confirmed  by  continual  Ufe;  as  alfo  by  the  Statutes  g  of f  Legatin.  libenat. 
the  fame :  Neither  (2)  ought  the  Executor  to  meddle  with  the  Goods  fc^^jjj^ 
of  the  Deceafed,  before  he  make  an  Inventory  h.  And  if  any  Exe-  inhibemus.  H.3  Pro- 
cutor  refufe  to  make  an  Inventory,  and  neverthelefs  prefume  to  ad-  v^ncia'-  conft.Cant, 
minifter  the  Goods  of  the  Deceafed,  he  may  be  punifhed  at  the  Dif-  t>  Da.r§.  inhibemus.5 
cretion  of  the  Bifhop  or  Ordinary  '.  ;  Legatin.  libertat. 

The  (3)  Reafon  is,  left  the  Executor  being  difpofed  to  deal  un-dccxccut-  tefta> 
faithfully,  fliould  defraud  the  Creditors  or  Legataries,  by  concealing 
the  Goods  of  the  Deceafed  *.  'FrancinPorceiiin. 

tratt.de  inventano, 
q.  ;.  Per  §.  fancimus.  de  hsered.  &  fal.  in  Auth„ 

By  a  provincial  Conftitution  mentioned  in  '  Lindzvood,  the  Exe-  '  Othobon  tir.  14. 
cutor  is  required  to  exhibit  an  Inventory  of  all  the  Goods  and  Chat- 
tels which  are  found  in  the  Poffeflion  of  the  Deceafed  at  the  Time  of 
his  Death,  before  he  intermeddles  or  poffeffes  himfelf  of  fuch  Goods, 
(jc.  and  this  for  his  own  Safety,  that  he  be  not  chargeable  ultra  vires 
honcruvi,  which  we  call  djfets;  for  if  he  doth  not  make  fuch  Inven- 
tory, he  fhall  be  obliged  to  fatisfy  all  the  Teftator's  Debts  and  Lega- 
cies out  of  his  own  Eflatc,  becaufe  it  fhall  be  prcfumed  againft  him, 
that  he  had  fufficient  Affets  of  the  Teftator's  Eftate  to  difcharge  the 
Whole. 

F  f  f  §.  VII. 
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§.  VII.    What   Things    are   to   be   put  into  the  In- 
ventory. 

1.  All  Goods,  Chattels,  Wares,  Merchandizes,  moveable  a?id  im- 
movable, are  to  be  put  into  the  Inventory. 

2.  Leafes  are  to  be  put  into  the  Inve?itory. 

3.  Com  on  the  Ground  is  to  be  put  into  the  Inventory. 

4.  Grafs  or  Trees  growing  are  not  to  be  'put  into  the  Inventory. 

5 .  Whether  fnch  'Things  as  are  affixed  to  the  Freehold  ought  to  be 

inventoried. 

6.  Whether  Debts  are  to  be  pht  into  the  Inventory. 

7.  Whether  Money  due  for  Land  is  to  be  put  into  the  Inventory. 

HE(i)  Things  that  are  to  be  put  into  the  Inventory,  are  all 
the  Goods  and  Chattels  and  Rights  which  were  the  Tefta- 
tor's,  or  did  belong,  or  were  due  unto  him  at  the  Time  of  his 
Death,  whether  they  be  movable  or  immovable,  corporal  or  uncor- 
» trancKPorccllin.  poral  a.  Whcreunto  alfo  agree  the  Statutes  of  this  Realm,  where- 
traft.  de  inventar.  £>y  *tis  enaftcd,  That  a  true  and  perfect  Inventory  be  made  of  the 
de  Ferrar  de  for-  Goods,  Chattels,  Wares,  Merchandizes,  as  well  movable  as  not  mova- 
ma  libelii  quo  agi-  ble,  ivhatftiever,  that  were  of  the  *Perfon  deceafed  b  -,  and  therefore 
tur  ad  reddendum  >2\  Lcafes  ought  not  to  be  omitted  forth   of  the  Inventory  c,  how 

rationem  tutel.  Si-  v    '         r  P        ,  J     } 

chard,  in  <j.  fin  au-  many  foever  they  be. 

tern.   L.  fin.  C.  de 

jure  delib.  n.  9.       b  Stat.  H.  8.  an.  21.  c.  j.      c  Cattalla  etenim  funt  rcalia.  Terms  of  Law,  verb.  Chattels. 

Likewife  (3)  E?ublements,  or  Cohz  growing  upon  the  Grohnd, 

ought  to  be  put  into  the  Inventory,  feeing  they  belong  to  the  Exe- 

i  Perkins  tit.  de-  cutor  d  ;  but  (4)  not  the  Grafs  or  Trees  jo  groiving,  which  belong 

vife,fo.99.&hanc  to  the  Heir  c  -,  nor  (5)  Things  that  are  affixed  to  the  Tenement,  and 

opinionem  longx- arle  ma(je  parcel  of  the  Freehold  ■,  fuch  I  mean  as  belong  likewife 

S.S^'^'S to  ^ie  ^eir>  an<^ no* t0  ^e  £xccutor  f* 

Sic'hard.  p'oft.  An-  ,        r    ■ 

gel.  in  d.  §.  fin  au'tem.        e  Perkins  ubi  fupra.        *  L.  acceflonum.  de  rcg.  jur.  6.  hue  racn  L.  caste'ra.  do 

leg.  x.  #.  in  princ. 

And  therefore  the  Glafs  annexed  to  the  Wndows  of  the  Houfe, 
becaufe  it  is  Parcel  of  the  Houfe,  mall  defcend  as  Parcel  of  the 
«  t>.  Coke  lib.  4-  Inheritance  to  the  Heir,  and  the  Executors  fhall  not  have  it  e.  And 
ktenSTcaHCin  although  the  LciTee  himfelf,  at  his  own  Coir,  do  caufe  the  Glafs 
fin.  foi.  65,  (54.  to  be  put  into  the  Windows ;  yet  the  fame  being  once  Parcel  of  the 
Houfe,  he  cannot  take  the  fame  away  afterwards,  without  Danger 
b  Ibidcm  of  Punifhment  for  Wafte  h.     Neither  is  there  any  material  Diffe- 

rence in  Law,  whether  the  Glafs  were  annexed  to  the  Window  with 
Nails,  or  in  other  Manner,  either  by  the  Lord,  or  by  the  Tenant  j 
For  being  once  affixed  to  the  Freehold,  the  fame  cannot  be  removed 
by  the  LelTee,  but  mail  belong  to  the  Heir,  and  not  to  the  Execu- 
;  tbidem.  tors>.  as  is  afofefaid  '  3-  and  therefore  the  fame  is  not  to  be  put  into 

ihe  Inventory,  as  Part  of  the  Goods  of  the  Deceafed.  The  like 
may  be  concluded  of  Waihfcor,  that  it  ought  not  to  be  put  into  the 
Inventory,  as  Parcel  of  the  Goods  of  the  Deceafed  ;  for  being  an- 
nexed unto  the  Ho'ule,  either  by  the  LeiTor  or  by  the  Leffe'e,  it  is, 
3  '  Parcel 
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Parcel  of  the  Houfc  k.  And  there  is  no  Difference  whether  it  be  "D.Cokcubifupn 
affixed  with  great  Nails,  or  little  Nails,  or  by  Screws,  or  Irons  l^uIomaTV^ 
thruft  through  the  Polls  or  Walls  of  the  Houfe  \  for  howfocver  it  be  tia  magis*  "qunim 
affixed,  cither  in  Manner  aforcfaid,  or  in  any  other  Manner,  it  is  Perficiendidomum 
Parcel  of  the  Freehold  j  and  if  the  Executors  fliould  remove  it,  %S£™^*djg£ 
they  are  punimable  for  the  fame  '.  And  not  only  Glafs  and  Wain-  De  qua  re  vide 
fcot,  but  any  other  fuch  like  Thing,  affixed  to  the  Freehold,  or  to  fchlfn  3cdDD-  'm 
the  Ground,  with  Mortar  and  Stone,  as  Tables  dormant,  Leads,  $'«,  ff. 
Bays,  •  Mangers,  (yc-  for  thefe  belong  to  the  Heir,  and  not  to  the  ' D- c°ke  ubi  fupr. 
Executor  m  5  and  therefore  they  are  not  to  be  put  into  the  Invcn-  „,  Rob-  KcI1 
fory  of  the  Goods  of  the  Deceafed.  Neverthclefs  the  Box  cnil-aled,  Jib.  relation,  foi, 
or  the  Cheft  with  Evidences  of  the  Land,  though  the  fame  be  not^£  *•  L^'^s- 
affixed  to  the  Freehold,  yet  becaufe  they  contain  thofe  Things  which  fei.  181.  n.!^0*"* 
belong  to  the  Heir,  they  alfo  belong  to  the  Heir,  and  not  to  the 
Executors ;  and  therefore  they  are  not  to  be  put  into  the  Inventory 
of  the  Deceafcd's  Goods".  And  fo  it  is  of  Fillies  in  the  Ponds, n  Labrids.dcz Cafes 
and  of  Doves  in  the  Dove-cote,  fituatc  within  the  Grounds  belong- cdir-  A"n-  Dom° 
ing  to  the  Heir  ,•  for  in  this  Cafe  the  Fifties  in  thofe  Ponds  and  the  fei.  j8i."n. "nou 
Doves  belong  to  the  Heir,  and  not  to  the  Executor  j  and  therefore  aHfimile  eft  quod 
they  are  not  to  be  put  into  the  Inventory  of  the  Goods  of  the  Party  S§j  qjj^™11  JI 
deceafed  °.  What  mall  we  fay  to  thofe  Goods  which  may  feem  to  cedic  piaurse.  Ri- 
belong  to  the  Wife,  rather  than  to  the  Husband,  as  her  Apparel,  d!c»Il,m  enim  eft, 

,,     t     1  t  1  ^-.  'r        1  rw     A-   "  ->    .tt«       1  pitturam      ApeJlis 

her  Bed,  her  Jewels,  or  Ornaments  tor  her  Perfon?  Whether  are  veLParrhafiiinac- 
they  to  be  put  into  the  Inventory  of  the  Husband's  Goods  ?  By  the  ceflionem  viliffimas 
Civil  Law  thofe  Goods  belonging  to  the  Wife,  which  be  called  Bona  l^l^'1^' 

,  ..  ,'*?.'..  ■       T  r  ,  oc  rei .  aevu.  9.  11 

paraphernalia  P,  are  not  to  be  put  into  the  Inventory  or  her  Hus-  quis  in  aiicna. 
band's  Goods,  neither  are  they  fubjeft  unto  the  Payment  of  the'°-Jv,.^ellei^y1*' 
Husband's  Debts  *.     But  whether  the  Wife's  Apparel,  with  her  Bed,  ^hac""^^' 
Jewels,  and  Ornaments  for  her  Perfon,  be  comprehended  amongft  fin.  de  paftiscon- 
thofe  Goods  which  the  Law  callcth  'Bona  paraphernalia,  is  the  qV  V"p"  d-orc>  C' 

->       /->•  a      1   •     r  1  1  11  /-i  L.ob.  manrorum. 

Matter  in  Quefhon.     And  it  leemeth  rather  that  they  are  not,  (her  deux. pro marit.c. 

convenient  Apparel,    agreeable  to  her  Degree,    only  excepted  r.)r  Dyer  foi.  166. 

Othcrwife  whatfocver  Goods  belong  to  the  Wife,  are  prefently,  by 

Virtue  of  the  Marriage  become  the  Husband's,  the  Property  thereof 

being  changed  and  transferred  from  the  Wife  to  the  Husband  f.    In-  f  s       eod_  j 

fomuch  that  without  her  Husband's  Licence  or  Confent,  fhc  cannot  2.  §.  9.  n.  n. 

difpofe  thereof,  neither  by  Aft  in  her  Life-time,  nor  at  her  Death 

bv  her  laft  Will ;  which  me  might  do  if  they  were  Bona  parapher- '  Lindw.  in G  ftju 

3  1.     .        mi        A      7  i  •   i       i        tt     1         ?     •  •   ?     7     •       -. .  ■    7     fuf-  ac  tefta.  lib.  3. 

noli  a  t.  The  Goods  to  which  the  Husband  is  entitled  in  Right  provinc.cbnft.Canr. 
of  his  Wife,  and  as  Adminiftrator  to  her  are  not  to  be  put  in  the  §•  casrerum.  verb. 
Inventory  after  her  Death,  but  Things  which  are  in  Aftion  muft  be  l£];™°™em£Z 

put  in.  fin.  Cdcpaft.  con- 

All  Adminiftratrix  exhibited  an  Inventory,  in  which  fhe  put  in  vcnt-  fu Per dote; 
fome  Goods,  which  the  Inteftate  had  given  to  a  younger  Child,  andi  ™s\J*¥*ms. 
which  were  actually  in  his  (the  Child's)  Pofleffion  at  the  Time  of 
the  Death  of  the  laid  Inteftate,  by  Virtue  of  a  Deed  of  Gift  by 
him  made,  which  Deed  fhe  pleaded  in  the  Spiritual  Court ;  and  the 
Plea  being  reje&cd,  a  Prohibition  was  granted. 

But  thofe  Goods  which  the  Husband  hath  by  the  Intcr-marriage, 
the  Property  being  in  him,  and  not  in  her  after  Marriage  :  And  it 
being  enacted  by  the  Statutes  of  this  Realm  of  England,  'That  the 
'Executors  fly  all  make  or  caufc  to  be  mads  a  true  ajid  perfect  Inven- 
tory of  all  the  Goods,  Chattels,  Wares,  Merchandizes,  as  well  mova- 
ble as  not  movable,  whatfoever,  that  were  of  the  'Perfon  deceafed, 

F  f  f  2  and 
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and  the   fame  Jhall  cavfe  to  be  indented,  &c.  (as  by  the  Hud  Statute 

«Stat.H.  s.  an.  21.  m0re  at  large  appeareth  u  : )  It  may  be  concluded,  that  in  Con- 

ftru&ion  of  Law,  thofe  Goods  above-mentioned,  and   namely  the 

Wife's  Jewels,  and  Chains,  are  to  be  put  into  the  Inventory  of  the  de- 

*  d.  Srat.  h.  8.  an.  ceafed  Husband's  Goods*.  And  yet  notwithstanding,  if  we  ilia II 
*-}'a*  y  refpect  what  hath  been  ufed  and  obferved,  fuch  hath  ever  been  the 

general  and  ancient  Cuftom,  or  rather  Courtefy  of  the  Province  of 
Tork,  as  thereby  Widows  have  been  tolerated  to  referve  to  their 
own  Ufe,  not  only  their  Apparel,  and  a  convenient  Bed,  but  a  Cof- 
fer,  with   divers  Things  therein  neceflary  for  their  own  Perfons  ; 
i  which  Things  ufually  have  been  omitted  out  of  the  Inventory  of 
&^"iLdnuiSthcir  deceafed  Husbanci's  Goods  y.     Unlefs  peradventure  the  Hus- 
dai^rcgnis  o'bfcr-  band  were  fo  far  indebted,  as  the  reft  of  his  Goods  would  not  fuf- 
vatur,    tede   jo.  foe  to  difchargc  the  fame.     In  which  Cafe,  the  Wife's  Jewels,  and 
expfnfis,f3  iszC  Chains,  and  fuch  like,  being  Things  of  Decency  or  Ornament,  and 
not  of  Necellity,  have  been  ufually  prized,  and  put  into  the  Inven- 
tory amongft  other  Goods  of  the  Deceafcd,  towards  the  Payment  of 

*  Per  d.  Stat.  h.  8.  his  Debts.     And  fo  they  ought  to  be  z. 

an.  21.  cap.  5.  ad- 

vcrfus  quod  fuperveniens  confuet.   parum  valet. 

The  (6)  Debts  due  to  the  Teftator  are  to  be  put  into  the  Invcn- 
*Giof.in  L.  chh-o-tory  a.  But  the  Debts  due  by  the  Teftator,  they  need  not  to  be 
graph,  ff.  deadmi-.pUt  into  the  Inventory  b.  And  if  any  fuch  Debts  be  put  into  the 
verum  quidem  eft,  Inventory,  the  Ordinary  ihall  do  well  to  make  diligent  Examina- 
fi  exiftant  inftrv-  tion,  whether  the  Teftator  did  owe  any  fuch  ;  for  many  Times 
menta ;  alias  non  Debts  are  tjjrufl.  jnto  tiie  Inventory,  which  are  not  due  by  the  Tefta- 

rcq-untiir    ut    ir-  .  r      ,  .  ,      J. >      ,  -  .■ ,  /  , 

fenbantur,  donee  tor,  and  io  the  Legataries  and  Children  of  the  Deceaied  are  often 
recup-rentuf.&.n  defrauded,  at  leaft  of  fomc  Part  of  their  Due,  by  the  Unfaithful- 
tur^'uic'qij^intc-  ne*"s  °^  t^ic  Executor,  and  Negligence  of  the  Ordinary  or  his  Of- 

rim      non      re£ie  flCCr. 

dicantur    rcperta. 

Lind.  in  d.  c.  ftatm.  §.  inhibemus,  verb,  bonis.  Pracr.  Ferrar.  forma  libelli  ad  reddendam  rationem  tut.  §. 

in  fuo.  n.  15.     jEquum  tamen  eft,  ut  aliqua  fiat  commemoratio  hujufmodi  creditorum,  unit  ineertorum,  ne 

fublata  penitns  eorum  memoria,  decepti  maneant  defuntti  creditores,  liberi,  legatarii,  vel  alii  interefle  ha- 

bentes  in  ca  parte.         b  Lind.  in  d.  c.  ftatut. 

Lands,  'Tenements  and  Hereditaments,  with  the  Appurtenances, 
fuch  I  mean  as  do  not  belong  to  the  Executor,  but  defcend  to  the 
Heir,  are  not  to  be  put  into  the  Inventory  ;  infomuch  that  (7)  if  the 
Teftator  appoint  by  his  laft  Will,  that  the  fame  Lands  be  fold  ,•  in 
this  Cafe,  by  the  Statutes  of  this  Realm,  neither  ihall  the  Money 
thereof  coming,  nor  the  Profits  of  the  laid  Lands  for  any  Time,  be 

c.St5!r'5HMar?Dyer  accounte<^  as  anv  of  the  Goods  or  Chattels  of  the  Perfon  deceafcd  c; 

ij2, 164.    '         and  confequcntly  are  not  to  be  put  into  the  Inventory. 

The  Lady  C  was  pofleficd  of  divers  Lcafes,  and  conveyed  them 
in  Truft,  and  afterwards  married  with  J.  CB.  the  Lady  received  the 
Money  upon  the  Leafes,  and  with  Part  of  the  Money  bought  Jew- 
els, and  other  Part  of  the  Money  fhe  left,  and  died  :  J.  B.  takes 
Letters  of  Adminiftration  of  the  Goods  of  his  Wife ;  and  in  a  Suit 
in  the  Ecclefiaftical  Court,  the  Court  would  have  compelled  him 
to  have  given  an  Account  of  the  Jewels,  and  for  the  Monies,  to 
have  put  them  into  the  Inventory.  But  the  Opinion  of  the  whole 
Court  of  S.  R.  was,  that  he  iliould  not  put  them  into  the  Inven- 
tory, becaufe  the  Property  of  the  Jewels  was  abfolutely  in  him  as 
Husband,  and  he  had  them  not  as  Adminiftiator ;  but  of  fuch  Things 
5  as 
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as  be  in  Action,  and  as  he  mall  have  as  Adminiftrator,  he  mall  be 
accountable  for,  and  they  fliaJJ  be  put  into  the  Inventory.  And  for 
the  Monies  received  upon  Truft,  it  was  refolvcd,  that  the  fame 
was  the  Monies  of  the  Truftees,  and  the  Wife  had  no  Remedy  for 
it  but  in  Equity  \  and  therefore  the  Husband  mall  h.iVe  it  as  Ad- 
miniftrator. And  in  that  Cafe  it  was  rcfolved,  that  if  a  Woman 
do  convey  a  Leafe  in  Truft  for  her  Ufe,  and  afterwards  marrietb, 
that  in  fuch  Cafj  it  lieth  not  in  the  Power  of  the  Husband  to  dilpofe 
of  it ;  and  if  the  Wife  die,  the  Husband  (hali  not  have  it,  but  the 
Executor  of  the  Wife  d.  *  f .  1 5  car.  b.  r 

Sir  John  St.  John's 
Cafe. 

§.  VIII.    Within  what  Time  the  Inventory  is   to  be 

made. 

1 .  The  Time  for  making  and  exhibiting  the  Inventory  3  is  left  to 
the  Moderation  o/  the  Ordinary. 

2.  The  Inventory  ought  to  he  made  before  the  ^Executor  meddle 

with  the  Teftators  Goods,  except  in  fome  Cafes. 

THE  (1)  Time  appointed  for  the  Making  and  Exhibiting  of 
the  Inventory,  by  the  Laws  Ecclefiaftical  of  this  Realm,  is 
left  to  the  Difcretion  of  the  Ordinary  e,  who  may  appoint  a  fhorter  e  Text,  m  c.  fta- 
or  longer  Time,  as  the  Diftance  of  the  Place  where  the  Goods  re-  ""•  §  inventarium, 
main,  being  more  or  lefa,  together  with  other  Circumftances,  mail  provincial,  conftil' 

minifter  OccailOn  f.  Caiit.   unde  palani 

eft  non  obrinere 
jus  civile,  quo  hxres  ad  perficiendum  inventarium  quandoque  66  Hies,  quandoque  annum  habeac ;  maxime 
it  incipiar  intra  menfem  a  morte  defunfti.  Sichar.  in  L.  fin.  §.  fin  autem.  C.  de  jure  delib.  '  Lind.  in  c« 
ftafut.  verb,  arbitrio. 

And  (2)  if  the  Ordinary  do  not  appoint  a  Time,  the  Executor 
had  need  to  beware,  that  he  do  not  adminifter  the  Goods  of  the 
Deceafed,  until  he  have  caufed  an  Inventory  to  be  made ;  for  how- 
fosver  the  Acl:  of  him  that  is  named  Executor  is  faid  to  hold  in 
Law  before  the  Proving  of  the  Will  e,  and  the  Making  of  the  In-     _         . 
ventory  h  j  neverthelefs,  he  that  fo  prefumeth  to  meddle  and  admi-  inter   dreisb.  *& 
nifter  as  Executor,  before  he  make  an  Inventory,  is  fubject  to  ecclc-  Fox. 
fiaftical  Punifhment '  ;  unlefs  it  be  for  doing  fuch  Things  as  cannot  ^i?  verb!  ^-u^ 
be  deferred  till  the  Inventory  be  made;  as  for  Intermeddling  about  in  fin.  j'fiin's  gioir! 
the  Funerals,  or  Difpofing  of  fuch  Things  as  cannot  be  preferved  '  Legatin.  libctar,, 
with  keeping,  and  fuch  like  k.  k  j0.  dc  Acbon,  in 

dv  legatin.  libcrrar, 
verb,  inventarium.  d.  e.  ftatut.  §.  inhibemus.  in  text.  &  in  gloff. 

As  the  Ordinary  may  difpenfe  with  the  Time  of  bringing  in  an 
Inventory,  fo  he  may  difpenfe  with  any  Inventory  at  all  upon  a 
reafonable  Caufc,  as  where  'tis  not  convenient  to  pabliih  the  entire 
Sum,  or  Extent  of  the  Teftators  Eftate  ;  for  though  the  Statute  re- 
quires the  Executor  to  bring  in  a  true  and  perfect  Inventory,  and 
upon  proving  the  Will,  the  Executor  is  fworn  fo  to  do,  yet  this 
may  be  difpenfed  withal :  As  for  Inftance ,•  (viz)  Thomas  'Boon  B^s Cafe- 
(being  pofteffed  of  a  great  perfonal  Eftate,  lying  in  feveral  Places,  KdYm-  *7* 
and  upon  feveral  Securities  to  the  Value  of  iocooo/.)  devifed  conii- 

derablc 
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dcrable  Portions  to  his  Daughters,  but  left  his  fecond  Son  Chrijic- 
pher  2000/.  and  no  more;  and  this  to  be  paid  at  three  Payments 
by  John  his  elded:  Son,  whom  he  made  Executor,  and  who  proved 
the  Will,  and  made  Oath  to  bring  in  a  true  Inventory  as  ufual  ■, 
which  not  being  done,  he  was  cited  by  Ghriftopher  to  bring  it  in  j 
but  the  Judge  did  not  think  it  neceiTary,  becaufe  two  Payments 
were  already  made  to  Chriflopher,  and  his  Brother  offered  to  pay 
the  reft  of  the  2000/.  Legacy  ;  thereupon  Chrifiopher  appealed  to 
the  Delegates,  who  gave  Sentence  that  there  was  no  Occafion  for 
an  Inventory  ;  then  he  brought  a  Commiifion  of  Review,  and  al- 
ledged  that  there  might  be  another  Will  wherein  he  might  be  Exe- 
cutor, and  therefore  an  Inventory  muft  be  neceffary  ;  befides,  there 
might  be  Specialties  taken  in  his  Name,  and  no  Truft  declared,  and 
that  his  Brother  might  die  Intcftate  ;  and  if  fo,  Jd?uiniftration  de 
bonis  non,  &c.  belonged  to  him  :  And  laftly,  that  the  Statute  re- 
quires him  to  exhibit  an  Inventory  ;  and  upon  proving  the  Will, 
he  is  fivorn  to  do  it ;  but  the  Sentence  was  confirmed,  for  none  of 
thefe  Matters  now  objected  fhall  be  prefumed  :  And  as  for  the  Sta- 
tute, it  was  purpofcly  made  for  the  Benefit  of  Creditors  and  Lega- 
tees; and  in  this  Cafe  they  were  all  paid,  or  the  Money  was  tendered 
to  be  paid,  fo  that  none  of  the  Creditors  complained  j  and  lince  the 
Eftate  of  the  Teftator  conlifted  moftly  in  Specialties,  it  might  be 
prejudicial  to  the  Debtors  to  have  their  Debts  difcovered,  efpecially 
where  fuch  a  Difcovery  was  not  neceflary. 


§.  IX.    Of  the  Form  to  be  obferved  in  the  Making  of 
an  Inventory. 

1.  What  Perfons  ought  to  be  prefent  at  tlx  Making  of  the  In* 
ventory. 

2.  Whereof  the  htventory  is  to  be  made. 

3.  Inventory  to  be  indented. 

4.  Of  the  Oath  of  the  Executor  about  the  Inventory. 

5 .  The  Goods  and  Chattels  are  to  be  valued. 

6.  Of  the  ant  lent  For m  of  praijing  the  Goods. 

i"Stat.  h.  s.  an.  13  Y  the  Statutes  of  this  Realm  ',  it  is  thus  ena&ed  concerning 
si.  cap.  5.  J3   the  Form   to  be  obferved   by  the  Executor  tcftamentary  in 

making  of  an  Inventory,  viz.)  "  That  the  ( 1 )  Executor  or  Execw 
"  tors  name  the  Perfons,  tzvo  at  the  leaf,  to  whom  the  Perfon  dying 
"  was  indebted  or  made  any  Legacy,  and  upon  their  Rcfufal  or 
*c  Abfence,  tzvo  other  honeft  Perfons,  and  in  their  Prefeuce,  and  by 
"  their  Difcretions,  floall  make,  or  caufe  to  be  made,  a  true  and 
fc  perfect  Inventory  (2)  of  all  the  Goods  and  Chattels,  Wares  and 
cc  Merchandizes,  as  eve  11  movable  as  not  movable,  zvhatfoever  they 
"  were,  of  the  [aid  Perfon  fo  deceafed ;  and  the  (3)  fame  fhall 
"  caufe  to  be  indented  ;  whereof  one  Part  fhall  be  by  his  faid  Exc- 
K  cntor  {upon  (4)  his  Oath  to  be  taken  before  the  UiJJjops,  Ordina- 
"  ries,  their  Offxials  and  Ordinaries,  or  other  Perfon  having  Poiver 
"  to  take  Probate  of  the  1Jefia?uent,  upon  the  holy  Evangelifls) 
"  averred  to  be  good  and  true  j  and  the  fame  one  Part  indented,  he 

5  "Mil 
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"■J/jall  pre  fern  and  deliver  to  the  Keeping  of  the  [aid  Bifonp,  Qr- 
cC  dinary,  or  Ordinaries,  or  other  Per/on  zvhatfoever,  having  'Power 
"  to  take  Probate  of  Tefta/nents  ,-  and  the  other  Part  of  the  [aid 
<c  Inventory  indented  to  remain  ivith  the  Executor.  And  that  no 
M  Bifiop,  Ordinary,  or  Ordinaries,  or  other  Perfon  zvhatfoever,  ha- 
"  ving  Authority  to  take  Probate  of  f'efaments,  upon  Pain  in  the 
"  [aid  Statute  contained,  (viz.  te?i  Pounds,)  do  refufe  to  take  any 
"  fitch  Inventory  to  him  or  them  prefented  or  tendered,  to  be  deli- 
"  vered  as  is  aforefaid. 

Thus  far  the  Statute.     Whercunto  it  may  be  added,  that  (5)  it 
is  not  fufficient  to  make  an  Inventory  containing  all  and  lingular  the 
Goods  of  the  Deceafcd,  unlefs  the  fame  be  particularly  valued  and 
praifed  m  by  fome  honeft  and  skilful  Pcrfons,  to  be  the  juft  Value  m  Bar.  in  l.  fin.  c, 
thereof  in  their  Judgments  and  Confcicnces  -,  that  is  to  fay,  at  fuch  ie  nia8'ft- conven; 

^  .  «i        r       J       °       .       />iir  ^.i         rr<-  n  Hoc    addito,  quod 

Price  as  the  lame  may  be  lold  lor  at  that  Time  n.  quoad    confeaio- 

ncm  inventarii  cx- 
ccutores  magis  aflimilantur  tutoribus  quam  hsferedibus,  ut  fuperiiis  adndtavi  ex  Lind.  in  c.  ftatu.  §  inhibc- 
mus.  de  tefta.  1.  3-  Provincial,  confticut.  Cant.  verb,  prius.  Laur.  Va.  trait,  de  Invent,  fol.  101.  n  De  pro- 
batione  rei  mobilis  vel  immobilis,  vid.  Mafcard.  trait,  de  probac.  verb. 

But  as  to  the  Value  upon  the  Appraifement  of  thefe  Goods  it  isRaym.  470,  471. 
not  binding,  nor  very  much  regarded  at  Common  Law  ;  for  if  'tis 
too  high,  it  fhall  not  be  prejudicial  to  the  Executor  or  Adminiftra- 
tor ;  nor  if  'tis  too  low,  it  mall  be  no  Advantage  to  him  ;  but 
the  Value  found  by  a  Jury  upon  pleue  adminijfravit  pleaded  is 
binding. 

In  ancient  (<5)  Tiriie,  atilongft  many  other  Solemnities  of  Invento- 
ries °,  this  Order  was  obferved  :  Firft  of  all,  the  movable  Goods  "DequibusDD.in 
were  inventoried  and  praifed,  as  Houfhold-ftiiff,  Com,  and  Cattel,  c'  de'jure  dci!b|m' 
&c.  then  the  Immovable,  as  Leafes  of  Grounds  or  Tenements  j  af- 
ter that,  the  Debts  due  to  the  Teftator  were  fet  down  P.     Which  p  Francifc.  Porcel. 
Oder  is  for  the  moft  Part  obferved  at  this  Time  here  in  England,  Tt*&-  dc  invenr« 
faving  that  fome  do  omit  Leafes,  wherein  they  do  amifs  9  ;  others  q  supra  ead.  pare 
praife  them  among  the  Movables ;  but  it  were  better  to  praife  them  §•  7« 
feverally. 

§.  X.    Of  the  Effect  and  Benefit  of  an  Inventory, 

1.  ■the  Goods  contained  in  the  Inventory  are  pre  fumed  to  be  in 
the  Hands  of  the  Executor. 

2.  the  deflator  is  prefumed  to  have  no  more  Goods  than  are  de- 
fcribed  in  the  Inventory. 

3.  Whether  Sufficiency  of  Goods  be  prefumed,  when  there  is  no 

Inventory-. 

Divers  are  the  Effects  and  Benefits  of  an  Inventory  r  ;  this  one  I  j^g^fe 
thought  good  to  note,  namely,  that  (1)  all  fuch  Goods  and  fingems  feptem  o- 
Chattels  as  ate  contained  in  the  Inventory,  are  presumed  to  have  * e^'uslllifte,,"n  f 
belonged  to  the  Teftator,  and  after  his  Death  to  belong  and  to  be  ^  noftra.  foftit. 
in  the  Power  of  the  Executor  f.  And  on  the  (2.)  contrary,  that  no  de  foered.  quai.  & 
more  Goods  and  Chattels  are  prefumed  to  have  belonged  to  If^SSS^SS 
Teftator  than  are  contained  in  the  Inventory  c.  noftratibus  parum 

iprodeft. 
f  L.fcimus.  §.  legitim*.  G.  de  jtfrc  etelib.  ■&  ibi  Sichard.        «  Bald.  &  Sicbar.  in  d.  §.  bgitima- 

And 
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And  therefore  if  any  Creditor  or  Legatary  do  affirm,  that  the  Tc- 

ftator  had  any  more  Goods  than  be  comprifed  in  the  Inventory,  he 

muft  prove  the  fame ;    otherwife  the  Judge  is  to  give  Credit  to  the 

n-  Alciat.  traft.  de  Inventory,  being  made  in  Manner  and  Form  aforefaid  m.    Although 

wSTfuScul.  indeed,  when  (3)  the  Executor  entereth  to  the  Goods  of  the  Decea- 

de  probac.  conci.  fed,  and  maketh  no  Inventory  thereof,  nor  will  fuffer  the  Quantity 

959-  thereof  to  be  known  ;  in  that  Cafe  our  Law  prefumeth  that  the  Te- 

ftator  had  fufficient  to  difcharge,  not  only  all  his  Debts,  but  all  his 

»>  Bald. in  L.fiiium.  Legacies  alfo  n. 

C.  famil.  hercif.  n. 

37.  Sichard.  in  L.  fin.  §.  &  fi  praefatam.  C.  de  jure  dclib.  n.  I. 

1  Dom.619.  Now  the  Ufe  and  Benefit  of  an  Inventory  is  to  give  the  teftamen- 

tary  Heir,  or  the  Adminiftrator  (where  there  is  no  Will)  the  Liber*- 
ty  of  Deliberating  whether  he  will  accept  the  Succeifor,  or  not, 
which  he  may  .do  with  the  greater  Safety,  becaufe  then  he  may 
have  a  perfect  Knowledge  to  what  Value  the  Goods  of  the  Decca- 
fed  will  amount  5  and  by  this  Means  they  may  fecure  their  own  E- 
ftates,  becaufe  they  do  not  engage  themfelves  for  more  than  the 
Value  of  the  Goods ;  therefore  all  Executors  and  Adminiftrators  are 
allowed  the  Benefit  of  an  Inventory  of  Courfe,  it  being  inftituted 
originally  in  their  Behalf,  and  they  are  fuppofed  to  accept  the  Suc- 
ccffion  always  under  that  Benefit. 

§.  XI.  Of  the  Probation  and  Approbation  of  Tefta- 
ments,  and  namely  before  whom  they  are  to  be 
proved. 

See  poftea  cap.  14.      i.  ^Divers  £ueJiions  about  the  Probation  of  'Teftaments. 

2.  Teftaments  are  to  be  proved  before  the  Bifloop  or  Ordinary. 

3.  Cert ai n  Cafes  wherein  Teftaments  are  to  be  proved  before  others 

than  before  the  'Bifloop. 

4.  Of  the  Prerogative  of  either  JrchbiJ/jop. 

5.  What  is  meant  by  Notable  Goods. 


c 


'Oncerning  (1)  the  Probate  of  Teftaments,  thefe  Things  are 
chiefly  to  be  inquired  :  Before  whom  the  Teftament  is  to 
be  proved  j  by  whom ;  when ;  how ;  and  what  Fees  be  due  in 
that  Behalf. 

The  Perfon  (2)  before  whom  the  Teftament  is  to  be  proved,  is 
»  Lectin  libertat  tnc  Bifhop  of  the  Diocefe  where  the  Teftator  dwelleth  a,  or  his  Offi- 
de  e&xec.  teftam.  c!  cer  b  ;  to  whom  by  the  ancient  Cuftom  obferved  this  many  Hundred 
item  quia.  c.  ftatut.  Years,  together  with  the  Royal  Confcnt  of  the  Kings  and  Princes 
vfnciaUon'ft'  Cant"  P?  tms  Land,  the  Probate  of  Teftaments  hath  appertained  c  :  Saving 

c.  ftatuimus.  lib.  (3)  in  certain  Seigniories  or  Lordfhips,  where  the  Probate  of  Tcfta- 
provinciai.  conftit.^cnts  Q£  t^    Tenants  there  dwelling  doth  by  Prefcription  appertain 

Ebor.  &   Lind.  in  ,  ,  .       °  ./  ..  *  -/j-n- 

d.  e.  flat.  Doft.  &  to  the  principal  Lord  d :  And  laving  in  certain  peculiar  J  unldictions, 

Stud.   1.  2.    0  28.    • 

Perkins  tit.  teftament,  fo.  94.  Tra£t.  de  rcpub.  Angl.  lib.  3.  cap.  7.  Stat.  Hen.  3.  an.  21.  cap.  5.  b  Perkins 
ubi  fupra.  Fitz.  Abridg.  tit.  Teftament.  n.  5.  Brook  cod.  tit.  n.  12.  c.  fin.  de  fide  inftr.  extr.  Sich.  in  I.  2.  n.  3.C. 
de  tcft.  c  Lindw.  in  d.  c.  flat.  verb,  ecclefiafttcarum  libertatum,  qui  in  d.  c.  item  quia,  verb,  infinuationem, 
feu  publicationem,  ait  jure  Civili  non  pertincre  ad  Epifcopos,  fed  jure  tantum  Authenticorum,  (quo  jus  ccdi- 
cis  corrigttur,  &  quod  jus  authenticum  fancitum  fuit  ab  imperatorc  Juftiniano  ultra  mille  annos  retro  nu- 
merandos.)  Non  fo'lum  executio,  fed  etiam  ipfa  infinuatio  &  publicatio,  coram  Epifcopis  ordinariam  jurif- 
diflionem  exercentibui  fieri  potcft,  Ut  firmat  Sichardus  in  L.  2.  C.  de  tcfta.  2.  d  Fits.  tit.  Teftament,  n.  2. 

Doft.  &  Stud.  lib.  2.  cap.  28. 

3  where 
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where  by  Prescription  or  Composition,  or  other  fpecial  Title,  the 
Probate  of  the  Tefta merits  of  fuch  as  dwell  and  die  within  thofe 
Places  doth  appertain  to  the  Judge  of  the  Peculiar  e :  And  faving  e  Jo.  dc  Atlion.  in 
where  no  Goods  are  bequeathed  in  the  Teftament,  but  only  k'andsj  kg^MifepHftM*) 
Tenements  and  Hereditaments,  or  other  lay  Fees,  are  deviled,-  and Orflnairio.  *  VCrb° 
that  in  fuch  Places  where  neither  Infinuation  nor  Inrotulation  is  ne-  'Supra  parr. 3.5. 3. 
ceflary  f :  And  faving  (4)  where  the  Party  deceafed  at  the  Time  of  tbutLir^'in  f^'^l 
his  Death  had  Notable  Goods  extant  in  divers  Diocefes  or  Jurifdic-  pertiner.  Perk? tit! 
tions.  For  the  Probate  of  the  Laft  Wills  and  Teftaments  of  fuch  Teftament,  fbi.94, 
Perfons  doth  appertain  to  the  Archbifhop  or  Metropolitan,  within  Admintftr.  n.  % 
whofe  Province  fuch  Notable  Goods  be  difperfed  in  divers  Diocefes,  Brook  cod.  tic.  n! 
or  other  inferior  Jurifdictions  8 whether  it  be  within  the  Province  of48;  .  ,     .     , 

i'       '■    ,■        i,         '«.'    j  i  "  Lindw.  in   d.  c. 

Canterbury  n,  or  lork  '.  ftatuturn,  verbX^ 

calis  feodi.  Stat. 
H.  8.  an.  23.  c.  9.  &  plenius  per  Inftrum.  &  Atbrum  libros  curiae  prserogativx  Archiepifc-  Cant.  '  Perkins 
tit.  Teftament,  tol.  94.  pag.  2.  Stat.  H.  8.  an.  23.  c.  9.  &  evidentius  per  Inftrum.  &  A£toriun  libros  in  archivis 
Archiep.  Ebor.  fidcliter  per  plurimorum  feculorum  curricula  confervata. 

The  Probate  of  Wills  did  originally  belong  to  the  Temporal 
Courts,  and  every  Legatee  had  a  proper  Remedy  to  recover  their 
Legacies  in  thofe  Courts  -,  and  Glanvill  tells  us,  there  is  a  Writ  Gknv.  lib.  <f.  c.6,7. 
which  lies,  at  Common  Law  to  demand  a  Legacy  •,  Linwood,  who 
was  *Deau  of  the  Arches,  and  wrote  about  the  Beginning  of  the 
Reign  of  H.  6.  confefies,  that  the  Probate  of  Wills  did  not  belong 
to  the  Ordinaries  de  jure,  but  only  by  Cufto7n,  and  Archbifhop  'Par- 
ker published  a  Book,  Anno  1573,  wherein  he  writes,  that  Tefia- 
menta  probandi  anthoritatem  Epifcopi  non  habebant  nee  adminiftra- 
tionis  poteftatem  Gtiicfc  delegare  11071  potuerunt. 

So  that  the  Probate  of  Teftaments  did  belong  to  Ordinaries  but 
of  late  Times,    de  confuetudine  Angli<e,   &  non  de  jure  communi  \ 
and  the  Power  to  grant  Adminiftration  was  granted  to  the  Ordinary     / 
by  the  Statute  of  31  E.  3.  c.  11.   And  in  antient  Time,  when  a    / 
Man  died  Inteftate,  and  had  made  no  Difpofition  of  his  Goods,  the 
Truft  of  them  was  committed  to  the  King,  who  is  Parens  patriae, 
to  the  Intent  they  might  be  difpofed  for  the  Burial  of  the  Dead,  the 
Payment  of  the  Inteftate  s  Debts,  and  the  Advancement  of  his  Wife 
and  Children  j  and  the  Ordinary  was  conftituted  by  the  Kins:  in  loco  ,.„  ,   ,.,     r  . 
parentis,  and  his  Power  given  him  by  that  Statute  K.  3S  Henjloe  sCutel 

But  the  Ordinary  hath  no  Property  in  the  Inteftate's  Goods,  to 
difpofe  of  them  to  his  own  Ufe,  or  to  the  Ufe  of  any  other  '.  1  Cokelib.9.  fo.38. 

The  Commiffary  of  the  Bifhop  of  the  Diocefe  granted  Letters  ad 
colligendum  £J  ad  vende'ndum  ea  qua  peritura  ejfent,  (j  inde  compo- 
tum  redder e  ;  the  Grantee  fold  Goods  which  would  not  keep,  but 
perifhed ;  and  an  Action  of  Debt  was  brought  againft  him  as  Execu- 
tor of  his  own  Wrong:  And  it  was  adjudged  maintainable,  becaufe 
the  Ordinary  himfelf  had  no  fuch  Power,  and  therefore  could  not 
give  it  to  another  m.  m  7EU2.  Dy.251?. 

If  Leffee  for  Years  of  Lands  by  his  Laft  Will  devife  his  Term  to 

J.  whom  he   maketh  his  Executor,  and  dieth  ;  A.  entered  before 

any  Probate  of  the  Will,  and  held  the  fame  for  a  Vear,  and  died  i 

'Per  Curiam,  the  Property  of  the  Term  was  lawfully  veiled  in  the 

Executor  by  his  Entry,  and  the  Devife  Well  executed  without  any  „  JK      -p..    ~ 
¥>     ,  _     J  J '  J  B  M.  22EI1Z.  Dyer 

Probate n.  ?67. 

The  Probate  of  every  Bifhop's  Teftament,  or  the  granting  Admi- 
niftration of  his  Goods,    although  he  had  no  Goods  but  within  his 

G  g  g  own 
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own  Jurifdic~tion,   doth  belong  to  the  Archbiihop  of  the  fame  Pro- 
vince °. 

An  Executor  may  poflefs  himfelf  of  the  Teflator's  Goods  j  he 
may  receive  or  pay  Debts,  and  may  difcharge  any  Legacies  -,  he 
may  likewife  pay  any  Debt  due  to  the  Teftator,  and  all  this  before 
he  prove  the  Will,  becaufe  the  Right  of  Action  is  in  him  before 
Probate,  for  that  gives  him  no  Intereft,  but  the  Right  he  hath  is  by 
Virtue  of  the  Will. 

He  is  Executor  before  Probate  to  pay  T>ebts,  and  to  be  fued  for 
Non-payment,  but  not  to  have  an  Aftion  unleis  he  prove  the  Will 
before  he  declares,  for  in  fuch  Cafe  the  Impediment  is  removed  ah 
initio;  and  therefore  it  hath  been  adjudged,  that  where  an  Execu- 
tor brought  an  Action  before  Probate,  if  he  concludes  his  Declara- 
tion with  a  Profert  hie  in  Curia  literas  t  eft  anient  arias,  'tis  well  e- 
nough  ;  fo  if  he  hath  the  Reversion  of  a  Term  for  Years,  in  which  a 
Rent  was  referved  by  the  Teftator,  he  may  diftrain  and  avow  for 
the  Rent  before  Probate. 

He  may  bring  an  Acf  ion  of  T'refpafs  for  the  Goods  of  the  Tefta- 
tor taken  unjuftly  from  himfelf,  or  he  may  replevy  fuch  Goods  if 
impounded,  and  this  before  Probate,  becaufe  thefe  are  Actions  which 
arife  out  of  his  ozvn  Poffeffion ;  and  fo  it  was  adjudged  in  P  Greys- 
brook  and  Fox's  Cafe,  (viz.)  that  an  Executor  before  Probate  may 
poilefs  himfelf  of  the  Teflator's  Goods ;  and  if  Adminiftration 
fhould  be  granted  to  another,  and  he  fhould  take  the  Goods  from  the 
Executor  before  Probate,  he  might  then  prove  the  Will,  and  bring 
an  Adion  of  Trefpafs  againft  the  Adminiftrator,  becaufe  the  Execu- 
tor hath  a  Right  to  the  PofTeflion  of  the  Goods  of  his  Teftator,  and 
the  Adminiftration  is  void  as  foon  as  the  Will  is  proved. 

So  if  he  releafe  a  T>ebt  before  Probate,  and  afterwards  proves  the 
Will,  the  Releafe  is  good  in  Law. 

Judgment  was  had  againft  the  Teftator ;  and  upon  a  rDevaftavit 
returned  againft  his  Executor,  and  he  Pleading,  a  fpecial  Verdift 
was  found,  (viz.)  that  the  Defendant  was  made  Executor,  and  that 
he  dwelt  in  the  fame  Houfe  with  his  Teftator,  who  died,  and  that 
before  Probate  of  his  Will,  he  (the  Executor)  polTefled  himfelf  of 
the  Goods,  which  were  appraifed  and  put  into  an  Inventory,  and 
Part  of  them  were  fold,  and  with  the  Money  ariling  by  fuch  Sale 
he  paid  a  Debt  due  from  the  Teftator  to  T".  S.  and  converted  the 
reft  to  his  own  Ufe,  and  that  afterwards  he  refufed  before  the  Or- 
dinary to  prove  the  Will,  and  thereupon  Adminiftration  was  granted 
to  the  Widow  of  the  Teftator :  Adjudged  that  this  was  void,  be- 
caufe the  other  was  rightful  Executor  and  had  the  PolTeflion  of  the 
Whole,  tho'  he  adminiftred  but  Part,  yet  he  mall  be  charged  with 
the  Whole. 

Libel  to  prove  a  Will,  the  Defendant  fuggefted  for  a  Prohibition 
that  the  Will  was  of  Lands  and  Legacies ;  but  the  Prohibition  was 
denied,  becaufe  the  Statute  of  H.  8.  never  intended  to  diminifh  the 
Turifdicf  ion  of  the  Spiritual  Court  as  to  Probates  of  Wills ;    and  in 
Nota,  in  this  Cafe  this  Cafe  it  might  be  inconvenient  to  ftay  the  Probate,  becaufe  whilft 
the   Marquefs^of  ,tis  fl.ayCCj  the  Executor  cannot  fue  for  Debts,  and  by  that  Means 
fied  to  beLaw.  they  may  be  loft ;   and  it  would  be  to  no  Purpofe  to  grant  a  Prohi- 
bition as  to  the  Lands,  becaufe  as  to  them  the  Probate  will  be  co- 
ram non  judice. 
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Where  an  Executor  dies  before  Probate,    his  Executor  cannot 1  Vern- ioo> 
take  upon  him  to  prove  the  Will  of  the  firft  Teftator,  but  Admini- 
ftration ought  to  be  granted  with  the  Will  annexed  to  the  refiduary 
Legatee,  if  there  is  any  fuch,  or  to  the  next  of  Kifij  according  to  the 
Refolution  in  Ifted's  Cafe. 

So  where  the  firft  Executor  dies  Intcftate,  and  before  Probate  of 
his  Teftator's  Will,  the  Adminiftration  of  the  Teftator's  Goods 
ought  to  be  granted  to  the  next  of  Kin,  becaufe  in  fuch  Cafe 
he  is  dead  Intcftate  ■>  but  if  the  Executor  had  proved  the  Wiil,  and 
then  died  Intcftate,  the  Ordinary  may  grant  Adminiftration  to 
whom  of  Right  it  belongs,  and  that  Perfon  might  adminifter  the 
Goods  of  the  firft  Teftator. 

A  Bill  in  Chancery  was  exhibited  by  an  Adminiftrator,  to  have  a  Jauncy  verf.  Strip 
Difcovery  of  the  pcrfonal  Eftate  of  the  Inteftatej  the  Defendant  "  Vern'  101' 
pleaded,  that  the  fuppofed  Inteftatc  made  a  nuncupative  Will  in  the 
Prefence  of  Nine,  or  more,  credible  Witnefles  by  which  Will  he 
made  the  Defendant  Executor,  and  that  he  proved  the  Will  accord- 
ing to  the  Cuftom  of  the  Country  where  the  Teftator  died,  and  de- 
nied that  he  left  any  Eftate  but  what  was  at  Naples,  where  he 
died  ;  and  this  Plea  was  allowed  to  be  good  5  for  where  the  dead 
Perfon  left  no  Eftate  in  England,  'tis  not  neceffary  that  his  Will 
mould  be  proved  here,  no  more  than  if  a  Man  died  and  left  an  E= 
ftate  in  Scotland. 

The  Probate  of  a  Will  may  be  fufpended  by  an  Appeal,  but  'tis 
a  Queftion  whether  it  may  be  revoked  by  the  Ordinary  after  once' 
'tis  granted. 

Jf.  The  Teftator  made  Adiel  Mills  Executor  >  and  devifed  (after  mis  verius'iMWj-. 
feveral  Legacies)  the  Rcfidue  of  his  Eftate  to  Gillam  Hills,  and  l  ^°kwer/93' 
died;  Mills  (the  Executor)  proved  the  Will  and  became  a  Bank-  *  a  '" 3  ' 
rupt,  then  Hills  the  refiduary  Legatee,  cited  the  faid  Executor  to 
ihew  Caufe  why  the  Adminiftration  granted  to  him  fhould  not  be 
revoked,  and  Adminiftration  cum  T^eft  anient  0  annex  granted  to  the 
faid  Hills,  for  that  Mills  being  barely  an  Executor,  and  having  no 
Intereft  in  the  Eftate,  but  being  now  incapable  to  manage  his  own 
Affairs,  either  for  Want  of  Honefty  or  good  Conducl,  he  was  by 
Confluence  incapable  of  being  an  Executor,  and  the  Probate  for 
that  Reafon  ought  to  be  revoked ;  and  it  was  fo  ;  but  upon  a  Mo- 
tion for  a  Prohibition  it  was  infilled,  that  the  Probate  was  not  revo- 
cable, for  if  it  fhould,  that  would  be  to  make  a  new  Will  for  the 
refiduary  Legatee ;  that  Bankruptcy  was  no  Difability  or  Breach  of 
Truft  quoad  the  Executorfhip,  becaufe  the  Law  prote&s  every 
Thing  which  a  Man  hath  as  Executor,  from  all  Forfeitures  which 
might  incur  by  his  Acts  or  Omiffions;  that  the  Teftator  himfelf 
judged  this  Mills  fitter  to  manage  his  (the  Teftator's)  Eftate  than  his 
own  Sons,  and  that  the  Mens  tejlandi  was  as  ftrong  in  him  to  make 
Mills  Executor,  as  it  was  to  make  Gilla?/i  refiduary  Legatee  ,•  that 
the  Granting  the  Probate  was  only  to  enable  the  Executor  to  fuc, 
for  he  might  releafe  or  pay  Debts  before  Probate ;  'tis  true,  where 
adminiftration  is  granted,  it  may  be  afterwards  revoked  if  the  Ad- 
miniftrator fhould  become  a  Bankrupt,  becaufe  he  is  made  by  the 
Court ;  but  the  Executor  is  conftituted  by  the  Party  himfelf,  and 
the  Law  entitles  him  to  the  Probate ;  and  jFor  thefe  Reafons  a 
Prohibition  was  granted. 

G  g  g  2  Man- 
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r*  V"  fsafkt^  Mandamus  to  the  Judge  of  the  Prerogative  Court  to  grant  a  Pro- 
.199.  ^ateof  a  will,  who  returned,  that  the  Executor  abfconded  and  was 
incapable,  &c.  this  was  held  an  ill  Return ;  for  fince  the  Terra  tor 
thought  him  a  proper  Perfon  to  be  Executor,  the  Ordinary  mall  not 
adjudge  him  otherwife,  upon  any  Difability  arifing  by  the  Canon 
Law  j  neither  can  the  Ordinary  make  him  give  Security  to  perform 
the  Will,  becaufe  the  Teftator  thought  him  fufficicnt,  and  he  hath 
a  Temporal  Right  by  being  made  Executor,  for  which  he  cannot  me 
before  Probate. 

North  verfus  Weils.      The  Plaintiff  gave  in  Evidence  the  Probate  of  a  Will  to  prove  an 

Raym.  405.  Executrix,  and  the  Defendant  would  have  proved  that  the  Will  was 

forged,  but  he  was  not  admitted  to  fuch  Proof,  becaufe  it  was  a- 
gainft  the  Seal  of  the  Ordinary  in  a  Matter  proper  for  his  Jurifdic- 
tion ;  but  Evidence  might  be  given  that  the  Seal  was  forged,  or  that 
there  were  "Bona  notabilia,  or  the  Party  might  be  relieved  on  an 
Appeal. 

If  a  Teftament  be  difproved  in  the  Ecclefiaftical  Court,  and  the 
Party  appeals  to  the  Metropolitan,  and  it  is  there  difproved,  and  af- 
terwards there  is  an  Appeal  to  the  Court  of  Delegates,  and  it  is  there 
difproved  aifo,  and  at  laft  the  Party  appeals  to  the  Queen  in  Chan- 
cery, by  the  Stat.  25  H.8.  and  there  alfo  it  is  difproved  before  the 
Commillioners:  If  the  Queen  ex  regali  author  it  ate  might  grant  Let- 
ters of  Adminiftration,  was  the  Queftion.  The  Opinion  of  the  Ju- 
ftices  of  the  Common  Pleas  was,  that  me  might,  becaufe  the  faid 
Court  of  Chancery  is  the  higheft  Court,  and  the  Matter  being  once 
there,  it  cannot  be  determined  in  any  inferior  Court :  And  then  the 
Party  may  fhew  in  his  Declaration  generally  the  Matter ;  and  that 
Adminiftration  was  granted  to  him  by  the  Queen  ex  fua  regali  au- 

1  M.  24Eliz.  c.b.  thoritate  under  the  Seal  of  the  Court  of  Delegates  <l. 

ioJac.B.R.<S'^/)iE>ew- 
fin's  Cafe.    Contra,  that  the  Court  of  Delegates  cannot  grant  Letters  of  Adminiftration. 

And  left  Executors  mould  be  cited  to  appear  in  divers  Courts  for 
the  Probate  of  any  Will ;  in  this  Cafe,  by  the  late  Conftitutions  and 
Canons  Ecclefiaftical  of  the  Bifhops  and  Clergy  of  this  Realm,  con- 
firmed by  the  King,  and  commanded  to  be  obferved  in  both  the 
Provinces  of  Canterbury  and  York,  it  is  ordained  as  followeth,  viz. 
r  Lib.  Canon.  Ec- r  e«  Eorafmitch  as  many  heretofore  have  bee?i  by  Apparitors,  both  of 

clel.  edit.ann.Dom.  cc    •,•■*,  iris-,  c     *     i  i  •  n  cr,  • 

1605.  c.  92.  inferior  Courts  and  of   the  Courts  of  Archbijhops  Prerogatives, 

"  much  difrafled,  and  diver  fly  called  and  fummoned,  for  Probate 
"  of  Wills,  or  to  take  Adminiftration  of  the  Goods  of  Perfons  dying 
cc  Inteftate,  and  are  thereby  vexed  and  grieved  with  ?uany  Caufelefs 
"  and  tmncceffary  troubles,  Moleftations  and  Expences ;  We  confti- 
"  tute  and  appoint  that  all  Chancellors,  Commiffaries,  or  Officials, 
"  or  any  other  exercifing  Ecclefiaftical  JurijdiUion  zvhatfoever,  Jhall 
"  at  the  frft,  charge  with  an  Oath  all  Perfons  called,  or  volunta- 
ic  rilj  appearing  before  them,  for  the  Probate  of  atiy  Wills,  or  the 
"  Adminiftration  of  any  Goods,  whether  they  know,  or  (jnoved  by.a- 
"  nJ  [pedal  Inducement)  do  firmly  believe,  that  the  Party  deceafed 
"  (zvhoje  <Tefta?uent  or  Goods  now  depend  in  jQpeftion)  had  at  any 
"  'Time  of  his  or  her  Death,  any  Goods,  or  good  Debts,  in  any  0- 
"  ther  Diocefe,  or  cDiocefes,  or  peculiar  Jnrifditlion  within  that 
'  Province,  than  in 'that  wherein  the  faid  Party  died,  amounting 
"  unto  the  Value  of  Ewe  Pounds.  A7id  if  the  faid  Perfon,  cited, 
2  "  or 
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"  or  voluntarily  appearing  before  him,  ,/hall  upon  his  Oath  affirm, 
tC  that  he  knoiveth,  or  {as  is  aforefaid)  firmly  believeth,  that  the 
tc  [aid  'Party  deceafed  had  Goods,  or  good  Debts,  in  any  other  Dio- 
"  cefe,  Diocefes,  or  peculiar  JurifditJion  within  the  [aid  'Province, 
"  unto  the  Value  aforefaid,  and  particularly  fpecify  and  declare  the 
"  fame-.,  then  fl)  all  he  prefently  difmifs  him,  not  pre  fuming  to  inter- 
<c  meddle  with  the  Probate  of  the  /aid  Will,  or  to  grant  Adminiffira- 
"  tion  of  the  Goods  of  the  Party  fo  dying  Inteflate :  Neither f> hall  he 
<c  require  or  exact  any  other  Charges  of  the  faid  Parties,  more  than 
"  fuch  only  as  are  due  for  the  Citation  aiid  other  Procefs  had  and 
"  ufed  againft  the  faid  Parties  upon  their  farther  Contumacy ;  but 
"  fhall  openly  and  plainly  declare  and  profefs,  that  the  faid  Caufe  be- 
rt  longeth  to  the  Prerogative  of  the  Archbijhop  of  that  Province,  wil- 
<c  ling  and  admonijhing  the  Party  to  prove  the  faid  Will,  or  require 
"  Adminijlration  of  the  faid  Goods,  in  the  Court  of  the  faid  Prero- 
<c  gative,  and  to  exhibit  before  him  the  faid  Judge  the  Probate  or 
"  Jdminijfration  under  the  Seal  of  the  Prerogative,  within  Forty 
"  'Days  next  following.  And  if  any  Chancellor,  Commijfary,  Official, 
"  or  other  exercifing  Ecclejiafiical  Jurifdiflion  whatsoever,  or  any 
"  their  Regijier^  fhall  offend  therein,  let  him  be  ipfo  fa&o  jufpended 
"  from  iheExecution  of  his  Office,  not  to  be  abfolved  or  r elect  fed,  un* 
<c  til  he  have  reftorsd  to  the  Party  all  Expences  by  him  laid  out  con- 
"  trary  to  the  'Tenor  of  the  Premijfes :  And  every  fuch  Probate  of  a- 
"  ny  Teflament,  or  Adminiflration  of  Goods  fo  granted,  fhall  be  held 
"  void  and  frnfirate  to  all  Effefls  of  the  Lazv  whatfoever. 

"  Furthermore,  we  charge  and  enjoin,  that  the  Regifter  of  every 
"  inferior  Judge  do,  without  all  "Difficulty  or  Delay,  certify  and  in- 
<c  form  the  Apparitor  of  the  Prerogative  Court,  repairing  unto  him, 
"  once  a  Month,  and  no  oftner,  what  Executors  or  Adminiftrators 
<c  have  been  by  his  faid  Judge,  for  the  Incompetency  of  his  ozvn  Ju~ 
"  rifdiUion,  difmijfed  to  the  faid  Prerogative  Court,  within  a  Month 
cc  next  before,  under  Pain  of  a  Month's  Sufpetzjion  from  the  Exer- 
<c  cife  of  his  Office  for  every  Default  therein.  Provided  that  this 
*c  Cation,  or  any  'Thing  therein  contained,  be  not  prejudicial  to  any 
cc  Compoj'ition  between  the  Archbifhop  and  any  T>iJhop  or  other  Ordi- 
£C  nary,  nor  to  any  inferior  Judge,  that  J/jall  grant  any  Probate  of  '. 
"  Tejlament,  or  Adminifratio?i  of  Goods,  to  any  Party  that  fhall  vo- 
cc  luntarily  dejire  it,  both  out  of  the  [aid  inferior  Court,  and  alfo  out 
"  of  the  Prerogative.  Provided  likewife,  that  if  any  Man  die  in 
"  itinere,  the  Goods  that  he  hath  about  him  at  that  prefent  fhall  not 
"  Caufe  his  Teflament  or  Adminiftration  to  be  liable  to  the  Preroga* 
"  tive  Court?  And  concerning  the  Rate  o/'Bona  notabilia,  liable  to 
the  Prerogative  Court,  it  is  ordained  in  the  very  next  *  Canon  as  *  D lib-  Can'  9$- 
followeth,  viz. 

"  Furthermore,  we  decree  and  ordain,  that  no  Judge  of  the  Arch- 
"  biffofs Prerogative  fhall henceforward  cite,  or  caufe  to  be  cited  ex 
"  officio,  any  Perfon  whatfoever,  to  any  of  the  aforefaid  Intents,  un- 
cc  lefs  he  have  Knozvledge,  that  the  Party  deceafed  was  at  the  Time 
K  of  his  Death  pqffejfed  of  Goods  and  Chattels  in  fome  other  Diocefe, 
"  Diocefes,  or  peculiar  Jurifdiftion  within  that  Province,  than  in 
"  that  wherein  he  died,  amounting  to  the  Value  of  Five  Pounds  at 
cc  the  leafi;  decreeing  and  declaring,  that  whofo  hath  not  Goods  in 
"  divers  Diocefes  to  the  faid  Sum  or  Value,  fhall  not  be  accounted  to 
"  have  Bona  notabilia.     Always  provided,  that  this  Claufe  here,  and 

in 
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"  in  the  former  Constitutions  mentioned,  jhall  not  prejudice  thofe 
"  Diocefes,  zahereg  by  Compofition  or  Cujlotn,  Bona  notabilia  are  ra- 
<c  ted  at  a  greater  Sum.  And  if  any  Judge  of  the  Prerogative  Courts 
tc  or  any  his  Surrogate,  or  his  Regifier,  or  Apparitor,  jhall  cite,  or 
"  caufe  any  Per/on  to  be  cited  into  his  Court,  contrary  to  the  "Tenor 
tC  of  the  Premijfes,  he  jhall  refiore  to  the  'Party  fo  cited  all  his  Cojls 
"  and  Charges,  and  the  Atls  and  Proceedings  in  that  Behalf  jjjall 
•'  be  held  void  and  frujirate ;  which  Expences,  if  the  jaid  Judge, 
"  or  Regifier,  or  Apparitor,  jhall  refufe  accordingly  to  pay,  he  flail 
"  be  fujpended  from  the  Exercife  of  his  Office,  until  he  yield  unto 
cc  the  Performance  thereof. 

What  (5)  is  meant  by  Notable  Goods  in  this  Place,  or  when  they 
are  fo  to  be  termed,   divers  Authors  have  been  of  divers  Opinions. 
Some  have  been  of  this  Opinion,  that  if  the  Teftator  died  poffeffed  of 
Goods  or  Chattels  to  the  Value  of  Forty  Shillings  in  Two  feveral 
f  Perkins  tit.  Tefta-  Diocefes,  then  he  ought  to  be  deemed  to  have  Notable  Goods  f.     O- 
ment,  fol.  34.        thcrs  nave  been  of  that  Mind,  that  the  Teftator  is  to  be  deemed  to 
have  Notable  Goods,  tho'  at  the  Time  of  his  Death  he  had  but  one  in 
t  Fit*,  tit.  Admi-  another  Diocefe  '.     Others  do  not  only  vary  from  the  former  Opi- 
nio n.  7.  nions,  but  are  alfo  at  Variance  with  themfelves,  accounting  thofe 
for  Notable  Goods,  fometimes,  when  they  extend  clearly  to  an  Hun- 
dred Shillings  fterling;  fometimes,  when  they  extend  to  Ten  Pounds, 
eleven  Shillings  Six-pence ;  fometimes,  when  they  extend  to  Twenty- 
»  Lindw.  in  d.  c  tnrce  Pounds,  Three  Shillings,  Farthing,  and  not  under  u.     Finally, 
ftacutura.vcrb.ki-  ^j^  are  Qf  jj^  j^ment,  that  he  is  faid  to  have  Notable  Goods, 
which  hath  Goods  to  the  Value  of  Ten  Pounds  of  currant  Money  of 
*  piowd.in  cafe  in-  England  difperfed  in  divers  Diocefes  or  Jurifdidions.     And  this  Q- 
ter  Grcisb.  &  fox,  pinion  feemeth  to  me  to  be  mofi  commonly  received  x. 
*>•■ 2Sl-  (But  the  Law  at  this  Day  is,  that  Five  Pounds  is  the  Sum  or  Value 
of  'Bona  notabilia.     But  where  by  Compofition  or  Cuftom  in  any 
County,  Bona  notabilia  are  rated  at  a  greater  Sum,  the  lame  is  to 
continue  unaltered :   As  in  the  Diocefe  of  London  it  is  Ten  Pounds 
y  Coke  4.  inft.  ch.  by  Compofition  y.     And  if  any  Man  die  in  itinere,  or  in  a  Journey, 
75.  fol.  3  5  5.          tjie  goocjs  that  he  hath  then  about  him  or  with  him,  fhall  not  be  as 
Bona  notabilia,   to  caufe  Adminiftration  to  be  committed,  or  the 
\  Office  <f  Exec.  c.  4.  W)11  tQ  bc  pr0VC(j  in  the  Prerogative2.) 

For  the  better  Underftanding  whereof,  Three  Things  are  to  be  no- 
ted.   Firft,  that  it  is  not  necefl'ary,  that  the  Party  deceafed  fhould 
*  have  Ten  Pounds  in  every  of  thofe  feveral  Diocefes  or  Jurifdiftions 

where  his  Goods  be  difperfed ;  but  that  it  is  fufficient,  if  the  Party 
deceafed  were  poffeffed  of  Goods  and  Chattels  in  fome  other  Diocefe, 
Diocefes,  or  Jurisdictions  peculiar  within  that  Province  wherein  he 
died,  of  the  Value  of  Five  Pounds,  befides  thofe  Goods  extant  where 
he  died.  Secondly,  albeit  the  Dcceafed's  Goods  or  Chattels,  where- 
of-he  died  poffeffed,  did  amount  to  Ten  Pounds,  or  more  ,•  yet  if  the 
Goods  and  Chattels  extant  in  fome  other  Diocefe,  Diocefes,  or  Jurif- 
diction  peculiar,  did  not  extend  to  Five  Pounds  at  the  leaft,  in  this 
Cafe  the  Deceafed  is  not  to  be  accounted  to  have  Bona  notabilia. 
Thirdly,  that  good  Debts  amounting  to  Five  Pounds,  due  by  one 
or  more,  dwelling  in  fome  other  Diocefe,  Diocefes,  or  Jurifdiction 
peculiar,  without  that  Diocefe,  yet  within  that  Province  wherein  the 
Partv  died,  to  whom  the  fame  was  due,  do  make  Bona  notabilia, 
(to  the  Effect  aforefaid)  as  well  as  Goods  or  Chattels,  perfonal  or 
real.  Which  Three  Conclufions  are  eafily  collected  out  of  thofe 
2  Two 
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Two  formerly  recited  Canons,  whereby  all  old  Controverfies  about 
the  Rate  of  Bona  notabilia  are  now  decided. 

As  to  the  Jurifdiction  of  the  Archbifhop  to  grant  Administration 
where  there  are  Bona  notabilia  in  feveral  Diocefes,  it  was  not  al- 
ways fo,  for  antiently  the  Ordinaries  granted  Adminiftrations  in  Re- 
fpect  of  the  feveral  Goods  of  which  Perfons  died  poffeffed  in  their  fe- 
veral Diocefes ;  but  this  was  found  inconvenient,  becaufe  the  Credi- 
tors of  the  Inteftate  were  compelled  to  bring  Actions  feverally  againft 
the  refpective  Adminiftrators;  and  therefore  by  Compofition,  or  by 
fome  other  Agreement  which  is  now  run  into  a  'Prefcription,  the 
Prerogative  of  granting  Adminiftration  in  fuch  Cafes  is  veiled  in  the 
Archbifhop. 

Where  a  Man  hath  Bona  notabilia  in  England  and  Ireland,  and  i  Roll.  Abr.  908. 
dieth  Inteftate,  in  fuch  Cafe  Two  Adminiftrations  ought  to  be  grant- 
ed, one  by  the  Archbifhop  of  Canterbury ',  and  the  other  by  the  Arch- 
bifhop of  Dub/in,  but  then  there  muft  be  Bona  notabilia  in  feveral 
Diocefes  in  each  of  their  Provinces  5  for  otherwife  it  ought  to  be 
granted  by  that  Ordinary  where  the  Goods  are  at  the  Time  of  the 
Death  of  the  Inteftate. 

So  where  a  Man  dies  Inteftate  in  the  Diocefe  of  B.  without  any 
Goods  there,  but  hath  Bona  notabilia  in  another  Diocefe,  the  Right 
of  Adminiftration  is  in  the  Metropolitan,  becaufe  the  Ordinary  of 
that  Diocefe  where  he  died  is  equally  bound  by  Law  to  take  Care 
of  the  Goods  with  the  Ordinary  where  they  actually  were  at  the 
Time  of  the  Death  of  the  Inteftate,  or  rather-  becaufe  he  dying  in 
the  Province  of  the  Archbifhop,  he  hath  a  general  Jurifdiction  there* 

If  the  penal  Sum  of  a  Bond  be  but  Five  Pounds  for  the  Payment  of 
a  lefs  Sum,  altho'  the  Bond  be  forfeited,  yet  that  is  not  underftood  as 
Bona  notabilia,  altho'  in  Law  the  whole  Penal  Sum  be  a  Duty  a. »  ope  of  Executor, 
And  thofe  Debts  are  faid  to  be  Bona  notabilia,  where  the  Bonds  or  c- 4-  $•  *• 
other  Specialties  are,  and  not  where  the  Debtors  inhabit :  So  that  if 
the  Bonds  be  in  the  County  where  the  Teftator  died,  and  the  Debt- 
ors in  another  County,  in  this  Cafe  the  Will  is  not  to  be  proved  in  the 
Prerogative  Court.  But  in  Cafe  the  Debts  are  only  by  Contract 
without  Specialty,  they  are  then  to  be  efteemed  Bona  notabilia  in 
that  Place  where  the  Debtor  is.  But  in  cafe  Lands  be  by  Witt  gi- 
ven to  be  fold  for  Payment  of  Debts  and  Legacies,  this  is  not  to  be 
accounted  as  Bona  notabilia,  though  it  be  Affets:  For  where  Land 
is  bequeathed  to  be  fold  for  fuch  Ufes,  there  neither  the  Money 
raifed  thereby,  nor  the  Profits  thereof,  fhall  be  accounted  as  any  of 
the  Tcftaror's  Goods  °.  b  ibidem, 

An  Action  of  Debt  is  brought  by  an  Adminiftratrix  upon  an  Admi- 
niftration granted  by  the  Bifhop  of  R.  the  Defendant  pleaded  an  Ad- 
miniftration committed  to  him  by  the  Dean  and  Chapter  of  Ca?zter- 
bury  fede  vacante,  becaufe  the  Inteftate  had  Bona  notabilia >  the 
Plaintiff  replied,  that  the  faid  Adminiftration  was  repealed:  And  it 
was  adjudged  for  the  Plaintiff,  r.  Becaufe  the  Defendant  did  not 
fhew  what  Bona  notabilia  the  Inteftate  had  in  certain;  and  it  fhall 
be  intended  that  he  had  not  Bona  notabilia,  and  fuch  Adminiftra- 
tion is  but  voidable.  2.  Becaufe  before  the  Repeal  of  the  Admini- 
ftration committed  by  the  Metropolitan,  the  inferior  Ordinary  may 
commit  Adminiftration;  and  when  the  Defendant's  Adminiftration  is 
repealed,  it  is  void  ab  initio.  And  in  the  principal  Cafe  it  was  aifo  re- 
folved,  that  whereas  the  Adminiftration  was  committed  to  theObli- 
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«  8  ]ac.  lib.  8.  fol.  gor?  that  the  Debt  was  not  extinct,  becaufe  it  is  in  another's  Right: 
hlm's  Caf?*  Need~  Otherwife  it  is  if  the  Obligee  himfelf  made  the  Obligor  his  Executor  e. 
Debt  as  Adminiftrator  upon  an  Obligation:  The  Cafe  was;  that 
the  Inteftate  died  in  L.  but  the  Obligation  was  in  London  at  the 
Time  of  his  Death ;  the  Bifhop  of  Chefter,  (in  whofe  Diocefe  the  In- 
teftate died,)  committed  Adminiftration  to  J.  S.  who  releafed  to  the 
Defendant ;  and  the  Archbifhop  of  Canterbury  committed  the  Admi- 
niftration to  the  Plaintiff.     This  Releafe  was  pleaded  in  Bar  :  And  it 
was  thereupon  demurred.     Warburton ;  Every  Debt  follows  the  Per- 
fon  of  the  Debtee,  and  Chefter  is  within  the  Province  cfcTork,  where- 
in  the  Archbifhop  of  Canterbury  hath  nothing  to  do.     Anderfon ; 
When  one  dies  who  hath  Goods  in  divers  Diocefes  in  both  Provinces, 
there  Canterbury  mail  have  the  Prerogative;  otherwife  there  would 
be  Two  Administrations  committed,   which  is  res  inaudita :   The 
Debt  is  where  the  Bond  is,  being  upon  a  Specialty  ;  but  Debt  upon 
a  Contract  follows  the  P erf  on  of  the  Debtor:  And  this  Difference  hath 
been  often  agreed.  Dyer  305.     And  if  the  Archbifhop  of  Canterbury 
hath  not  any  Prerogative  in  Tork,   but  that  feveral  Administrations 
<i  h.  58EHZ.  b.r.  ought  to  be  granted;    yet  Adminiftration  for  this  Bond  ought  to  be 
Bynn  verfus  Byron.  cornmitted  by  the  j&rcJhbifliop  of  Canterbury ;   Wherefore  this  Re- 

Crook  part.  3.    to.  .      r    .  ._  r> ,      H 

472.    v      '        leafe  is  not  any  Bar  d. 

Auinfonv.Bichvfon.      Where  a  Man  dies  leaving  'Bona  notabilia  in  both  the  Provinces 
1  Saik.  39.  0f  Canterbury  and  York,  there  muft  be  feveral  Adminiftrations ;  for 

HardrcszKj.  s.  p.  fln  Adminiftration  granted  in  one  Province,  is  void  as  to  the  Goods 
in  the  other  Province,    becaufe  each  Archbifhop  hath  a  diftinft  fu- 
premc  Jurisdiction  ;  and  fo  it  is  in  *  England  and  Ireland. 
*Sbawv.St;ugbton.      But  where  he  dieth  polleffed  of  Goods  in  feveral  Peculiars,  the 
z  Lev.  S6.  Archbifnop  of  the  Province  (and  not  the  Bifhop  of  the  Diocefe)  hath 

the  Right  to  grant  Adminiftration. 
Noy  $4.  s.  c.  If  a  Man  hath  Goods  in  divers  Diocefes  or  Provinces,  and  makes 

Byn  verfus  Byn.      his  Executor  of  his  Goods  in  one  of  the  Provinces,  and  dies  Inteftate 
Poftea*  as  to  his  other  Goods;  if  the  Ordinary  do  commit  Adminiftration  of 

the  Goods  which  arc  in  the  other  Province  unto  the  faid  Executor, 
then  is  he  both  Executor  and  Adminiftrator,  and  the  Party  died 
«  35  H.6.  fol.  36.  both  Teftate  and  Inteftate  e. 

In  Trefpafs  the  Cafe. was,  A  Leffee  for  Years,  by  feveral  Leafes, 
of  divers  Lands,  fome  of  them  in  the  Diocefe  of  Fork,  forae  in  an- 
other Peculiar  within  the  fame  Diocefe,  devifed  all  thefe  Leafes  to 
his  Son,  and  made  his  Daughter  within  Age  his  Executrix ;  the  Mo- 
ther takes  Adminiftration  durante  minori  atate  of  the  Executrix  (in 
F.  the  Peculiar  where  the  Teftator  died)  ad  commodum  Executricis-, 
the  Adminiftratrix  durante  minori  atate  granted  this  Term  to  the 
Plaintiff:  It  was  adjudged  this  was  no  good  Grant ;  becaufe  he  hath 
but  a  fpecial  Property  ad  commodum  Executricis,  and  no  general 
Property,  as  other  Executors  or  Administrators.  2.  It  was  moved, 
whether  Adminiftration  fhould  in  this  Cafe  be  granted  in  Two  Pla- 
ces, viz.  the  one  within  the  Peculiar,  the  other  by  the  Bifhop  of 
Tork,  Ordinary  of  the  Diocefe :  Or  whether  he  fhould  have  the  Pre- 
rogative of  both ;  as  he  had  where  Bona  notabilia  are  in  divers  Dio- 
cefes. It  was  refolved,  that  there  mould  be  Two  Letters  of  A'dmini- 
f  H'  41  Elii-B-ot.  ftration  granted:  For  the  Archbifhop  Shall  not  have  any  Prerogative 
Ship/on.  crook  pa«!  here,  becaufe  this  Peculiar  was  firft  derived  out  of  his  Jurifdi&ion  f. 
3.  fol.  119.  Adminiftration  is  granted  in  the  Diocefe  of  Canterbury,  and  the 

Adminiftrator  recovers  in  Pebt,   and  hath  Judgment,  and  a  Scire 
2  facias 
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facias  upon  it  after  the  Year ;  the  Defendant  pleaded,  that  the  In- 
teftate died  in  London,  and  had  not  Bona  notabilia  in  divers  Dio- 
cefes; and  that  Adminiftration  in  London  was  committed  to  the 
Wife.  Per  Curiam  the  Defendant  came  too  late  to  plead  this  Plea; 
for  that  it  is  an  Annulling  of  the  Record,  which  is  not  fufterable. 
But  if  the  Adminiftration  had  been  repealed,  he  might  well  have  a- 
voided  the  Judgment  by  this  Plea  8.  s  h.  34  Elk.  Ror. 

720.  Allen  ycrCAn- 
dreives.  Crook  part.  3.  fol.  283,  315,457. 

The  raoft  certain  Way  of  Pleading  where  there  are  "Bona  not  obi-  Scarte  vcrr-  ^ 
lia,  is  thus,  (viz.)  That  the  Inteftate,  at  the  Time  of  his  Death, z  Lutw' 
had  Bona  notabilia  in  feveral  Diocefes  within  the  Province  of  Can- 
terbury, (viz.)  at  H.  in  the  County  of  Middle fex,  and  Diocefe  of 
London,  and  at  St.  Edmnndsbnry  in  the  County  of  Suffolk  and  Dio- 
cefe of  Norwich,  and  that  Adminiftration  was  granted,  (jc.  by  the 
Archdeacon  of  Sudbury. 

Adjudged  that  where  there  are  Bona  notabilia  in  Two  Diocefes  Burjiow  v.  Rjdiey. 
in  the  fame  Province,   there  muft  be  a  prerogative  Adminiftration  j  l  SalL  59" 
but  where  there  are  Bona  notabilia  in  one  Diocefe  in  one  Province, 
and  in  another  Diocefe   in  another  Province,  there  muft  be  Two 
prerogative  Jdmwijlrations. 

Luker  Merchant  of  Ireland  was  obliged  in  80/.  to  one  2).  of 
London  j  the  Obligation  was  made  in  Ireland,  but  alzvays  remained 
in  London  ;  D.  dies  Inteftate  in  the  County  of  Bedford  in  England ; 
the  Bifhop  in  Ireland  commits  Adminiftration  to  the  Son  of  D.  and  he 
releafes;  the  Archbifhop  of  Canterbury  commits  Adminiftration  in 
England  to  the  Wife  of  D.  which  had  the  faid  Obligation,  and  re- 
covered: For  the  Adminiftration  fhall  be  committed  by  the  Ordi- 
nary of  the  Place  where  the  Obligation  is  at  the  Death  of  the  Inte-  .  , 
flate,  and  not  zvhere  the  Debt  commenceth,  for  it  is  not  local  h.         c*£t  DyZfb.  -oV, 

To  make  Bona  notabilia,  a  Debt  without  a  Specialty  fhall  be  ac- 
counted Goods  where  the  Debtor  lives,  and  not  where  the  Teftator 
lived.     Likewife  if  a  Man  dies  Inteftate,  having  divers  Debts  or  Ob- 
ligations in  feveral  Diocefes,  the  Debts  are  faid  to  be  Bona  not  a- «  T.  17  Jac.  Trow* 
bilia  where  the  Bonds  or  Obligations  are,  not  where  the  Debtor  or  hJ}*&,  verf  Jty/ort 

_.    ,  ;  °  '  Roll  s  Abndg.  tit. 

Debtees  are ».  Exccm. 

2".  S.  died  Inteftate  in  LancaJ&ire,  leaving  at  that  Time  a  Bond  By„n  vcrfus  b>jw, 
in  London,  the  Bifhop  of  Chefter  granted  Adminiftration  to  E.  G.  cj°- Eliz-  472. 
who  rcleafed  the  Debt  due  on  that  Bond,  and  the  Archbifliop  grant-  Noy  54'  S'  C" 
ed  Adminiftration  to  the  Plaintiff,  who  brought  an  Action  of  Debt 
againft  the  Defendant  upon  this  Bond,  and  he  pleaded  this  Releafe 
in  Bar  to  the  Action  :  But  adjudged  againft  him,  becaufe  the  Debt  is 
where  the  Bond  was  at  the  Time  of  the  Death  of  the  Obligee,  and 
therefore  the  prerogative  Adminiftration  is  good. 

If  a  Man  dies  Inteftate  having  Goods  in  divers  Diocefes,  the  Me- 
tropolitan mall  grant  the  Adminiftration.     14  JI.  6.  21.    10  If.  7. 
18.    35  H.  6,  43.   If  he  hath  Bona  notabilia  to  the  Value  of  one 
Hundred  Shillings  in  divers  Diocefes,  the  Metropolitan  fhall  grant k Roll'sAbridg.iMd. 
the  Adminiftration.  10  H.  7.  fol.  16.    Or  if  a  Man  dies  beyond  the  \l  5JH.V41.  'i® 
Sens  Inteftate,  the  Archbifliop  fhall  grant  the  Adminiftration  k.  h.  7. 16. b. 

If  a  Man  hath  Goods  to  the  Value  of  5  /.  in  one  Diocefe,  and  a 
L,  r:  '•  for  Tears  of  the  fame  Value  in  another  Diocefe ;  they  are  Bo- 
n:  whereby  the  Archbifliop  fhall  grant  the  Adminiftra- 

H  h  h  tion. 
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tion,  although  the  Leafe  for  Years  be  not  a  Thing  movable,  nor 

iRoii'sAbndg.tbic!.  properly  bonum-i  but  it  is  a  Chattel '. 

If  a  Man  becomes  bound  in  an  Obligation  at  J^ondon,  and  dies 
bit  eft  ate  in  Devon,  and  there  hath  the  Obligation  at  the  Time  of  his 
Death  with  him;  the  Administration  ought  to  be  granted  by  the 
Bifhop  of  .Exo//,  where  the  Obligation  was  at  the  T'ime  of  his  Death, 
and  not  by  the  Bifhop  of  London,  where  the  Obligation  was  made  ; 
For  the  Debt  mail  be  accounted  Goods,   as  to  the  Granting  of  Lct- 

Ll«  ^ind'vS/M. ters  °f  Administration,  where  the  'Bend  zeds  at  his  Death^  and  not 

Roll's  Abridg.  ibid,  where  it  was  made  w. 

T>ebts  due  to  the  I'eftator  will  make  Bona  notabilia,  as  eve II  as 
Goods  in  'PoJJejjioni  but  there  is  a  Difference  between  Debts  on 
Bonds  and  Specialties  and  Debts  due  en  (imple  Contracts,  -  for 
Bond-debts  make  Bona  notabilia  where  the  Bonds  or  other  Special- 
ties are  at  the  'time  of  the  Death  of  him  whofe  they  are,  and  not 
where  he  dwelt  or  died,  but  Debts  on  fimple  Contract  make  Bona 
notabilia  in  that  County  where  the  Debtor  dwells:  For  thefe  Debts 
follow  the  Perfon  to  whom  they  are  due. 

In  Debt  brought  by  an  Administratrix  upon  an  Adminiflratiop 
committed  by  the  Bifhop  of  i?.  the  Defendant  pleaded  an  Admini- 
stration committed  to  him  by  the  Dean  and  Chapter  of  C.  jede  ca- 
cante,  becaufe  the  Inteftate  had  Bona  notabilia  in  divers  Diccefcs ; 
the  Plaintiff  replied,  that  before  the  Writ  brought,  the  laid  Admi- 
niftration  granted  in  the  Prerogative  Court  was  revoked  and  annul- 
led. It  was  adjudged,  that  becaufe  the  Defendant  had  not  mewed 
in  his  Bar,  that  the  Inteftate  had  Bona  notabilia  in  certain,  it  Shall 

•  c.  Hb.8.  foi.155,  be  intended  that  the  Adminifiration  was  granted  where  the  Inteftate 
llm'scli.9'  Need'  had  not  $ma  notabilia  in  divers  Diocefes  n. 

Furthermore,  this  is  not  to  be  omitted,  that  if  a  Man  die,  and 
have  Goods  in  one  inferior  Diocefe  or  Jurifdietion  only,  and  yet  the 
Metropolitan  within  whofe  Province  that  Diocefe  or  'Jurijdiclion 
peculiar  is  fituated,  pretending  that  he  hath  Bona  notabilia  in  divers 
Diocefes  or  Jurifdictions  within  his  Province,  doth  commij:  the  Ad- 
minifiration of  his  Goods;  this  Administration  is  not  void,  but  void- 
able by  Sentence,  for  that  the  Metropolitan  hath  Jurifdietion  over- 
all the  Diocefes  within  his  Province,  and  for  that  Caufe  it  cannot  be 
void,  but  only  voidable  by  Sentence.  But  if  any  Ordinary  of  a 
Diocefe,  or  Commiffary  of  a  peculiar  Jurifdietion,  commit  the  Ad- 
ministration of  his  Gcuds  that  hath  Bona  notabilia  in  divers  Dio- 
cefes; in  this  Cafe  the  Administration  is  meerly  void,  as  well  con- 
cerning the  Goods  within  his  own  Diocefe,  as  the  other  Gocds  with- 
out his  Diocefe,   becaufe  by  no  Means  he  can  have  Jurisdiction  of 

•  d.  Coke  lib.  5.  that  Caufe  which  belongeth  to  his  Superior  °. 

Relation.    Princes 

Cafe,  fo.  30.    21  Eliz-  Vere  and  Jefferles  s  Cafe.    Moor  145. 

4  &  5  Ann*,  cap.     By  a  late  Statute,  'tis  enacted,    that  the  Salary  and  Wages  for 
l6.  Work  done  in  her  Majefty's  Docks  and  Yards,  Shall  not  be  deemed 

Bofia  notabilia  of  the  dead  Perfon  to  entitle  the  Prerogative  Court 

to  any  Jurisdiction. 
5 
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§.  XII.    By  whom  the  Teftament  is  to  be  proved. 

1.  The  Teftament  is  to  be  proved  by  the  Executor. 

2.  Any  'Perfon  having  the  'Teftament  may  be  compelled  to  exhibit 

the  fame. 

*  I   s  H  E  (0  Perfon  by  whom  the  Teftament  is  to  be  proved,  is 

J.      the  Executor  named  in  the  Teftament a,  whom  the  Ordinary,  a  Pcrkl-ns  ■      - 
or  other  Perfon  having  Authority  for  the  Probate  of  the  Tefta-  ment,  fol.  95. 
merit,  may  convene  to  the  Intent  to  prove  the  Teftament,  and  to 
take  upon  him  the  Execution  thereof,  or  elfe  to  refufe  the  fame  b.    bStat-  H- s- an-  «• 

If  on  Procefs  or  Summons  from  the  Judge,  the  Executors  appear  c'  5' 
not  to  prove  the  Will,  they  are  punifhable  for  Contempt ;  if  they 
appear,  but  refufe  to  prove  the  Will,  the  Judge  may  grant  Admini- 
ftration to  the  Widow,  or  next  of  Kin  c.  Refufal  cannot  be  by  Word  c  ?  E.  4.  ,,  P1# 
onl}'-,  but  it  muft  be  entred  and  recorded  in  Court,  and  therefore  Com.  fol.  184.  a.c. 
done  before  a  competent  Judge.     When  an  Executor  hath  once  ad-  #'iL'fcafe7'  ^' 
miniftred,  he  cannot  afterwards  refufe  to  prove  the  Will,  and  take 
on  him  the  Executorftiip,  and  in  that  Cafe  the  Ordinary  ought  not 
to  accept  fuch  a  Refufal,  but  to  compel   him  to  prove  the  Will, 
and  take  upon  him  the  ExecutoriTiip  d.     Yet  if  the  Judge  doth  ad-  d  0  e.  4.  47.  pi„ 
mit  one  to  refufe,  notwithftanding  his  having  formerly  refufed,  it  Com.  fol.  2S0.  b. 
mail  ftand  good  *.  JXK'ftL* 

But  after  Refufal,  and  Adminiftration  committed  to  another,  the 
Executor  cannot  recede  from  it,  and  go  back  to  prove  the  Will, 
and  aflume  the  Executorfliip  ;  yet  if  after  Refufal  it  Iball  appear 
to  the  Judge,  that  the  Executor  had  adminiftred  before  fuch  Refu- 
fal, he  may  revoke  the  Adminiftration,  and  compel  the  Executor  to 
prove  the  Will. 

In  Debt  brought  againft  an  Executor,  it  is  a  good  Plea,  that  the 
Teftator  made  him  and  another  Executor,  who  is  alive,  not  named, 
without  faying  the  Teftament  is  proved  f.  If^'^'v57,38" 

_,,  1    1      °  1.  .  L  xi  1  1     Henjloe  s  Gale. 

This  the  Ordinary  or  other  competent  Judge  may  do,  not  only 
ex  officio  g,  but  at  the  Inftance  of  any  Party  having  Intereft  h  ;  which 
Intereft  is  proved  by  the  Oath  of  the  Party  K  sLi.ff.  quemad- 

modum  tcfta.  app. 
&  ibi  Bar.  n.  I.  h  Bald.  &  Angel,  in  d.  L.  i.  Opinor  etiam  quod  ad  ejus  inftantiam  cui  nihil  eft  reliftum, 
exhibendum  tefta.  fcilicet,  ut  indc  ccrcior  fiat,  numquid  legatum  aliquod  (ibi  rclictum  fit  i  defunflo.  glofl". 
&  Bald,  in  L.  z.  ft.  quemadmodum  tefta.  app.  in  princ.         '  Bar.  &  Bald,  in  d.  L.  i. 

If  the  Executor  have  not  the  Teftament  in  his  Cuftody,  but  (2) 
fome  other  Perfon,  then  may  fuch  Perfon   be  compelled  to  exhibit 
the  fame  k  :  And  it  is  fufficient  to  prove  that  once  he  had  it ;  for  k  L- T-  ™  p«n.  & 
he  is  prefumed  ftill  to  have  the  fame,  unlefs  he  affirm  upon  his  Oath,  JeTlb"  cSni 
that  'tis  not  in  his  Pofleflion  '.  1  Alex,  in  l.  2.  c. 

No  Man  can  be  compelled  to  take  upon  him  the  Executorfliip,  de  tefta.  n.  3.  verb, 
unlefs  he  hath  intermeddled  with  the  Teftator's  Eftate,  and  in  fuch 
Cafe  he  may  be  compelled ;  and  if  he  refufe  in  Court,  and  Admi- 
niftration is  granted  to  another,  'tis  wrong. 

But  in  fome  Cafes  he  cannot  refufe^  as  where  an  Executor  (after  9  Ed-  4-  5?- 
a  Caveat  entered)  took  the  ufnal  Oath^    and  afterwards  refufed;1    ent-  335- 
then  T>  S.  endeavouring  to  get  the  Adminiftration,  the  Executor 
(who  refufed)  would  prove  the  Will,  and  contefted  the  Matter  in 
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the  Spiritual  Court ;  but  it  being  adjudged  againft  him  in  that  Court, 
fuppofing  he  was  bound  by  his  Reft/fa/,  he  appealed  to  the  ^Dele- 
gates y  and  pending  the  Appeal,  he  moved  for  a  Mandamus  to  the 
Spiritual  Court  to  admit  him  to  prove  the  Will,  and  had  it  ,•  for 
having  taken  the  Oath^  that  Court  had  no  farther  Authority ;  and 
therefore  he  could  not  be  admitted  afterwards  to  refufe. 

It  feems  by  the  Cafe  laft  mentioned,  that  taking  the  ufual  Oath 
amounts  to  an  Administration,  and  therefore  he  cannot  afterwards 
refufe ;  but  if  once  he  refufeth,  he  cannot  afterwards  adminifter. 
As  for  Inftance : 
Broker  verf.  cbater.      The  Teftator  devifed  a  Term  for  Years  to  the  Lord  Chief  Ju- 
CroEht      s  c  ft*ce  Gatlin,  and  made  him  Executor,  and  died  ;  the  Chief  Juftice 
Moor  272.  s'.c.    wrote  a  Letter  to  the  Judge  of  the  Prerogative  Court,   that  he 
1  Leon.  153. 5.  c.  could  not  attend  the  Execution  of  the  Will,  and  therefore  defired 
him  to  grant  Adminiftration  to  the  next  of  Kin  of  the  Teftator, 
which  was  done  accordingly  ,•  afterwards  the  Chief  Juftice  entered 
and  granted  the  Term  to  T".  S.  but  it  was  adjudged  a  void  Grant, 
becaufe  the  Letter  was  a  fufficient  Refufal ^  and  an  Executor  can- 
not refufe,  and  afterwards  take  upon  him  the  Executorfhip. 
MJdhton's  Cafe.         But  where  there  are  Co-Executors^  and  fome  refufe,  yet  they  ftill 
5  Rep-  2  •  continue  Executors ;  for  at  any  Time  during  the  Lives  of  their 

Companions,  they  may  prove  the  Will,  they  may  pay  Debts,  make 
Releafes,  and  they  muff  be  joined  in  all  Suits  where  the  Co- Execu- 
tors are  Tlaintijfs^  becaufe  they  are  all  privy  to  the  Will ;  but  not 
where  they  are  Defendants,  becaufe  the  Plaintiff  in  the  Action  is 
not  bound  by  Law  to  take  Notice  of  any  but  thofe  who  have  proved 
the  Will. 
49  Ed.  5. 17.  gy  tne  Cafe  before-mentioned  it  appears,  that  if  fome  Executors 

refufe  before  the  Ordinary,  and  others  prove  the  Will,  yet  the  re- 
fufing  Executors  may  adminifter  when  they  will ;  but  if  they  all 
refufe,  none  of  them  fhall  adminifter  afterwards. 
Ahaham  verf.  Cun-      The  Teftator  being  poffeffed  of  a  Term  for  Years,  made  his  Son 
mngham.  Executor,  and  died  ;  the  Son  proved  the  Will,  and  made  Hay  and 

TMones  ir.  s.  c. two  others  Executors,  and  died  ,■  thofe  Executors  not  proving  the 

1  Vent.  503.  s.  c.  Will  of  the  Son,  Adminiftration  de  bonis  non  of  the  Father  was 

2  Mod.  i4<$.  s.c.  granted  to  one  Bradburn,  who  knew  nothing  of  the  Will  of  the 

Son ;  and  Bradbum  fold  the  Term  for  a  valuable  Consideration  ; 
then  two  of  the  Executors  of  the  Son  died,  and  Hay  the  furviving 
Executor  renounced  ;  afterwards  Bradburns  Adminiftration  was  re- 
pealed, and  a  new  Adminiftration  de  bonis  non  of  the  Father  was 
granted  to  the  Defendant  j  the  Queftion  was,  whether  the  Admini- 
stration granted  to  Bradbur7i  before  Hay  refufed,  was  good  or  not ; 
and  adjudged  it  was  not  good,  for  before  his  Refufal  he  had  the  ab- 
folute  Property  of  the  Eftate  in  him,  and  might  have  fold  the 
Term  before  he  had  proved  the  Will  ;  and  if  fo,  then  the  Admini- 
ftration granted  to  Bradbum  before  Hay  had  refufed  was  abfolutely 
void  ;  and  the  Refufal  afterwards  cannot  relate  to  make  that  good, 
which  was  void  in  it  felf  for  Defect  of  Power. 
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§.  XIII.  When  the  Teftament  is  to  be  exhibited  and 

proved. 

i.  The  Teftament  is  not  to  be  proved  whilfi  the  Tefiator  liveth, 
but  after  his  'Death. 

2.  If  it  be  unknown  whether  the  Tefiator  be  dead  or  alive,  whe- 
ther may  his  Tefiamejit  be  proved  ? 

IF  (i)  the  Teftator  be  living,  the  Judge  may  not  proceed  to  the 
Proving  and  Publiming  of  his  Teftament  m,  at  the  Petition  either  mL.  2.5.  fi  dubire- 
of  the  Executor,  or  any  other,  faving  at  the  Rcqueft  of  the  Tcfta-  ™r,infin.ff.qUcm- 

1  .'      f  ic.        r*  »,  .     k    '.,.  ?      i-r-,   n  -1  i  i     ,  admodum  teftaapp. 

tor  himfelr  n.     For  at  his  Petition  the  Teftament  may  be  recorded  ■>  Bar.  in  d.  §.  fi  du- 
and  regiftred  amongft  other  Wills  ;  but  it  is  not  to  be  delivered  forth  bftetur.  sichar.  in 
under  the  Seal  of  the  Ordinary  with  a  Probate,  becaufe  it  is  of  no    ' '        e  te  a" 
Force  fo  long  as  the  Teftator  liveth  ;  who  alfo  may  revoke  or  al- 
ter the  fame  at  any  Time  before  his  Death,  as  hereafter  is  de-       .,■;-., 

,         ,  0  *  °   Vide  intra   eod. 

Clai'ed    ;     ,  ,       ,  ,  lib.  part  7.  §.  148c 

But  if  the  Teftator  be  dead,  the  J  udge  may  proceed  to  the  Pro- 1 5. 
ving  the  *  Will ;  and  the  Time  of  exhibiting  and  proving  the  fame  ii  *&•  a.c.dercftanv 
left  to  his  DJfcretion,  and   he  may  appoint  a  longer  or  a  fhorter  ' 1  1  em* 

Time,  according  as  the  Place  is  farther  diftant  or  nearer,  or  as  other 
due  Circumftances  mall  induce  him  P.  jL.L-  2-  5-  ,ut™m- 

If  (2)  it  be  unknown  whether  the  Teftator  be  living  or  dead  j  te'^ ^pp?  m°  Um 
forafmuch  as  fome  are  of  Opinion,  that  every  Man  is  prefumed  to 
live  till  he  be  an  hundred  Years  old  1 ;  itfeemethby  this  Opinion,  q  Quam  opinionem 
that  the  Judge  may  not  in  the  mean  Time  proceed  to  the  Publica-  (tanquam  comnui- 
tion  of  the  Teftament,  unlefs  there  be  lawful  Proof,  or  fufficient  fecn^ty^-^rTh^ 
Prefumption,  for  the  Teftator's  Death  r.  On  the  contrary,  others  faur.  com.  op.  verb, 
are  of  Opinion,  that  a  Man  is  not  prefumed  to  live  fo  long  f ,  for  ™ere-  Moiin*um 

r  1        i-       1  ■         /f  1    r  ,,  r>    1  haereticum    appel- 

that  Men  commonly  die  betwixt  lixty  and  leventy  Years  ot  their  ]ans>  qu;  comrari- 
Age  £  j  and  fo  by  their  Opinion  it  feemeth  that  the  Will  may  be  am  crebriorem  dix- 
proved  after  the  Age  of  feventy  Years  of  him  that  is  abfent,  for  "p^a.  Pap;en£  \n 
that  he  is  not  then  prefumed  to  be  living.  form,  libel.  1.  per. 

haired,  ex  teft. 
r  Quorum  opinionem  roagis  communem  refcrt  Molinaius  in  Apoft.  ad  Alex,  confil.   i.   vol.  5.  n.  24.    Me- 
noch.  de  praefump.  lib.  6.  fol.  545.  q.  49.        *  Franc.  Hcrculan.  de  probac.  negativ.  n.  290.   pro  quo  facit 
Pfalmus  90. 

I  fuppofe  if  a  Man  be  abfent,  and  no  certain  Proof  of  his  Death 
or  Life,'  that  the  Will  may  be  proved,  and  that  the  Teftament  it 
felf  is  a  Prefumption  of  his  Death  u.  »  Jaf.  &  Sichard. 

r  in   d.  L.  2.  C.  de 

tefta.  alter  n.  7.  alter  n.  8.  Temperanda  eft  hasc  conclufio,  ut  per  Menoch.  Trafr.  de  adipifcend.  poflT.  re- 
med.  4.  n.  669.  fol.  (mihi)  218. 

It  is  a  great  Queftion,  whether  the  Death  of  one  that  is  abfent 
may  be  proved  by  common  Voice  and  and  Fame  x  ;  that  is  to  fay,  j^£rti2mSc 
by  the  conftant  Report  and  Opinion  of  the  more  Part  of  the  difcreet  io74. 
and  honeft  Inhabitants  of  the  Parifh,  Town,  or  Place  of  his  former 
Dwelling  that  is  now  abfent  y  ;  wherein  fome  hold  the  Affirmative,  ^Tho.  J^JgJ- 
others  the  Negative ;  a  third  Sort  diftinguifhing  whether  the  Mat-dcfa*^p^n'CiDcc| 
ter  in  Queftion  be  of  fmall  or  great  Moment;   if  fmall,  then  the  ThoioCq.  379- 
fame  is  a  fufficient  Proof;    if  great,  then  inefficient  z.   Which  Di-  z  Decif.  Thoiof  q, 
ftin&ion  without  Queftion  is  very  reafonable,     Whereupon  we  are  \^t9t 

to 
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to  tonlider,  whether  the  Proving  of  the  Will  of  him  that  is  abfent  be 
a  Matter  of  great  or  fmall  Moment.     Wherein,  for  my  own  Part, 
I  hold  it  to  be  a  Matter  of  great  Importance,  becaufe  it  concerneth 
r  panor.  in  cap.  a  Man's  whole  Eftate  r.     And   yet  neverthelefs,  I  hold  it  to  be  a 
2™"£  &PDD.Ui-  more  fafe  Courfe  to  prove  the  Will,  at  leaft  when  the  Executor  is 
bidem.  an  honcft  fubftantial  Man,  than  to  fufter  the  Goods  to  perim,  or  to 

be  fubjeft  to  be  purloined  by  Men  and  Means  unknown.     But  to  re- 
turn to  the  Queftion  formerly  propounded,  whether  the  Death  of 
him  that  is  abfent  may  be  proved  by  a  common  Voice  and  Fame  ;  it 
may  be  determined  by  thefe  Cafes  following.    Whereof  the  Firft  is, 
when  the  Party  hath  been  abfent  long,  and  the  Fame  of  his  Death 
f  Mafcard.  de  pro-  ancient ;  this  Fame  alone  is  a  fufficient  Proof  of  his  Death  f.    The 
bat.  conciuf.  1074.  {econd  Cafe  is,  when  the  Fame  is  that  he  died  in  a  Place  far  di- 
393.'  Menock"  de  ftant3  as  (peradventure  beyond  the  Seas ; )  in  which  Cafe  the  Fame 
adipifcend.poft.  re-  of  his  Death  is  fufficient ;  but  if  he  died  in  a  Place  not  far  off,  then 
med.  4.    n.  671.  jt  may  ^Q  known  Dy  Witncffes  whether  he  be  dead  or  alive ;  in  which 
i/fin.  '  °n ' I27'  Cafe  the  Fame  alone  is  not  a  fufficient  Proof  *.     The  Third  is, 
« Mafcard. deprob.  when  the  Fame  did  firft  fpri'ng  from  credible  Perfons  j  for  then  it 
port'1'  AiJx."   Bar!  fufficeth,  otherwife  not  ".     The  fourth  Cafe  is,  when  the  Fame  is 
Ang.  Spec.  &  alios  deftitute  of  other  Probabilities,  for  then  it  is  not  enough  ;  but  being 
ibi^  1rat(?j    u-  r    ftrcngthencd  with  other  Conjectures,  as  that  the  Party  abfent  was  a 

»  Mafcard.  ubi  fu-  &    ,  ,   _  ,  ,-11  1  1         t->  1        J  r        ■  r     1  •   1 

pra,  n.  6.  very  old  Man,  or  very  fickly ;  then  the  .bame,  thus  fortified  with 

*  Bar.  in  traa.  de  Prefumptions  of  Nature,  doth  make  a  full  Proof  of  his  Death  x. 
Teftib.  n.  53.  Me-  ^he  fifth  Cafe  is,  when  the  Fame  is  affifted  with  other  Likelihoods 
uHfupra.  ""  'derived  from  fuch  Accidents  as  we   do  attribute  unto  Fortune;  as 
when  the  Party  taketh  Ship  to  travel  beyond  the  Seas,  and  being  up- 
on the  Main,  a  Tcmpeft  doth  arife ;  and  the  expected  Time  of  his 
Return  being  paft,  he  returneth  not,  neither  can  the  Ship  after  dili- 
gent Inquiry  be  heard  of;  for  in  this  Cafe,  the  Fame,  accompanied 
r  Mafcard.  poft.  a-  wjm  thefe  Circumftances,  doth  fufficient!  y  prove  his  Death  y.    And 

hos  ubi  fupr.  n.  7.  fo  {t  £  whcn  a  Man  £  pvefcd  tQ  the  W„Sj   which  being  ^^   and 

the  reft  of  the  Army  returned ;  yet  he  doth  not  return  with  them, 
nor  can  it  be  known  by  Enquiry  what  is  become  of  him  ;  for  then 
»Bar.  traft.de  te-  tnc  Fame,  being  thus  furniflied,  is  a  fufficient  Proof  of  his  Death  z, 
poft""'  cum  5Alex.  until  tne  contrary  doth  appear,  as  fometime  it  doth.     For  it  is  moft 
Aufre.  &  alii  quos  true  that  one  in  TorkJJ.nre  took  Shipping  (amongft others)  for  aPortu- 
ubi  fir"™  ^n*  fard ''ifi)  Voyage;  and  after  fome  Exploits,  his  fellow  Soldiers  returning, 
he  came  not,  nor  could  be  heard  of ;  and  thereupon  a  Fame  did  a- 
rife  that  he  was  dead,  whereupon  Adminiftration  of  his  Goods  was 
committed ;  and  whilft  his  Kinsfolk  were  in  Suit  about  the  fame,  af- 
ter fome  three  Years  Abfence,  he,  not  expected,  returned,  and  took 
up  the  Controverfy.     Wherefore  it  mall   behove  the  Ordinary  in 
thefe  and  the  like  Cafes,  at  the  Proving  of  the  Will,  or  the  Grant- 
ing of  Adminiftration,  to  take  Bond  of  the  Executor  or  Adminiftra- 
tion, with  good  Surety,  to  make  full  Reftituticn  or  fufficient  Re- 
compence  to  the  Abfent,  in  cafe  of  his  Life  or  Return. 
19  Car.  2.  cap.  6".       gut  now  »^s  provjdecj  by  a  Statute,  That  if  any  Per/on  for  whofe 
Life  a  Copyhold  Eftate  hath  been  granted,  or  an  Eftate  by  Leafe 
for  one  or  more  Lives,  or  for  Tears  determinable  upon  one  or  more 
Life  or  Lives,  Jhall  remain  beyond  Sea,  or  abfent  themfelves  here 
for  [even  Tears  together,  and  no  fufficient  Proof  be  made  of  their 
Lives  in  any  AUion,  to  be  brought  for  the  Recovery  of  fuch  Eftate 
by  the  Reverfwner  or  LeJJor ;  then  the  Perfon  upon  whofe  Life  fuch 
Eftate  depended,  JJjall  be  accounted  as  naturally  dead. 

1  Md 
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And  if  any  Perfon  (the  gresateft  Part  of  whole  real  Eftate  is  held 
by  Leafe  or  by  Copy  of  Court- Roll  for  Lives)  floall  be  returned  of 
the  Jury,  he  may  be  challenged  ;  provifo,  that  any  Perfon  evicted 
may  re-enter  upon  'Proof  that  the  Perjbn  for  whefc  Life  the  Eftate 
was  held  be  living. 

And  by  another  Act  'tis  enacted,  That  where  any  Perfon  hath  a  6  Anns  <?ap.  1$; 
'Demand  to  an  Eftate,  after  the  Death  of  another  within  Age\  mar- 
ried Woman,  or  other  whatfoever,  and  Jh all  make  Affidavit  of  his 
Title  in  Chancery,  and  that  he  hath  Cavfe  to  believe  that  the  Party 
is  dead,  and  his  Death  concealed .  Upon  moving  that  Court,  hejl.mll 
have  an  Order,  that  the  fu  (petted  Concealer  on  the  Service  thereof 
jhall  produce  to  the  Perfon  or  Perfons  not  exceeding  two,  who 
jhall  be  named  by  him  who  profecutes  the  Order,  Juch  Perfon 
fuj petted  to  be  concealed;  and  upon  his  Refufal  or  Neglect  to 
■produce  the  Per/on,  the  Court  may  order  the  Perfon  concealed  id 
be  brought  into  Court,  or  before  two  Commiffioners  appointed  for  that 
Purpofe,  and  to  be  nominated  by  him  who  profecutes  the  Order, 
and  at  his  Cofls  and  Charges;  arid  on  Refufal  to  produce  him-,  fuch 
Party  Jhati  be  taken  to  be  dead,  and  the  Perfon  claiming  the  E- 
/fate  may  enter,  &c.  as  if  the  Party  concealed  zv:re  actually  deadh 

And  if  it  Jhall  appear  to  the  faid  Court  by  Affidavit,  that  the 
concealed  Perfon  is  or  lately  was  beyond  Sea,  at  a  certain  place 
there ;  then  the  Party  who  profecutes  the  Order,  may  at  his  own 
Charges  fend  over  one  or  more  Perfons  appointed  by  the  Of  der  to 
view  the  Perfon  concealed ;  and  in  Cafe  of  any  Refufal  or  Neglect 
to  produce  him,  and  a  Return  made  thereof,  the  Perfon  concealed 
Jlsall  be  taken  to  be  dead. 

Provided,  if  it  appear  upon  any  Action  brought,  that  the  Perfon 
for  whofe  Life  fuch  Eftate  was  held,  zvas  alive  when  the  Order  was 
made,  then  he  who  holds  the  Eftate  determinable  upon  juch  Life, 
his  Executors  or  Adminijirators  may  maintai?i  an  Allien  againft 
thofe  who  have  received  the  Profits  jince  the  Order,  and  recover  full 
'Damages  from  the  Time  of  the  Eviction. 

Provided  that  if  fuch  Perfon,  who  hath  an  Eftate  determinable 
upon  the  Life  of  another,  fijall  make  it  appear  to  the  Chancer)^ 
that  he  hath  done  his  utmoft  Endeavour  to  procure  the  Perfon  01% 
tohofe  Life  the  Eftate  doth  depend,  and  that  he  cannot  procure  or 
compel  him  to  appear ;  and  that  he  was  living  at  the  Tfime  the  Or- 
der was  returned  and  filed ;  then  the  Perfon  holding  fuch  Eftate 
jhall  continue  in  Pofifefjion,  &c.  as  if  this  Act  had  not  been  made. 

And  every  Perfon  holding  over  after  the  'Death  of  him,  for 
whofe  Life  the  Eftate  was  held,  Jhall  be  a  Trefpajfer,  and  the  Per- 
Jon  injured  Jloall  recover  the  full  Value  of  the  Profits  received  du- 
ring wrongful  Poffeffion. 

Other  Means  and  other  Prefumptions  there  be  to  prove  the  Death  «  Bar.  fra&  dc  tsi 
of  him  that  is  abfent  u  \  which  neverthelefs  arc  left  to  the  Difcre-  rt;bus»  n-  S8-  & 
tion  of  the  Ordinary,  to  whom  alfo  I  refer  the  fame,  4°|^sSw  aS 

Regularly  Tcftamcnts  ought  to  be  insinuated  to  the  Official  or  memorat  Mafcarci. 
Commiffary  of  the  Bifhop  of  the  Diocefe  within  four  Months  next ubi  ******  n- Si 
after  the  ffeftators  'Death  *.     The   Ordinary  may  fequefter  the  x  _  ". '   ...  ^  ' 

*~\        i        c     1        tx  r    1  -ii-r-1  1  J         1*  1       i-n    n  rtilD.   pal*,  part, 

Goods  or  the  Deccalcd,  until  the  Executors  have  proved  the  1  efta-  3.  Dial.  3  foi.  33* 
ment ;   fo  may  the  Metropolitan,  if  the  Goods  be  in  divers  Dio- 
cefes  y.    Alfo  the  Ordinary  may  compel  the  Executor  to  prove  the  y .  E  ,  ^    -. 
Wdly  and  to  accept  or  refttfe  the  Adminiftration.    If  the  Execu- 
tor 
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tor  refufe,  or  if  there  be  a  Will  made,  and  no  Executor  appointed, 
the  Ordinary  muft  commit  Adminiftration  cum  teftamento  am/exo, 
to  whom  he  (hall  think  fit,  and  take  Bond  of  the  Adminiftrator  to 
perform  the  Will.  If  no  Will  be  made,  he  muft  grant  Adminiftra- 
tion to  the  next  of  Kin  ;  if  they  refufe  it,  then  to  whom  mall  de- 
fire  it.  And  if  no  Body  take  the  Adminiftration,  the  Ordinary  may 
grant  Letters  ad  colligendum  bona  defmUi,  and  thereby  take  the 
Goods  of  the  Deceafed  into  his  own  Hands,  wherewith  he  is  to  pay 
*  31  e.  3.  cap.  11.  the  Debts  and  Legacies  fo  far  as  the  Goods  will  reach  z;  for  which 

13  e.  1.  c.  19.  21  himfelf  becomes  liable  in  Law,  as  other  Executors  or  Admini- 
H.  3.  c.  5.  ,, 

J  ftrators. 

sceAmea.  c.  u.        ^  XIV.  Of  the  Manner  of  proving  Teftaments. 

1.  'The  Form  of  proving  Teftaments  is  two-fold. 

2.  Of  the  vulgar  Form. 

3.  Of  the  Form  of  Law. 

4.  Of  the  'Difference  betwixt  the  Vulgar  and  the  legal  Form. 

5.  Of  a  third  Form  of  Probation  of  'Teftaments. 

6.  Of  the  Oath  and  Bond  of  the  Executor. 

THAT  it  is  neceflary  for  the  Proof  of  Teftaments  that  there 
be  either  Witnefs  or  Writing,  is  already  declared  a;  alfo  what 
Number  of  Witnefles,  and  what  Manner  of  Writing,  is  fufficient, 
t»  Supra  d.  part  4.  js  likewife  declared  b ;  wherefore  in  this  Place  I  fhall  not  need  to 
5"  25'  l6'  fpeak,  faving  only  of  the  Manner  of  Proceeding  in  the  Probate  of 

Teftaments. 

This  (1)  Manner  and  Form  therefore  here  in  'England  is  of  two 
Sorts ;  the  one  is  called  the  Vulgar  or  Common  For?//,  the  other  is 
«  Ad  Jmitationem  termed  the  folemn  Form,  or  Form  of  Law  c. 

confirmationis,quae 

nunc  fit  in  forma  cummuni,  nunc  in  forma  folenni  &  fpecifica.  Molin.  in  conflict.  Parif!  §.  5.  Alex,  confil. 
123.  vol.  4.  n.  18.  &c.   Dec.  in  Rub.  de  confix,  utili  vcl  inutili. 

The  (2)  Vulgar  or  common  Form  is  more  compendious  or  brief 
than  the  other  ;  for  after  the  Death  of  the  Teftator,  the  Executor 
prefentcth  the  Tcftament  to  the  Judge,  and  in  the  Abfence,  and 
without  citing  or  calling  of  fuch  as  have  Inter  eft,  produceth  Wit- 
nefles to  prove  the  lame,  who  teftifying  upon  their  Oaths  (viva  voce) 
that  the  Teftament  exhibited  is  the  true,  whole  and  laft  Teftament 
^  Stat.  h.  s.  an.  21. 0f  the  Party  deceafed  d,  the  Judge  doth  thereupon,  and  fometimes 
*/.'  upon  the  Oath  uPon  * tne  l?$&.  Proor->  annex  his  Probate  and  Seal  to  the  Teftament, 
$f  the  Executor  only,  whereby  the  fame  is  confirmed  e. 

e  Qiias  omnia  fre- 

quemiflima  paffim  obfervatione  fieri  plufquam  eft  manifeftum. 

When  (3)  the  Teftament  is  to  be  proved  in  Form  of  Lazy,  it  is 
f  Bakl  in  j , ,_  c.  requifite  that  fuch  Terfons  as  have  Inter  eft  f,  that  is  to  fay,  the 
de  tefta.  n.  2.  si-  Widow  and  next  of  Kin  to  the  Deceafed,  to  whom  the  Adminiftra- 
Srat  hS,»  tion  °f  his  Goods  ought  to  be  committed,  if  he  had  died  Inteftate  2, 
c.  5.  Et  hi  quidem',  are  to  be  cited  to  be  prefent  at  the  Probate  of  the  Tcftament  h,  in 

ut  vidctur,  citandi 

funt  nominatim  ;  licet,  fi  incertum  fit  quis  fuccedere  debeat  ab  inteftato,  fufficir  eitatio  generalis,  omnium, 
fcilicet  quorum  intereft.  Sichard.  port  Bald,  in  d.  L.  2.  Kling.  de  tefta.  ordin.  Inftit.  n.  10.  &  n.  14.  •>  Alias 
quoad  non  citatos,  nullum  facit  prxjudicium.  Paul,  dc  Caftro  confil.  96.  vol.  1.  Sichard,  in  d.  L.  2.  n.  4. 
(^raff.  Thefaur.  com.  op.  §.  teftamen.  q.  6.  61.  Kling.  ubi  iupra. 

3  whofe 
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whofc  PrCfenec  the  Will  is  to  be  exhibited  to  the  Judge,  and  Peti- 
tion to  be  made  »  by  the  Party  which  prcferrcth  the  Will  k,  and  1  n0„  tnrnrn  rc. 
enacted  '  for  the  Receiving,  Swearing,  and  Examining  of  the  Wit-  quiriwr    libcllus, 
nefles  upon  the  fame,  and  for  the  Publifhing  and  Confirming  thereof"1.  ™l'"i«<^«*ft«»Oi 

iit'        rr  1  1  P  fii  Sichard  in  d.    1.  2. 

Whereupon  Witnellcs  are  received  and  lvvorn  accordingly,  and  are  n.  7.  in  fin.  simo 
examined  every  one  of  them  fecretly  and  feverally,  not  only  upon  dcPratisdein'rcrp. 
the  Allegation  or  Articles  made  by  the  Party  producing  them,  but  ".fbTfl".  V  %  dub' 
alfo  upon  Interrogations  miniftred  by  the  adverfe  Party  n,  and  their  "  Necrefen  an  fit 
Depotitions  committed  to  Writing  °  ;  afterwards  the  lame  to  be  pub-  Executor,  vclfidei 
lifhed  j  and  in  Cafe  the  Proof  be  fufficient,  the  Judge  doth  by  his  legararius^veUn 
Sentence  or  Decree  pronounce  for  the  Validity  of  the  Teftament  p,  furorus  fit  ren»,  an 
and  this  is  called  a  Probate  per  Tefies :  But  fuch  Probate  doth  not  coSarium^d 
corroborate  the  Will  j  for  if  there  fhould  be  a  Queftion  in  Law,  legatarium  refpon- 
whether  Will  or  no  Will,  'tis  no  Evidence  to  a  Jury  to  prove  it  a  dc'x:  farif"  conf- 
Will,  that  it  was  proved  by  Witneffes  in  the  Spiritual  Court.  \a,  ™t"  per6  simo! 

.  de  Prjrtis  nbi  Ilipr. 

1  Bald,  in  d.  L.  a.  C.  de  tcfta.  n.  ;.  ubi  afilgnat  rationem.  ""  Formam  pctic.  vide  apud  Sichard.  in  d.  I.  2. 
n.  2.  n  Bald.  Alex.  &  Sichard.  in  d.  L.  2.  •  Bald.  Alex.  &  Sichard.  in  d.  L.  2.  i'  Non  tamen  opus 
eft  fentcntia  detinitiva  in  fcriptis,  fed  interlocutoria.  Bald.  Alex.  Caltrenf.  &  alii  in  L.  2. 

The  (4)  two  Forms  before-mentioned  being  compared  together, 
wc  may  eafily  perceive  the  Differences  betwixt  the  one  and  the  o- 
ther  i  of  which  Differences  I  fuppofe  this  to  be  of  the  greatcft  Mo- 
ment, that  in  the  vulgar  Form,  fuch  as  have  Intereft  are  not  cited 
to  be  prefent  at  the  Probate  of  the  Will ;   whereas   obferving  the 
Form  of  Law,  they  are  to  be  cited  to  that  End.    Which  Difference 
of  Form  worketh  this  Diverfity  of  Effeft  ;  namely,  that  the  Execu- 
tor of  the  Will  proved  in  the  Abfencc  of  them  which  have  Intereft, 
may  be  compelled  to  prove  the  fame  again  in  due  Form  of  Law  "3. q  Paul.  de  Caftr. 
And  if  the  Witneffes  be  dead  in  the  mean  Time,  it  may  endanger simSd/pretis  d" 
the  whole  Teftament r  ,•  efpecially  if  ten  Years  be  not  paft  fince  the  intcrp.  uit^voi.  i 
Probate,  whereby  neceffary  Solemnities  are  prefumed  to  have  been  *■  dub  2-  foluc  3° 
obferved  f.    Whereas  the  Teftament  being  proved  in  Form  of  Law,  "pSdectft.  d. 
the  Executor  is  not  to  be  compelled  to  prove  the  fame  any  more ;  confii.  96.  dd.  in 
and  although  all  the  Witneffes  afterwards  be  dead,  the  Teftament  \'l  ^iusf^mti  c 
doth  ftill  retain  his  full  Force  c.  de '  paL  Tired*. 

nifi  forte  contra^- 
rium  probetur  ex  infpeftione  aSor.  •  L.  2.  C.  de  teftam.  Socin.  Jun.  confii.  89.  vol.  1.  Kling.  in  tit.  dc 
tcfta.  ordin.  1.  %.  Inft.  n.  10. 

The  Probate  of  a  Will,  or  Letters  of  Adminiftration  granted  un-  T-  Jones  w& 
der  the  Seal  of  the  Ordinary,  may  be  given  in  Evidence  to  a  Jury 
at  a  Trial ;  but  it  feems  not  to  be  conclufive  Evidence  to  bind 
them  to  give  their  Verdift  ;  and  therefore  where  in  Ejectment  the 
Defendant  made  Title  under  T.  S.  Executor  of  E.  G.  appointed  by  ph;H  ,s  Caf 
his  Will  Anno  *6-j-$.  the  Probate  whereof  was  fhewed  in  Evidence  Raym.^*** 
to  the  Jury,  under  the  Seal  of  the  Ordinary  j  and  the  Judge  who 
tried  the  Caufe,  being  defired  to  direct  the  Jury,  that  this  was  con- 
clufive Evidence  for  them  to  find  for  the  Defendant  j  the  Leffor  of 
the  Plaintiff  making  Title  under  the  faid  E.  G.  by  Virtue  of  an 
Adminiftration  granted  to  him  of  the  Goods  of  the  faid  E.  G>  which 
he  (the  Plaintiff)  fhewed  in  Evidence  likewife,  under  the  Seal  of  the 
Ordinary,  bearing  Date  Anno  1677.  whereby  he  {E.  G.)  was  fup- 
pofed  to  die  Inteftate ;  and  the  Judge  directing  the  Jury  to  find  on- 
ly whether  there  was  any  Will  or  not,  the  Defendant  put  in  a  Sill 
of  Exceptions^  becaufe  the  Judge  did  not  direct  the  Jury  that  the 

I  i  i  Probate 
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Probate  {hewed  to  them  under  Seal  was  concluiive  Evidence  for  the 

'  Defendant ;  and  the  Jury  finding  there  was  no  Will,  Judgment  was 

given  for  the  Plaintiff,  which  was  affirmed  in  Error ;  for  the  Court 

.  held,  that  the  proper  Way  had  been  to  demur  upon  the  Plaintiff's 

Evidence,,  it  having  been  held  of  later  Times  that  nothing  can  be 

,  given  in  Evidence  againft  the  Probate  of  a  Will  (hewed  under  Seal, 

but  that  it  was  forged,  revoked,  or  obtained  by  Surprife  ,•  'tis  true, 

the  Probate  is  not  traverfable,  but  the  Effe<ft  of  it  may  be  traverfed, 

\  that  the  Teftator  did  not  make  him  Executor  who  claims  by  the 

Probate. 

Here  a  Queftion  not  to  be  neglected  may  be  demanded ;  What  if 
a  Teftament  being  made  in  Writing,    and  afterwards  loft  by  fome 
Cafualry,  they,  to  whom  the  Adminiftration  of  the  Goods  of  the 
Deceafed  mould  belong,  if  the  Party  deceafed  made  no  Executors, 
•  but  died  Inteftate,  fhall  call  the  Executors  either  to  prove  the  Will 
.    of  the  Deceafed  in  folemn  Form  of  Law,  (in  cafe  he  made  any 
fuch  Will,)  or  elfe  to  fhew  Caufe,  wherefore  the  Adminiftration  of 
the  Deceafed's  Goods  mould  not  be  committed  unto  them  ?  whe- 
ther may  this  Will  written  and  loft  be  proved  by  Witnefles  t  where- 
unto  my  Anfwer  is,  that  albeit  the  very  original  Teftament  be  loft, 
yet  if  there  be  two  Witnefles,  which  did  fee  and  read  the  Tefta- 
ment written,  and  do  remember  the  Contents  thereof,  thefe  two 
.       Witnefles,  fo  depofing  the  Tenor  of  the  Will,  are  fufficient  u  for  the 
tra&  *&  teftib.  n.  Proof  thereof  in  Form  of  Law,  fo  that  they  be  otherwife,  as  well 
33.  &  Mafcar.  dc  in  Refpcet  of  their  Skill  as  of  their  Integrity,  greater  than  all  Ex- 
probac.conci.1074,  ceptjons    -and  fpccially  fome  other  Likelihoods  concurring  therewith- 
1075,  l°l6<  lc77-     ,'  ,        ,    *     _,     J  ...  .  o 

ubicopiofedemor- al  to  make  their  lelumony  more  credible  x. 

tis  probation,  fcrip- 

tum  invenics.         x  Simo  dc  Prxtis  de  intcrp.  ult.  vol.  1.  2.  fol.  204.  n.  Sz.  per  doftrinam  Bart,  communiter 

approbat.  in  Autb.  fi  quis  in  aliquo.  C.  de  edendo. 

Befides  (5)  thefe   Forms  of  proving  Teftaments  above  recited, 
which  are  referred  to  that  Kind  of  Probate  which  is  called  Publica- 
yDcqnaind.  L  t-fio  1'eftamenti  y  ;  there  is  yet  another  Form,  which  is  called  Aper- 
*  De^LVn  L.  1. tura  Tvftatkebbti  z,  which  Form  doth  refpect  written  or  clofed  Tefta- 
ff.  qucmadmodum  meiits a ;  in  the  Making  whereof,  amongft  many  other  Solemnities, 
*C l  "t P'&  2     ue-  t^ie  ^-^  ^aw  did  require  that  the  Witnefles  mould  put  to  their 
madmodum'  te ft.  Seals ;  and  after  the  Death  of  the  Teftator,  at  the  Opening,  of  the 
app.  ff.  &  dd.  in  written  or  clofed  Teftaments,  the  fame  Law  did  alfo  require,  that 
l.  2.  de  tefta.  c.    t^  g^  Witnefles  iliould  be  called  by  the  Magiftrate  to  acknow- 
t>  L.  4.  ff.  quemad-  ledge  their  Seals  b,  or  to  deny  the  Sealing  c.     But  as  we  do  not  ob- 
™L.T  teeod.  %  ^e  that  Solemnity  of  the  Civil  Law  in  the  Sealing  of  the  Tefta- 
quemadmodum.     ments  by  the  Witnefles,    no  more  do  we  obferve  that  Solemnity 
which  the  Civil  Law  requireth  in  opening  of  Teftaments  fealed  ,• 
unlefs  this  may  feem  to  have  fome  Refemblance  with  this  third 
Form,  de  apertura  rfefta?uenti,  which  is  enacted  in  the  Statutes  of 
this  Realm  ;  viz.  'That  the  'Bifoop  or  Ordinary,  or  other  Perfon  ha- 
ving Authority  to  take  'Probate  of  'Teflaments,  upon  the  'Delivery 
of  the  Seal  and  Sign  of  the  Teftator,  do  caufe  the  fame  Seal  to  be 
defaced,  and  thereupon  incontinent  redeliver  the  fame  fealed  unto 
the  Executor  or  Executors,  without  Claim  or  Challenge  thereunto  to 

a  Stat.  HS.  an.  21.^  j       &       d 

c.  5.  Credcrem  ta-  ' 

men  hujufmodi  verba  flat,   non  referre  veterem  illam  formam  de  apertura  teftamenti ;  fed  potius,  quoniam 

multa  folent  aftut'e  fieri  quando  figill.  mortui  irrterceptum  eft,  eapropter  flat,  caveri,  ut  figil.  ad  Judicem 

deducatur,  ut   ipflus  forma  ab  epdem  pervertatur;  materia  autem  Executori  ftatim  reftiuiatur.  Haddon  de 

reformatione  legum  Eccl.  tit.  de  tefta.  c.  19. 

2  Further- 
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Furthermore  (6)  it  is  to  be  noted,  that  in  what  Manner  foevcr  the 
Teftament  be  proved,  the  Executor,  before  he  be  admitted  by  the 
Ordinary  to  execute*  and  before  he  have  the  Will  under  the  Seal  of  the 
Ordinary,  is  to  promife  by  Virtue  of  his  Oath,  and,  if  it  be  behove- 
fiilj  alfo  to  enter  into  Bond,  to  make  a  true  Account,  when  he  fliall 
be  thereunto  lawfully  called  by  the  Ordinary  c„  e  Stat-  }•  &aP,oft* 

*  J  J  quam.  de  reft.  1.  3. 

provin.  conft.  Cant; 

§.  XV.  What  Fees  are  due  for  and  about  the  Probation 
and  Approbation  of  Teftaments. 

1.  Where  the  clear  Goods  do  not  exceed  the  Value  of  five  'Pounds, 
only  Six-pence  is  due  to  the  Regijler. 

2.  Where  the  clear  Goods,  being  above  five  Pounds,  do  not  amount 
to  forty  Pounds,  only  three  Shillings  and  Six-pence  is  due,  viz. 

two  Shillings  and  Six-pence  to  the  Ordinary,  and  twelve-pence 
the  Regijler. 

3.  Where  the  clear  Goods  exceed  forty  Pounds,  there  five  Shil- 

lings is  due,  viz.  two  Shillings  and  Six-pence  to  the  Ordinary > 
and  two  Shillings  and  Six-pence  to  the  Regijler. 

4.  What  Fees  are  due  for  the  Copies  of  'Teftaments  or  Invento- 

ries. 

5.  The  Penalty  whereinto  they  fall  which  offend  by  extorting 
greater  Fees  than  are  here  limited. 

IT  is  enacted  and  eftablifhed  by  the  Statutes  of  this  Realm  f,  fSt«.H.8.*h.as. 
"  That  the  firft  Day  of  April,  Anno  Tiomini  1530.  (1)  nothing  ***'  '" 
"  mall  be  demanded,  received  or  taken,  by  any  Bifhop,  Ordinary, 
cc  Archdeacon,  Chancellor,  Commiflary,  Official,  or  any  other  Man- 
"  ner  of  Perfon  or  Perfons  whatfoever  they  be,  which  now  have, 
™  or  at  any  Time  hereafter  fhall  have,  Authority  or  Power  to  take 
"  or  receive  Probation,  Insinuation  or  Approbation  of  Teftament  or: 
tt  Teftaments,  by  himfelf  or  themfelves,  nor  by  his  or  their  Re- 
"  gifters,  Scribes,  PreiferSj  Summoners,  Apparitors,  or  by  any  other 
"  of  their  Minifters,  for  the  Probation,  Insinuation  and  Approbation 
"  of  any  Teftament  or  Teftaments,  or  for  any  Writing,  Sealing, 
M  Preiling,  Regiftring,  Fines,  making  of  Inventories,  and  giving  in 
w  of  Acquittances,  or  for  any  other  Manner  of  Caufe  concerning 
"  the  fame,  where  the  Goods  of  the  Teftator  of  the  faid  Tefta- 
tc  ment,  or  Perfon  fo  dying,  do  not  amount  clearly  over  and  above' 
"  the  Value  of  an  hundred  Shillings  Sterlings  except  only  to  the 
41  Scribe,  to  have  for  writing  the  Probate  of  the  Teftament  of  hini 
"  deceafed,  whofe  Goods  mall  not  be  above  the  fame  clear  Value 
"  of  an  hundred  Shillings,  Six-pence ;  and  for  the  Commiifion  fof 
"  the  Miniftration  of  the  Goods  of  any  Man  deceasing  Inteftate, 
u  not  being  above  like  Value  of  an  hundred  Shillings  clear,  Six- 
"  pence.  And  that  neverthelefs  the  Biftiop,  Ordinary,  or  other  Per- 
K  fon  or  Perfons  having  Power  and  Authority  to  take  or  receive  the 
u  Probation  or  Approbation  of  Teftaments,  refufe  not  to"  approve 
et  any  fuch  Teftament,  being  lawfully  tendred  or  offered  to  then! 
"  to  be  proved  or  approved,  where  the  Goods  of  the  Perfon  fo  dy- 
ct  ing  amount  not  to  above  the  Value  of  an  hundred  Shillings  Ster- 

I  i  i  2  "  ling ; 
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"  ling ;  fo  that  the  fame  Teftament  be  exhibited  by  him  or  them 
cc  in  Writing,  with  Wax  thereunto  affixed  ready  to  be  fcalcd.,  and 
"  that  the  fame  Teftament  be  lawfully  proved  before  the  fame  Or- 
"  dinary  (before  the  Sealing)  to  be  the  true,  whole,  and  laft  Tefta- 
"  ment  of  the  fame  Teftator,  in  fuch  Form  as  hath  been  common- 
"  ly  accuftomed  in  that  Behalf. 

"  And  when  (2)  the  Goods  of  the  Teftator  do  amount  over  and 
"  above  the  clear  Value  of  an  hundred  Shillings,  and  do  not  exceed 
"  the  Sum  of  forty  Pounds  Sterlings  that  then  no  Bifliop,  Ordinary, 
K  or  other  kind  of  Perfon  or  Perfons,  whatfoever  he  or  they  be,  now 
"  having,  or  which  hereafter  ihall  have,  Authority  to  take  Proba- 
"  tion  or  Approbation  of  any  Teftament  or  Teftaments,  as  is  afore- 
"  faid,  by  themfelves,  or  any  of  their  faid  Regifters,  Scribes,  Prei- 
"  fers,  Summoners,  Apparitors,  nor  any  other  their  Minifters,  for 
"  the  Probation,  Infinuation  or  Approbation  of  any  Teftament  or 
"  Teftaments,  or  for  the  Regiftring,  Sealing,  Writing,  Preifing,  ma- 
"  king  of  Inventories,  giving  of  Acquittances,  Fines,  or  any  other 
"  Thing  concerning  the  fame,  mail  take,  or  caufe  to  be  taken,  of 
"  any  Perfon  or  Perfons,  but  only  three  Shillings  Six-pence,  and 
"  not  above  j  whereof  to  be  to  the  Bifhop,  Ordinary,  or  to  any  o- 
Cc  ther  Perfon  or  Perfons  having  Power  and  Authority  to  take  Pro- 
"  bation  and  Approbation  of  any  Teftament  or  Teftaments,  for  him 
"  or  his  Minifters,  two  Shillings  Six-pence,  and  not  above ;  and 
"  Twelve-pence,  Refidue  of  the  fame  three  Shillings  Six-pence,  to 
"  the  Scribe,  for  the  Regiftring  of  the  fame- 

"  And  where  the  Goods  of  the  Teftator,  or  Perfon  or  Per- 
"  fons  fo  dying,  do  amount  over  and  above  the  clear  Value  of 
"  forty  Pounds  Sterlings  that  then  the  Bifhop  nor  Ordinary,  nor 
"  other  Perfon  or  Perfons  now  having,  or  which  hereafter  mall 
"  have  Power  or  Authority  to  take  Probate  of  Teftaments,  as 
tc  is  aforefaid,  by  him  or  themfelves,  or  any  of  his  or  their  Re- 
"  gifters,  Scribes,  Preifers,  Summoners,  Apparitors,  or  any  other 
"  their  Minifters,  for  the  Probation,  Infinuation  and  Approbation  of 
"  any  Teftament  or  Teftaments,  or  for  the  Regiftring,  Sealing,  Wri- 
"  ting,  Preiiing,  making  of  Inventories,  Fines,  giving  of  Acquit- 
"  tances,  or  any  Thing  concerning  the  fame  Probate  of  Teftaments, 
"  ihall  from  the  faid  firft  Day  of  Jpril,  take  or  caufe  to  be  taken, 
"  of  any  Perfon  or  Perfons,  but  only  five  Shillings,  and  not  above ; 
cC  whereof  to  be  to  the  faid  Bifhop,  Ordinary,  or  other  Perfon  ha- 
'c  ving  Power  to  take  the  Probation  of  fuch  Teftament  or  Tefta- 
<c  ments,  for  him  and  his  Minifters,  two  Shillings  Six-pence,  and 
"  not  above  j  and  two  Shillings  Six-pence,  Refidue  of  the  fame 
"  five  Shillings,  to  be  to  the  Scribe  for  regiftring  of  the  fame  ;  or 
"  elfe  the  fame  Scribe  to  be  at  his  Liberty  to  refufe  two  Shillings 
"  Six-pence,  and  to  demand  and  have  for  writing  of  every  ten 
"  Lines  of  the  fame  Teftament,  whereof  every  Line  to  contain  ten 
"  Inches  in  Length,  one  Penny. 

"  And  in  (4)  cafe  any  Perfon  or  Perfons,  at  any  Time  hereafter, 
<c  require  a  Copy  or  Copies  of  the  faid  Teftaments  fo  proved,  or  of 
cc  the  faid  Inventory  fo  made,  that  then  the  faid  Ordinary  or  Ordi- 
"  naries,  and  the  other  Perfonshaving  Authority  to  take  Probate  of 
"  Teftaments,  or  their  Minifters,  ihall  from  Time  to  Time,  with 
cc  convenient  Speed,  without  any  fruftratary  Delay,  deliver,  or  caufe 
4  "to 
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"  to  be  delivered,  a  true  Copy  or  Copies  of  the  fame  to  the  laid 
"  Perfons  fo  demanding  them,  or  any  of  them  ;  taking  for  the 
"  Search,  and  for  the  Making  of  the  Copy,  either  of  the  faid  Tefta- 
tc  ment  or  Inventory,  but  only  fuch  Fee  as  is  before  rehearfed,  for 
"  the  Regiftring  of  tl>e  faid  Teftament  j  or  elfc  the  faid  Scribe  or 
<c  Regifter  to  be  at  his  Election,  to  demand,  have  and  take,  for 
"  every  ten  Lines  thereof,  being  full  in  Proportion  before  rehearfed, 
"  one  Penny. 

"  Provided  always,  that  where  any  Perfon  or  Perfons,  having 
<c  Power  or  Authority,  have  ufed  to  take  lefs  Sums  of  Money  then 
"  is  abovefaid  for  the  Probate  of  Teftaments,  CommiiTions,  or  Ad- 
"  miniftrations,  or  other  Caufe  concerning  the  fame,  they  mall  take 
{C  or  receive  fuch  Sum  or  Sums  of  Money,  for  the  Probate  of  Tefta- 
"  ments  and  Commiflions,  or  the  Adminiftrations,  and  other  Caufes 
"  concerning  the  fame,  as  they  before  the  Making  of  this  Act  have 
"  ufed  to  take,  and  not  above. 

"  And  it  is  enacted,  (5)  That  every  Bifhop,  Ordinary,  Archdea- 
"  con,  Chancellor,  Commiffary,  Official,  and  other  Perfon  or  Per- 
*c  fons  having,  or  they  which  hereafter  fhall  have,  Authority  to  take 
"  Probate  of  Teftaments,  their  Regifters,  Scribes,  Preifers,  Appa- 
cc  ritors,  and  all  other  Minifters  whatfoever  they  be,  that  fhall  do, 
"  or  attempt  to  be  done  and  attempted,  againft  this  Act  or  Ordi- 
cc  nance  in  any  Thing,  fhall  forfeit  for  every  Time  fo  offending  to 
"  the  Party  grieved  in  that  Behalf,  fo  much  Money  as  any  fuch 
"  Perfon  abovefaid  fhall  take  contrary  to  this  prefent  Ad ;  and  over 
cc  that,  fhall  lofe  and  forfeit  ten  'Pounds  Sterling,  whereof  the  one 
"  Moiety  fhall  be  to  the  King,  and  the  other  Moiety  to  the  Party 
"  grieved  in  that  Behalf,  that  will  fue  in  any  of  the  King's  Courts 
<c  for  the  Recovery  of  the  fame ;  in  which  Action  no  Effoin  fhall 
tc  be  admitted  or  allowed  ". 

Refolutions  upon  the  aforefaid  Stat.  21  H.  8.  c.  5.  about 
Fees  for  proving  PVills,  6cc. 

IF  a  Man  makes  his  Teftament  in  Paper,  and  dieth  poffeffed  of 
Goods  and  Chattels  above  the  Value  of  forty  'Pounds,  and  the 
Executor  caufeth  the  Teftament  to  be  tranferibed  in  Parchment, 
and  bringeth  both  to  the  Ordinary,  Cjc  to  be  proved  ;  it  is  at  the 
Election  of  the  Ordinary,  whether  he  will  put  the  Seal  and  Probate 
to  the  Original  in  Paper,  or  to  the  I'ranfcript  in  Parchment ;  but 
whether  he  put  them  to  the  one  or  the  other,  there  can  be  taken 
of  the  Executor,  &c.  in  whole  but  five  Shillings,  and  not  above, 
viz.  two  Shillings  Six-pence  to  the  Ordinary,  &c.  and  his  Minifters, 
and  Two  Shillings  Six-pence  to  the  Scribe  for  regiftring  the  fame  $ 
or  elfe  the  faid  Scribe  to  be  at  his  Liberty  to  refufe  thofe  two  Shil- 
lings and  Six-pence,  and  to  have  for  writing  every  ten  Lines  of  the 
fame  Teftament,  whereof  every  Line  to  contain  ten  Inches,  one 
Penny. 

If  the  Executor  defire  that  the  Teftament  in  Paper  may  be  tran- 
feribed in  Parchment,  he  muft  agree  with  the  Party  for  the  Tran- 
fcribing  ;  but  the  Ordinary,  Cjc.  can  take  nothing  for  it ,-  nor  for 
the  Examination  of  the  Tranfcript  with  the  Original ;  but  only  two 
Shilling  Six-pence  for  the  whole  Duty  belonging  to  him. 

When 
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When  the  Goods  of  the  Dead  do  not  exceed  ci7i  hundred  Shil- 
lings^ the  Ordinary,  &c.  fhall  take  nothing,  and  the  Scribe  fhall 
have  oniy  for  writing  of  the  Probate,  Six-pence j  fo  that  the  faid 
Teftament  be  exhibited  in  Writing,  with  Wax  thereunto  affixed, 
ready  to  be  fealed. 
„  Where  the  Goods  of  the  Dead  do  amount  unto  above  the  Value 
of  a  hundred  Shillings,  and  do  not  exceed  the  Sum  of  forty  Pounds ; 
then  fhall  be  taken  for  the  Whole  but  three  Shillings  Six-pence, 
whereof  to  the  Ordinary,  &c.  two  Shillings  Six-pence,  and  Twelve- 
pence  to  the  Scribe  for  regiftring  the  fame* 

Where  by  Cuftom  lefs  hath  been  taken  in  any  of  the  Cafes  afcre- 
faid,  there  lefs  is  to  be  taken  j  and  where  any  Perfons  require  a  Co- 
py or  Copies  of  the  Teftament  fo  proved,  or  Inventory  fo  made,  the 
Ordinary,  &c.  fhall  take  for  the  Search,  and  making  of  the  Copy 
of  the  Teftament  or  Inventory,  if  the  Goods  exceed  not  a  hundred 
Shillings,  Six-pence ;  and  if  the  Goods  exceed  a  hundred  Shillings, 
and  exceed  forty  Pounds,  Twelve-pence ;  and  if  the  Goods  exceed 
forty  Pounds,  two  Shillings  Six-pence ;  or  to  take  for  every  ten 
6  M.  6  J.ic  rot.  Lines  thereof,  of  the  Proportion  aforefaid,  One  penny  ?. 

j  501.    C.  B.    inter 

Edward  Nea'.e  Informer,  &V.  and  Jacohtm  Roujfe  Officialem  infra  Archidiaconatum  de  Huntington  def.  per 
l'chiefe  Juftice  Walmejly,  Warburton,  Daniel  and  Fofier.  Inft.  part  3.  fol.  149.  Inft.  part  4.  fol.  336".  Co.  Ent. 
166.   S.  C. 

Officialis  indiUatus  de  citando  &  affligendo  plurimos,  non  poteft 

h  M-  22  E-  3-  c°-  dedicere ;  &  petit  quod  admittatur  ad  finem  h. 

Eboruf' r0t" l81'  ^  a  Bifhop,  or  other  Ecclefiaftical  Judge  or  Minifter,  doth  exaft 
a  Bond  or  Oath  of  any  Perfon  in  any  ecclefiaftical  Cafe,  not  war- 
rantable by  Law ;  the  Bond  is  void,  and  this  Exaction  is  punifhable 

1  Rot.  Pari.  8  h.  by  Fine.     The  Record  is  long,  but  worthy  to  be  read  l. 

4.  n.  15,16, 17,18,  Contra  Sequejiratores,  Commijfarios,  &  alios  Officiates  Epijcopo- 
rum,  pro  captione  fadorum  plufquam  debent  pro  tefiame7itis  pro- 

*  h.  13  e.  3.  co-  haniis  k. 

ram  Rege.  ^  t^  £xecutor  requeft  any  to  ingrofs  the  Teftament,  he  muft 

agree  Avith  him  he  doth  fo  requeft,  or  bring  one  ready  ingroffed 
with  him  j  which  for  preventing  of  more  Fees  than  by  the  Statute, 

1  inft.  part  4.  fol.  js  advifed  as  a  fafe  and  ready  Way  '.     Nota,  That  by  the  faid  Sta- 

55<s'  tutc,  neither  the  Monies  raifed  of  Lands  appointed  by  the  Will  to 

be  fold,  nor  the  Profits  thereof,  are  to  be  accounted  as  any  of  the 
Teftator's  Goods  or  Chattels. 

4&  5  Annas,  c.  16.  gy  a  jate  Statute  'tis  cnadted,  that  the  Tower  of  granting  Pro- 
bates, and  Adminiftration  of  Goods  of  Perfons  dying,  for  Wages  or 
Work  in  her  Majefty's  Docks  or  Yards,  fhall  be  in  the  Ordinary  of 
the  Diocefe  where  the  Party  dieth,  or  in  hira  to  whom  fuch  Power 
is  granted  by  the  Ordinary. 


4  §.  XVI. 
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■ 

§.  XVI.    Of  the  Payment  of  Debts,    Legacies,  and 
Mortuaries. 

1.  Many  Quefiions  about  the  Payvmit  of  Debts  a  fid  Legacies, 

2.  What  Debts  are  firft  to  be  dijcharged. 

3.  Of  Debts  dm  to  the  King. 

4.  Of  Judgments  and  Condemnations. 

5.  Of  Debts  due  by  Recognizance  and  Statute-Merchant. 

6.  Of  Obligations. 

7.  Of  Hills  and  Books. 

8.  Of  "Debts  without  Specialty. 

9.  Whether  the  Executor  may  allow  his  own  Debt. 

10.  Of  paying  Tart,  and  receiving  an  Acquittance  for  the  whole 
Debt. 

j  1.  Of  paying  the  deflator's  Debts  with  the  Executors  own 
Money. 

12.  Qf  Mortuaries. 

13.  No  Mortuary  to  be  taken  but  in  certain  Cafes,  and  that  wi- 
der a  certain  Pai?i. 

14.  No  Mortuary  due  where  the  moveable  Goods  do  not  extend  to 
'Ten  Marks. 

15.  No  Mortuary  due  but  in  thofe  Places  where  they  have  been  fi- 
fed to  be  paid. 

1 6.  One  only  Mortuary  due,  and  that  in  the  Place  of  the  moji  A- 
biding  of  the  Deceafed. 

1 7.  Three  Shillings  Four-pence  due  for  a  Mortuary,  where  the 
moveable  clear  Goods  do  exceed  Te?i  Marks,  but  do  Jiot  a?nount 
to  Thirty  Pounds. 

18.  Six  Shillings  Eight-pence  due  for  a  Mortuary,  where  the  clear 
moveable  Goods  extend  to  Thirty  "Pounds,  or  above,  and  be  wi- 
der Forty  Pounds. 

19.  Ten  Shillings  due  for  a  Mortuary,  the  clear  moveable  Goods 
extending  unto  Forty  Pounds,  or  above. 

20.  Divers  Perfons  dijcharged  of  Mortuaries. 

,21.  Other  Interpretations  extending  and  limiting  this  Statute 
concerning  Mortuaries. 

HOW  (1)  far  the  Executor  is  bound  to  pay  Debts  and  Lega- 
cies3;   how  the  Payment  of  Debts  is  to  be  preferred  before  a  Supra  cad.  par.§.?. 
Legacies  b  ;   how  Legacies  are  to  be  paid  out  of  the  Dead's  Part c  -,  bSuPr-  Part-3-  ^6- 
how  the  Dead's  Part  is  fometimes  the  Whole  clear  Goods,  fome- c  Eod' §' i6, 
times  half,  and  fometimes  but  a  third  Part  d  ;  alfo  whether  in  cafe  d  Eod.  §.  16. 
the  Legacies  do  exceed  the  Dead's  Part,  it  be  in  the  Election  of  the 
Executor  to  prefer  one  Legacy  before  another,  or  what  other  order 
is  to  be  taken  e  :    All  thefe  Things  are  more  fully  heretofore  decla- '  Sl,P-  Par- "3-  §•  £?- 
red,  and  need  not  here  to  be  iterated.     It  (2)  remaineth  therefore 
that  in  this  Place  be  ihewed,  which  Debts  are  firft  to  be  difcharg- 
ed,.  in  Cafe  there  be  not  fufficient  Goods  and  Chattels  to  pay  all  the 
Teftator's  Debts ;  or  whether  it  be  in  the  Power  of  the  Executor  to 
pay  which  Debts  he  will ;  and  if  any  remain  clear,  then  whether 
Mortuaries  are  to  be  paid,   and  how  much  is  to  be  paid  for  Mor- 
tuaries. 

Firft 
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Firft  of  all  therefore,  (3)  I  fuppofe  that  the  Debt  due  by  the 
Teftator  to  the  King  is  to  be  difcharged,  and  that  it  is  not  in  the 
Choice  of  the  Executor,  to  prefer  any  other  Debt  due  to  any  Sub- 

f  Ma^na  charra,  c.  je&  f, 

1 8.    Quod    vcrum 

ell,  non  folum  in  a£Honibus  pcrfonalibus,  fed  etiam  in  hypothecariis,  faltem  jure  quo  nos  ntimur ;  uteenqne 

jure  Civili,  ex  hypothecariis  crcditoribus  prior  tempore,  potior  jure. 

Which  muft  be  underftood  of  fuch  Debts  as  are  due  to  the  King 
only  by  Matter  of  Record^  and  not  of  Sums  of  Money  due  to  the 
King  upon  Wood-fales  or  Sales  of  his  Minerals,  for  which  no  Obli- 
gation is  given ;  or  of  Amercements  in  his  Courts-Baron  or  Courts  of 
his  Honours,  which  be  not  Courts  of  Record ;  or  of  Fines  for  Co- 
pyhold Eftates  there ;  or  of  Forfeitures  to  the  Crown  of  Debts  by 
Contract  due  to  any  Subject  by  Utlary  or  Attainder,  until  Office 
8  Office  of  Executor,  thereupon  found  8.  If  the  Executor  be  fued  by  any  Subject  for  a 
°" lo6'  Debt,  he  may  plead  in  Bar,  that  his  Teftator  died  fo  much  indebt- 

ed unto  the  King,  mewing  how,  &c.  and  that  he  hath  not  ultra  to 
&M.35.;4E!i7..thc  fatisfy  the  Debt  h.    If  he  hath  no  Day  in  Court  to  plead  this,  then 
Cafe7  in  c.  a  T $  tnc  Executor  is  put  to  his  Audita  querela,  wherein  he  muft  fet  forth 
the  Special  Matter. 

Secondly,  (4)  (if  yet  there  remain  fufficient  Goods  and  Chattels,) 
i  Brook Abndg. tit.  before  other  pergonal  Debts,  whether  they  be  due  by  Obligation, 
Exec.  n.  171.  D0a.  Bill,  or  other  wife,   Judgments  and  Condejtwatiotis  are  to  be  dif- 

?0tc1:14.1'fo.16Co'D'chai;gedi- 

It  is  no  Plea  for  a  Creditor  by  Statute,  to  fay  that  his  Statute 

was  acknowledged  before  the  Judgment,  and  fo  more  antient :  For 
a  Judgment,  though  later,  is  to  be  preferred  before  a  Statute  in 
►  Dy.  31.  M.  52E-Time  precedent  k.  But  if  this  Judgment  be  fatisfied,  and  is  only 
liz.  Pemberton'sC&r.  kCpt  on  Foot  to  wrong  other  Creditors,  or  if  there  be  any  Defea- 
aLtheSadlcrsCafc^P06  °f  tnc  Judgment  yet  in  Force  j  then  the  Judgment  will  not  a- 
1  Lib.  5.  fo.  28.  lib. va^  to  keep  off  other  Creditors  from  their  Debts '.  If  there  be  Two 
8.  fo.  13:.  Judgments  againft  the  Teftator,  Precedency  or  Priority  of  Time  is 

not  material,  but  he  that  firft  fueth  out  Execution  fhall  be  pre- 
ferred, and  before  Execution  the  Executor  may  fatisfy  which  he 
pleafeth  firft.  And  it  is  not  neceflary  that  the  Judgment  be  limited 
to  the  Courts  at  Weftminjler,  but  if  it  be  obtained  in  any  Court  of 
Record,  which  hath  Power  to  hold  Plea  by  Charter  on  Prefcription 
of  Debt  above  Forty  Shillings,  it  is  fufficient.  For  though  upon 
fuch  a  Judgment  Execution  cannot  be  there  had,  but  of  fuch  Goods 
as  are  within  the  Jurifdiction  of  that  Court ;  yet  if  the  Record  be 
removed  into  Chancery  by  a  Certiorari,  and  there  by  Mittimus  into 
one  of  the  Benches,  then  Execution  may  be  had  upon  any  Goods  in 
any  County  of  England. 

'Tis  certainly  true,  that  Judgments  obtained  in  the  Courts  at 
Weftminfter,  mail  be  paid  before  Statutes,  becaufe  thofe  Judgments 
are  Debts  of  a  fuperior  Nature,  and  above  any  private  Records,  and 
likewife  above  any  Recognifances ;  they  are  judicia  reddita  in  in- 
citos,  and  recovered  upon  judicial  Proceedings  in  thofe  Courts  j  'tis 
true,  Statutes  and  Recognifances  are  likewife  Debts  on  Record,  but 
of  a  more  private  Nature,  as  being  acknowledged  by  the  Agree- 
ment of  Parties,  therefore  Judgments  (where  there  are  no  Defea- 
sances) muft  firft  be  fatisfied. 

And  if  fuch  Judgments  are  to  be  fatisfied  before  Recognizances, 

"tis  plain  they  arc  to  be  paid  before  'Bonds,  for  thofe  are  ftill  of  an 
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inferior  Nature;  therefore  where  Judgment  in  Debt  was  had  againft  i-ittieton  v.  ffihhim. 
the  Teftator,  and  upon  a  Scire  facias  brought  againft  his  Executor,  Cro  Ehz" ln" 
he  pleaded  that  before  be  bad  Notice  of  the  Judgment,  he  had  fully 
adminiftred  by  paying  Debts  due  on  Bonds,  (naming  them)  this 
upon  a  Demurrer  was  adjudged  an  ill  Plea,  becaufe  the  Executor 
ought  at  his  Peril  to  take  Notice  of  Debts  on  Record,  and  to  pay 
them  in  the  firft  Place. 

'Judgments  are  likewife  to  be  paid  before  Rent,  efpecially  if  it 
became  due  after  the  Death  of  the  Teftator,-  but  if  it  was  due  and 
in  arrear  in  his  Life-time,  then  it  {lands  on  the  fame  Equality  with 
Debts  on  Specialties. 

An  Executor  paid  the  Jrrears  of  Rent  incurred  i?i  the  Life-time 
of  ik$  'Teftator,  which  Rent  was  referved  on  a  Tarol-Lcafe ;  and 
the  Queftion  was,  whether  this  Money  was  fo  well  applied  as  to 
bar  a  Creditor  on  Bond ;  and  decreed,  that  it  favouring  of  the  Real- 
ty, it  was  to  be  preferred  before  a  Bond.  1  Vem.  490.  Willst  ver- 
fus  Earl. 

But  the  Forfeitures  for  not  burying  in  Woollen,  and  all  Money  3°  Car-  *•  cap.  5. 
due  for  Letters  to  the  Poft-Office,    fhall  be  paid  before  any  Debt  9  Ann^  cap  lo' 
due  to  a  private  Pcrfon  j    and  this  by  particular  Statutes  made  for 
that  Purpofe. 

Thirdly,  (5)  The  Debt  due  on  Statute-Merchant  and  Recogni- 
sance is  to  be  difcharged  (if  there  be  Aflets)  before  any  pcrfonal 
£>ebtm:  For  that  by  Force  of  the  Recognizance,  not  only  the  Per- n,  Q,nbus  en;m  re, 
fon  of  the  Debtor  is  bound,  but  alfb  after  the  Day  of  Payment  is  obligate  flint,  ftnt 
expired,  the  Moveables  of  the  Debtor  may  be  apprehended  and  fold  SLSaS" %?*£- 
for  the  Payment  of  the  Debt n.  fonaii  wntumPC*r 

£Koni    inciimbunr. 
L.  eos.  C.  qui  potioies  in  pig.        "  Anno  13. Ed.  i, 

Judgments  in  a  Court  of  Record  mall  be  paid  before  Statutes* 
which  are  but  private  Records,  and  alfo  before  Recognizances  ac- 
knowledged by  Affent  of  Parties.  A  Debt  due  upon  a  Judgment, 
though  it  be  a  later  Debt,  mall  be  paid  before  a  precedent  Debt  due 
by  Recognizance  or  Statute :  For  though  they  be  both  Records,  yet 
the  Judgment  in  the  King's  Court  upon  judicial  Proceedings  is  more 
eminent  in  Degree  °.  0  m.  5 ,  Ei;ii  c  B# 

Pembertox  and  Bzr- 
bam's  Cafe.  C.  lib.  4.  the  Cafe  of  the  Wardens  and  Commonalty  of  Sadlers.  Lib.  j.  fo.  28.  Barrifcm's  Cafe. 

But  a  judgment  not  docqueted,  as  required  by  P  Statute,  fhall p  4  &  5  will.  & 
not  affeft  any  Lands  as  to  Purchasers  or  Mortgagces3  or  have  any     &r' cap" 20' 
Preference  againft  Heirs,  Executors,  or  Adminiftrators  in  the  Admi- 
nistration of  the  Eftates  of  their  Anceftors,  Teftators,  or  Inteftates. 

A  Statute  and  Recognizance  ftanding  in  equal  Degree,  it  is  at 
the  Executor's  Election  to  give  Precedency  to  which  he  wilt;  Nei- 
ther between  one  Statute  and  another  doth  the  Time  or  Antiquity 
give  any  Advantage  as  touching  the  Goods,  though  touching  the 
Lands  of  the  Conufor  it  doth  :  But  as  for  the  Goods  in  the  Hands  of 
the  Executor,  he  who  firft  feifeth  them  by  Execution  is  preferred  ; 
and  before  fuing  of  Execution,  the  Executor  may  give  Precedency 
to  which  he  will. 

But  amongft  Statutes  and  Recognizances,  thofe  which  are  forfeit-  Lip.  5-  fo.  28. 
ed  fhall  be  preferred  before  thofe  which  are  for  Performance  of  Co- ^  ^  Ehx- Co- 
venants, not  broken. 
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In  the  next  Place  Debt's  due  for  Arrears  of  Rent  referred  upon 
Leafes  in  Writing,  and  likewife  upon  Parol-Leafes,  are  to  be  paid,, 
becaufc  it  favours  of  the  Realty  by  Rcafon  of  the  Profits  received. 

Then  Debts  due  on  Specialties  are  to  be  paid  in  the  next  Place, 
as  Bonds,  Penal  Bills,,  or  'Bills  fealed,  and  without  any  Pain. 
But  a  Duty  decreed  in  a  Court  of  Equity  mall  take  Place  of  Bends 
and  Debts  on  fimple  Contracts,  and  fhail  be  paid  next  to  Judgments. 
i  Vern.  143.  Harding  verfus  Edge. 
2  And.  157.  ct.  S.  was  Debtor  by  Bond  and  by  Recognizance,  and  Judgment 

Cro.Eiii.  754>Sii.  was  nac}  againft  hira  in  the  Bond,  and  before  Execution  T.S.  made 
F»#n-Pv. ^Giimore.  his  Wife  Executrix,  and  died,  then  his  Goods  were  taken  in  Execu- 
tion upon  the  Recognizance,  and  afterwards  the  Bond-Creditor 
brought  a  Scire  facias  on  the  Judgment  againft  the  Executrix,  to 
mew  Caufe  why  he  mould  not  have  Execution,  to  which  (he  plead- 
ed Execution  on  the  Recognizance  1  and  it  was  held  a  good  Plea, 
becaufe  the  Executrix  is  liable  to  the  juft  Debts  of  the  Teftator : 
Now  the  Debt  on  the  Recognizance  was  a  juft  Debt,  and  the  Exe- 
cution was  an  actual  Recovery  by  due  Courfe  of  Law,  which  me 
could  not  prevent,  efpecially  having  no  Notice  of  the  Judgment  on 
the  Bond. 

If  there  be  feveral  Obligations  for  the  Payment  of  Money,  the 

Time  in  one  was  come  at  the  Time  of  the  Tefta tor's  Death,  and 

not  fo  upon  the  other,  if  when  the  Money  is  payable,  he  forbear  to 

fue  for  his  Debt,  until  the  other  Obligation  become  payable ;  it  is  in 

the  Election  of  the  Executor  to  pay  which  he  pleafes  firft  :  For  it  is 

the  Commencement  of  the  Suit  only  which  entitles  to  Priority  of 

Payment;   or  at  leaft  reftrains  the  Executor's  Election.     Therefore 

...  an  Executor  may  not  pay  a  Debt  of  equal  Degree  to  a  Creditor 

lDc!'l    S  h  si  that  brings  no  Adion  for  the  fame,  after  another  Creditor  hath 

Dy.  fo.  32.  brought  his  Action  <J. 

Fourthly,  (6)  (if  the  Goods  and  Chattels  will  fuffice);   and  if 
there  be  divers  Obligations,  then  it  fecmcth  to  be  in  the  Power  o£ 
the  Executor,  to  difcharge  which  Obligation,  and  to  gratify  which 
"  E>'ook  "bi  r"Pr-  of  the  Creditors  he  will r ;  which  being  done,  the  other  Creditors  be 
c.°io.  "     "       "  without  Remedy,  if  there  be  no  Affets.     Unlefs  the  Day  of  Pay- 
ment in  the  one  Obligation  be  expired,  and  the  Day  of  Payment  of 
the  other  Obligation  is  not  yet  come ;  in  which  Cafe  the  former  Ob- 
f  Brook  d.  n't.Exec.  ligation  is  to  be  firft  fatisfied  f :   Or  unlefs  there  be  Suit  commenced 
n.y2.  L'abridgdcz  £     f        Obligation  ;  for  then  it  is  not  in  the  Power  of  the  Executor 

cafes  edit.  An.  Dom.  •      ,  °.  •  ..         ■  c        i  i  •   1  \  ,-,  •        •    1 

1599.fo.174.pag.2-  to  dilcharge  another  Obligation,  tor  the  which  no  Action  is  brought, 
n.4. 2SH.8.  Dy.fo.  in  Prejudice  of  the  former  Suit e.  But  if  there  be  Two  Obligations, 
Psrookd.  n.174.  and  the  Two  feveral  Creditors  bring  feveral  Actions  againft  the 
^D.Lubridg.dezca- Executor,  he  that  firft  obtaineth  Judgment  rauft  be  firft  latisfied  u. 

*eBrook7c4oriPn  "1;  Yet  a  Dcbt  due  uPon  Rccor<1  mav  bc  Paid  pending  the  Action  x. 

Fifthly,  (7)  Concerning  thefe  iaft  recited  Specialties,  Bills  are  of 
the  Nature  of  an  Obligation.  For  when  a  Man  makcth  fuch  an  Ob- 
ligation, namely,  T'his  Bill  zvitnejjeth,  that  I  A.  B.  have  borrowed 
fo  much  Money  of  C.  D.  without  faying  more,  this  fhall  charge  the 
Executor  as  well  as  an  Obligation ;  fo  that  the  Teftator,  if  he  had 
been  alive,  could  not  have  waged  his  Law  againft  this  Bill.  For 
thefe  Words,  recepijfe,  or  debere,  or  teneri  ad  folvendum  Ten 
-Pounds,  do  make  a  good  Obligation,  and  fhall  bind  the  Executor; 
for  every  Word  which  proveth  a  Man  to  be  pebtor,  or  to  have  an- 
j.  j,  j  ,  aral  other's  Money  in  his  Hand,  though  it  be  by  'Bill,  yet  fhall  it  charge 
fbi.V  '  '  pa  *  'the  Executor  >'.  Finally^ 
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Finally,  (8)   If  the  Creditor   have   no  Specialty,  or  Writing,  it 
feemeth  that  the  Executor  is  not  bound  by  the  Laws  of  this  Realm 
to  pay  the  fame,  albeit  he  had  Aflets  in  his  Hands,  (laving  Servants 
Wages  z  ;)    becaufe  in  every  Cafe  where  the  Teftator  might  wage  £%#&*■  E*ec* 
his  Law,  no  A&ion  lieth  again  ft  the  Executor  a.     Howbeit  an  Ac- *  Terms  of  taw, 
tion  of  the  Cafe  may  be  brought  againft  the  Executor,   upon  the  J'c''b-  ?xe5- 
Promifc  or  All'umption  made  by  the  Teftator  in  his  Life-time  by  Hi  *r°Lib!t  siade% 
b  Word  only,  without  Writing,  if  there  arc  Allots.  Cafe  93.  Yd.  20. 

cBut  this  is  now  altered  by  Statute,  {viz.)  that  no  Executor  or  Ad-  f"  Sj  Car  - 
miniftrator  mall  be  charged  on  a  fpecial  Promifc  to  anfvver  Damages 
out  of  his  own  Eftate,  unlefs  fome  Note  thereof  be  in  Writing,  and 
ligncd  by  the  Party  to  be  charged,  or  by  fome  other  authorised  by 
him. 

Now  if  there  are  Aflets  to  fatisfy  all  the  Creditors,   then  obfer- 
ving  the  Order  aforefaid,  Beginning  with  the  Payment  of  the  Debt 
due  to  the  King,  and  fo  forward,  I  fuppofe  it  is  a  Difcharge  againft 
the  reft  d.     Othcrwife  it  is  dangerous  to  the  Executor,   if  he  pay  d  Quod  fafto  in- 
Debts  without  Specialty  before  thofc  Debts  which  are  due  upon  Spe-  ^entario fine imp&. 
cialty,  or  if  he  difcharge  Obligations  before  Judgments  e,  (jc.  afe  7c°cil,r0fiC  re- 

fpiciamus  jus  civi- 
le. L.  fcinius.  §.  8c  fi  praefatam,  idque  ob  pra;fumptam  fraudem.        «  Brook,  Doft.  &  Studi  locis  fupradi&is. 

But  here  it  may  be  demanded,  what  if  the  Teftator  were  in- 
debted to  the  Executor,  whether  may  (9)  the  Executor  allow  his 
own  Debt,  in  Prejudice  of  other  Creditors?  By  the  Civil  {  and  our  f  L.  fti'miis.  5.  in 
Eccleliaftical  8  Laws,  he  is  in  the  fame  Cafe  as  other  like  Credi-  fompurarione.c.de 
tors.  And  I  fuppofe  alfo  that,  by  the  Laws  of  this  Realm,  he  may  fc.SltY  fhm;. 
allow  his  own  Debt  in  Prejudice  of  other  like  Creditors  h,  in  Cafe  mus.de  tefta.  1. ;, 
^he  have  made  an  Inventory,  and  in  cafe  he  be  not  Executor  of  his  P^mc.conrt.Canr, 

:  riowd.  in  caf.  in- 

OWn  Wrong  '.  rer    Woodward    & 

Durcy :  Licet  con" 
trarium  teneat  Brook  tir.  Exec.  n.  57,  59,  112,  114,  11S.  cujus  opinio  communiter  hodie  reprobarar,  ut  noa 
femel  mihi  nunciaruin  juriipcriti  hujus  Regni  Angliae  non  pauci,  nee  mediocrirer  dofti.  j  D.  Coke  1.  15. 
Rclat.  fol.  30. 

But  he  muft  obferve  that  the  Debts  be  of  an  equal  Degree.  For 
if  the  Teftator  be  indebted  to  other  Men  by  Judgment  or  Statute, 
and  to  the  Executor  only  by  Bond,  then  he  may  not  firft  pay  him- 
fclf,  unlefs  there  be  Goods  fulficient  to  pay  both  him  and  them. 
jpl.  Com.  fo.  184.  Woodward  and  T)arcfs  Cafe.  Lik  5.  fol.  30. 
Dyer  185. 

Furthermore,  it  is  to  be  noted  in  this  Place,  (10)  if  the  Execu- 
tor pay  to  fome  of  the  Creditors  Part  of  the  Debt  due  to  the  Tefta- 
tor, and  receive  an  Acquittance  for  the  Whole;  as  if  the  Teftator 
be  indebted  to  one  in  Forty  Pounds,  whereof  the  Executor  payeth 
but  Ten  Pounds,  and  neverthelefs  taketh  an  Acquittance  of  the 
whole  Forty  Pounds;  this  Acquittance  fliall  not  prejudice  any  other  it  Brook  tit.  A  nets. 
Creditor,  but  for  Ten  Pounds  only  k.  n.  i.'fc  tir,  E? 

If  there  be  Two  Creditors  in  equal  Degree,  and  both  fue^  if  the  n"  ^* 
Executor  doth  by  Covin  help  that  Creditor  which  began  his  Suit  laft. 
to  his  Judgment  or  Execution  firft,  and  there  be  no  Alfets  left  to 
pay  the  other  Creditor;  he  muft  be  fatisfied  out  of  the  Executor's 
own  Eftate,  if  this  Covin  be  proved  againft  him.  But  the  Confef- 
lion  of  an  Aftion  by  the  Executor,  where  there  is  a  real  Debt,  is 
no  Covin :  And  fuch  Recovery  by  Confeflion  is  a  good  Plea  for  the 
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Executor  againft  another  Creditor.    5  H.  7.  27.  5P.  39  Eliz.  C.  lib. 
Intrat.  fo.  269.  41  E.  3.  i^Vs.  Executor,  pi.  68.  7  £//2.  T>y.fo.  232. 
21  //.  7.  Kekv.fo.74. 
Wzcomh  vcrfus  23»      Therefore  where  feveral  Actions  are  brought  againft  him  of  equal 
Vangii.  s$>.  Nature,  he  may  confefs  Judgment  to  which  he  will,  and  fatisfy 

him  firft,  unlefs  'tis  in  the  Cafe  of  the  King,  where  he  is  cntitu- 
led  to  a  Debt  on  Record,  as  upon  Office  found,  or  to  Fines  and  J- 
merciaments  in  his  Courts  of  Record. 

So  where  there  are  feveral  juft  Debts  due  on  Bonds,  the  Executor 
may  pay  which  he  will,  except  a  Suit  is  commenced ;   but  even  in 
fuch  Cafe,  if  pending  that  Suit  another  Bond-Creditor  brings  an  Ac- 
tion of  Debt  againft  him,  he  may  prefer  which  he  will,  by  confef- 
fmg  Judgment  to  one  of  them,  (for  he  is  not  bound  to  ftand  out  the 
Suit)  and  he  mall  be  firft  fatisfied. 
BiandevM  v.  Love-     An  Executor  procured  another  to  fue   him  for  a  juft  Debt,  and 
dale.  1  Sid.  21.       thereupon  Judgment  was  obtained,  which  he  pleaded  to  a  former 
Action  brought  againft  him  ,•  and  this  was  adjudged  a  good  Plea,  for 
an  Executor  hath  Liberty  to  pay  one  before  another,  tho'  he  hath 
Notice  of  the  Attion  5  for  tho'  in  Confcience  all  juft  Debts  ought  to 
be  paid,  yet  there  may  be  fome  Circumftances  which  may  make  it 
reafonable,  that  one  Creditor  mould  be  preferred  before  another,  as 
if  he  is  Poor,  &c. 
1  Vem.  569.  After  a  Bill  is  exhibited  in  Chancery  againft  an  Executor,  and 

Bright  v.  Woodward.  penciing  that  Suit,  he  ihall  not  be  allowed  any  voluntary  Payments 

he  made  afterwards  to  any  of  the  Creditors,  without  Suit. 
1  Vern.  $fi  Neither  ihall  a  Judgment  coufejfed  by  an  Executor  pending  a 

5^^  vcrt.SmaUey.  <g^  -u  Equitjr,  be  preferred  in  any  Payment,  nor  allowed  in  Ac- 
count. 

If  an  Executor  or  Adminiftrator  compound  for  40  /.  with  one  who 
hath  a  Judgment  for  ioo/.  this  underhand  Composition  fhall  not 
prejudice  any  other  Creditor  who  is  a  Stranger  to  it :  For  every 
Executor  or  Adminiftrator  ought  to  execute  his  Office  lawfully  in 
paying  Debts,  Duties  and  Legacies,  in  fuch  Precedency  as  the  Law 
rcquiresj  and  an  Agreement  made  between  them  and  others  fhall 
not  be  to  the  Prejudice  of  a  third  Perfon.  Lib.  8.  fo.  132.  Tzir- 
ners  Cafe. 

A  Man  is  condemned  in  Debt,  and  dies  before  Execution  had ; 
per  Curiam,  the  Adminiftrator  or  Executor  is  bound  to  pay  this  Debt 
upon  Record  before  Specialties.    (D}'.fo.  80. 

Moreover  it  is  to  be  noted,  that  this  hath  been  delivered  and  re- 
ceived for  Law,  viz.  that  if  (11)  the  Executor  did  pay  with  his 
own  Money  fo  much  of  the  Teftators  Debts  as  the  Value  of  the  Te- 
•  Br  k  Abrid*  tit  ft^tor's  Goods  or  Chattels  did  arife  unto,  and  retain  in  his  Hands  the 
Affets,n.8.tir.Exec!  the  Tcftator's  Goods  or  Chattels ;  then  fuch  Payment  fhould  not 
n.n6, 150.  tit.  Ad-  prejudice  the  other  Creditors  to  wfcom  the  Teftator  was  indebted, 
Lind.  wSS&  but  fllould  clmr£e  thc  Executor  as  Aflets 1  •  And  therefore  that  it  be- 
rundam.  ver.  fibi  hovcth  the  Executor  to  alienate  the  Goods  of  the  Teftator  for  Pay- 
de  tefta.  l.  3.  pro-  ment  0f  ]^s  Debts,  if  he  would  be  fafe  from  paying  any  more  Debts 

vine,  conft.  Cant.        ;  ?  -  '"1.  •'  ■-,.  ■■■-  „*  -.  "  >jl.  ■  x  ,.  .  1  —       TT       1     •  1  • 

m  Brook  &  Lind. ubi  than  the  Goods  of  the  leftator  did  extend  unto  m.  Howbeit  at  this 
fupra.  Qiiibus  ad-  prcfent  the  contrary  Opinion  feemeth  to  prevail  in  this  our  Realm  ; 
5y?&fi8p5rfb  namely,  that  the  Executor  paying  the  juft  Value  of  the  Teftator's 
tam.  n.  ii,  12.  c.  Goods  to  the  Creditors,  may  retain  the  fame  Goods  in  his  Hands, 
de  jm-e  ddib.        ^x^  neVerthelefs  fhall  not  charge  the  Executor  as  AlTets  n. 

»  Dyeriol.2.  QC  101.  ~  t 
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In  an  Attion  of  Debt  brought  againft  an  Adminiftrator,  it  was  the 
Opinion  of  the  Court,    that  he  might  retain  Monies  in  his  own 
Hands  of  the  Inteftatc,  to  fatisfy  a  Debt  due  to  him felf.     M.  1 1 
Jac.  C.  B.   Bond  and  Greens  Cafe.  Qodb.  Rep.  fo.  216.  Lib.  5.  fo.  °Crd.Eliz.tf3o.s.c, 
29.  °  Coulter's  Cafe.  *££■  ^c" 

And  fo  may  an  Executor.   PI  184.  20  H.j.  Ke/zv.fo.  58.   M.  2     oor  5"7' 

If  the  Teftator  be  indebted  to  J.  by  Bond  in  20/.  if  his  Executors 
make  a  fufficient  Obligation  to  the  Teftator 'j>  Creditor,  and  fuiTi- 
ciently  difcharge  the  Teftator  without  Covin,  they  may  retain  the 
Goods  for  fo  much,  and  the  Goods  retained  mall  not  be  Aflcts  in 
their  Hands ;  yea  though  they  have  appointed  ulteriorem  diem  for 
the  Payment  of  the  Money  P.  P  P.  „  E!;z  c  B< 

Stamp    and    Hut- 
chins's  Cafe.  Leon.  fo.  in,  112.   Moor  260.  S.  P.    Cro.  Eiiz.  120. 

S.  brought  Debt  againft  J.  S.  as  Executor  to  S.  who  pleaded  ful- 
ly adminiftred,  fjrr.  to  which  the  Plaintiff  replied.,  that  he  had  Goods 
of  the  Teftator's  to  the  Value  of  200  Marks;  which  the  other  con- 
ferred, and  gave  in  Evidence,  that  he  had  paid  as  much  of  his  own 
proper  Money  for  the  Teftator's  Debts,  and  mewed  how.  Refoivcd, 
that  it  might  well  be  given  in  Evidence,  and  that  the  Property  of 
the  Deceafcd's  Goods  by  Payment  of  the  Teftator's  Debts  to  the  Va- 
lue of  the  faid  Goods  is  altered ;  and  the  Property  being  altered  to  q  Sheh  v-  Saikoik. 
the  Ufe  of  the  Deceafed,  it  is  a  juft  Adminiftration  <*.  ^h"  £.?a> 'f 

If  a  Teftator  mortgages  a  Lcafe  for  Years,  and  dies,  his-Executors 
may  redeem  it  with  their  own  Money,  and  the  Leafe  mail  be  Aifets 
in  their  Hands,  for  fo  much  as  the  Leafe  is  worth  above  the  Sum  r  T.  iiEiiz.  c.b. 
which  they  paid  for  Redemption  of  it  r.  iW/wandLWs 

/      \   ti/t  «i  ^,111  r.  Cafe.  Leon.  155. 

Now  as  concerning  (1 2 )  Mortuaries ',  they  are  fo  called,  became  be- 
fore the  Reformation,  they  being  left  to  the  Church,  were  brought 
thither  with  the  Corps  at  the  Time  when  it  was  to  be  buried,  and 
prefented  to  the  Prieft  at  the  Funeral. 

This  Word  in  thofe  Days  was  ufed  in  a  Civil  as  well  as  in  an  Ec-  Lindw.  Lib.  3.  tfrj 
clefmftical  Senfe,  for  the  Mortuary  was  paid  to  the  Lord  of  the  Fee, ' 5'  cap*  "* 
as  well  as  to  the  Prieft  ,•  for  if  the  Deceafed  had  Three  or  more  A- 
nimals  of  any  Kind  whatfoever,  the  beft  was  referved  for  the  Lord 
(f  the  Fee  as  an  Heriot,  and  the  next  beft  was  for  the  Triefi  as  a 
Mortuary ',  which  was  certainly  to  be  paid  to  him  of  whom  the  De- 
ceafed ufually  received  the  Sacrament  whilft  living,-  and  this  was  in 
Recompcnce  of  a  fuppofed  Subflra'ciion  of  per  [on  al  L'ithes  and  Obla- 
tions. 

It  was  a  Payment  originally  founded  upon  the  S-uperftition  of  Per- 
fons  apprehending  themfelves  in  a  State  of  Damnation  for  fubftraft- 
ihg  Tithes,  but  it  was  due  to  the  Clergy  only  from  their  ovon  Pa- 
riflnoners,  tho'  now  by  an  unwarrantable  Manner  they  are  demand- 
ed by  Parfons  of  other  Parimes,  as  the  Corps  palfes  thro'  their  refpec- 
tive  Parifhes,  and  this  by  the  Name  of  f  Obventions,  (i.  e.)  from  f  "ob.  ijj. 
their  Meeting  the  Corps,  whereas  that  Word  is  applicable  to  aliIlRc?'I?" 
Church-Duties  whatfoever. 

But  becaufc  many  Queftions  and  Doubts  had  been  made,  not  only 
of  the  Manner  and  Form  of  demanding  Mortuaries,  but  alfo  of  the 
Quantity  and  Values  thereof,  it  is  enacled  by  Authority  of  Parlia- 
ment as  followed: '.    *c  JSlo  (13)  Tarfon,   Vicar,  Citrate,  P 'ariftj-  *  Stat.  h,s.  an.  *«. 

*  Trief,  C"P-*- 
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"  Prieji,  ne  any  other  Spiritual  Perfon,  nor  the  Farmers,  Bailiffs , 
"  ne  Lejfees,  floall  take,  demand,  or  receive,  of  any  Perfon  or  Per- 
"  fons  within  this  Realm,  or  any  Perfon  or  Perjbns  dying  within 
"  this  Realm,  for  any  Mortuary  or  Corfe-prefent,  ne  any  Sum  or 
tc  Sums  of  Money,  ne  any  other  Thing  for  the  fame,  more  than  is 
"  hereafter  mentioned;  ne  alfo  floall  convent  or  call  any  Perfon  or 
"  Per  fons  before  the  Judge  fpiritual,  for  the  Recovery  of  any  fuch 
"  Mortuaries  or  Corfe-prefent,  or  any  other  Thing  for  the  fame, 
"  more  than  is  hereafter  mentioned-,  upon  Tain  to  forfeit  for  every 
cc  Time  fo  demanding,  receiving,  taking,  or  consenting  or  calling 
"  any  Juch  Per  fan  or  Per  fons  before  any  Spiritual  Judge,  Jo  much 
"  Value  as  they  Jhall  take  above  the  fame  limited  by  this  At~i  ;  and 
"  over  that,  Forty  Shillings  to  the  Party  grieved  contrary  to  this 
"  J!cb;.  For  the  which  Forfeiture,  the  Party  jo  grieved  contrary  to 
"  this  At%  floall  have  an  Action  of  Debt  by  I  frit,  Sill,  Plaint,  or 
c '  Information,  in  any  of  the  King's  Courts,  wherein  no  Wager  of 
"  Law,  &c.  floall  be  allowed. 

"  Firft,  (14)  It  is  enabled;  That  no  Manner  of  Mortuary  floall  be 
¥  taken  or  demanded  of  any  fuch  Perj'on,  whatfoever  he  be,  which 
<;  at  the  Time  of  his  Death  hath  no  movable  Goods  but  under  the 
"  Value  of  Ten  Marks. 

"  Jljb  (15)  that  no  Mortuary  floall  be  given  or  demanded  from 
cf  henceforth  of  any  Manner  of  Per  [on,  but  only  in  fuch  Place  as  a 
<c  Mortuary  heretofore  hath  been  t/Jed  to  be  payed  and  given;  a?id  in 
"  thofe  Places  none  otherwife  but  after  the  Rate  and  Form  hereafter, 
<c  mentioned. 

"  Ne  (16)  that  any  Perfon  pay  Mortuaries  in  more  Places  thaiz 
"  one,  that  is  to  fay,  in  the  Place  of  their  mojl  Dwelling  and  Ha* 
"  bitation ;  and  there  but  one  Mortuary. 

"  Nor  (17)  no  Par  Jon,  Vicar,  Curate,  Pariflo-Priefl,  or  other', 
"  floall  for  any  Perfon  dying,  or  dead,  being  at  the  Time  of  his 
tc  Death  of  the  Value  of  movable  Goods  of  Ten  Marks  or  more± 
"  clearly  above  his  Debts  payed,  and  under  the  Sum  of  Thirty 
"  Pound,  take  for  any  Mortuary  more  than  Three  Shillings  Four* 
"  pejice  in  the  Whole. 

"  And  (18) /or  a  Perfon  dying,  or  dead,  being  at  the  Time  of  his 
cc  Death  of  the  Value  of  Thirty  Pound  or  above,  clearly  above  his 
ec  Debts  payed,  in  movable  Goods,  and  under  the  Value  of  Forty 
"  Pound,  there  floall  be  no  ?nore  taken  and  demanded  for  a  Mortuai 
"  iy  than  Six  Shillings  Eight-pence  in  the  Whole. 

"  And  (19)  for  any  Per  Jon  dying,  or  dead,  having  at  the  Time  of 
<c  his  Death  of  the  Value  i?i  movable  Goods  of  Forty  Pound  or  above, 
"  to  any  Sum  whatsoever  it  be,  clearly  above  his  Debts  payed,  there 
"floall  be  no  more  taken,  payed  or  demanded  for  a  Mortuary,  than 
"  Ten  Shillings  in  the  Whole. 

"  Provided,  (20)  That  for  no  Woman  being  Covert  'Baron,  7ie 
cf  Child,  nor  for  any  Perfon  not  keeping  Houje,  any  Mortuary  be 
"  payed,  ne  that  a?iy  Parfon,  Vicar,  Curate,  Pariflo-Priefi,  or  0- 
"  ther,  ask,  dema?id,  or  take  for  any  fuch  Woman,  Child,  or  for  a- 
"  ny  Perfon  not  keeping  Houfe,  dying,  or  dead,  any  Marnier  of 
" Thing  or  Money  by  Way  of  Mortuary. 

"  Ne  alfo  for  any  way-faring  Man,  or  other  that  dwelleth  not  ne 

"  maketh  Refidence  in  the  Place  where  they  floall  happen  to  die;  but 

"  that  the  Mortuary  of  fuch  way-faring'  Per  fons  be  an  fiver  able  i?i 

5  "  Places 
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c  Places  -where  Mortuaries  be  accuftomed  to  be  paid,  and  in  Man- 
<c  tier  and  Form,  and  after  the  Kate  before-Mentioned,  and  no  oiher- 
cc  wife,  in  'Place  or  'Places  where  pitch  wayfaring  Perfcns  at  the 
<c  Time  of  their  'Death  had  the  moft  Habitation,  Ifonfe  and  T)ivel- 
"  ling-places,  and  not  elfewhere. 

"  'Provided  (21)  always,  'that  it  $  all  be  lazvfnl  to  all  Manner  of 
<c  Tarpons,  Vicars,  Citrates,  ParifJj-Priefts,  and  other  Spiritual 
<c  Perfons,  to  take  and  receive  all  Manner  Su?ns  of  Money,  or  0- 
"  ther  thing*  which  by  any  Maimer  of  P  erf  on  dying  jhall  fortune 
"  to  be  dippofed,  given  or  bequeathed  unto  them,  or  any  of  them,  or 
"  to  the  high  Altar  of  the  Church,  this  Ail  or  any  Thing  therein 
tc  mentioned  notwithftanding. 

<c  And  be  it,  &c.  That  no  Mortuaries  or  Corfe-prefents,  or  any 
"  Sum  or  Sums  of  Money, '  or  other  Thing,  for  any  Mortuary  or 
tc  Corfe-prefent,  JJjall  be  demanded,  taken,  received  or  had  in  the 
"  Parts  of  Wales,  nor  in  the  Marches  of  the  fame,  nor  in  the 
"  Towns  of  Calice  or  Berwick,  or  the  Marches  of  the  fame,  but  only 
"  in  fuch  Parts  and  Places  of  Wales,  Marches  and  Towns  afore- 
<c  faid,  where  Mortuaries  have  been  accuftomed  to  be  taken  and 
"  payed :  And  in  thofe  Parts  and  Places  no  Mortuaries  or  Corfe- 
"  prefent  s,  ne  any  other  thing  for  Mortuary  or  Corfe-prefent,  from 
<c  hencefoith  JJjall  be  demanded,  taken,  received,  or  had,  but  only  qf- 
<c  ter  the  Form,  Order  and  Manner  above  fpecifed  i?i  this  prefent 
\  Ati\  and  none  ottherwife,  ne  of  any  other  Perfon  or  Petpons,  than 
"  is  limited  in  this  prePent  Afl,  and  none  otherwife,  upon  Pain  a- 
f  bove  contained  in  this  prefent  All. 

"  Provided  alfo,  That  it  (ball  be  lawful  to  the  jBiftiops  ■  of  Ban-  "  fl°"™'™.  *re 

,.  -r-         1    n-      c-^    t>.       •  I  1  r    ■        a  r     1  r    7/       •  r-  ,      taken  away  within 

<c  gdr,  Landait,  St.  Davids,  and  Saint  Aiaph,  and  hkezvije  to  the  thofe  Diocefes,and 
<c  Archdeacon  of  Chefter,  to  take  fuch  Mortuaries  of  the  Priefts  a.  Recompence  is 
"  within  their  T>iocefes  and  JnrifdiUio?is  as  heretofore  hath  been  f£XXlj7&£ 

*c   acCufto?!ied.  of   by  the  Statute 

"  Provided  always,  that  in  fuch  Places  where  Mortuaries  jMve^An^,^p-^ 
"  been  accuftomed  to  be  taken  of  lefs  Value  than  is  afore  faid,  that 
"  no  Perfon  fbdll  be  compelled  to  pay  in  any  finch  Place  any  other 
u  Mortuary  than  hath  been  accuftomed;  ne  that  any  Mortuary  i?i 
"  fuch  Place  fimll.  be  demanded,  taken,  received  or  had,  of  any  fuch 
i(  Perfon  or  Perfcns  exempt  by  this  Act,  nor  in  any  wife  contrary  to 
"  this  Ati,  upon  Pain  afore  limited. 

Thitf  Statute  is  now  the  (landing  Law  concerning  Mortuaries  j 
but  before  it  was  made,  the  common  Opinion  was,  that  they  wero 
only  recoverable  in  the  Spiritual  Court,  and  where  Prohibitions 
were  brought,  it  was  ufual  to  grant  Confultations ;  for  as  Fitz-her-  f.  n.  b. 
bert  tells  us,  where  a  Cuftom  is  allcdged  for  the  Payment  of  a  Mor- 
tuary it  mall  be  tried  in  the  Spiritual  Court,  becaufe  that  Court 
had  the  original  Jurifdiction  in  fuch  Cafes ;  but  others  are  of  Opi- 
nion, that  where  the  Cuftom  is  denied,  and  that  is  fuggefted  to  the 
Court  in  order  to  obtain  a  Prohibition,  that  it  hath  been  granted ; 
therefore  Prohibitions  having  been  denied,  and  granted  upon  fuch  a 
Suggcftion  ;  it  was  ruled  by  the  Court  of  King's  Bench,  that  where 
the  Suit  was  in  the  Spiritual  Court  for  a  Mortuary,  the  Defendant 
fhould  take  a  Declaration  upon  a  Prohibition,  and  try  the  Cuftom 
at  Law.    3  Mod.  268.  Proud  verfus  Piper. 

And  yet  where  a  Vicar  fued  in  the  Spiritual  Court  for  a  Mortua-  Mark  verf  3 Jit g. 
ry,  the  Defendant  fuggefted  for  a  Prohibition,   that  it  was  not  by  Sld>  l5j" 

Cuftom 
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Cuftom  due  to  him,  but  to  the  Impropriator,  and  that  he  had  paid 
it  to  him,  and  that  the  Statute  had  not  taken  away  all  Mortuaries, 
but  only  iuch  as  were  not  due  by  Cuftom,  which  Cuftom  is  to  be 
tried  at  Common  Lawj  but  the  Prohibition  was  denied,  for  that 
the  Spiritual  Court  may  hold  Plea  of  Mortuaries  notwithftanding 
this  Statute,  for  that  takes  away  thofe  Mortuaries  only  which  were 
not  payable  by  Cuftom ;  now  here  it  was  admitted,  that  a  Mor- 
tuary was  due  by  Cuftom,  but  they  differ'd  in  the  Pcrfon  to  whom 
it  was  to  be  paid,  and  the  Statute  enacts  no  new  Thing,  but  leaves 
Mortuaries  to  be  paid  as  before. 

A  Mortuary  was  formerly  ufed  to  be  paid  by  the  Executor  next 
to  the  Heriot,  and  before  the  Debts.  Fleta,  lib.  2.  c.  50.  BraUott, 
lib*  2.  fo. 60.  Britton3fo.  178.  Inft.  part.  i.fo.  185.  b.    .  ~    - 

If  a  Man  be  fixed  in  the  Spiritual  Court  for  a  Mortuary,  a  Prohi- 
bition will  lie.  T)oU*  (j  Stud,  lib.  2.  c.  55.  Though  it  appeareth 
by  the  Statute  13  E.  1.  commonly  called  Circumfpeiie  agatis,  that 
Mortuaries  are  fuable  in  the  Court  Chriftian.  In  antient  Times4 
if  a  Man  died  poffefled  of  Three  or  more  Cattel  of  any  Kind,  the 
beft  beifig  kept  for  the  Lord  of  the  Fee  as  a  Heriot,  the  fecond  was 
wont  to  be  given  to  the  Parfon  In  the  Right  of  the  Church.  Iujh 
part.  i.fo.  i8<j.b. 

But  here  it  may  be  demanded,  whether  the  Mortuary  ought  to 
be  paid  before  the  Goods  be  divided  amongft  the  Wife  and  the  Chil- 
dren, (where  (he  hath  a  Widow's  Part,  and  they  filial  Portions,  by 
the  Cuftom  of  the  Country  j)  or  it  ought  to  be  taken  out  of  the 
Dead's  Part  only.  To  which  Queftion  aniwering,  I  hold  it  more 
agreeable  to  the  Civil  and  Ecclefiaftical  Law,  that  it  ought  to  be 
fatisficd  out  of  the  Dead's  Part,  after  the  Divifion  of  the  Deceafed's 
Goods,  according  to  the  Cuftom  of  the  Country  :  And  my  Reafoa- 
is,  becaufe  a  Mortuary  is  of  the  Nature  of  a  Legacy,  and  termed  in 
Law  the  principal  Legacy.  Now  feeing  it  is  clear  that  Legacies  are 
to  be  paid  out  of  the  Dead's  Part,  therefore  the  Mortuary  is  to  be 
x  Mortuarium  effe  paid  out  of  the  fame  Part*;  yet  before  any  other  Legacies,  and 
legatum ,    nempc  witj10ut  any  Defalcation,  as  well  for  that  it  is  a  principal  Legacy, 

proanima  defuntti         ,       _        '      -     .       /..       - "\,  «,.    .  "...  *  *  r      J 

reliftum,    conftat  as  by  Force  ot  the  roreiaid  Statute. 

ex  glof.  in  c.  con- 

que'renre,  dc  otfic.  ordin.  ex.  &  Hofticnf.  ibidem,  verb,  mortuar.  icieoque  non  ex  affe,  fed  ex  ilia  parte  qiix 

dicitur  pars  deiun&i,  folvcndum;  nee  patitur  dcfalcationcm,  maximc  propter  Stat,  inde  cdir. 

Upon  the  whole  Matter,  Mortuaries  are  fuable  in  the  Spiritual 
Court,  tho'  fome  have  been  of  Opinion,  that  iince  by  the  Statute 
the  Sum  is  made  certain,  where  by  Cuftom  a  Mortuary  is  to  be 
paid,  that  an  Action  of  Debt  may  be  brought  for  that  Sum,  becaufe 
the  Statute  hath  made  it  a  Duty,  and  therefore  the  Law  will  give 
a  proper  Remedy  to  recover  it  ,•  but  fuch  Action  was  never  yet 
brought. 

But  an  Action  of  Debt  hath  been  brought  againft  a  Vicar  for  ta- 
king more  for  a  Mortuary  than  is  allowed  by  the  Statute,  by  which 
he  forfeits  fo  much  in  Value  as  he  took  more  than  is  limited  by 
that  Statute,  and  Forty  Shillings  to  the  Party  grieved.  See  the 
Precedent  in  Co.  Entr*  1 64. 
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§.  XVII.  Of  making  an  Account ;  and  foil,  of  the  Ne- 
ceffity  thereof. 

i.  'Divers  Rcafons  wherefore  Executors  are  to  account* 
2.  Whether  the  'Executor  be  fubjeZi  to  account  ■>  being  releafed  by 
the  'Teftator. 

HE  RE  it  may  be  confidcred  m,  how  needful  it  is  that  Exe-  m  Super hac  mate- 
cutors  fhould  be  accountable,-  to  whom  the  Account  is  to  *,'* £da a0^6^*"' 
be  made,  within  what  Time,  in  what  Manner,  and  what  Effects  uh.  vol.  '§.  noviflU 
the  fame  hath.  ™'^  n-  +  &  J£ 

How  (i)  requifite  and  needful  a  Thing  it  is,  that  Executors  fhould  t;t,  8"'c' 
be  charged  with  the  rendring  an  Account ;  the  unfaithful  Dealing  of 
Executors,  to   the  utter  undoing  of  many  fatherlefs  and  fricndlcfs 
Children,  is  a  Proof  over- well  known  n.     Surely,  if  it  ftand  with  n  Argument,  a  §. 
Reafon,   that  Stewards,   Receivers,   Bailiffs,   Tutors,    Fadors,   arid  ^"l^c  %  Aui 
fuch  as  have  to  deal  for  other  Perfons,  fliould  be  accountable  of  obiig." 
their  Stewardship  and  Offices  v  ;  with  great  Reafon  may  it  be  main-    T     ,    _    .,    . 

11  -^  n        i  i  i        i- .i  •    o  i  .         "  To.  dc  Camb.  in 

tamed,  that  an  Executor  mould  be  iubject  to  account  rather  than  <i.  §.  noviffimum, 
they  j  for  they  for  the  moft  Part  have  to  deal  for  fuch  as  be  living,  n-  '-.  Menoch.  de 
who  may  have  an  Eye  to  their  Doings  j  but  an  Executor  hath  to  "  ' J       • 2-  Ca  e 
deal  for  a  dead  Perfon,  who  neither  can  fee  nor  hear  if  his  Execu- 
tor deal  unjuftly.     Again,  if  the  Executor  have  well  and  faithfully 
executed  his  Office,  and  fully  difcharged  the  Truft  repofed  in  him, 
what  fliould  move  him  that  he  mould  not  willingly  make  a  due 
Account  thereof,  and,  thereby  obtain  an  Acquittance,  and  be  deli- 
vered from  the  Burthen  laid  upon  him  P  ?  On  the  contrary,  if  he  p  jo.  olden.  tra&. 
have  played  the  unjuft  Steward,  in  that  Cafe  ought  he  to  be  urged  de   e*ecu:or-  ulc- 
and  compelled  to  make  his  Account,  that  his  Fraud  and  Deceit  be- 
ing dete&ed,  he  may  be  juftly  punifhed,  and  others  by  his  Punifh- 
ment  premoniflied  ^.     By  this  alfo,  that  as  well  the  Civil  Laws  q  olden,  ubi  fupra. 
as  the  Ecclefiaftical  Laws  be  fo  precife  in  making  Inventories,  we 
may  learn  the  Neceffity  in  making  an  Account ;  for  if  Executors 
were  not  accountable,  the  Ufe  of  Inventories  were  to  little  Pur- 
pose r.  r.  J0,  de  Canib.  in 

To  conclude,  all  equal  Laws  of  every  well-governed  Common- d-^,novum' 
wealth  have  favoured  the  Execution  of  Teftaments  and  laft  Wills 
of  Men  deceafed,  and   have  had  fpecial  Care  that  they  fhould  not 
be  fruftrated  ;  and  therefore  no  Man  can  with  fafe  Confcience  fpeak 
againft  the  rendring  an  Account  f.     Infomuch  that  if  (  2)  the  Tefta-  r  old.  d.  traft.  tit; 
tor  mould  difcharge  his  Executor  from  making  an  Account,-  yet  if  8. 
the  Executor  deal  fraudulently,  the  Ordinary  may  in  his  Drfcretion  t  L;nt1>  in  c  rell-. 
exacl:  an  Account  at  his  Hands,  for  the  Reformation  of  fuch  Fraud  l.  giofa.  verb  mio- 
For  it  is  not  to  be  prefumed  that  the  Teftator,  in  granting  to  thenera- dc.teftam- '• 

,  .    r  c  ,  .  A  i-  1      i  •    i        i  1       ?•    provinc.  conft. 

Executor  Immunity  rrom  making  an  Account,  did  think  that  thecant.jo.deAthon. 
Executor  would  deal  unjuftly  and  fraudulently  u,  and  fo  did  not  par-  in  magna  gioff  in 
don  any  fuch  Injuftice  and  Fraud,  whereof  he  had  no  Conceit  x ;  dlex^'tejfcmvfo! 
but  rather  hoped  that  the  Executor  would  difcharge  his  Office  withde  Canib.  &  Jo. 
all  Fidelity,  fo  that  there  fhould  not  need  any  Account,  and  in  that?ldsn;a1?cis  fuPe" 
Refped  only  (I  mean  in  the  Cafe  of  his  Fidelity)  did  acquit  him  „  Lin.  jo.de  Canib. 
from  rendring  an  Account  y.  &  Jo-  olden,  ubi 

fupra. 

*  L.  (iquis.fF  delcg. 
L  1  1  By  y  Lind  ubi  fupra. 
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%  ]ac.  2.  c  17.  By  a  Statute  made  Anno  1  Jac.  2.  'tis  enacted,  That  an  Admi- 

nifirator  Jhall  not  be  cited  to  give  an  Account  of  the  perfonal  Eft  ate 
of  the  Inteftate,  othenvife  than  by  an  Inventory,  nnlefs  it  be  at  the 
Inftance  of  fome  Perfon  in  Behalf  of  a  Minor,  or  of  one  ha- 
ving a  T)emcmd  out  of  fuch  perfonal  EJlate,  as  Creditor,  or  next 
of  Kin. 

Now  fince  the  Inventory  mews  with  what  he  is  charged,  fo  the 
Account  to  be  given  by  him  mult  be  his  Difcharge,  and  that  is 
what  he  can  prove  to  be  laid  out  in  Funeral  Expences  ;  the  Charges 
in  making  the  Inventory;  and  where  there  is  an  Executor,  the 
Charges  of  proving  the  Will,  the  Payment  made  of  all  pift  "Debts  and 
Legacies ;  fuch  an  Account  will  difcharge  him  of  all  Suits  in  the 
Spiritual  Court,  but  not  of  Suits  at  Common  Law,  for  there  every 
Particular  muft  be  again  proved. 

1  inft.  90.6.  My  Lord  Coke  tells  us,  that  in  his  Time  it  was  attempted  in 

Parliament  to  give  an  A&ion  of  Account  againjl  the  Executors  of 
Guardians;  but  it  could  never  be  effected  ;  this  is  now  done  by  the 

4  &5  Annse, c. i<5.  Statute  4  Anna,  by  which  'tis  enacted,  That  an  Accou7it  fhall  lie 

part.  45.  againft  a?i  Executor  or  Ad?mniflrator  of  a  Guardian,  Bailiff',  or 

Receiver,  &c.  a?id  the  Auditors  Jhall  examine  the  Parties  on  Oath, 
and  fhall  be  allowed  as  thought  reafonable  by  the  Court,  by  the  Par- 
ty, on  vohofe  Side  the  Balance  floall  be. 

§.  XVIII.  To  whom  the  Account  ought  to  be  made. 

1.  The  Account  is  to  be  made  to  the  Ordinary. 

2.  Whether  the  Account  is  to  be  made  to  the  Creditors  or  Lega- 

taries. 

3.  Whether  the  Accoimt  is  to  be  ?uade  to  the  Co-Executor. 

THE  (1)  Account  is  to  be  made  by  the  Executor  to  the  Bi=- 
mop  or  Ordinary,  to  whom  the  Probate  of  the  Teftament  apper- 
teft.  c.  Stat.  <j.  &  taineth  *  ;  who  therefore  not  unaptly  may  be  termed  the  Executor 
poftq.  de  teftam.  I.  of  Executors,  becaufe  he  examineth  the  Account  of  every  Execu- 
cVm0jo.deCa?ib: tor  '  and  the  Father  of  the  Fatherlefs,  for  that  to  poor  Orphans  he 
de  Exec.  ult.  vol.  2.  is  inftead  of  a  Father  r,  in  providing  how  they  may  maintain  that 
partic  §.  novifn-  which  [s  ieft  unto  t}iem  by  tne  Teftament  of  their  Father  or  other 

mum.  Per.  L.  imlli.  n     /■        j  /•  1 

C.deEpif.&cieric.  Perlon  decealed. 

tjo.deCamb.ind.  And  though  (2)  it  feemeth  that  the  Executor  is  not  bound  to 
S.noviflimum,n.s».  msfoc  an  Account  to  the  Legataries  or  Creditors  extrajudicially  "; 
«  jo.  de  Canib.  in  yet  I  fuppofe  that  at  the  Inftance  of  fuch  Legataries  and  Creditors, 
d.  §.  noviffinmm.    ke  may  be  compeued  to  render  an  Account  to  the  Ordinary  judi- 

*  Per  ea  quae  inte-  cially  x. 

rius    fenbunmr,      To  /  »  ^   (wftKjn   whether  an  Executor  be  bound  to  make  an 

Account  to  his  Co-Executor,  it   is  anlwered,  That  extrajudicially 

y  Lind.  in  d. c.  flat,  an  Executor  may  exad  an  Account  of  his  Co-Executor,  but  not  in 

§.  &  poftq.  verb.  Judgment  y :   but  the  Ordinary  may  call  them  both,  or  cither  of 

rationem,    in    nn.  .\  •     i-    ■    1    a  ..  J 

gioff.  ibidem.        them,  to  a  judicial  Account  z. 

*  L.  2.  de  adminift. 
tut.C.Lind.ubi  fupr. 
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§.  XIX.  Of  the  Time  of  the  Account. 

1 .  The  Time  is  left  to  the  Vifcretion  of  the  Ordinary. 

2.  Of  the  general  and  particular  Account. 

THE  (1)  Time  appointed  for  making  the  Account  feemcth  to 
be  arbitrary,  that  is  to  fay,  left  to  the  Difcretion  of  the  Or- 
dinary a.     And  (2)  altho'  it  may  feem  that  the  Executor  ought  not a  Text,  in  c.  Srat. 
to  be  called  to  a  general  Account  of  his  whole  Executorfhip,  before  LS.^'^provit 
he  have  had  fufficient  Time  for  the  Performance  of  the  Will  b,  ciai.  conft.  Cam. 
(which  is  a  Twele-month  c  ; )  neverthelefs  in  the  mean  Time,  if  LLina  in  d>  c-  f 
the  Executor  do  not  adminifter  faithfully,  or  if  the  Ordinary  think  Con^nie"a&  verb! 
it  convenient,  the  Executor  may  be  compelled  to  make  a  particu-  rationem  reddere. 
lar  Account  d  ;  and  lb  in  divers  Refpe&s  the  Law  hath  appointed  IJf&deivBoL  in 
the  Time  diverfely.  c.  ma,  nobis,  dc 

tefta.  extra.  Covar. 
in  c.  3.  eod.  tit.  •>  Lind>  in  d.  c.  Stat.  Verb,  congriic,  &  verb,  rationem  reddere.  Jo.  de  Canib.  de  exec, 
ult.  vol.  §.  noviflimum,  q.  ioi 

But  whatfoever  the  Law  hath  determined  herein,  it  is  for  the 
moil  Part  every  where  within  this  Realm  obferved,  that  the  Exe- 
cutors promife  to  the  Ordinary,  by  Virtue  of  their  Oath,  to  make 
a  true  and  perfecl  Account  whenfoever  they  mail  be  thereunto 
called  by  the  faid  Ordinary  e  ;  and  therefore  may  be  called  to  a  e  Text,  in  d.  j. 
general  Account  within  the  Year  f  ;  yet  I  refer  the  Reader  to  the  P^JJ"  J  Athon, 
feveral  Stiles  of  feveral  Courts,  for  his  farther  Information  in  this  gloff. in  Legatin. if. 

Behalf  bertat,verb.approb. 

§.  XX.  Of  the  Manner  of  making  an  Account. 

1.  What  'Proof  is  requifite  in  the  Account. 

2.  Of  the  'Distribution  of  the  Refidue. 

3.  Of  the  Office  of  the  Ordinary  in  the  Account. 

4.  What  Manner  of  Expences  are  to  be  allowed  to  the  Execuioi\ 

5.  Of  the  Citation  in  the  Account. 

IF  we  refpeft  what  is  to  be  performed  by  the  Executor  who  ma- 
keth  the  Account  g;  he  is  not  only  to  declare  what  Goods  and  g  De  forma  redder 
Chattels  belonging  to  the  Teftator  he  hath  received  h,  and  what  dj  rationem  prs- 
Debts  and  Legacies  he  hath  paid  for  the  Teftator  *,  and  to  (1)  make  ^raft.  dc  execur. 
due  Proof  of  every  Payment,  that  is  to  fay,  of  leffer  Sums  by  his  ult.  vol,  tit.  8.  & 
Oath,  and  of  greater  Sums  by  other  Proofs  'k,  fuch  as  the  Ordinary  ^"fj1;  cdae  2^b' 
mall  allow1;  but  alfo  if  (2)  any  Thing  do  remain  of  the  fajidj,  Molin'eus  in  con. 
Goods  and  Chattels  In,  the  Funerals  together  with  the  Debts  and  ^et"d-  Parif-  §■  <*> 
Legacies  fatisfied  and  difcharged  D,  the  fame  ought  to  be  distributed,  ?  Molin.  'ibid. 
and  converted  in  pios  ufus  °.     Neither  ought  the  Executor  to  ap-  k  Jo.  And.  in  ad- 

dic.  ad  Specul.  de 
Inftr.  edit.  %.  nunc  vero.  verf.  quid  fi  executor.  Lind.  in  c.  ftatutum.  Verb,  reddere  rationem.  lib.  5.  provin, 
conftit.  Cant.  Jo.  de  Athon.  in  Legatin.  libcrtat.  de  executor,  teftam  Mafcard.  Traft.  de  probac.  verb,  ex- 
penfx,  concluf.  722.  '  Mcnoch.  d.  cafe  209.  Old.  de  exec.  ult.  vol.  tit.  S.  Mafcard.  de  probac.  coneluf. 
720.  '"  L.  cum  fervus.  ft",  de  cond.  &  demon.  n  Magn.  char.  e.  1S.  °  In  c.  ftatutum.  §.  ftatuimus, 
de  tefta.  lib.  5.  provincial,  conftit.  Cant.  c.  cum  tibi.  de  tefta.  cxtr.  Plowd.  in  caf.  inter  Norwood  &  Read. 
DoS.  &  Stud.  lib.  2.  cap.  10.  circa  medium. 

L  1 1  2  ply 
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ply  any  Part  thereof  to  his  own  private  Ufe,  more  than  is  given  him 

by  the  Teftator,  or  which  the  Ordinary  fhall  allow  him  for  his  La- 

pText.  ind. §.  fta-  bour,  or  for  the  like  Confideration  P.     But  of  this  Diftribution  of 

menimeiimTprout tne  Rciidue  {in  pios  ufus)  there  is  but  fmall  Ufe  in  thcfe  Days,  as 

fupra  fcripfi  cad.  well  for  that  the  Reiidue  is  commonly  left  to  the  Executors  ,•  as 

parr.  §.  1  m  fin.     ajf0  for  tjiat  Executors  are  afraid  that  fome  unknown  Debts  due 

by  the  Teftator  mould  afterward  arife,  and  fo  may  be  compelled  to 

pay  the  fame  out  of  his  own  Purfe. 

If  we  refpedt  (3)  what  is  to  be  performed  by  the  Ordinary  in  the 

Making  of  this  Account,  I  fuppofe  that  it  doth  appertain  unto  his 

Office,  not  only  to  examine  the  Account,  and  to  fee  whether  the 

fame  be  rightly  calculated,  and  whether  the  Accountant  do  charge 

himfelf  with  the  Receit  of  the  whole  Goods  and  Chattels  of  the 

Teftator,  and   how  much  he  hath  disburfed,  either  for  Funerals, 

1  Menoch  d.  cafe  Debts,  or  Legacies  ^ ;  but  alfo  to  have  Regard  what  manner  of  Ex- 

209.  old.-d.  nt.  s.  pences  the  Accountant  requireth  to  be  allowed  unto  him  ,•  for  (4) 

delicate  Expcnces  are  not  to  be  allowed,  but  honeft  and  moderate, 

f  d.  c.  ftatutum.  §.  according  to  the  Condition  of  the  Perfons  r.     And  after  due  Exa- 

ftatuimus.  old.  d.  ruination  of  the  faid  Account,  the  Ordinary  finding  the  fame  to  be 

true  and  perfect,  may  pronounce  for  the  Validity  thereof,  and  fo 

acquit  the  Executor  fo  far  forth  as  appertainetli  to  the  Ecclefiaftical 

f  De  qua  re  atten-  Court  f.     But  if,  upon  the  Examination  of  the  faid  Account,  it  do 

que  fori  ftylus.      appear  that  the  Executor  hath  not  dealt  faithfully,  the  Account  is 

'Videinfr.§. prox.  to  be  rejected  c. 

Levant  Cafe.  The  Ordinary  may  call  an  Adminiftrator  to  Account,  but  he  can- 

not compel  him  to  diftribute  the  Surplus  of  the  Inteftate's  Goods ; 
'tis  true,  he  was  to  account  when  required,  but  was  not  bound  to 
do  it  before  he  was  lawfully  cited,  and  by  Confequence  could  not 
be  cited   ex   officio;    all  which   appears  by  the  Condition  of  the 
Adminiftrator's  Bond  to  the  Ordinary  before  the  Statute  22  Car.  2. 
iz  &  15  Car.  2.  but  by  that  Statute  'tis  cna&ed,  'That  all  Ordinaries  having  'Power 
c.  10.  Anno  1620.  t0  grant  Adminifration,  JJjall  take  Bonds  with  Sureties  in  the  Name 
of  the  Ordinary ',  with  a  Condition  to  exhibit  a  true  Inventory  of 
*(i.c.)Thefe  Words  the  Goods,  &c.   and  truly  to  *  adminifter  the  fa?ne  according  to 
hi"  h   cm^ed '"  Lazv,  and  to  pay  the  Rejidne  as  the  Ordinary  Jhall  direfi,  who  hath 
comug  '      '    °~  Power  to  call  the  Adminiftrator  to  account ,  and  to  order  a  'Diftri- 
bution of  the  Surplus,  after  Debts,  Funerals,  and  juft  Expences 
allowed,  and  to  compel  the  Adminiftrator  to  pay  the  fame  by  the 
Ecclefiaftical  Laws. 
Lls7i 8^'    s  r        After  this  Statute  Debt  was  brought  on  a  Bond,  conditioned  for 
the  Payment  of  300/.  wherein  one  Brown  was  bound  to  the  Arch- 
bi/hop,  that  the  Adminiftrator  of  T.  S.  fhould  truly  adminifter  and 
exhibit  a  true  Inventory  of  the  Inteftate's  Eftate,  and  to  give  a  juft 
Account  of  his  Adminiftration,  &c.  the  Defendant  pleaded  that  he 
had  exhibited  a  true  Inventory,  and  given  a  juft  Account  j  the  Plain- 
tiff replied,  that  the  Inteftate  owed  200/.  to  E.  G.  by  Bond,  and 
that   his  Goods  to  that  Value  came  to  his   (the  Adminiftrator's) 
Handi,  and  afligns  the  Breach  in  not  paying  that  Debt ;  and  upon  a 
Demurrer  to  this  Replication  the  Plaintiff  had  Judgment ;  but  it 
was  reverfed  in  the  Exchequer- Chamber,  becauic  the  Breach,  was 
not  within  the  Meaning  of  the  Condition  of  that  Bond. 

Salkeld,  who  reports  the  lame  Cafe,  tells  us,  the  Queftion  was, 
whether  an  Adminiftrator  was  obliged  by  the  Bond  to  account  be- 
fore he  was  cited ;  and  that  it  was  adjudged,  that  any  Perfon  who 
2  by 
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by  Law  is  entitled  to  a  diftributive  Part,  may  in  Confcquence  fuc 
for  an  Account^  as  a  Legatee  might  before  the  Statute,  for  the  next 
of  Kin  is  a  Legatee  by  the  Statute  j  now  before  the  Statute,  the  Ad- 
ministrator was  to  account  when  required ;  but  fince  the  Statute 
the  Condition  of  the  Bond  is  to  account  at  a  certain  Day,  which  he 
muft  do  at  his  Peril,  and  without  being  cited  j  but  then  his  Account 
is  not  examinable,  unlcfs  controverted  by  fome  Perfon  who  hath 
an  Intcrcft  ;  fo  that  the  Condition  of  the  Bond  is  to  account  ^  and  not 
to  pay  the  Debts  of  the  Inteftate ;  therefore  the  Bond  mail  not  be 
afllgned  or  put  in  Execution,  and  a  Breach  alledged  for  Non-pay- 
ment of  a  Debt,  for  that  was  never  intended  by  the  Condition. 

Now  whether  (5)  we  refpecl:  the  Office  of  the  Accountant  or  of 
the  Ordinary,  this  is  perpetually  to  be  obferved,  that  the  Creditors  ' 
to  whom  the  Teftator  did  owe  any  Thing,  and  the  Legataries  to 
whom  the  Teftator  did  bequeath  any  Thing,  and  all  others  having 
Intereft,  are  to  be  cited  to  be  prefent  at  the  Making  of  the  faid  Ac- 
count !t  i  otherwife  the  Account  made  in  their  Abfence  (and  they  ne- 
ver  called)  is  not  prejudicial  unto  them  x.  edit.e§.  nunc  veto 

aliqua,n.45.  Lind. 
in  d.  c.  ftatutum.  §.  8c  poftquam.  verb,  ordinarius.  '  L.  de  nnoquoque.  ff.  de  re  jud.  &  DD.  ibid.  &  fupr, 
cad.    part.  §.  14. 

§.  XXI.  Of  the  End  and  Effect  of  an  Account* 

1.  'The  Making  of  an  Account  ordained  in  favourable  Regard  of 

Tefiaments. 

2.  The  Effect  of  a  perfect  and  jufi  Account. 

3.  The  Effect  of  an  unperfeU  Account. 

THE  (1)  End  for  which  it'  is  ordained,  that  every  Executor 
mould  be  fubjeft  to  make  an  Account,  is  this,  that  the  law- 
ful Teftaments  of  them  which  depart  this  Life  mould  be  fully  ac- 
complished, according  to  their  true  and  honeft  Intents  j  and  that  the 
Occafion  of  defrauding  the  dead  Man,  and  mifpending  his  Goods  by 
unhoneft  Executors,  might  be  prevented  y.  y  j0.   de  Canib, 

Traft.de  exec.  uit. 
vol.  §.  noviflimum.  Jo.  Olden,  eod.  Tract,  tit.  8.  &  fupr.  ead.  part.  §.  1?. 

The  (2)  Efted  which  arifeth  of  a  true  and  juft  Account  is  this  j 
the  Executor  having  well  and  faithfully  performed  his  Office,  and 
made  his  Account  accordingly,  ought  to  be  acquitted  and  difcharged 
from  farther  Moleftation  and  Suits,  as  one  that  hath  fully  admini- 
ftred  and  finifhed  his  Office  z  ;  neither  is  he  to  be  called  by  the  Or-  z  ^cho6h  d  cafe. 
dinary  to  any  farther  Account  a.  209.  in  g„4  Brook 

Abridg.   tir.  admi- 
nift.  n.  14.        a  L.  Semel.  C.  de  Apoch.  Olden,  de  exec.  ult.  vol.  tit.  8.  n.  1  ?< 

But  this  final  (3)  Difcharge  and  Acquittance  cannot  be  obtained, 
until  the  Executor  have  fully  adminiftrcd  and  accounted.    And  if 
any  inferior  Judge  (I  mean  under  the  Degree  or  Dignity  of  a  Bi- 
ihop)  do  grant  unto  any  Executor  Letters  of  Acquittance  or  final 
Difcharge,  before  a  lawful  Account  of  full  Adminiftration  and  faith- 
ful Execution  be  made,  that  Judge  is  ipfo  faUo  fufpended  ab  in-  b  c  fin  dc  teftan) 
grefj'u  Ecclejia  by  the  Space  of  fix  Months  b.     Befides  that  the  Ac-  li.  3.  proving  con- 
quittance  it  felf  doth  not  benefit  the  Executor,  when  it  appeareth  *£:  Can.r- in  fin- 
that  he  hath  not  fully  and  faithfully  adminiftred  c.  verb  acquictanW- 

§.  XXII.  mm. 
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§.  XXII.    Of  the  Executor  refufing  the  Executorfhip, 
and  what  he  is  to  take  Heed  of.     See  antea,  Cap.  1. 


I 


i.  The  Executor  refolded  to  refufe,   mitjt  not  meddle  as  Exe- 
cutor. 
2.  Who  is  [aid  to  meddle  as  Executor,  or  not. 

F  the  (i)  Executor  named  in  the  Teftament  refolve  not  to  ftand 
to  the  Executorfhip,  but  to  refufe  the  fame ;  then  rauft  he  be- 
ware that  he  do  not  admin  ifter  the  Goods  of  the  Deceafed  as  Exe- 
tor  ,•  for  having  once  adminiftred  as  Executor,  he  may  at  any  Time 
4  Panor.  in  c.  Jo-  after  be  compelled  to  undergo  the  Burthen  of  an  Executor  d,  and 
hanncs  Boi.  in  a  alfo  may  be  fued  as  Executor  by  the  Creditors  of  the  Teftator  $ 
tua^nobis.  de  tefta.  t[-,OUgh  ne  cannot  fUe  others  as  Executor,  for  that  he  hath  not  the 
e  Perkins  tit.  tefta-  Will  under  the  Ordinary's  Seal  c. 

ment,fol.93.Plowd. 

in  Cafe,  inter  Grcisb.  &  Fox.  Brook  tit.  exec.  cap.  49. 

A  (2)  Man  is  then  faid  to  admin  ifter  as  Executor,  for  that  there- 
by he  may  be  compelled  to  ftand  to  the  Executorfhip,  when  he 
f  L.  pro  hsred.  ft",  doth  perform  thofc  Acts  which  be  proper  to  an  Executor  f  j  as  to 
de  acquir.  ha  red.  pay  the  Debts  due  by  the  Teftator,  or  to  receive  any  Debts  due  un- 
uIt.ntvoi.eub.n^i2. to  ^e  Teftator,  or  to  give  Acquittances  for  the  fame  s,  with  other 
tit.  9.  ri.  18.  fuch  like  Acts  h. 

8  Ma  (card,  de  pro- 

bac.  conel.  44.  n.  5.  29.  45.  Fits.  Abridg.  tit.  executor,  n.  3S.        h  Aditio  hasreditatis  quomodo  probatur  co- 

piofe  Mafca.  Traft.  de  probac.  qui  per  multas  conclufioncs  hanc  m&teriam  profequitur  in  verb-  aditio. 

43  Elk.  cap.  8.  By  tbe  statute  43  Eiiz,  'tis  cnaded,  that  if  any  Terfon  Jhall 
obtain  Goods  or  Debts  of  the  Intefiate,  or  by  Fraud  releafe  or  dif- 
charge  Debts  due  to  him,  as  by  procuring  a  Stranger  who  is  poor  to 
have  the  Adminif  ration  granted  to  him,  and  with  an  Intent  to  ob- 
tain the  Intefiate  s  Eftate,  and  not  upon  any  valuable  Confideration, 
or  in  Satisfaction  of  jitft  'Debts,  anfwerable  to  the  Value  of  the 
Goods  or  Debts  Jo  obtained,  he  JJjall  be  charged  as  Executor  de  fon 
tort,  to  the  Value  of  thefe  Debts  or  Goods ;  howbeit,  he  flail  be  al- 
lowed fuch  reafonable  Deductions,  as  other  Executors  or  Jdminijlra- 
tors  ought  to  have. 

There  are  feveral  Acts  which  amount  to  an  Executorfhip  de  fon 
tort,  as  may  be  feen  in  many  Inftances  following,  and  generally  by 
all  Acts  of  slcquijition,  Transferring,  or  Getting  the  'Pcjjejfwn  of  any 
Goods  or  Eftate  of  the  Deceafed ;  but  not  by  Acts  of  'Piety  or  Cha- 
rity, fuch  as  providing  Neceflarics  for  his  Children,  or  by  feeding: 
and  prcferving  his  Cattle,  by  repairing  any  of  his  Buildings  in  De- ; 
lay,  or  by  taking  an  Account  of  his  Eftate,  or  making  an  Inventory  [ 
of  his  Goods,  as  may  be  feen  hereafter. 
c  Now  as  to  the  ToJJejfion  of  his  Goods  this  Cafe  happened  j  one 

Dyer7o5."bT  """  had  the  PoffefFion  thereof,  without  doing  any  Act  as  an  Executor, 
1  Roll.  Abr.  pt8.  cither  by  paying  or  receiving  Debts  or  Legacies,  or  in  any  wife 
s*  c  difpofing  the  faid  Goods :  It  was  the  Opinion  of  Dyer,  that  the  bare 

Poflcluon  of  the  Goods  made  the  Perfon  Executor  de  fon  tort,  be- 
2  eaufe 
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caufe  by  that  Means  the  Creditors  had  Notice  whom  they  might 
fue  j  but  my  Lord  Rolle  in  abridging  that  Cafe,  tells  us,  that  it  did 
not,  for  if  an  Action  mould  be  brought  againft  him  as  Executor  de 
[on  tort,  he  might  difcharge  himfelf  by  fpecial  Pleading,  mewing 
how  and  in  what  Manner  he  intermeddled. 

It  mud  be  admitted  that  if  a  Stranger  (one  I  mean  who  is  neither 
Executor  nor  Adminiftrator)  fhall  affume  upon  him  the  Office  of 
an  Executor  or  Adminiftrator,  by  ufing  the  Goods  of  the  Deceafed, 
or  by  taking  them  into  his  Pofieifion  j  this  is  a  fufficient  Adminiftra- 
tion  to  charge  him  as  Executor  of  his  own  Wrong,  whereby  they,  to 
whom  the  Teftator  was  indebted,  may  recover  their  Debts  againft 
him  ;  if  there  be  no  other  Executor  or   Adminiftrator,  who  hath 
proved  the  Will,  or  adminiftred  the  Goods  of  tho  Deceafed,  againft 
whom  the  Creditors  may  have  Action  for  the  Recovery  of  their 
Debts  *.     But  when  the  Will  is  proved,  or  Adminiftration  granted, ,  Do  Coke  ];b>  , 
and  they  intermeddled  ;  in  this  Cafe,  albeit  a  Stranger  take  the  D2-relationum,fol.j3, 
ceafed's  Goods  into  his  own  Hands,  challenging  them  for  his  own,  34'  in  Read's  Caie. 
and  do  ufe  and   difpofe  them  as  his  own,  yet  this  doth  not  make 
him  Executor  of  his  own  Wrong  by  Conftruction  of  Law;  becaufe 
there  is  another  Executor  of  Right,  whom  the  Creditor  may  charge, 
and  againft  whom  he  may  bring  his  Action  k.     And  thofe  Goods  k  Remediuhi  ordi- 
which  the  right  Executor  taketh  forth  of  the  other's  Pofieifion,  af-  harium  fack  ccf- 
ter  he  hath  adminiftred,  are  Affets  in  his  Hands '.     And  vet  for  all  ^re  extraordinarj- 
this,  albeit  there  be  an  Executor  which  doth  adminiftcr,  yet  if  the  auxilium  ordinari- 
Stranger  take  thofe  Goods,  and  claiming  to  be  Executor,  pay  Debts  uffl<^.IB  auxflio  in 
and  receive  Debts,  or  pay  Legacies,  and  intermeddle  as  Executor j  Sua'aT  in '"a™: 
there,  becaufe  of  fuch  exprefs  Adminiftring  as  Executor,  he  may  be  el.  2.  de  minor,  rf. 
charged  as  Executor  of  his  own  Wrong,  although  there  be  another  L  ^°-   Coke    ubl 
Executor  of  Right  m ;  as  in  the  former  Cafe,  where  he  doth  take  ."ibidem,  nnde  ti- 
the Goods  of  the  Deceafed,  before  the  right  Executor  hath  taken  bi  impurct,   quia 
upon  him  the  Executorfhip,  or  proved  the  Will ;  in  which  Cafe  he  jj^"*  ZTJl 
is  chargeable  as  Executor  of  his  own  Wrong,  whereas  the  right  Exc-  prteflk  nocenti  qu» 
cutor  mall  not  be  charged  but  with  thofe  Goods  which  come  to  his  faf^o?  Iff* 
Hands  after  he  hath  affumed  upon  him  the  Charge  of  executing  the    '  (  rcg'JU  ' 
Teftator's  laft  Will  n.     And  here  alfo  it  is  to  be  noted,  that  a  "Man  « Do.  Coke  ubi  fup. 
fhall  be  charged  as  Executor  of  bis  own  Wrong,  which  taketh  into 
his  Hands  any  of  the  Goods  of  the  Deceafed,  although  the  Tefta- 
tor were  indebted  unto  him,  and  he  only  intending  to  fatisfy  his  own 
Debt,  doth  take  and  retain  fo  much  of  the  Deceafed's  Goods  as  doth 
countervail  his  Debt,  and  no  more  °  ,-  for  he  may  not  be  his  own  » Do.  Coke  lib.  5. 
Carver  in  this  Cafe  P,  becaufe  of  the  great  Inconvenience  and  Con-relarionumjoi  30. 
fulion  which  otherwife  would  infue,-  for  then,  whenfoever  any  died '"^  ouh-.rafc'ru- 

1    1        1  1  1  •     y-i        1  11  1  1  r~  ,-.     JNemini  licet  iibi 

indebted  more  than  his  Goods  would  extend  to  difcharge,  every  of  jusdicere.L.imi.c. 
the  Creditors  would  ftrive  to  fatisfy  himfelf  firft,  and  by  Force  or  Nequisincauf.fan. 
other  Means  bar  the  reft  from  their  Right,  contrary  to  Right  **.       q   Nemo  c*  dolo 

,         T  a-  e  fuv    debet    repor- 

tare  commodum.  L.  i.  tt.  Imo  fraudibus  8c  dolis  omnibus  modis  occurr.  C.  fedes.  de  refer,  ex. 

But  in  fome  Cafes,  though  there  is  an  Executor  de  fon  tort,  yet  Whhmore  v  Porter, 
he  mail  not  be  charged  as  fuch,  becaufe  that  Wrong  may  be  purged  Cro-  °M>  88, 
by  a  fubfequent  and  lawful  Adminiftration  ,-  as  where  the  Mother 
poflefled  her  felf  of  the  Inteftate's  Goods  as  Executrix  de  fon  tort, 
and  the  Son  afterwards  took  out  Adminiftration,  and  paid  the  Debts 

as 
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as  far  as  the  perfonal  Debts  amounted,  being  to  the  Value  of  what 
his  Mother  had  received,  as  well  as  to  the  Value  of  what  he  had 
pofieffed,  being  the  Whole  of  the  Eftate  ;  then  one  of  the  Creditors 
brought  an  Aclion  againft  the  Mother  as  Executrix  de  [on  tort,  Hie 
pleaded  plene  adminijlravit ;  and  all  this  Matter  being  found  fbe- 
cially,  it  was  adjudged  that  fhe  was  not  liable  to  the  Suit  of  the 
Creditor,  becaufe  it  was  brought  after  Adminiftration  was  granted 
to  the  Son ;  for  in  fuch  Cafe  ftie  is  liable  only  to  him ;  and  if  me 
mould  likewife  be  liable  to  a  Creditor,  me  might  be  doubly 
charged, 
i  Vent.  34.9.  j3ut  many  Years  afterwards  the  Chief  Juftice  North  held  it  rea- 

fonable,  that  an  Executor  de  [on  tort  might  be  doubly  charged;  both 
at  the  Suit  of  the  rightful  jdminijlrator,  a?id  of  the  Creditor  j  as 
where  fuch  an  Executor  had  pofleffed  himfelf  of  the  Goods,  and  a 
Creditor  of  the  Inteftate  brought  an  A&ion  againft  him,  and  had  a 
VerdicT:  and  Judgment,  and  took  the  Goods  in  Execution  j  then  the 
rightful  Adminifttator  brought  an  Action  of  Trover  againft  him  for 
the  fame  Goods  j  and  it  was  held,  that  the  Execution  thus  executed 
would  not  difcharge  him  againft  this  Action  ;  'tis  true,  it  might  dis- 
charge him  againft  any  other  Creditor  of  the  Inteftate,  and  he  might 
plead  Riens  inter  manes^  but  not  againft  the  rightful  Adminiftra- 
tor, for  no  Man  fhould  intermeddle  with  another's  Eftate,  without 
any  Manner  of  Right. 

But  if  a  Man  do  thofe  Ads  which  are  not  proper  to  an  Execu- 
tor, he  is  not  faid  to  have  admin iftred  as  Executor  to  the  Effedt  a- 
*  Mantic.  de  con-  forefaid  r  ;  as,  to  feed  the  Cattle  of  the  Deceafed,  left  they  mould 
jea.  ult.  vol.  lib.  perifh.  f,  or  to  take  into  his  Cuftody  the  Goods  of  the  Deceafed,  to 
* d.^L/prq ^haer.  tne  E"^  ^ey  may  be  fafe  from  being  ftolen  or  purloined  r  j  or  to 
Fitzherb.  tit.  exjec.  difpofe  of  the  Teftator's  Goods  about  the  Funerals  u  j  for  thefe  be 
f'/f'       1      a    Deeds  of  Charity  common  to  every  Chriftian,  and  not  peculiar  to 

« d-  L.  pro  haerede.  J  J  ,  *   _ ;  „    - 

>■  Ead.  l.  pro  hser.  an  Executor  x.  Likcwile  to  make  an  Inventory  or  the  Goods  or 
&  ibi  dd.  Lind.  in  t|ie  Deceafed,  is  not  to  adminifter  as  Executor  y  ;  or  to  deliver  to 
St?"  exe™'.1*"!: tne  Wife  her  convenient  Apparel  z  ;  or  to  take  the  Teftator's  Horfe 
Brooktit.adminiftr.  and  ride  him,  or  to  ufe  him  as  his  own,  fuppofing  him  not  to  be 
"'  l.  i8  n  hoc  c  t'ie  Teftator's,  but  his  own  a  ;  or  to  take  of  the  Goods  of  the 
«nde  legit,  d.'  l!  Teftator  by  his  lawful  Gift  b.  And  generally,  whofoever  as  a  mere 
pro  hsr.  Fitz,.  tie  TrefpafTer  entreth  on  the  Goods  of  the  Teftator,  whether  it  be  to 
y  Man"!  dc  ronjea.  Things  living,  as  Horfe,  Kine,  Sheep,  or  dead  Things,  as  Pots,  Pans, 
ult.  vol.  lib.  12.  tit.  Dimes,  converting  the  fame  to  his  proper  Ufe,  and  not  to  the  Ufe 
o    n.  i5.  Jaf.  &  Q£  tjie  'peftator,  as  to  the  Payment  of  the  Teftator's  Debts  or  Le- 

Alex.  in  L.  ult.  §.  .  ,      ,  .       1      ■■•/.  J  -r-.  /» 

fm  autem.  c.  de  gacies,  doth  not  adminifter  as  Executor  c. 

jure  deli,  quae  opi 

nio  communis  eft,  adverfus  Bar.  &  ejus  fequaces,  ut  refert  Mafcard.  de  probac.  concl.  48.  fed  cum  diftinc- 
tione,  ut  ibi  per  eundem.  !  Brook,  tit.  admin,  n.  6.  Tu  autem  vide  Mafcard.  de  probac.  concl.  44. 
n.  46,  &c.  Dyer  fol.  \66.  a  Brook  tit.  admin,  n.  2S.  Hue  pertinct  quod  fcriptum  reliquit  Mafcard.  de 
probac.  concl.  45.  n.  46".  &c.  t  Brook  tit.  execut.  n.  162.  Mafcard.  d.  concl.  45.  n.  29.  &c.  '  Brook 
tit.  execut.  n.  165.  tit.  adminift.  n.  42. 

Which  former  Concluflons  are  generally  true,  whenas  another 
is  named  Executor^  and  as  Executor  hath  intermeddled  with 
the  Goods  of  the  Deceafed  j  for  then  he  which  did  without  Au- 
thority take  the  Goods  of  the  Deceafed  into  his  own  Poffefiion,  or 
difpofeth  thereof  to  his  own  private  Ufe,  ihall  not  be  fubje<5t  to 
be  fued  as  Executor  of  his  ov:n  Wrong  by  the  Creditors  of  the 
Deceafed,  feeing  they  have  Action  againft  the  right  Executor,  and 
he  again  hath  Action  againft  the  Occupiers  of  the  faid  Goods  with- 
4  out 
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out  Authority,  as  is  aforefaid  d.     What  if  the  Executor  named  in  d  SuPr(l  eoJ-  §•  ni 

the  Tcftament  prove  the  fame  ?  Whether  is  he  thereby  tied  to  fa-  *'"  a  cum  f^Ucn* 

tisfy  the  Creditors  of  the  Dcceafed,  as  one  that  hath  adminiftred? 

It  feemeth  that  he  is  not  e,  unlefs  alfo  he  pay  the  Fees  due  out  eLabiidg.dci  cafes 

of  the  Goods  of  the  Deceafed.     What  if  the  Executor  named  in  jjJfeAn.Dam.159;. 

the  Teftament   do  take  the  Goods  to  him  devifed  by  the  Will  Jpemreddit/mri* 

Whether  is  he  hereby  adjudged  to  have  adminiftred  as  Executor,  and  probario  teftamenti 

confequently  tied  to  anfwer  the  Creditors  as? Executor?  It  feemeth  fll°^sJ,i^tua-c' 

that  he  is  f,  unlets  they  had  been  dohvered  unto  him  by  another ;  ne. 

in  which  Cafe  it  feemeth  that  he  hath  not  adminiftred  to  the  Effect  *d;  Lfibrid2;-  dcz 

r        r  •  1  Cafes,  Seft.  10.  n- 

aforefaid.  ,.  fol.  l82i 

Howbeit,  in  thefe  Cafes  and  fuch  like,  whofoever  feareth  to  be 
adjudged  Executor  adminiftring  of  his  own  Wrong,  the  moft  fafe 
Courfe  is  not  to  meddle  at  all,  but  utterly  to  abftain  from  all  Man- 
ner of  Ufe  of  the  Teftator's  Goods  j  and  namely,  let  him  beware 
that  he  do  not  fell  any  Goods,  or  kill  any  Cattle  of  the  Deceafed  g  %  Brook  tir  admin, 

*  n.  26.  Quumvis 
jure  civili  csrto  certius  eft,  eum  qui  res  perituras,  quas  videlicet  fervando  fervari  non  polTunt,  diftraxit  -in 
ea  caufa  efle,  ut  pro  haerede  non  geflerir,  quia  hoc  non  adeundi  animo  faftum  eflc  prasfumitur.  d.  L. 
pro  hasrede. 

It  hath  been  a  Queftion  whether  there  can  be  an  Execntor  de  May°j  °f  Norwich 
fon  tort  of  a  Term  for  Tears^  becaufe  where  a  Man  enters  wrong-  shore  242.'. 
fully  he  is  a  T>iffeifori  and  not  a  'Termor  ;  but  'tis  now  adjudged,  3  Lev.  35.  s.  c. 
that  there  may  be  an  Executor  de  fon  tort  of  a  Term,  and  that  he  3  Mo<i  9°-  s- c 
is  punifhable  in  an  Action  of  Wafte. 

For  there  being  a  lawful  Term  in  Being,  he  in  Revcrilon  cannot 
maintain  an  Action  of  Trefpafs  during  that  Time ;  and  therefore 
'tis  reafcnable  he  fhould  have  a  Remedy  upon  the  Contract  againft 
him  who  claims  a  Title  by  that  Contract. 

And  as  to  an  Executor  of  an  Exec?itor  de  fon  tort-,  he  was  not 
liable,  for  the  Wafting  or  Converting  any  of  the  Goods  of  the  Tefta- 
tor,  at  Common  Law ;  but  this  is  now  remedied  by  the  Statute 
3oO>r.  2.  by  which  he  is  made' liable  as  their  Teftator  or  Inteftate  30  Car.  a.  c.  7. 
would  have  been,  if  he  had  been  living. 


M  m  m  Bv 
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By  what  Means 

TESTAMENTS 

O  R 

LAST  WILLS 

become  void. 
The  Seventh  Part, 


SECT.    I. 

i.  Teftaments  lofe  their  Force  two  Ways. 

2.  By  what  Means  Teftaments  are  void  from  the  Beginning. 

3.  By  what  Means  the  Teftamenty  once  good,  is  made  void  after* 

wards. 

4.  How  we  may  know  when  the  Teftament  is  void  from  the  Be' 
ginning. 


H 


Ithcrto  of  thofe  Things  which  appertain  to  the  Making  and 
Jccomplijhing  of  Teftaments:  Now  of  fuch  Things  as  tend 
to  the  TJiJfolution  thereof. 
Tho'  (1)  the  Means  whereby  Teftaments  and  I-aft  Wills  do  lofe 

*  De  quibiis  vigel.  their  Force  be  many  a  :  Yet  they  may  be  reduced  to  Two  b. 

in  fua  method,  jur. 

civil.  1.  9.  c  5.  cum  feq.        b  Vigl.  in  tir.  quib.  mod.  teft.  infir.  Inftit. 

The  firft  is,  when  (2)  there  is  fome  original  Defect  in  the  Tefta- 
e  l.  fi  quEramus.  ff.  ment  c  .  which  may  happen  divers  Ways :  Either  becaufe  the  Tefta- 

*  Vuw-a  part  ->.  tor  *s  ^uc^  a  Perf°n  as  cannot  make  a  Laft  Will  d ;  or  becaufe  the 
<=  Supra  parr.  "3.  Things  bequeathed  are  not  devifable  by  Will  e  i  or  becaufe  the 
'  Supra  part.  5.      Manner  of  the  Difpofition  is  unlawful  f  ,•   or  for  that  the  Perfon 

2  named 
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named  Executor  is  incapable  thereof;  or  for  fome  other  Caufe  here- 
after expreficd  8.     And  fuch  a  Teftament  or  Laft  Will  being  void  s    infra  §.  projr. 
originally,  or  from  the  Beginning,  is  called  nullum,  fomctimes  in-  c\in}  ^  fe^  "^ue 
jujitim,  or  nonjurefaftum  h.  \  Min1ffng.&  vfgl. 

The  other  Means  is,  when  (3)  the  Teftament  or  Laft  Will,  being  »n  d.  «*•  qui*>-  mod. 
free  from  original  Fault,  doth  afterwards  become  void  K     And  this tcft- infir; Inftu-  . 
alfo  may  happen  divers  Ways:  As  by  the  Making  of  a  later  Tefta* quK'mod.  tefta! 
ment  k  ;   or  by  revoking  or  cancelling  of  that  which  is  made  ' ;  or  infir. 
by  Alteration  of  the  State  of  the  Teftator  m ;.  or  by  forbidding  or  *  Jr  Vbu^od" 
hindering  the  Teftator  to  make  another  Teftament n  ;   or  if  he  that  tefta.  uifin'&Tnfr! 
is  named  Executor  will  not,  or  doth  become  unable  to  be  Execu-  §•  ^ 
tor  °  ;   and  by  many  other  Means  more  particularly  fhewed  here-  tefta.deLE&ulf! 
after  P.     And  this  Kind  of  Teftament  which,  once  being  good,  be-  §§•  15, 16. 
cometh  void  ex  poji  fatto,   is  fometimes  called  rnptum,  fometimes  T  §'  aiij"  rn*^?i' 

„  *.■.'.*  bus  mod.  telta.  in- 

tmtum  '.  fir.  &  infra. 

n  Tit.  (i  quis  ali- 
quem  teftari  prohib.   fF.  &  C.   &  infra  §.  18.  °  L.  i.  fF.  de   injuft.  rupt.  &  irrit.  teftam.  &  infr.  §.  19. 

v  Infr.  §.  20.  cum  reliquis  §§.  ufque  ad  finem.        1  Tit.  de  injuft.  rup.  &  irrit.  teftam.  ff.  d.  §.  alio.  Inft.  quib. 
mod.  tefta.  infir. 

Touching  the  former  of  thefe  void  Teftaments,  forafmuch  as  we 
have  already  declared  who  may  make  a  Teftament,   what  Thing 
may  be  difpofed,  what  Form  is  lawful,  and  who  may  be  Executor 
or  Legatary;  and  on  the  contrary,  what  Perfon  cannot  make  a  Te- 
ftament, what  Thing  cannot  be  devifed,  what  Form  is  not  lawful, 
and  what  Perfon  is  not  capable  of  an  Executorship  or  Legacy ;  it  is 
a  Matter  of  little  Labour,  and  lefs  Difficulty,  by  Examination  of 
the  Premifles,  to  collecl:  and  difcern  (4)  when  the  Teftament  is  ori- 
ginally void,  either  in  Refpecl:  of  the  Teftator,  or  of  the  Thing  be- 
queathed,  or  of  the  Form  of  the  Difpofition,  or  of  the  Perfon  of 
the  Executor  or  Legatary.     Whereunto  it  may  be  added,  that  the 
Teftament  is  originally  void,  or  at  the   leaft  voidable  by  Excep- 
tion, when  the  Teftator  is  compelled  by  Fear  r,   or  circumvented  r  infra  §.  pro*, 
by  Fraud  f,  or  overcome  by  immoderate  Flattery  %  to  make  the  [  Mra  f  ?• 
fame.    It  is  alfo  void  from  the  Beginning,  fometimes  by  Reafon  of     n  ra  5'4' 
Error  M,   fometimes  by  Reafon  of  Uncertainty  x,   and  fometimes  u  Infra  §•  j- 
by  Reafon  of  Imperfection  y,  and  fometimes  becaufe  the  Teftator  ]  ^faf™1**** 
hath  ntot ammurn  tefiandi  z,  a  Meaning  to  make  his  Teftament  or*  infra  §.'i3"' 
Laft  Will. 

Touching  the  other  Kind  of  thefe  Teftaments,  fuch,  I  mean,  as 
were  good  at  the  firft,  but  do  become  void  afterwards,  we  fhall 
fpeak  more  particularly  hereafter. 


M  m  ra  2.  §.  II,  Of 
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§.  II.  Of  the  Teftament  made  by  Fear, 

i .  Exception  of  Fear  deftroyeth  the  Teftament. 

2.  Whether  this  Exception  be  prejudicial  to  any  other  than  to  tht 

Aiithor  thereof. 

3.  What  if  the  Teftament  be  confirmed  zvith  an  Oath  ? 

4.  What  if  the  Force  be  not  of  prefent  Hurt  ? 

5.  What  if  the  Teftament  be  made  after  the  Time  of  the  Violence 

offered,  and  not  at  that  injiant? 

6.  Whether  the  Teftament  made  by  Fear  be  void  ipfo  jure. 

7.  Vain  Fear  hindereth  not  the  Validity  of  the  Teftament. 
Si.  The  Teftament  confirmed  after  Fear  paft,  is  good. 

9.  'The  Teftament  is  good,  faving  in  Favour  of  the  Author  of  this 
Fear,  and  his  Complices. 

1  o.  What  if  the  Teftator  proteft  that  he  made  his  'Tejiament,  be- 
ing compelled  by  Fear  ?  Whether  doth  this  Troteftation  maize 
void  the  Teftament  ? 

«  Nihil  confenful.  "j^TOthing  is  more  contrary  to  free  Confent  than  Fear  a.  (1)  There- 
beBar§"inLfffin  fi  *^™l  f°re  t^iat  Teftament  is  to  be  repelled  which  is  made  upon  juft 
quis  aiiqueni  tefta-  Fear  b.    Which  Conclufion  is  diverfly  both  extended  and  limited. 

ri  proliib.  ff.  Jaf  & 

Sich.  in  Rub.  fi   quis  aliquem.  C.  quarovis  communi  Do&orum  opinionc,   hujufmodi  teftament.  non  fit  ipfo 

jure  nullum,  ut  per  Graff.  Thcfaur.  coni.  op.  §.  tcft.  q.  23.  Soarex.  1.  rec.  ienten.  verb,  teftam.  n.  56,  57. 

The  firft  Extenfion  is,  that  the  Teftament  made  by  Fear  is  unef- 
fe&ual,  not  (2)  only  in  Rcfpeft  of  that  Perfon  who  put  the  Tcfta- 
qu^aiiq'u.^ohib. tor  in  Fcar>  but  in  RefPe£  of  other  Perfons  alfo  e;  tho'  ignorant  of 
ff.  B*r  in  h.l.  fin!  that  Fear  wherewith  the  Teftator  was  conftrained  in  their  Behalf  d. 

Boff  craft,  va.    tit, 

de  his  qui  prohib.  aliquem  ceftari,  n.  4.         d  Bar.  &  Boff.  ubi  fupr.  Contrar.  tamen  opinionem  tcnent  Jaf.  & 

Sichar.  in  Rub.  fi  quis  aliquem.  C.  Sed  diftingue,  ut  infra  in  limitac.  4. 

Secondly,  The  (3)  Teftament  is  overthrown  by  the  Exception  of 
Fear,  tho'  the  Teftator  did  with  an  Oath  confirm  the  fame  during 
e  Qiiamvis  de  pa-  the  Fear  c.     For  where  a  Man  being  overcome  with  Fear,  to  the 
a's-  '• 6-  End  he  may  efcape  that  Danger,  doth  fwear  to  perform  that  Thing 

which  he  intendeth  not  with  his  Heart;  this  Oath  doth  not  give  any 
fpD.  in  d.e.quam- Strength  to  that  Aclf:  But  contrari wife,  the  A&c  is  fo  much  the 
vis.  Fehn.  m  c.  fi  weakcr    by  llow  much  the  Sufpicion  of  Fear  by  this  extorted  Oath 

vero.  de    jure  iur.  ,  >    .  • n  r  J 

extra.n.8.deciar.4.  is  made  the  ftronger.- 

Thirdly,  (4)  Not  only  that  Teftament  is  deprived  of  its  Validity 
which  the  Teftator  is  conftrained  to  make  by  prefent  Force  and 
Violence,  but  that  alfo  where  the  Teftator  is  but  only  threatned 
e  sichar. in d. Rub.  with  future  Evils,  being  fuch  as  may  move  juft  Fear".  Although 
fi  quis  aliquem.  c.  by  the  Civil  Law  in  other  Refpecls5  that  is  to  fay,  of  greater  or 
drup.Jinftit.§'deUa-"  letter  Punifhment  of  the  Author  of  this  Fear,  there  is  great  Diffe- 
aion.  ubi  tradit  rence,  whether  he  exercife  Violence  againft  the  Teftator,  or  Threat- 
quinque  genera  me- nings  onty  .  as  &tfQ  whether  the  Violence  be  open  or  fecret":  Of 
h  sichar  in  d  Rub  w^ic^  Punifhment  We  have  no  great  Ufe  in  England,  except  it  be 
Jul.  ciar.§.faifum!  Forgery  of  Wills '. 

&  pra£t.  criminal. 

q.  3.        >  Stat.  Eliz.  2.  an.  5.  c.  14. 

4  Fourthly, 
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Fourthly,  Albeit  (5)  the  Teftament  were  not  made  at  the  Time 
of  the  Violence  or  Threatnings  executed,  but  afterwards;  yet  the 
Caufe  of  the  Fear  Hill  enduring,  it  is  of  no  more  Force  than  if  it 
had  been  made  at  the  Time  of  the  former  Beating  or  Thrcatnings  k.  *  zaC  in  l.  fi  ob 

turpc.  ff.  de  cond.' 
indeb.  Peck.  tra£t.  dc  tefta.  con  jug.  1. 1.  tit.  9.  u  3. 

The  Limitations  of  this  former  Conclusion  are  thefe.  Firft,  The 
Teftament  (6)  made  by  Fear  is  not  void  ipfo  jure3  but  voidable  by 
the  Help  of  Exception  '.  The  Reafon  is,  becaufe  he  that  doeth  an  <  Ban  in  l.  fin.  fi 
AcT:  through  Fear,  doth  after  a  Sort  confent  m,  that  is  to  fay,  o£i«'s  aliq.  teihm 
Two  Evils  he  chufeth  the  lefs n,  and  is  willing  rather  to  make  a  Te-  [-f 'g-  J;  ^c" in 
ftament,  than  to  incur  the  Peril  threatned  °.  And  albeit  fome  be  «/ll  fi  muiie'r.  §. 
of  this  Opinion,  that  the  Teftament  made  by  Fear  is  void  ipfo  jure  ;  Pen-  &•  luod  met- 
and  that  in  this  Cafe  a  conftrained  Will  is  no  Will,  being  rather  no-  "wefenb.  in  tir. 
luntas.  than  voluntas  P  :  Yet  the  common  Opinion  is  againft  them  V<ju.°d  mct.caufa.ft". 
unlefs  the  Coaftion  be  not  conditional,    but  precife,  ncceflary-,  and  "  „r°?'  'rld'  r 

.  ,  J  r  '  /»  p  Valq.  de  fuccef. 

inevitable  r.  crca.  §.  1 7.  requifit. 

22.  Ja£  in  Rub.  ft 
qtiis  aliquem  teft.  prohib.  C.  •!  Vafq.  d.  §.  17.  n.  5.  Graff.  Thefaur.  com.  op.  §.  teft.  q.  S3..  Soarcz.  cod.  J. 
yerb.  teft.  n.  56,  57.  Mantic.de  conjeft.  ult.  vol.  1.  1.  tit.  3.  1.  a.  tit.  7.  }  Quia  tunc  dmffiiio  dceft  volun- 
tas. Wefen.  in  tit.  quod  met.  caufa. 

The  fecond  Limitation  is,  when  (7)  the  Fear  is  but  a  vain  Fear  f :  r  L-  fl  q";*.ab  al. 
(For  a  juft  Fear  only,  that  is,  fuch  a  Fear  as  may  move  a  constant  lmis^t^gSitk. 
Man  or  Womaiij    maketh  void  the  Teftament t -,    as  the  Fear  of '  c.  ad  afe&etfteffl. 
Death,  or  of  bodily  Hurt,  or  of  Imprifonment,  or  of  the  Lofs  of  all  f : ««?  diieflnj  de 
or  moft  Part  of  one's  Goods,  and  fuch  like  Fear :)  Whereof  no  ccr-  tra.  M^nTic.d^con- 
tain  Rule  can  be  delivered,  but  it  is  left  to  the  Difcretion  of  the  j?a-  uIr-  vol.  lib.  2. 
Judge,  who  ought  not  only  to  confider  the  Quality  of  the  Threat- ut'7*  n'6' 
nings,but  alfo  the  Perfons,  as  well  threatned,  as  threatning;  and  in  the 
threatned,  the  Sex,  the  Age,  the  Courage,  or  Pufillanimity ;  and  in 
the  Perfon  Th  reaming,  the  Power,  the  Difpofition,  and  whether  he 
be  a  meer  Boafter,  or  Performer  of  his  Threats  u.  «  Menoch.  de  Arb. 

Jud.  caf.  135.  Maf- 
caii  traft.  de  prob.  cone.  1054.  Idem  Menoch.  tract,  dc  prsfum.  I.3.  pref.  126. 

Thirdly,  If  the  (8)  Teftator  afterward,  when  there  is  no  Caufe  of 
Fear,  do  ratify  and  confirm  the  Teftament,  I  fuppofe  the  Teftament 
to  be  good  in  Law  x.  *  L.  2.  c.  de  his 

qua;  vi,  &c.    L.    fi 
ob  nirpem.  ff.  de  cond.  indeb.  Sichar.  in  L.  fi  per  vim.  C.  de  his  qua:  vi,  &c.  n.  3. 

Fourthly,  Where  (9)  it  is  faid  that  the  Teftament  is  uneffeclual, 
as  well  in  Refpecl:  of  the  Author  of  the  Fear,  as  of  others  for  whom 
he  extorteth  any  Benefit  in  the  Teftament:  Yet  if  the  Teftator  of 
his  own  Accord  do  in  the  fame  Teftament  bequeath  any  Legacy  to 
any  other  Perfons  befides  thefe  afore-named,  the  Teftament  in  that  I  ^'J^'Jli'  fitf 
Refpecl;  is  not  unlawful  &  Bai.  in  l.  i.'  eod! 

Fifthly,  If  the  ( 1  o)  Teftator,  after  the  Making  of  the  Teftament, Clt- c-  "■  7- 
do  affirm  or  proteft  generally,  that  the  Teftament  by  him  made  was 
done  through  Fear,    not  expreffing  particularly  by  whom  he  was 
compelled  thereunto ;  fuch  bare  Protcftation  doth  not  make  void  the  *  Bald,  in  d.  L.  1, 
Teftament  i  :    But  if  the  Teftator  doth  exprefs  by  whom  he  was  Mamie,  dc  conj»a. 
conftrained,   protefting  that  he  would  gladly  alter  the  Teftament,  U.cj.vo '  ,2'  tir'  7' 
but  for  Fear  of  the  Perfons  by  him  named  5   by  fuch  Aftertion  the  *Mamic.ubifupra. 
Teftament  is  void,  at  the  leaft  in  the  Prejudice  of  thofe' Perfons  *      sic.hiir;. in  Rub-  fl 

3  k    ttt     /-\f^llls  "-''.I110"1  tefta- 

()•  ill.   Ol  ri  prohib.  c.  n.  5. 
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§.  III.  Of  Teftaments  made  by  Fraud. 

i.  Fraud  as  detejlable  as  Force. 

%.  Whether  all  Manner  of  'Deceit  he  evil. 

3.  What  if  the  Deceit  be  very  fmall. 

»  oiden.de  Aaion.  T~",Raud  (1)  is  no  lefs  deteftable  in  Law  than  open  Force  a.  Where- 
in! ex^alm."1  i"  fore  when  the  Teftator  is  circumvented  by  Fraud,  the  Tefta- 
b  L.  non  enim.  de  ment  is  of  no  more  Force  than  if  he  were  conftrained  by  Fear  b. 
de°Sc'etCddl  ff  U  Neverthelefs  (2)  when  the  Deceit  is  not  evil,  but  good,  (for  all 
ee2aninti°de do-  Deceit  is  not  evilc,  (fuch  Deceit  doth  not  hinder  the  Teftament d. 
lo  mab.  fF.  j?or  Example;  the  Teftator  intending  to  beftow  all  his  Goods  upon 

aifque^tekdjrtfome  vile  and  naughty  Perfon,  omitting  his  honeft  Wife  and  dutiful 
hib.  c.  &  sich.  in, Children ;  if  the  Wife  or  Children  beguile  the  Teftator,  perfwading 
Rub.  ibid.  jjjm  t[jat  that  lewd  Perfon  is  deadj  or  by  fome  other  Means  deceive 

the  Teftator,  and  fo  procure  themfelves  to  be  made  Executors,  or 
univerfal  Legataries :  This  Deceit  is  not  reproved  as  evil,  and  there- 
e  Bald- in  d-  L-  h  fore  the  Teftament  is  not  to  be  repelled  as  unlawful c. 

It  fecmeth  (3)  alfo  that  the  Teftament  is  not  void,  when  the  De- 
ceit is  very  light  and  fmall,  fuch  as  cannot  beguile  a  prudent  Man  or 
fc.cumdiieaus.de  Woman  f.    For  as  that  Fear  only  is  termed  juft,  and  is  able  to  over- 
hisquasvivcimecus  throw  the  Teftament,  which  may  overcome  a  conftant  Man :  So  that 
caulk  extra.  Deceit  oniy  feemeth  fufficient  to  repel  the  Approbation  of  a  Tefta- 

e  Panor.ind.c.cum  ment,  which  may  deceive  a  prudent  Perfon  «.  Howbeit,  (if  this  Li- 
dikaus.  n.  4.  Mar-  mitation  be  true,)  yet  as  in  that  Cafe  it  is  left  to  the  Discretion  of 
fn'a^ftirid^ea".  the  Judge,  to  determine  what  Fear  is  juft,  reletting  the  Quality  of 
Bar.  in  L.  clcgan-  the  Threats,  together  with  the  Difpofition  of  the  Parties ;  fo  in  this 
ter.  ff.de  dob,  in  Cafe,  the  Judge  comparing  the  Deceit  with  the  Capacity  or  Under- 
pnn'  '   *  ftanding  of  the  Perfon  deceived,  may  beft  difcern  whether  it  be  fuch 

•»  Arg.d.  c.dilea.  a  Deceit  as  may  overthrow  the  Teftament,  or  not  h. 

How  the  Teftator  may  be  induced  by  Fraud  to  make  or  revoke 
his  Teftament,  were  it  not  that  the  Crafty  would  put  the  fame  in 
Practice,  is  a  Thing  not  altogether  unworthy  the  Underftanding.  But 
left  by  Inftrutting  the  better  to  avoid  the  fame,  I  might  alfo  teach 
the  Evil-affe&ed  to  follow  the  fame ;  fufficeth  it  to  refer  the  Reader 
« Supr.  part.4.  §.u.  to  that  which  hath  been  fpoken  of  captious  Wills  *,  and  to  that 
which  hereafter  fhall  be  uttered  of  forbidding  or  hindring  the  Te- 
*  infra  §.  so.         ftator  to  make  or  alter  his  Will k. 

1  Vem.  196.  ^he  Father  having  made  his  Will  in  Form,   and  his  Wife  fole 

Thjn  verfus  Tbjn*.  ExecutriXj  and  his  Son  (being  informed  that  fuch  Will  was  made) 
came  to  his  Mother  whilft  his  Father  was  living,  and  perfwaded 
her  to  ufe  her  Intereft  with  his  Father,  that  he  (the  Son)  might  be 
made  Executor,  becaufe  there  being  Debts  to  be  paid,  the  Ex- 
ecutorlhip  would  be  troublefome  to  her,  and  that  he  being  a 
Member  of  Parliament,  could  better  deal  with  the  Creditors,  and 
declared  that  he  would  be  only  an  Executor  in  Truft  for  her ;  ac- 
cordingly the  Mother  prevailed  with  the  Father  to  alter  his  Will 
and  make  the  Son  Executor,  and  by  this  new  Will  me  had  only  a 
Legacy  of  50/.  given  her ;  and  foon  afterwards  the  Father  died, 
then  the  Son  fet  up  for  himfelf,  and  denied  the  Truft  for  his  Mo- 
ther, or  that  the  Will  was  drawn  by  his  Directions  j  but  afterwards 
in  his  Anfvver  to  a  Bill  exhibited  againft  him  the  whole  Matter  was 
4  confefibd  ,• 
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confefied ;  and  thereupon,  tho1  no  Truft  was  declared  in  Writing  ac- 
cording to  the  Statute  j  yet  it  appearing  to  be  a  Fraud,  the  Plaintiff 
had  a  Decree. 

§.  IV.  Of  Teftaments  made  by  Flattery, 

I.  Flattering  'Perfwafions  not  always  unlawful, 
i.  What  if  Fear  go  before  ? 

3.  What  if  Fraud  be  intermingled  with  Flattery '? 

4.  What  if  the  Teftator  be  of  weak  Judgment,  and  the  Legacy 

great  f 

5.  What  if  the  Teftator  be  under  the  Government  of  the  Flatterer? 

6.  What  if  the  Flatteries  be  immoderate  ? 

7.  What  if  the  deflator  have  made  afor?mr  cTefiament  ? 

IT  is  not  (1)  unlawful  for  a  Man  by  honeft  Interceflions,  and  Per- 
flations, to  procure  either  another  Perfon  or  l  himf.-lf  to  be  made  1  Sec  iti  the  ^ 
Executor  m  :  Neither  is  it  altogether  unlawful  for  a  Man,  even  with  Chapter. 
feir  and  flattering  Speeches,  to  move  the  Teftator  to  make  him  his  "c]™en'f d,e aa8io."( 
Executor,  or  to  give  him  his  Goods  n,  except  in  thefe  Cafes  following :  aaioacxteiUmen" 


to. 


n  L,  ult.  fi  quis  aliqueih  teftari  prohib.  ff.  &  C.ac  DD.  ibidem* 

The  firft  Cafe  is,  when  (2)  he  that  is  made  Executor  did  firft 
threaten  the  Teftator,  and  thereby  did  put  him  in  Fear  :  For  then 
it  is  juftly  fufpe&ed  and  prefumed,  that  the  Teftator  is  moved  to 
make  his  Teftament  rather  by  Fear  than  by  fair  Speeches  °.  0  peck,  de  teft.con. 

jug.  1.  1.  c.9.  n.23. 
Jaf.  &  Sich.  in  L.  ult.  C.  fi  quis  aliquem  teftari  prohib.  Menoeh.  de  arb.  Jud.  c.  39$.  n.  41.  verb,  hoc  fortius. 

The  fecond  Cafe  is,   (3)  when  unto  Flattery  is  joined  Fraud  or 

Deceit  P.  P  Sich.  in  d.  L.  ulr. 

n.   13.    Olden,   de 
«£Hon.  clafl".  5.  £  51S.  Menoeh.  d.  caf.  395.  21. 41.  Afflict  decif.  6$, 

The  third  Cafe  is,    (4)  when  the  Teftator  is  a  Perfon  of  weak  q  Molin  {  A    ft;, 
Judgment,  and  eafy  to  be  perfwaded,  and  the  Legacy  great  <l.  ad  Dec.  cBnfU.489! 

The  fourth  (5)  Cafe  like  unto  this  is,  when  the  Teftator  is  under 
the  Government  of  the  Perfwader,  or  in  his  Danger1-.     And  there- r  Molin.  in  ApoftlL 
fore  if  the  Phyiician,  during  the  Time  of  Sicknefs,  be  inftant  with 
the  Teftator  to  make  him  his  Executor,  or  to  give  him  his  Goods, 
this  Teftament  is  not  good  f ;  for  the  Law  piefumeth,  that  the  Te-  f  peck  de  rcftaiTU 
flator  did  it  left  the  Phyiician  fhould  forfake  him,  or  negligently  conjug.  hi.  c.  9*- 
cure  him  c.     So  it  is  if  the  Teftator  being  fick,  his  Wife  neglect  to  j?hfatrBard"ein  Lr'^ 
help  him,  or  to  provide  Remedy  for  the  Recovery  of  his  Health,  and  &  med.  i.eioPc 
neverthelefs  in  the  mean  Time  bufily  apply  him  with  fweet  flatter-  ■  Peckius  ubifupra. 
ing  Speeches,  to  make  her  his  Executrix,  or  to  beftovv  his  Goods  up-  %>£&&' p^t* 
on  her :  For  in  this  Cafe  the  Difpoiition  is  uneffettual  u.  d.  n  Archiatr.  juxr 

ta  illud  Poets, 
Garrultts  agroto  medicus  Jt  forte  medetur,  Alter  adejl  morbus  co»t'inuufo[ue  dolor.         u  Peckius  lib.  1.  de  tefta.  conjug« 
c.  9.  n.  5.  Math,  de  Affiicf.  decif.  69. 

The  fifth  Cafe  is,  (6)  when  the  Perfwader  is  very  importunate  x :  „  c  fin  20   *  £ 
for  an  importunate  Beggar  is  compared  to  an  Extortor  y ;  and  it  is  Abb.  in  c.  prxrerea. 

dc  offic,  dele^a. 
extr.  Menoeh.  de  Arbit.  Jud.  caf.  305.  n.  41.  8c  latius  Peckius  d.  c.  9.  n.  9.  *  Imol.  in  c.  retitio  de  jure. 
Peckius  in  d.  c.9.  n.  9.  L.  1.  §.  perfuadere.  ff.  dc  fer.  cor. 

an 
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*  Peckius  ubi  fupr.  an  impudent  Part  full  to  gape  and  cry  upon  the  Teftator,  and  not  to 
SS.Irgtff.3!  be  content  with  the  firft  or  fecond  Denials 

The  fixth  Cafe  is,  (7)  when  the  Teftator  hath  made  another  Te- 
flament  before ;  for  then  the  later  Teftament,  made  at  the  Inftiga- 
tion  or  Requeft  of  another  Perfon,  is  not  good  in  Prejudice  of  the 

*  Socin.  jun.  con-  former*   as  elfewhere  is  and  mall  be  declared  1% 

fil.  14.  vol.  2.  Pec- 
kius in  d.  c.  9.  verfic.  tertio.        t  Supra  part.  2.  §.  27.  infra  §.14.  limitac.  4. 

§.  V.  Of  Error. 


t.  Error  may  happen  in  divers  Refpetfs. 

2.  Of  Error  in  the  Terfon  of  the  Executor  or  Legatary, 

3.  Of  Error  in  the  Name  of  the  Executor  or  Legatary. 

4.  Of  Error  in  the  fatality  of  the  Executor  or  Legatary. 

5 .  Whether  a  falfe  Caufe  makes  void  the  Difpofition. 

6.  Error  in  the  Thing  bequeathed,  manifold. 

7.  Of  Error  in  the  proper  Name  of  the  'Thing  bequeathed. 

8.  Of  Error  in  the  Name  appellative  of  the  Thing  bequeathed. 

9.  Of  the  Difference  betwixt  a  proper  Name,  and  a  Name  appel- 

lative. 
1  o.  Jn  Objection,  with  the  dnfwer. 

1 1 .  Cert  am  Cafes  wherein  Error  in  the  Name  appellative  is  not 
hurtful. 

1 2.  Error  in  the  Subfiance  of  the  Legacy  doth  defiroy  the  Legacy. 

1 3.  Error  in  the  Quantity  of  the  Thing  bequeathed  is  not  hurtful. 

14.  Certain  Cafes  wherein  Error  in  Quantity  doth  defiroy  the  Le- 
gacy. 

15.  Certain  Cafes  wherein  Error  in  the  Quantity  of  the  Thing  be- 
queathed as  a  certain  Body  is  not  hurtful. 

16.  Error  in  the  Qiiality  of  the  Thing  bequeathed  doth  not  defiroy 
the  Legacy. 

17.  Error  in  the  Form  of  the  Difpofition  doth  defiroy  the  Force 
thereof. 

ERror  doth  fometimcs  overthrow  the  Difpofition  of  the  Teftator, 
fometimes  not.  Therefore  that  we  may  underftand  whether 
this  Error  hurt,  or  not,  we  are  to  confider,  (1)  whether  the  Error 
doth  refped  the  Executor  or  Legatary,  or  the  Thing  bequeathed,  or 
the  Form  of  the  Difpofition.  And  if  it  do  refpeft  the  Executor  or 
Legatary,  then  whether  the  Teftator  do  err  in  the  Perfon,  or  in  the 
Name,  or  in  the  Quality  of  the  Executor  or  Legatary. 

When  (2)  the  Teftator  doth  err  in  the  Perfon  of  the  Executor  or 
Legatary,  fuppofing  him  whom  he  maketh  Executor,  or  to  whom 
he  doth  bequeath  any  Legacy,  to  be  another  Perfon  than  he  is,  the 

<  l.  quoties.  fF.  has-  Difpofition  is  void  a.    For  Example  $  the  Teftator  intending  to  make 

*cd.  inftit.  John  at  Stile  his  Executor,  or  to  give  to  John  at  Stile  an  Hundred 

Pounds,  he  faith,  I  make  John  at  Noke  my  Executor,  or,  I  give  to 
John  at  Noke  an  Hundred  Pounds.     In  this  Cafe  neither  can  John 

*  DD.ind.Lquo-^  Stile  nor  John  at  Noke  be  Executors,   or  obtain  the  Legacy  b. 

t,cs-  The  Reafon  is  this :  John  at  Noke  is  excluded,  becaufe  the  Teftator 

never  thought  it ,-   John  at  Stile  is  excluded,  becaufe  the  Teftator 

'  d.  l.  quoties.  &  never  fpoke  it :    For  Meaning  without  Speaking   is  nothing,    and 

«bi.ndalSigU0,ff,de  Speech  without  Meaning  is  lefs  c. 

2  A 
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A  wrong  Defcription  of  the  Legatee  or  Devifoc  doth  not  make 
the  Will  void,  fo  as  there  may  be  a  Certainty  what  Perfon  the  Te- 
stator intended* 

Thus  a  Devife  to  T.  S.  the  eldeft  Son  of  R.  S.  altho'  his  Name  3  *-c°n.  18, 19. 
was  not  T".  £.  but  W.  S.  yet  the  Will  is  good,  becaufc  there  was  a°wc"5J-  s-c- 
Certainty  of  the  Perfon,  for  the  Father  can  have  but  one  eldeft  Son. 

Where  there  are  feveral  Defcriptions  of  the  fame  Perfon,  they  Brown  vcrfus  Veati 
mud  concur  at  the  Time  of  the  Will  executed,  or  'tis  void;  as  for  l  AmJ,y°6^ 
Inftancc;  the  Teftator  having  Two  Manors,  {viz.)  Warners  and  Owen  24 &  cf 
Church  all,  he  devifed  Warners  to  the  eldeft  Son  of  Richard  Fofier  in 
Fee,  and  the  Manor  of  Churchall  to  Margery  Waters  for  Life,  and 
if  {lie  die,  any  of  Fofier 's  Children  being  then  living,  then  to  him 
who  fhall  have  the  Manor  of  Warners :  This  Richard  Fofier  had 
Two  Children  George  and  John;  the  faid  George  died  without  Iifue, 
then  John  entered  and  fold  Warners,  and  afterwards  Margery  died  ; 
adjudged  that  'John  fhould  not  have  Warners-,  for  there  were  Two 
Defcriptions  of  his  Perfon  in  this  Will,  (viz.)  the  Devife  was  to 
Fofier  s  Child,  and  if  this  had  flood  fingly,  then  John  would  have 
been  entitled  to  the  Manor  of  Churchall,  becaufe  he  was  Richard 
Fofier 's  Child,  and  living  at  the  Death  of  Margery ;  but  it  muft  be 
fuch  Child  who  fhould  have  Manor  of  Warners  at  that  Time,  and 
that  could  not  be  John  Fofier,  for  he  had  fold  it. 

The  Teftator  having  a  Son  and  a  Daughter,  devifed  his  Lands  to  Bm  mr£isS#iUtn 
his  Son  in  Tail  j  and  if  he  fhould  die  without  Iflue,  then  to  remain  to  Cro-Elu-  fe* 
the  next  Heir  of  his  Name ;  the  Son  died  without  Iflue,  the  Daugh- 
ter was  married;  and  it  was  adjudged  that  the  next  Heir  Male 
fhould  take  it,-  for  tho'  the  Daughter  was  the  next  Heir,  yet  fhe 
was  not  of  the  Name  of  the  Teftator,  that  being  loft  by  her  Mar- 
riage.    So  where  the  Devife  was  to  if.  S.  in  Tail,   Remainder  to  Johfons Cafe. 
the  next  of  Kin  of  his  Name;  and  it  happened  that  the  next  of  Kin  CT0-^-hl'  57&1 
was  his  Brother's  daughter,  who  at  that  Time  was  married:    Ad- 
judged fhe  had  no  Title,  for  the  Reafon  in  the  Cafe  laft  mentioned ; 
but  if  fhe  had  been  unmarried,  then  fhe  had  been  the  Perfon  de- 
fcribed  in  the  Will,  (viz.)  'The  next  of  Kin  to  the  Teftator,  and 
likewife  of  his  Name. 

The  Teftator  having  a  Son  and  a  Daughter,  devifed  that  his  Cowden  verf.  c/«**i 
Lands  fhould  defcend  to  his  Son,  and  if  he  died  without  Iffae*  then  ^^  s  c 
to  the  right  Heirs  of  his  Name,  equally  to  be  divided,   part  and  iRoil.Abr.839.s.C. 
part  alike  j  the  Son  died  without  Iflue,  the  Daughter  had  Iflue  a  aRoll.Abr.4i<S.s.e, 
Daughter  and  died ;  George  Cowden,  the  Brother  of  the  Teftator  was 
of  his  Name,  but  not  the  right  Heir,  the  Daughter  of  the  Daughter 
was  his  right  Heir,  but  not  of  his  Name:    Adjudged  that  George 
Cowden  had  no  Title,   for  the  Teftator  never  intended  he  fhould 
have  any,  becaufe  it  was  to  go  to  the  next  Heirs  of  his  Name. 

There  is  another  Cafe  to  this  Purpofe  reported  in  feveral  Books :  Stead  verf!  Berrim 
Jfi  The  Teftator  had  a  Son  and  Gra?idfon  both  named  Robert,  and  fjjjj^'  s  a 
he  devifed  his  Lands  to  his  Son  Robert  in  Fee,  and  gave  a  Legacy  t.  Jones  13  5.  s.c. 
to  his  Grandfon  Robert;  but  Robert  the  Son  dying  in  the  Life-time  1  Vent  Mu  SJ p- 
of  the  Teftator,  he  new  published  his  Will*  and  declared  that  his  *  Jgj. ^  s.c. 
Intention  was,  that  Robert  his  Grandfon  mould  take  by  the  Will 
inftead  of  Robert  his  Father :  It  was  obje&ed  that  this  new  Publica- 
tion of  the  Will  by  Parol  could  not  alter  the  Words  of  the  written 
With  f°  as  t0  Put  a  new  Senfe  on  them,  for  Son  and  Grandfon  are 
different  Names  of  Appellation,   and  fignify  diftinct  Perfons;   but 

N  n  n  Three 
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Three  Judges  were  of  Opinion,  that  the  Word  Son  in  the  Will  is  ap- 
plicable to  the  Grand/on,  for  he  is  a  Son,  and  more ;  but  this  Judg- 
ment was  reverfed  on  a  Writ  of  Error  in  3.  R.  for  that  no  parol 
Declaration  can  carry  the  Lands  to  one  Perfon,  where  by  the  Words 
of  the  Will  in  Writing,  they  are  exprefly  devifed  to  another,  as  in 
this  Cafe  they  were  to  the  Son;  and  the  Teftator  himfelf  had  in  this 
very  Will  diftinguifhed  between  the  Son  and  Grand  fon;  for  he  gave 
his  Lands  to  one  and  a  Legacy  to  the  other,  fo  that  this  new  Publi- 
cation and  parol  Declaration  can  never  make  the  Word  Grandjbn 
fignify  Son  in  the  written  Will. 
Wright  v.  Wyveii.  The  Husband  devifed  his  Lands  in  Jptskow,  which  were  efiatedon 
I  Venr.VI.  s.  c.  ^s  Wife-,  and  declared  that  they  mould  be  in  full  for  her  jointure, 
when  in  Truth  they  were  not  before  eftated  on  her :  Adjudged  that 
the  Heir  at  Law,  and  not  the  Wife,  mail  have  the  Lands,  becaufe 
they  are  not  devifed  at  all  to  the  Wife,  for  he  only  declared,  that 
they  were  already  fettled  on  her^  which  mult  be  before  the  Making 
the  Will,  in  which  he  was  miftaken. 

When  (3)  the  Teftator  doth  err  in  the  Name  of  the  Executor  or 

^  L.fi  in  nominee.  Legatary,  and  not  in  the  Perfon,  fuch  Error  doth  not  hurt  d,  but 

<!e  tcfta*  in  certain  Cafes.     One  is,  when  the  Teftator  is  blind ;  for  then  it 

is  fufpe&ed  that  the  Teftator  doth  miftake  the  Perfon,  together  with 

«  Jaf.  &  sic  hard,  the  Name  e.     Another  is,  when  the  Teftator  doth  err  in  the  Name 

mint  Ri  a  £*5  of  his  own  Son  f>  or  of  his  Father  8-  The  Reafon  is,  for  that  this 
quis  in  fund.  ff.  de  grofs  Error  doth  note  the  Teftator  of  Folly  h  :  But  a  Fool,  or  he  that 
leg.  1.  n.  9.  quem  ls  not  0f  fOUnd  Memory,  cannot  make  a  Teftament '.  Much  more 
f'sichar.  in  d.  L.  's  tne  Difpofition  void,  if  the  Teftator  do  err  in  his  own  Name  k  : 
fi  in  nomine,  n.  14.  As  if  the  Teftator  fay,  I  'Peter  make  my  Teftament,  where  his 
fb'^a  ff  d  ?  qu's  Name  is  John:  For  this  is  a  plain  and  evident  Proof  of  his  Folly,  or 
ubi  fubiimitat  hanc"  lack  of  fufticient  Memory  !. 

limitac.quando  viz. 

natus  &  educatus  effet  filius  in  loco  remote  6  Ripa  in  d.  L.  fi  quamvis.  n.  8.  h  Sichard.  &  alii  in  d. 
L.  fi  in  nomine.  '  Supra  X.  part.  §.  4.  k  Jaf.  in  d.  L.  fi  in  nomine.  '  Bar.  in  L.  cum  in  liberis.  C.  de 
hasred.  inftit.  8c  eft  communis  opinio,  ut  per  Graff.  Thefaur.  com.  op.  §.  Inftit.  q.  29.  n.  z. 

When  (4)  the  Teftator  doth  err  in  the  Quality  of  the  Executor  or 
<"  L.  faifa  demon-  Legatary,  this  Error  is  not  hurtful  m,  unlefs  that  Quality  were  the 
*ari°-  ff-  de  cond-  final  Caufe  wherefore  the  Teftator  made  him  Executor  or  Lega- 
q.  i?mMantic!  ^e  tary :  For  the  Error  in  fuch  a  Quality  doth  make  void  the  Difpo- 
.conjea.uk.  voi.iib.  fition  n.  For  Example  j  the  Teftator  faith,  I  make  my  Coufin 
de  Caftrc^in  L^'ut  J°^n  at  St^e  ™y  Executor,  or,  I  give  to  my  Coufm  John  at  Stile 
ties.  ff.  de  haered.  an  Hundred  Pounds :  In  this  Cafe,  if  John  at  Stile  be  not  Coufin  to 
lnftit'  f  r  t^ie  Teftator,  he  cannot  obtain  the  Executorfhip,  or  Legacy  °.  Here- 

fiol'adeTeftl0  e  unto  lt  maY  be  added,  that  if  the  Teftator  do  erroneoufly  exprefs  a 
»  d.  l.  neque.  &  falfe  Caufe,  the  Difpolition  is  void  P.  For  Example ;  the  Teftator 
ibi  dd.  &  Grafl.  fajtu    becaufe  thou  didft  lend  me  an  Hundred  Pounds,  I  bequeath 

Thefaur.  com.  op.  '  r ,        1       1  r->  1    «,  1  r  ^         •     1       1       1 

§.  inftit.  q.  19.  n.  4.  unto  thee  an  Hundred  Founds  9  ;  or,  bccaule  my  Son  is  dead,  thou 
ubi  refert  hanc  op.  fl^t  j-,e  my  Executor  r :  In  which  Cafes,  the  Caufe  being  falfe,  the 
omnibusT^TfiVo*-  Difpofition  is  of  no  Force.  And  although  it  be  written,  that  a  falfe 
taffc  teftator  foiet  Demonftration  or  falfe  Caufe  doth  not  hurt  the  Difpofition  f:  Yet 
appellor*  ilium  con-  that  is  to  be  unc}erftood,  where  the  Teftator  doth  not  ignorantly.  but 

fancuineum  iuum.       •     ■      ,      r  r     \      r 

p  Bar.  in  l.  de-  wittingly  '  exprels  the  lame. 

monftratio.  §.  quod 

autcm.  ff.  decond.  &  demon,  n.  13.  1  Bar.  ubi  fupra.  verb,  quscdam  caulk  proxima.  r  L.  fui.  ff.  de  hx- 
red.  inftit.  Sichard.  in  Rub.  de  hsered.  inftit.  C.  n.  3.  f  L.  cum  tale.  §.  falfam.  de  cond.  &  demon,  ff.  §. 

longe.  Inftit.  de  lega,        '  Gloff.  in  L.  1.  C.  de  falfa  caufa  adject.  &  ibi  Do&ores. 

4  But 
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But  (5)  when  the  Teftator  doth  ignorantly  exprefs  a  Caufe,  which 
is  fo  annexed  unto  the  Legacy  u,   as  without  the  which  Caufe  he  u  Bar.  in  d.  l.  de- 
would  not  have  given  that  Legacy  x  :  In  this  Cafe,  the  Caufe  beins  n,onftruV°-  $•  <3uod 
r  ,/.      .1      r  .    .  -jv  ?  aucem.  dc  cond.  & 

falfe,  the  Legacy  is  void  V.  demon.  ff.  n<  ,5.  & 

Paul,  dc  Caftr.  in 
d.  L.  n.  5.  _  *  Secns  fi  caufa  fit  impulfiva  tantum,  qua:  ab  ignorante  adjicirur:  Nam  ilia,  quantumcunque 
falfa,  non  viciat  difpofitioncm,  nifi  forte  non  caufative,  fed  conditionalirer  fie  adjeQa  ;  quia  tunc  viciatur 
difpofitio,  five  intellcxcrit,  five  ignoraverit  teftator  cauiam  i]lam  non  exiftere.  Sichard.  in  Rub.  Paul,  dc 
Caftr.  in  d.  L.  demonftratio.  Minfing.  &  alii  in  d.  §.  longc.  Inftit.  de  lega.  Vigel.  Method,  jur.  civil,  lib.  f  z. 
c.  10.  excep.  71.  1  Porcius  in  <j.  longe.  inftit.  de  lega.  &  ibi  Minfing.  n.  i.  Sich.  in  Rub.  dc  hxred.  inftir. 
C.  &  Paul,  in  d.  L.  demonftratio. 

If  the  (6)  Error  touch  the  Thing  bequeathed,  then  we  are  to  en- 
quire whether  the  Teftator  do  err  in  the  Name,  or  in  the  Sub- 
ftance,  or  in  the  Quality,  or  in  the  Quantity  of  the  Thing  be- 
queathed. 

The  (7)  Error  of  the  Teftator  in  the  proper  Name  of  the  Thing 
bequeathed  doth  not  hurt  the  Validity  of  the  Legacy,  fo  that  the 
Body  or  Subftance  of  the  Thing  bequeathed  is  certain  z :   As  for  In-  z  §.fiquideminno- 
ftance;   the  Teftator  bequeathed  his  Horfe  Criple,  when  the  Name  minc.initit.de lega. 
of  the  Horfe  was  "tulip ;   this  Miftake  mall  not  make  the  Legacy  quE  .fente"t;^°'»- 

•  \     r         ,t  r  1  ln/'i  1.^,,^  .     r    munis    eft.    Gran. 

void,  for  the  Legatary  may  have  the  Horfe  by  the  laft  Denomma-  Theft™-,  com.  op. 
tion  ;  for  the  Teftator' s  Meaning  was  certain  a,  that  he  mould  have  §•  Legatum.  q.  65. 
the  Horfe  ;  if  therefore  he  hath  the  Thing  devifed,  'tis  not  material,  ^^^H'!? 

.P'i       ,     ,,!.,,       ^1         .    1  ,  VT       °  .        •        '  L.  Iiquis  intund.ft. 

if  he  hath  it  by  the  right  or  wrong  Name  b.  de  leg.  1. 

b  d.  §.  fi  quidem  in 
nomine.   Inftit.  de  lega. 

Devife  of  all  the  Profits  of  his  Houfes  and  Lands  lying  in  the  Pa7  vcrfhskmilis. 
farijh  of  Billing,  in  a  Street  there  called  Brook-jireet,  and  there *  BrownLl3l- 
was  no  fuch  ParilTi  as  Billing,   but  the  Lands  intended  to  be  devi- 
fed were  in  Birling-fireet ;  adjudged  that  the  Profits  of  thofe  Lands 
did  pafs. 

T.  S.  being  feifed  in  Fee  of  certain  Lands,  contracted  with  T.  T.  Thorp  v.  Thmpfin. 
to  fell  the  fame  to  him;  but  before  any  Conveyance  thereof  WasCro,Eliz- Illc 
executed  to  him,  the  faid  T-  t.  fold  the  Lands  to  W.  G.  who  de- 
vifed them  to  R.  R.  in  thefe  Words,  (viz.)  I  bequeath  to  R.  R. 
my  Son  in  Law,  all  my  Lands  winch  I  pur  chafed  of  T.  T.  when 
in  Truth  they  were  not  purchafed  of  him,  becaufe  T.  T".  had  no 
Conveyance  thereof;  but  adjudged  that  the  Devife  was  good. 

Devife  of  an  Houfe  wherein  H.  N.  dzuelleth,    called  the  White  Chamberlain  v.  Tur- 
Stvan;  now  this  H  N.  had  only  the  Ufe  of  the  Entry  and  Three  ™Q  ™'J°™S  lgg 
Garrets  \  yet  it  was  adjudged  that  the  whole  Houfe  pafled,  for  the   *  '    **r" 12?* 
Word  Houje  in  the  Beginning  of  this  Sentence,  and  ending  it  with 
the  Name,  of  the  White  Swan,  muft  extend  to  the  whole  Houfe ; 
but  if  it  had  not  been  devifed  by  that  particular  Name,  (viz.)  The 
White  Swan,  it  would  not  have  pafled  the  whole  Honfe,  for  it  can- 
not be  intended  that  the  White  Swan  fhould  relate  only  to  the  En- 
try and  Garrets. 

The  Teftator  being  feifed  of  an  Houfe,  devifed  the  fame  to  T.  S.  nuke  verms  GoW. 
by  the  Name  of  his  Corner-Houfe  in  Andover,  in  the  Temire  of  one  w-  Jones  979- 
Hitchcock,  which  it  was  not,  but  in  the  Tenure  of  one  $enfou ;  f. SmSbill'ikc, 
but  this  Hitchcock  was  the  Teftator's  Tenant  of  an  Houfe  next  ad- 
joining to  the  Corner-Houfe  ;   adjudged  that  that  Houfe  did  not  pafs, 
but  only  the  Corner-Houfe  ^  becaufe  it  was  fufficiently  defcribed  by 
that  Name,  and  the  Addition,  (viz.)  In  the  'Tenure  of  one  Hitch- 

N  n  n  2  cock. 
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cock,  is  an  apparent  Miftake,  and  tho*  falfe,  'tis  only  Surplufage,  and 
fhall  not  make  that  void  which  was  certain  before. 
Bagpatt  v.  Abdet.         So  where  the  Teftator  had  Two  Tenements  called  the  Upper 
4  Mod.  140.  Hozife  and  Lower  Houje,   and  devifed  all  his  Tenements^  &c.    for 

the  Payment  of  his  Debts,  till  his  Grandfon  came  of  Age;  and  af- 
terwards he  devifed  all  his  'Tenements^  {viz.)  'Two  cParts  of  the 
Nether  Hottfe,  for  railing  200/.  (jc.  Remainder  to  his  Grandfon  in 
Fee ;  adjudged  that  by  thefe  general  Words  All  his  cTe7ie?/ients,  all 
the  Houfes  patted,  and  that  the  (viz.)  was  dire&ive  only  how  Part 
mould  go. 
Dyer  z6i.  The  Teftator  being  feifed  in  Fee  of  Lands  in  "Two  Ha?ulets^  but 

in  one  Town,  devifed  all  his  Lands  in  the  Town,  and  in  one  of  the 
Ha7!ikts  by  Name ;  adjudged  that  nothing  in  the  other  Hamlet 
paffed. 

The  (8)  Error  in  the  Name  appellative  of  the  Thing  bequeathed 
*  siquismfund.ff.  doth  deftroy  the  Legacy  d.  For  Example  ;  the  Teftator  intending 
de  leg.  1.  to  bequeath  an  Hoife,  doth  bequeath  an  Ox;  or  Meaning  to  be- 

queath Gold,  doth  bequeath  Apparel :  In  both  thefe  Cafes  the  Lega- 
«  d.  l.  fi  quis  in  cy  is  void  e.  The  Reafon  of  the  Difference  (I  mean,  of  the  divers 
fund-  Effects  betwixt  the  Error  in  proper  Names  and  the  Error  in  Names 

appellative)  is,  becaufc  (9)  a  proper  Name  is  an  Accident  attributed 
to  fome  fingular  or  individual  Thing,  to  diftinguifh  the  fame  from 
other  fingular  Things  of  the  fame  Kind  :  Whereas  Names  appellative 
do  refpecl:  the  Subftance  of  Things,  and  being  common  to  every  lin- 
gular of  the  fame  Kind,  make  them  to  differ  from  Things  of  other 
f  Minfing.  in  d.  §.  Kind  or  Subftance  f.  Againft(io)  this  Reafon  it  is  commonly  ob- 
fi  quidem  in  no-  ]CfteA    that  Words  or  Names  are  but  invented  to  fignify  Things  s  - 

mine.  n.  8.  DD.  in  '  '  .  .       r  ,„    „  .       .  °       '.  °.      7 

d.  L.  fi  quis.  &  in  and  that  the  Words  or  the  I  eftator  are  to  be  drawn  even  into  an  lm- 
L.  fi  in  nomine,  c.  proper  Senfe  to  maintain  the  Will  and  Difpofition  of  the  Teftator  h. 
frex^in  d  6.  fi  To  the  which  Obje&ion  it  is  anfwered,  that  thefe  Words  which  have 
quidem  in  nomine,  a  manifold  Senfe  may  be  ftretched  to  that  Senfe  which  is  contained 
h  l.  non  aliter.  de  t]icrcjn    ^jbcit  improperly:    but  to  comprehend  that  Senfe  which  is 

lec  s.  ff-    Mantic.  5  ,.       .  .  .      *      r       -u '      r     .        ,TT       f  .  ,  , 

de  conjeft.  ult.  vol.  not  at  all  within  Compals  of  the  Words,  neither  properly  nor  lm- 
lib.  5.  tit.  5.  n.2.     properly,  they  may  not  be  ftretched  fofar  *  :  For  then  this  Conclu- 

fiRurs?nZfufndn.ff.fi°n  M?  placc>    fyh  zvhich  l  wonld,  1  [pake  not ;    that  which  I 
d'ekg.  1.  i\ic,n.z6.  j'pake,  I  would  not :  And  fo  neither  is  good  k. 
ifte,  n.  20.  '     Neverthelefs,  (i  i)  It  is  not  perpetually  true,  that  the  Error  in  the 

reb.' dub.  tf!gU°  Name  appellative  of  the  Thing  bequeathed  doth  make  void  the  Dif- 
pofition :  For  if  the  Thing  bequeathed  be  prefent,  and  the  Teftator 
doth  with  his  Hand  demonftrate  the  fame,  albeit  he  do  err  in  the 
i  Gloff.  in  L.  qua:  Name  appellative,  it  doth  nothing  hinder  the  Validity  of  the  Legacy1. 
cxtn'nfecus.  ff.  de  Like-wife  if  there  be  fomc  Conformity  or  Similitude  betwixt  the 
lTn'Jd^S  fund!  Name  appellative,  and  the  Name  wherein  the  Teftator  doth  err,  the 
qui  ibi  rcfert  banc  Legacy  is  net  void :  As  if  the  Teftator,  Meaning  to  bequeath  his 
opinionem  effe  vc-  BookSj  joth  bequeath  his  Papers  ra.  Or  if  the  Teftator  proteft,  that 
«*Gioff.  in  d.  L.  fi  the  Legacy  fhall  pafs  by  thofe  Terms :  For  then  the  Error  in  the 
quis  in  fund.Bar.in  Name  appellative  is  not  hurtful  n.  Or  if  by  common  Ufe  of  Speech 
L,(!us/'tr  f  &  the  Name  appellative  be  altered :  For  then  it  is  in  the  Election  of 
p,tt  com.  op.  ait  the  Teftator  to  ufe  whether  Name  he  will,  even  that  which  is  lels 
Graff.  Thef.  com.  proper  o^    Qr  jf  thc  Names  be  artificial,  not  natural,  as  to  ufe  Troc- 

op.    §.  leeatum.  q.  f      ji  .      r  ~  .>     1  ' 

/5.  torjhip  for  Quratorjfoip  P. 

"   Gloff.  in  d.  L.  fi 

quis  in  fund.  &  quod   hxc  communis  fit,    numcrat  Ripa  in  d.  L.  fi  quis.  n.  27.  &  Graff.  §.  legatum.  q .6$. 

0  Jaf.  &  Zaf.  &  Ripa  in  d.  L.  fi  quis  in  fund.         ?  Minfing.  in  §.  fi  quidem  in  nomine.  Inftit.  de  lega.  n.  z. 

2  The 
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The  (12)  Error  in  the  Body  or  Subftance  of  the  Thing  bequeath- 
ed doth  deftroy  the  Legacy  \  like  as  in  the  Perfon  of  the  Executor q  s;  q">'s  in  fund* 
or  Legatary  r.  d(^Iefr  '. ff- 

When  (13)  the  Error  is  in  the  Quantity  of  the  Thing  bequeathed,  rcd'mffff'  ' 
it  doth  not  hurt  the  Legacy  f.     For  Example  5  the  Teftator  meaning  <  L  quiquartam.de 
to  bequeath  the  fourth  Part  of  his  Goods,  doth  by  Words  bequeath  leS- '■  ff- 
the  one  Half;   or  meaning  to  give  but  fifty  Pounds,  doth  bequeath 
an  Hundred  Pounds:  Or  contrariwife,  the  Teftator  meaning  to  be- 
queath a  great  Quantity  or  Sum,  doth  exprefs  a  lefler  Rate  or  Sum  r.  i  Et  fie  valet  icdu 
In  thefe  Cafes  the  Legacy  is  good,  and  the  Legatary  may  obtain  fo  tum>  Gvequanntas 
much  as  the  Teftator  did  mean,  be  it  more  or  lefs  than  the  Portion  dtfereta'™*'    five 
or  Sum  uttered  u.  ■KUoqXK/fiS 

five  numeralis.  Jaf.  &  Zaf.  in  d.  L.  qui  quartam.  «  Bald.  Paul,  de  Caftr.  Alex.  Jaf  &  Zaf.  in  d.  L.  mi!  quar- 
tan, quamvis  Bar.  contrariam  partem  teneat,  cafu  quo  minor  fumma  fit  expreffa  5  cuius  opinio  communitcr 
reprobatur.    Et  fie  valet  legatum  utroque  cafu. 

Howbeit  (14)  if  the  Quantity  be  bequeathed  as  a  certain  Body; 
as  if  the  Teftator  bequeath  an  Hundred  Pounds  lying  in  fuch  a 
Cheft,  whenas  there  is  no  Money  in  the  Cheft ;  in  this  Cafe  the  Le- 
gacy is  void  x.     Likewife  if  the  Teftator  do  generally  bequeath  un-  *  L.  fi  fervus.  §.  d 
to  another  whatfoever  he  himfelf  doth  owe  unto  that  other >  the  Te-  <?uin<Jue-  L-  fed  & 
ftator  not  being  indebted ;    the  Legacy  is  void  v.     So  it  is,  if  the  ff.  de  leg."™™'-' 
Teftator  do  fay,  I  do  bequeath  unto  fuch  a  Man  Ten  Tounds  which  fing.in§.huicprox- 
he  oweth  me;  in  this  Cafe  alfo  the  Legacy  is  void,  if  the  Legatary  n™g.  GrTff.t  \Tt 
be  not  at  all  indebted  to  the  Teftator  z.     So  it  is,    if  the  Teftator  turn.  q.  59.  n.  j8*" 
do  bequeath  a  certain  Sum  to  one,  which  either  he  (the  Legatary  I  l-h/l^\  §-  fl  mi" 
mean)  or  fome  other  doth  owe  unto  the  Teftator,  when  no  fuch  Sum  *  Minfing.Tn  'd  5. 
is  due  by  either  of  them  to  the  Teftator a :  For  whether  the  Teftator  huic  proxima.  in- 
did  know,  or  not  know,  that  nothing  was  due  unto  him,  in  both  ?£ '  fiVcT'fi  mih ' 
thefe  Cafes  the  Legacy  is  void  b.     So  it  is,  if  the  Teftator,  fuppofing  &  jaf  in  i.  §.mi 
himfelf  to  be  indebted  to  another,  doth  bequeath  that  Debt  to  the  b,  *™1  d£.  caftr-.''n 
Perfon  to  whom  he  erroneoufly  fuppofeth  himfelf  to  be  indebted,  not  fing/ib  a  §Ahuic 
exprelling  any  Quantity;  for  the  Legacy  is  in  this  Cafe  void  c.     But  proxima. 
if  the  Teftator,  knowing  himfelf  not  to  be  indebted,  doth  fay,  I  be- c  d  §'  fi  mihL 
queath  to  fuch  a  Perfon  Ten  Pounds  which  I  do  owe  unto  him ;  in 
this  Cafe  the  Legacy  is  good,  notwithstanding  the  falfe  Demon ftra- dExd§  fimih;  & 
tion  d :    Neither  is  the  Teftator  prefumed  to  err  in  this  Cafe;   and  Minfing.in  §\uic 
therefore  unlefs  the  Executor  make  Proof  of  the  Error,  the  Lega-  Proxima-  inftit-  de 
tary  may  recover  the  Legacy  e.  <SS*^W.c<cfc 

Where  (1 5)  I  faid  a  little  before,  that  the  Legacy  of  Quantity  be-  felfa  caufa  adjea. 
ing  bequeathed  as  a  certain  Body,  as  when  the  Teftator  doth  be- 
queath an  Hundred  Pounds  lying  in  fuch  a  Cheft,  or  which  fuch  a 
Perfon  doth  owe  unto  him,  that  then  no  Money  being  found  in  the 
Cheft,  or  nothing  being  due  by  that  Perfon,  the  Legacy  is  void  f ; f  L-  fi  fervus.  §.  fi 
this  Conclufion  doth  admit  thefe  Limitations.     One  is,  when  the  cerXnummofff 
Mif-report  or  falfe  Demonftration  is  not  joined  to  the  Subftance  of  de  leg.  1. 
the  Legacy,  (as  before  8,)  but  to  the  Execution  thereof:   As  thus,  s.  Hoc  'Pfo  §•  Ple- 
viz.  I  give  to  A.  B.  an  Hundred  Pounds,  and  I  will  that  the  fame  be  \]\).  Jjfjj'  &"" 4' 
payed  of  the  Money  which  I  have  in  fuch  a  Cheft,  or  of  the  Money 
which  fuch  a  Man  doth  owe  unto  me.     For  albeit  there  be  not  any 
Money  in  that  Cheft,  nor  any  due  by  that  Perfon'  named  by  the  Te- 
ftator; neverthelefs  the  whole  Legacy  is  due,  and  is  to  be  payed  of 
the  Teftator's  Goods h.     For  the  Legacy  being  once  pure  and  fimple,  h  l.  quidam.  de  tc- 
and  perfect  in  it  felf,  it  is  not  made  conditional  by  that  which  fol-  ftamentff.de  leg.  1. 

i'owetn 
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loweth  in  another  Sentence,  refpe&ing  the  Performance,  and  not  the 

Subftance  of  the  Legacy  :  For  by  fuch  Demonftration  the  Teftator  is 

id. L.qnidam&L.  prefumed  to  have  had  a  Care  only  how  the  Legacy  might  be  paid 

pauio.de leg.r  Bar.  the  more  cafily,  or  with  lefs  Difcommodity  to  the  Executor ;   not 

quidam.a  " '"     '  whether  it  mould  be  payed  at  all  unto  the  Legatary'. 

Another  Limitation  is  this,  when  fome  Part  of  the  Legacy  con- 
lifting  in  Quantity  is  extant,  though  not  all,  according  to  the  De- 
k  l.  fi  fervus.  §.  fi  monftration  of  the  Teftator  k.     For  Example  j  the  Teftator  doth  be- 
quinquc.rt.de leg...  ^^  Ten  Pounas  remaining  in  fuch  a  Cheft,  at  whofe  Death  Five 
Pounds  only  is  found  in  that  Cheft:  In  this  Cafe,  howfoever  this  Le- 
gacy be  as  of  a  certain  Body,  yet  Five  Pounds  is  due  and  recover- 
1  d.§.  fi  quinque.    ^ble  by  the  Legatary  '  ,•  but  no  more  than  Five  Pounds.    Infomuch 
that  if  at  the  Death  of  the  Teftator  there  were  Ten  Pounds  found  in 
that  Cheft,  whereas  at  the  Time  of  the  Making  of  the  Teftament 
there  was  no  more  but  Five  Pounds  in  the  Cheft;  in  this  Cafe  Five 
■"Paul. deCaftr.in  pouncjs  only  is  due  m  :   Unlefs  the  Teftator  at  the  Will-making  did 

d.  §.  qu.nqtie.  n.  9.  ^.^  ^  ^^  ^  becn  Ten  ^^^  m  the  Cheft)  an(J  fo  did  add 

other  Five  Pounds  thereunto,  to  make  the  Sum  anfwerable  to  his  O- 
pinion  ;  for  then  the  Legatary  may  recover  the  whole  Ten  Pounds, 
.t,     n  a  ■   1  c  as  if  the  fame  had  been  all  there,  as  well  at  the  Making  of  the  Te- 
quinque.  n. 9.        ftament,  as  at  the  Teftator s  Death". 

And  here  note,  that  the  Teftator  is  prefumed  to  have  thought  that 

there  had  been  Ten  Pounds  in  the  Cheft,  like  as  it  is  fet  down  in  his 

Teftament,  unlefs  the  Executor  do  prove  the  contrary,  viz.  that  the 

Teftator  did  know  that  there  was  but  Five  Pounds  in  the  Cheft  when 

0  idem  Caftr.ind.§.  he  made  his  Teftament  °. 

Error  (16)  in  the  Quality  of  the  Thing  bequeathed  doth  not  hurt 
pAngel.ind.L.fiquist|ie  Le2raCy,  when  the  Body  or  Subftance  is  certain  P,  no  more  than 
q"  E^efl i  ror^op.'  the  Error  in  the  proper  Name:  And  therefore  if  the  Teftator  bequeath 
Ripa  in  d.  l.  fi  quis  his  white  Horfe,  having  but  a  black  Horfe,  the  Legacy  is  good  1. 
lc  afrd'  ?iaff'  §"  Error  (17)  in  the  Form  of  the  Difpofition  maketh  the  fame  to  be 
rT'quotU  hsercs.  of  no  Force r.  For  Example ;  the  Teftator  intending  to  make  an  Ex- 
§.  tantundem.ff.de  ccutor,  or  to  bequeath  any  Legacy,  conditionally,  and  not  other- 
haer.  inftit.  wi^  j^  by  ^rror  omit  the  Condition:  In  this  Cafe  the  Difpofition 

fd.§.tantnndcm.&  concerning,  the  Executorftiip  or  Legacy  is  void  f.     Howbeit,  if  the 
DD.  ibidem.  Teftator  do  appoint  an  Executor,  or  bequeath  any  Legacy,  accord- 

ing to  certain  Conditions  afterwards  to  be  written,  no  Conditions  be- 
ing afterwards  written,  the  Difpofition  is  good,  and  as  it  were  limply 
«  L.  pen.  c.  de  in-  made r  ■  unlefs  it  do  appear  that  the  Teftator  did  mean,  that  the  Dif- 
ftit  &iub.  pofition  fhould  not  take  Place  without  thofe  Conditions  following  n, 

»  Mohn.  in  apoltil.  r .  ° 

ad  Dec.  in  d.  L.pen.  as  in  the  tormer  Example  x. 

*  d.  §.  tanrundem. 

§.  VI.  Of  Uncertainty. 

1.  'Divers  are  the  Means  whereby  Uncertainty  doth  grow. 


T 


'HAT  we  may  the  better  underftand  when  the  Uncertainty  is 

fuch  as  it  doth  overthrow  the  Difpofition,  (for  fometimes  it 

doth  deftroy  the  fame,  and  fometimes  not,)  we  are  to  be  advertifed, 

(r)  that  the  Uncertainty  doth  fometimes  refpecl:  the  Petfon  of  the 

7  infra  §§.  7,  &.      Executor  or  Legatary  V ;   fometimes  it  doth  refpect  the  Thing  be- 

«  infra  §.  10  queathed  z  ;  and  fometimes  it  doth  refpecl:  the  Time  or  Date  of  the 

»  infra  §.  i>  Teftament a. 

2  The 
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The  Teftamcnt  is  uncertain  in  Refpedt  of  the  Pcrfon  of  the  Exe- 
cutor or  Legatary  by  divers  Means,  but  efpecialiy  by  thefe  Means 
following. 

Firft,  When  it  cannot  be  underftood  whom  the  Teftator  meancth, 
either  for  that  there  is  no  Perfon  certainly  named  ;  or  elfe,  fome  be- 
ing named,  yet  no  Perfon  of  that  Name  to  be  found  b.  b  ttitki  §.  proxi 

Secondly,  When  there  be  divers  Perfons  of  one  and  the  fame 
Name,  whereby  the  Teftator  maketh  his  Executor  or  doth  bequeath 
any  Legacy  c.  c  infra  5. 8. 

Thirdly,  When  the  Teftator  doth  appoint  Executors  or  give  Le- 
gacies alternatively,  or  disjunctively,  as,  I  make  J.  or  2?.  my  Exe- 
cutor d.  d. Infra  5.9. 

Of  the  other  Uncertainties,  viz.   in  RefpecT:  of  the  Thing   be- 
queathed, or  Date  of  the  Teftament,  it  folioweth  afterwards6.    In  e  j^  $§,  IOj  {£ 
the  mean  Time  therefore  of  the  Uncertainty  concerning  the  Perfon  of 
the  Executor  or  Legatary. 

§.  VII.  Of  Uncertainty,  either  becaufe  no  certain  Per* 
fon  is  named  j  or,  lome  being  named,  none  of  that 
Name  is  to  be  found. 

1.  'The  Uncertainty  of  the  'Perfon  maketh  void  theT>ifpoJition. 

2.  If  the  'Perfon,  at  the  firft  uncertain,  be  afterwards  ?uade  cer* 

tain,  whether  is  the  Uifpofition  good,  or  no  ? 

3.  What  if  fome  Perfon  be  named^  but  no  Perfon  found  of  that 

Name  ? 

WHere  ( i )  no  certain  Perfon  is  hamed  Executor  or  Legatary, 
the  Will  in  that  Point  is  void  f :  And  therefore  if  the  Tefta-  t  gar,,-f,  T..qu;darn; 
tor  fay,  I  make  one  Man  of  the  World  my  Executor,  or,  I  give  to  ff  drTeb  dub.ciar. 
one  of  the  World  an  Hundred  Pounds,  no  Man  can  be  Executor,  no-  SeJfwS  £?£' 
recover  the  Hundred  Pounds  by  thii  D'fpofition  8;  unlefs  he  be  able  Legatum.  q.64. 
to  prove,  that  the  Teftator's  Meaning  was  that  he  mould  be  Exe-  6  .-^"ol  ?'"  eft> 
cutor,  or  have  the  Legacy  h.  Likewife  where  the  Teftator  faith,  I  PnceVWVTincertis. 
make  that  Perfon  my  Executor,  or,  I  give  him  an  Hundred  Pounds,  Bar.  Grafl*.  &  ciar. 
whofe  Name  is  written  in  a  Schedule  in  the  Cuftody  of  fuch  a  Man,  ^'[ncer'tit^inftir" 
whenas  indeed  there  is  no  fuch  Schedule  to  be  found,  or  being  found,  de  lega.  &  Manr! 
yet  no  Name  therein;  this  Difpohtion  is  void*.  Neither  is  it  furfi-  de conjea.uk. vol. 
cient  that  a  Paper  or  Schedule  be  extant,  and  that  the  Name  be  b!  MinfinV?  in  d.  5. 
therein  plainly  contained ;  unlefs  alfo  it  appear  by  fufficient  Proof  or  ex  kcert.  Sakem 
lawful  Conje&ures,  that  this  Schedule  is  the  very  fame  whereunto  vaIetc  }?&"'  Jure 
the  Teftator  made  Relation  K.  de  pafl.  extra. 

1  Bar.  in  L.fi  ita.ff. 
de  cond.  &  demon.  Cov.  in  c.  cum  tibi.  de  teft.  extra.  Simo.  de  Prat,  do  intcrp.  ult.  vof.  1.  5.  foluc.  vol.  1. 
n.  12.  *  Bar,  in  d.  L.  fi  ita.  Cov.  in  d.  c.  cum  tibi.  Graff.  Thef.  com.  op.  §.  inft.  q.  16.  Mant.  de  conjeft. 
ult.  vol.  1.  1.  tit.  7.  n.  7.  Clar.  §.  teft.  q.  36".  in  fin. 

The  Teftator  devifed  his  Lands  to  T.  S.  for  Life,   Remainder  to  Fitz  Devife  7. 
the  be  ft  Man  of  the  Company  of  Skinners :    Adjudged  that  this  De- 
vife was  void. 

So  where  the  Devife  was  to  his  be  ft  Friend,  or  that  his  Goods 
fhall  be  distributed,  and  doth  not  fay  among  ft  whom ;  in  this  laft 
Cafe  it  hath  been  held,  that  they  fhall  be  distributed  amongft  the 

Poor; 
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Poor  j    but  this  is  by  the  Civil  Law,  and  where  the  Teftator  died 

without  Illue. 
Beai  verf.  Wymar..       Devife  of  half  his  Lands  to  his  Wife  for  Life,  and  afterwards  all 
Style  240.  hJs  Lands  to  the  Heirs  Malics  of  any  of  his  Sons,  or  next  of  Kiji  1 

n  this  being  in  the  Disjunctive,  the  Court  inclined  that  the  Will  was 

See  poftea  cap.  9.  .  ,  °  '  ' 

contra.  VOld. 

If  (2)  no  certain  Perfon  be  named  at  the  firft,  but  afterwards  be 
made  certain  by  Event ;  the  Teftament  or  Difpofition  is  of  no-lefs 
Force,  than  if  the  Perfon  had  been  efpecially  and  certainly  named 
'  L.  quidam.  &  ibi  at  the  fjrft  1.  For  Example  i  the  Teftator  maketh  that  Man  Execu- 
Ange1erre.dind.§:tor,  or  giveth  him  an  Hundred  Pounds,  which  mall  marry  the  Te- 
incen.inft.de legar. ft-ator's  Daughter:  In  this  Cafe,  whofoever  fhall  marry  the Teftator's 
Daughter,  he  is  to  be  admitted  to  the  Executorfhip>  and  may  ob- 
*"  b'  t  SuiffamNcc tain  ^e  Legacy,  as  if  he  had  been  named  at  the  firft  m.  And  this 
obftat,  quod  nuor  Conclufion  proceedeth  whether  the  Marriage  be  made  in  the  Life- 
non  potert  dare  ci  time  of  the  Teftator,  or  afterwards  n.  Saving  where  the  Marriage 
?emVuCnitccrtifican;  *s  made  after  the  Death  of  the  Teftator,  if  it  be  likely  that  the  Te- 
quia  contrar.  pro-  ftator  would  not  have  made  that  Perfon  Executor,  or  have  given  him 
ccdit  Jur°  can;°-£"  the  Legacy,  if  he  had  thought  that  it  would  fall  out  that  he  mould 
cIuo'e  deleft." tut.  have  married  his  Daughter,  (for  that  perhaps  that  Perfon  was  Ene- 
Ad'icquodHcetcx-my  to  the  Teftator,  or  otherwife  unworthy  of  any  Benefit  by  the 
SSSSm  Teftator  :)  In  this  Cafe  the  Perfon  marrying  the  Teftator's  Daughter 
perBar.ind.L.qui-  after  his  Death  cannot  be  Executor,  or  recover  the  Legacy  °. 

dam.  &  per  DD.  in  .... 

L.  fi  quis  a  filio.  §•  fi  quis  plurics.  dc  leg.  1.)  tamen  in  Anglia  aptius  comparatur  hxredi,  qui  incertus  ex  in- 
certis,  eventu  certificandus,  potcft  inftitui.  Arc.  in  d.  §.  ex  incertis.  Inftit.  dc  legat.  n  L.  uter,  cum  feq. 
S.  de'eond.  inft.  Donellus  in  L.  quidam.  de  reb.  dub.  Bald,  confil.  188.  vol.  5.  °  Donel.  in  d.  L.  quidam.  de 
reb.  dub.  Simo  de  Praet.  1.  ult.  vol.  128,  n.  9. 

If  (3)  a  certain  Perfon  be  named,  but  no  fuch  Perfon  be  to  be 
pl  ft"  d  his  f°unc^  an^  tue  Meaning  of  the  Teftator  utterly  unknown ;  it  is  as  if 
quse' pro  non  fcript.  the  Teftator  had  made  no  Mention  of  any- P. 

Pitcaim  verf.  Brafe.  The  Teftator  devifed  his  Lands  to  ffilliam,  the  eldefi  Son  of 
Rep.  in  chancery,  Sharks,  who  in  Truth  was  the  eldefi  Son,  but  his  Name  was  An- 
°'  4°5'  drew,  and  not  William  ,•  decreed  that  the  Devife  was  good,  for  tho' 

it  was  to  the  Devifee  by  a  wrong  and  miftaken  Name,  yet  there 
was  another  Circumftance,  by  which  the  Intention  of  the  Teftator 
did  plainly  appear  to  give  his  Lands  to  this  Perfon,  (viz.)  to  the 
eldefi  Son  of  Charles. 


V         4  §•  VIII. 
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§.  VIII.    Of  Uncertainty  ariilng,  becaufe  there  be  di- 
vers Perfons  of  one  Name. 

1 .  Where  divers  Perfons  be  of  one  Name,  the  Difpqfition  is  void. 

2.  What  if  the  Teftator  s  Meaning  be  known  ? 

3.  What  if  the  one  of  them  be  a  familiar  Friend,  the  other  not  ?  ■ 

4.  What  if  the  one  be  of  Kin  to  the  Teftator,  the  other  not  ? 

5 .  The  Difpojition  ad  pias  caufas  is  not  void  by  Reafon  of  Un- 

certainty. 

6.  What  if  the  Teftator  give  fomewhat  to  the  Church  ?  What 
•    Church  is  underftood  ? 

7.  What  if  there  be  divers  Churches  of  one  Name  ? 

tf.  If  the  Teftator  give  any  Thing  to  the  Poor,  which  Poor  are  to 
have  the  fame  ?  » 

9.  The  Authority  of  the  Executor  teftamentary  in  diftributing  to 
the  'Poor. 

1  o.  What  if  the  Executor  make  his  Kin  his  Executor  ?  Who  is 
to  be  admitted  ? 

1 1.  What  if  the  Teftator  make  another's  Kin  his  Executor  ? 

WHERE  (1)  the  Teftator  nameth  fome  one  Man  his  Exe- 
tor,  or  doth  bequeath  fome  Legacy  unto  him,  and  there  be 
divers  Men  of  that  Name ;  this  Uncertainty  maketh  void  the  Difpo- 
fition  a  :  For  Example  ;  the  Teftator  maketh  Titius  his  Executor, » L.  fi  quis.  §.  a 
whereas  there  be  divers  Perfons  fo  called ;  or,  to  fpeak  after  the  *ntcr- ff:  de  leg.  2. 
Manner  of  our  temporal  Lawyers,  the  Teftator  maketh  John  at  confuitiflLa".    c. 
Stile  his  Executor,  or  giveth  to  him  an  hundred  Pounds,  and  there  qui  teft.  fac.  poff. 
be  two  Perfons  called  John  at  Stile,  and  the  Teftator  maketh  no  n"  4' 
Difference,  but  leaveth  it  uncertain  of  whom  he  did  mean ;  in  this 
Cafe  neither  of  them  can  obtain  the  ExecutoriTiip  or  Legacy  b.       b  dd.  in  d.  §.  fi 

But  (2)  if  the  one  of  them  do  prove  that  the  Teftator  did  mean inter- 
that  he  ihould  be  Executor,  or  have  the  Legacy,  it  is  fufficient  for 
the  Obtaining  of  the  Executorfhip  or  Legacy  %  cBar.;nL.quidani. 

ff.     de    reb.    dub. 
Simo  de  Praet.  de  interp.  ult.  vol.    1.  i.  fol.  07.  n.  1. 

Or  if  (3)  one  of  them  appointed  be  one  of  the  Teftator's  familiar 
Acquaintance,  and  his  Friend,  the  other  a  Stranger  j   in  this  Cafe 
the  Stranger  is  excluded,  and  the  other  admitted  d.    Or  both  of,iLqUem  ^r^ 
them  being  Friends,  yet  if  one  of  them  be  joined  in  greater  Friend-  de  cond.  &  demon. 
fliip  with  the  Teftator  than  the  other,  he  is  to  be  preferred  to  the  JJj™j  f8cotnJea- 
Executorfhip  or  Legacy  before  the  other  e.  n.  5.  '     -4' 

e  Simo  de  Prstis 
dc  interp.  ult.  vol.  1.  1.  fol.  100.  n.  3.  Mantic.  de  conjeft.  ult.  vol.  1.  8.  tit.  4.  n.  5. 

Or  if  the  one  of  them  (4)  be  of  Kin  to  the  Teftator,  and  the  other 
not  of  Kin,  the  Kinfman  is  to  be  preferred  f  j  and  if  they  be  both  r  l.  cohered.  5. 
Coufins,  then  I  fuppofe  that  whether  of  them  were  to  be  admitted  q»j  di*?ret^-  ?■ de 
to  the  Adminiftratorfhip,  in  Cafe  the  Teftator  had  died  Inteftate, &|jnjefc'  filt-voj! 
that  he  is  to  be  admitted  to  the  Executorfhip  g.  l.  8.  tit.  4.  n.  5. 

g  JaC  in  L.   1.  §. 

hoc  autem.  ad  Trcbel.  left.  3.  ff.   Simo  de  Prsetis  de  interp.  ult.  vol.  1.  fol.  98.    n.  $>.  Mantic.  dc  conj:S, 
Bit.  vol  1.  4.  tit.  6".  n.  3,  4. 

O  o  o  Or 
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Or  if  (5)  the  Difpofition  be  made  ad  pias  caufas,  it  is  not  void 
by  Reafon  that  the  Name  is  common  or  agreeable  to  divers.  And 
therefore  (6)  if  the  Teftator  doth  bequeath  any  Thing  to  the  Church, 
not  exprefling  what  Church  he  doth  mean,  the  Difpofition  is  not  void, 
»  Giof.  in  L.  qui-  but  is  to  be  underftood  of  his  Parim-Church  h.  And  if  the  Tefta- 
rf*h'AMi  ^C  r\b  tor  name  a  Church,  and  (7)  there  be  divers  Churches  of  that  Name, 
rficante.  dc"  te/tl  it  is  to  be  underftood  of  his  Parifh- Church  '.  For  Example,-  the 
cxtr.Bar.&  Jaf.in  Tcftator  doth  bequeath  to  St.  'Peters  Church  in  Oxford  an  hundred 
icief.c?GfraCfrThel  Pounds,  where  there  be  two  Churches  of  that  Name ,-  this  Difpofi- 
faur.com. op. §. in- ti on  is  not  void,  but  the  Bequeft  is  due  to  the  Teftators  Parifh- 
ftit.  q.  u.  &  <j.  church,  or  where  he  did  more  ufually  refort  to  pray  to  God,  or 
MagnttUdc  cqo'njea  to  hear  his  Word  k.  And  if  neither  of  them  be  his  Parifh- Church, 
ult.  vol.  1.8.  tit.  6.  neither  can  it  appear  that  the  Teftator  did  more  frequent  theigmc 
iiOTc^ciJmha".^  t'ian  tllc  otllCri  or5  on  the  contrary,  if  both  of  them  were  his  Pa- 
decond.& demon!  rim-Churches,  for  that  perhaps  he  kept  a  Family  in  either  Parifh, 
Pan.  in  c.  judi-  anc}  <jid  equally  frequent  cither  Church ,-  in  thefc  Cafes,  by  the  Opi- 
came,  de  teft.  ex-  nion  of  fome  WritcrSj  t^c  LegaCy  js  to  be  divided  betwixt  the 

»  Et  hxc  eft  com.  Churches  '.  But  by  the  Opinion  of  the  more  Part,  it  is  in  the 
°P;  afuilm  tf"  de  power  °f  the  Executor,  or  if  the  Executor  do  refufe  to  prove  the 
verb.  ob.  '  Graff.  Will,  or  that  there  be  no  Executor  appointed  by  the  Teftator,  then 
Thcfaur.  com.  op.  }t  js  jn  the  Power  of  the  Ordinary  to  bellow  the  fame  Legacy  on 
Cova^Tnd.c.  jit  whether  Church  he  thinketh  good  m,  as  the  Confideration  of  divers 
dicante.  dc  tciia.  Circumftances  fhall  induce  him ;  wherein  (amongft  other  Things  to 
fltra'  -j      -  j  be  remembrcd  by  the  Ordinary)  this  is  not  to  be  forgotten,  'videlicet. 

1  Bar.  in  d.  c.  jud.      .  .  •  r,       .     .  ,a     A      .  JJ  o  j  j 

&  ibi  Covar.  arte-  whether  Panih  is  the  poorer  n. 

rens  banc  opjn.  cfle 

veriorem.  m  Hoftienf.  &  al.  in  c.  jud.  quorum  op.  efle.  com.  faterur.  Covar.  in  d.  c.  jud.  Idem  quoque 
dk.  Graf.  Thef.  com.  op.  &  leg.  q.  64.  Ben.  Cap.  regul.  8c  fal.  rcg.  113.  «  Glof.  in  d.  c.  judicante. 
Mant.  de  conjeft.  ult.  vol.  1.  8.  tit.  j.  n.  j. 

In  like  Manner  if  the  Teftator  (8)  make  the  Poor  his  Executors, 
giving  them  the  Refidue  of  his  Goods  j  this  Difpofition  is  not  void 
g  Tiraquel.  traa.  by  Rcafon  of  Uncertainty;  for  that  is  a  Teftament  ad  pias  caufas  °. 
ieuf.PprHvihg56P,ae  BY  tnc  Poor  therefore  in  this  Place  is  underftood  the  Poor  of  the  Pa- 
p  l.  quisaddedin.  rifh  where  the  Teftator  did  dwell  and  keep  Houfe  P  ;  for  it  is  likely 
&u^'  ^ltf.^c'  z^at  nc  ^  Dear  a  Sreat  Affection  to  the  Poor  where  he  dwelled  1 ; 
d  pate*':  verb,  pau-  efpecially  alfo  if  the  Teftator  were  buried  in  the  fame  Place  r  ;  and 
per.  dc  tefta.  I.  6.  therefore  the  Ordinary  in  this  Cafe  ought  to  provide  that  the  Poor 
g£aJe '«£"£  have  their  Due,  according  to  the  Meaning  of  the  Teftator  f.  But 
Mantic  deconjeft.  if  the  (9)  Teftator  do  bequeath  a  certain  Sum  to  be  diftributed 
ult.  vol.  l.  8.  tit.  5.  amongft  the  Poor,  and  do  appoint  an  Executor  j  then  it  is  the  Of- 
q'  Mant.  de  tit.  5  fice  of  that  Executor  to  diftribute  the  fame  e ;  who  in  the  Diftribu- 
n.  a.  tion  thereof  is  not  neceflarily  tied  to  beftow  it  wholly  upon  the  Poor 

I  ^St  )  "'  of  that  City>  Parifll'  or  Place>  wherc  the  Teftator  did  dwell  «  ; 
f  L.  nuiu.  c.  de  (unlefs  the  Teftator  did  mean  that  the  fame  fhould  be  beftowed  on 
epifc.^Sc  cicr.  d.  tjicm  aion0  x  . ")  neither  is  he  prccifely  tied  to  make  Choice  of  the 
tefta^cxtra"  &  gloU  pooreft  Pcrfons  Y  5  but  may  ufe  a  farther  Liberty,  fo  that  he  do  not 
ibid.  abufe  the  fame  z.     For  he  may  not  fo  make  Choice  of  any  Perfon, 

uu!ToL?8!0tni!?t as  1*  may  fccra  to  °PPofe  tllc  Teftator's  Liking  and  Meaning  a  ; 
n.  2.  neither  may  he  beftow  the  whole  Legacy  upon  one  Perfon  alone  f, 

»  Gem.  &    Franc 

in  c.  fi  pater,  de  tefta.  1.  6.  *  Mant.  d.  tit.  y.  n.  2.  v  Bar.  in  L.  unum  ex  famil.  §.  1.  fF.  de  leg.  2. 
Bald,  in  rep.  L.  1.  de  facrofan.  ecclef.  C.  Mantic.  d.  tit.  5.  n.  6.  «  Par.  confil.  45.  vol.  &  Mant.  d.  tit. 
5.  n.  8.  a  Angel,  in  L.  fed  8c  fi.  §.  fi  liber tis.  fi.  de  jud.  Parif.  confil.  26.  vol.  4.  n.  29.  J  b  Bar.  in  L.  1 
tf.  de  op.  leg.  Bald,  in  rep.  L.  1.  C.  de  facrofa.  ecclef.  Mant.  de  conjeft.  ulc.  vol    1.8   tit.  5.  n.  18,  19. 

3  nor 
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nor  upon  himfelf,  nor  his  Children,  unlefs  they  be  very  poor  c,  nor  '  Brook  tir.  exec, 
upon  fuch  Perfons  as  will  unthriftily  fpend  it;  but  upon  fuch  Po0» Se teft. e«r ai3 
to  whom  it  may  do  good;  and  efpecially  if  the  Kinsfolks  of  the  in  ci.  i.  de  teft. 
Teftator  be  poor,  and  of  the  lame  Parifh  where  the  Teftator  did  ^\dd'.  tir-  "/  ?• 
dwell,  they  are  to  be  preferred  d.  infta   g-.^dc '  h'ir! 

,        .         ,,•..■'■;  „         inft.    Parif.   confil! 

20.  vol.  4.  Mantic.  de  conject.  ult.  vol.  tic.  5.  n.  17. 

Hereunto  it  may  be  added,  that  if  the  (10)  Teftator  make  his 
Kin  his  Executor,  or  give  his  Goods  to  his  Kin,  that  this  Difpoiition 
is  not  void ;  but  that  they  which  be  in  the  next  Degree  of  Kindred 
to  the  Teftator,  to  whom  the  Adminiftration  of  his  Goods  was  to 
be  committed,  if  he. had  died  Inteftate,  are  to  be  h*rft  admitted  to 
the  Executorship  e,  or  to  enjoy  the  Legacy  during  their  Lives  f ;  e       . 
and  after  their  Deaths,  the  other  next  of  Kin  to  the  Teftator  are  to  §.  qVidam  icae.ff! 
be  admitted  one  after  another,  fucceflively  by  Degrees,  and  not  all  de.   1.  &  pofthu. 
together  e.  faving  where  the  Teftator  doth   make  (n)  another's  Tir*<^c.K  dc  r%' 

.     1      1   1  • ■     ti  ■  ■       a  11  1     r  -r  11    trait.  Lisnaaier.  §- 

Kindred  his  Executor,  or  do  bequeath  lome  Legacy  to  any  others  n.gi0ff.  12? Graf. 
Kin  ;  for  then  they  are  all  to  be  admitted  together,  without  Refpccl  Thcf-  com-  °p-  §• 
or  Degree  h.  The  Reafon  of  the  Difference  is,  becaufe  the  Tefta-  g£|;  "V^con- 
tor  is  not  prefumed  to  carry  an  equal  Affection  towards  every  of  cingat.  ft',  de  reb. 
his  own  Kin,  but  to  him  that  is  nearer  of  Kin  greater  Love,  and  to  du£-  *  Pe"' 
him  that  is  farther  off  lefler;  and  therefore  of  his  own  Kindred  the  ;ta.  §.fin.ff.delcg. 
beft  beloved  is  firft  preferred;  Which  Inequality  of  good  Will  is  not  2.  PariCconfii.49. 
prefumed  towards  another's  Kindred,  and  therefore  they  are  admit-  l°l  2  Gr;t,n  ,Thc!" 

1      .       .  .  -rx-rr  i  com.  op.   5.  legat. 

ted  without  Ditterence  '.  q.  41.  &  §.  fidei 

commiffum,  q.  16". 
8  Paul,  de  Caftro  in  d.  L.  cum  ita.  §.  fidci  commiff.  Cujus  op.  com.  eft,  ut  rcfert  Par.  confil.  11.  n.  iS.  vol.  3. 
Covar.  in  c.  Ranutius.  §.  2.  de  teft.  extra.  Graf.  Thef.  com.  op.  §.  fidei  commiffum,  q.  16.  h  Bar.  in  L. 
fi  cognatis.  ft.  dc  reb.  dub.  Simo  de  Prsetis  de  interp.  ult.  vol.  1.  3.  fol.  91.  n.  28.  Graf.  The^  com.  op.  §. 
Inftitutio.  q.  20.  n.  10.  Jaf.  in  L.  Gallus.  §.  quidam  rccte.  ff.  dc  1.  &  pofthu.  n.  28.  '  Bar.  &  Simo  de 
Prastis  ubi  fupra.  •    ' 

It  hath  not  only  been  a  Queftion  amongft  the  beft  Lawyers  in  this 
Land,  whether  the  Mother  be  of  Kin  to  her  Child  k;   but  after  k  Brook  Abridg. tit, 
much  Difputation,  it  hath  been  alio  adjudged  for  the  Negative,  viz. admimftr-  n-47- 
That  the  Mother  is  not  of  Kin  to  her  Child.     As  appearcth  in  the 
Cafe  commonly  known  by  the  Name  of  the  Duke  of  Suffolk's  Cafe, 
very  famous  in  many  Books  l,  (though  more  famous  for  the  Rare- '  Brook  ubi  fupra. 
nefs  than  for  Soundnefs,)  which  Cafe  was  this.    In  the  Reign  of %%$^*£ 
King  Edward  the  Sixth,  Charles..  Duke  of  Suffolk,  having  Iflue  a  fimiiib. 
Son  by  one  Venter,  and  a  Daughter  by  another  Venter,  made  his  5  Ed-  6' 
laft  Will,  wherein  he  devifed  Goods  to  his  Son,  and  fo  died.     After 
whofe  Death  the  Son  died  alfo  Inteftate,  without  Wife,  and  with- 
out Iflue,  his  Mother  and  his  Sifter  by  the  Father's  Side  (for  fhe  was 
born  of  the  former  Venter)  then  living.     The  Mother  took  the  Ad- 
miniftration of  her  Son's  Goods,  according  to  the  Statute  m,  where-  mStat,  h.s.  an  it, 
by  it  is  enacted,  T'hat  in  cafe  any  Terfon  die  Inteftate,  the  Admini- Cl  5" 
ftration  of  his  Goods  JJjall  be  committed  to  the  next  of  Kin,  &c. 
The  Adminiftration  being  thus  granted  to  the  Mother,  the  Sifter  by 
the  Father's  Side   doth  commence  Suit  before  the  Ecclefiaftical 
Judge,  pretending  her  felf  to  be  next  of  Kin,  and  the  Mother  not 
of  Kin  at  all  to  the  Party  deceafed,  and  therefore  delireth  the  Ad- 
miniftration formerly  granted  to  the  Mother  to  be  revoked,  and  to 
be  committed  unto  her,  as  next  of  Kin  to  the  Deceafed,  by  Force  „  vide  f      eod  L 
of  the  Hud  Statute  n.  part.  6.  §.  i.  n.  5. 

O  o  o  a  Here-  Brook  ubi  fuPra- 
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Hereupon  the  mod  Learned,  as  well  in  the  Laws  of  this  Re.  Ina 
as  in  the  Civil  Law,  were  confulted.  Firft,  whether  an  Adu.ini- 
ftration  once  granted  might  afterwards  be  revoked  ,•  whereunto  they 
all  agreed  that  it  might.  Secondly,  whether  the  Mother  were  next 
of  Kin  to  her  Son  ;  whereunto  not  only  the  Temporal  Lawyers,  but 
alfo  the  Civilians,  (as  it  is  reported)  were  of  this  Opinion,  that  fhe 
was  not  of  Kin  to  her  own  Son.  Whereupon  by  definitive  Judg- 
ment of  the  Court,  the  former  Adminiftration  granted  to  the  Mo- 
ther was  revoked,  and  a  new  Adminiftration  granted  to  the  Sifter, 
albeit  me  were  of  the  half  Blood  to  the  Deceafed.  According  to 
this  Judgment  divers  other  Adminiftrations  were  granted  from  the 
Mothers,  to  the  Brethren  and  Sifters,  as  next  of  Kin  to  them  dying 

•  Veluti  in  cafu  in- Inteftate,  for  divers  Years  after  °.  The  Reafohs  which  moved  the 
terB^"a,nd5W- Temporal  Lawyers  to  be  of  this  Mind,  that  the  Mother  fhould 

ton,  cum  alns.  ,f        r  J  .  .,  ,  r        •    l\  1      n  -r^-    n      i 

not  be  of  Kin  to  her  own  Child,  were  elpecially  thefe.     Firft,  be- 
caufe  there  is  a  Ground  or  Principle  in  their  Law,  that  Lands  can- 
pLittlct.  Tenures,  not  lineally  afcend,  but  defcend  P  ;  whereupon  they  concluded,  that 
'•  "•  fo1-  J-        .    Goods  and  Chattels  might  lineally  defcend,  but  not  ascend  1.     Se- 
admmift.  6.47!*" '  condly,  becaufe  howfoever  Children  be  of  the  Blood  of  their  Pa- 
rents, yet  are  not  Parents  of  the  Blood  of  their  Children  j  for  fo 
they  write,  Liberi  [tint  de  [anguine  patris  (j  matris-,  fed  pater  & 
r  ibidem.  mater  nonfunt  de  fangnine  liberormu  r.  Thirdly,  becaufe  the  Father, 

the  Mother,  and  the  Child,  though  they  be  three  Perfons,  yet  are 
f  Brook  ubi  fupra,  tney  but  nna  caro  r  onc  Flefh,  and  confequently  no  Degree  of  Kin- 
poftifidor.  dred  betwixt  them. 

What  might  be  the  Reafons  whereby  the  Civilians  were  moved 

to  be  of  the  fame  Opinion,  that  the  Mother  was  not  of  Kin  to  her 

Child,  I  cannot  eafily  conceive ;  unlefs  it  were  this,  viz.  Mater  noti 

t  Bald.inL. nit. C.  numerator  inter  co7ifa7iguineos  l ;  or  unlefs  it  were  the  antient  Law 

de  verb,  fignif.       Qf  tjie  Twelve  Tables,  whereby  the  Mother  was  excluded  from 

u  inftit.  l.  3.  tit.  fucceeding  in  the  Inheritance  of  her  Son  or  Daughter  u.    Thus  was 

de  s.  c.  Tertil.  in  tjie  Judgment  in  this  Cafe,  and  thefe  were  the  chief  Reafons  there- 

fIInc'  o£ ;  which  Reafons  not  being  very  ftrong,  the  Judgment  could  not 

be  very  found.     For  firft,  though  it  be  a  Maxim  in  the  Laws  of 

this  Realm,  that  Lands  cannot  lineally  afcend  from  the  Child  to 

'  Littleton  foi.  i.  tne  Parents  x,  (which  Maxim  feemeth  alfo  to  favour  of  the  Law 

y  inftit.  d.  tit.  de  0f  the  twelve  Tables  y,  being  the  moft  antient  Part  of  the  Civil 

prin'e   rertlL   '"  *-aw  ^teii  z,  whereby  (as  I  have  faid)  the  Mother  was  forbidden 

*  initio  civitatis,  to  fucceed  in  the  Inheritance  of  her  Child  a ;  yet  neverthelefs  it 
cum  omnia  manu  doth  not  thereby  follow,  that  Parents  be  not  of  Kin  to  their  Chil- 
tur!  mfihE  fcriptie  drcn,  becaufe  they  cannot  fucceed  them  in  the  Inheritance,  no  more 
fuemnt  leges,  fed  than  the  Child  ceafeth  to  be  of  Kin  to  his  Parents,  when  he  is  dif- 
aro  ieXsnCerPanT.  Merited  or  barred  to  fucceed  in  the  Inheritance.  And  touching  the 
Anno  amem  ab  ur- Law  of  thofc  Twelve  Tables,  it  was  not  only  thereby  ordained, 
be  condita  303.  t]iat  t{ie  Mother  fhould  not  fucceed  in  the  Inheritance  of  her  Chil- 
fontYe'geT  1 2  talm-  drcn  5  but  likewife,  that  the  Children  fhould  not  fucceed  in  the  In- 
larum.  L.  2.  tf.  dc  hcritance  of  their  Mother  b  ,•  which  Prohibition  notwithstanding,  the 
22!  wjf  3*  WC"  Kinc""ed  ftiii  remained  entire  betwixt  the  Parents  and  their  Children 
«  inftit.' dc'  s.  chine  &  i7zde  c. 

Tertil.  in  princ. 

►  Ibidem.        J  Inftit.  de  gradibus  cognat.  §.  1.   lib.  3.  L.  ult.  ff.  de  grad.  aft*. 

And  fo  much  doth  Mr.  Littleton  (no  lefs  honourable  for  his  pro- 
found Knowledge  in  the  Laws  of  this  Realm,  than  authentical  for 
his  Antiquity)  plainly  acknowledge,  that  the  Parent  is  more  nigh  of 
3  Blcod 
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Blood  unto  the  Child  than  the  Uncic  d,  notwithstanding  that  Ground ll  Lmict.  icnureS) 
in  their  Law,  namely,  that  Inheritance  cannot  lineally  afcend.fo1'  u 
Which  Concluiion  is  alfo  agreeable  to  the  Civil  Law,  being  much 
more  antient  than  old  Littleton,  whereby  it  is  manifeff,  that  as  the 
Son  and  the  Daughter  be  in  the  fn-ft  Degree  of  Kindred  in  the  Line 
defcendant,  fo  the  Father  and  Mother  be  in  the  firft  Degree  of  Kin- 
dred in  the  Line  afcendant  *.  c  Inftit>  tit  do  gra 

&  perluftr.  arborem  confanguinitaris  in  fine  lib.  4.  decree  dcp.  &  Jo.  And.  lcSur.  cum  commsntar.  fuper 
arborc  confang. 

Touching  the  fecond  Reafon,  although  it  be  true,  that  Children 
be  of  the  Blood  or  Seed  of  their  Parents,  but  that  the  Parents  are 
not  of  the  Blood  of  their  Children  f ;  yet  doth  it  not  follow,  that f  Brook  abHd.  tir. 
Parents  are  not  therefore  of  Kin  to  their  Children,  becaufe  they  Covar'ftdc  I  'onfall' 
fpring  not  out  of  their  Blood,  nor  defcend  from  their  Loins ;  for  the  par.  1.  c°.  £  fo. 
Brother  doth  not  fpring  from  the  Blood,  nor  defcend  from  the  Loins n>  >■ 
of  his  Brother,  but  both  of  them  fpring  from  the  Blood  and  Seed 
of  their  Father  "4  as  two  Branches  from  one  Root  or  Stock  ;  and  g   l.    i.   ff.    de 
yet  who  can  deny  them  to  be  of  Kin  the  one  to  the  other  ?  So  then  srad-  aff.  in  prin. 
it  is  fufficient  for  Kindred  to  agree  in  tertio  h,  or  to  flow  from  one  MvSS^I*^ 

_  .  c  _°  .  1  /•    1  1  cic  caul,  matnmon. 

Fountain,  or  grow  rrom  one  Root ;  though  one  of  them  do  neither  foL  45.  Lcaur.  jo. 
flow  nor  grow  out  of  the  other.     If  you  enquire,  how  then  doth  And.cumcommen- 
the  Father  and  his  Son,  or  the  Mother  and  her  Daughter,   grow  confan^CovaTubi 
from  one  and  the  fame  Stock  or  Root  ?  you  muft  underftand,  that  %ra,  %.  i. 
the  common  Stock  or  Root,  from  whence  not  only  the  Father  and  ''  Vldc  !l'p^a , in 

1  1/*       l    •     r»  1  ta         1  1  -i  commnn.ltipir.lec- 

Mother,  but  alio  their  Sons  and  Daughters  do  grow,  is  the  Grand-  mr.  jo.  And.  ad 
father.  So  did  Ifaac  and  Jacob  alfo  fpring  from  the  Loins  of  A-  a'borem  confang. 
Iraham,  viz.  Ifaac  the  Son  immediately,  and  Jacob  the  Grandchild  phiiipp^Mcknc! 
mediately,  the  one  in  the  firft  Degree,  and  the  other  in  the  fecond  dearb.conf.Kling. 
Degree,  to  Abraham,  being  the  common  Stock  to  them  both,  and  qoA^Meichior 
to  their  Poiterity  '.  Hence  it  is,  that  Cognati  or  Agnati  be  fo  call-  Kin^Ph'iiipp^ief 
ed,  quafi  ab  11110  nati  k  ,•  and  Confanguinitas,  quafi  fanguinis  uni-]^c.u-  &  Geors- 
tas  '.  And  hence  it  is,  that  Confanguinity  or  Kindred  is  defined  to Sng.  «m"iv°ii 
be  vinculum  perfonarmn  ab  eodem  ftipite  defcendentium,  camali  pro-  quam  can. 
pavatione  contraUum  m.   A  Bond  of  Perfons  knit  together  by  Biood  "  Ll  u$i  "n4e 

t   S  in  *•  J   r        J-        r  r<        i        °  J  cognat.  Rebuff,  in 

or  carnal  Propagation,  dcicending  rrom  one  Stock.  L.  in  vulgari,  ff. 

de  verb,  fignif. 
1  Jo.  And.  &  Georg.  Major  ubi  fupra.         m  Jo.  And.  Philip.  Mclan.  &  Georg.  Major  in  fuis  rra&atibus  de 
confang.  8c  ff.  Alias  definitiones  viderc  licet  apud  alios  authores,  veluti   apud  Hoftienf.  in  fumra.  eod.  tir. 
Covar.  craft,  dc  fponfal.  2.  parr.  c.  6.  §.  6.  Prsepof.  in  tir.  de  confang.  8c  aff.  8c  de  arbore  confang.  dc  quo- 
rum, controverfi  is  magnopcre  non  laboro. 

Whereby  it  may  be  concluded,  that  Parents  be  of  Kin  to  their 
Children,  like  as  Ifaac  was  to  Jacob,  for  that  they  both  came  of 
the  Seed  of  Abraham  ;  and  confequently  that  the  Mother  is  of  Kin 
to  her  Child,  notwithstanding  me  fpring  not  from  his  Blood,  be- 
caufe they  both  fprang  out  of  the  common  Stock,  being  her  Father, 
and  her  Child's  Grandfather.  And  therefore  by  the  Laws  of  this 
Realm,  if  a  Man  die  feifed  of  Lands  holdcn  in  Socage,  his  Heir 
being  within  the  Age  of  fourteen  Years,  in  this  Cafe  the  Mother 
fnall  have  the  Wardmip  of  her  Son,  as  being  next  of  Kin,  to  whom  „  c  ,   ,    ,,   . 

,TJ  L  j  'r        Jj  n  Star-  de    Marie- 

the  Lands  cannot  delcend  n.  bridge  edit,  anno 

Touching  the  third  Reafon,  it  is  more  feeble  than  either  of  the  r-  "•  3- 
former.     For  although  it  may  not  be  denied,  but  that  the  Father 
ana  Mother,  being  Man  and  Wife,  are  una  caro  °,  one  Fleflij  yet»Gcn.i'i.j3.MAtth, 

it  xis-  5- 
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it  is  not  to  be  granted  that  the  Parents  and  their  Children  are  one 
Flefh,  otherwife  than  as  they  agree  in  a  Third,  by  proceeding  from 
one  Root,  as  is  aforefaid.  Or  if  it  were  granted  that  they  were 
una  caro,  and  confequently  no  Degree  of  Kindred  betwixt  them  ; 
by  this  Argument,  as  Parents  fhould  not  be  of  Kin  to  their  Chil- 
dren, becaufe  they  are  both  one  Flefh ;  fo  Children  fhould  not  ba 
of  Kin  to  their  Parents  by  the  fame  Reafon,  being  commune  argu- 

p  Argument,  com-  meiltlllil  P. 

mune  facile  retor- 

quetur,  quo  fi  quis  utatur,  ftatim  fuo  ipfius  gladio  jugulatur.  Everard.  dc  locis  arg.  legal,  in  prseamb. 

Now  as  touching  the  Reafons  which  peradventure  did  induce  the 

Civilians  to  be  of  Opinion  that  the  Mother  was  not  of  Kin  to  her 

Child  ;  true  it  is,  that  the  Mother  is  not  properly  comprehended 

i  Bald.  In  L.  ult.  inter  confanguineos  1,  becaufe  properly  and  ftridtly,  confanguinei 

SIX'c. St.  dotn  onlv  comprehend  them  which  be  of  Kin  by  the  Father's  Side  f. 

de  eieft.  6.  i.  Alex'.  Whereby  we  may  underftand,  that  this  EngliJJj  Word  Kin  is  more 

confii.  129.  n.  10.  large  than  the  Latin  Word  Co7ifangninei ;  which  Thing  is  fo  well 

known  to  the  Learned  in  that  Law,  as  I  doubt  whether  this  were 

any  of  their  Reafons  of  denying  the  Mother  to  be  of  Kin  to  her 

niusai°ro0nra!fum"  Child  f*  And  albeit  the  moft  a"tient  Law  of  tne  Twelve  Tables 
ptaTnon°Cogiiatosl  was  very  fevere  againfl:  the  Mother  and  her  Children,  and  did  mu- 
red Agnatos  com-  tually  expel  them  both,  at  ne  quidem  inter  matrem,  fi/ium,  filiain- 
mttnf  loduetil  nfti  rje->  1l^tro  cltroci1ie  hareditatis  capiendo  jus  daret  c,  fo  that  neither 
compkaitur  cti-  flic  fhould  fucceed  them,  nor  they  her,  in  the  Inheritance  ,•  yet  up- 
am  ex  fcemineo  on  better  Confideration,  by  the  Clemency  of  the  honourable  Pra- 
&Franc.nubi fupr!  tor->  and  Piety  of  fucceeding  Emperors,  was  this  rigorous  Law  of 
«  inftir.  de  s.  c.  the  Twelve  Tables  altered  u,  and  the  Mother  admitted  to  fucceed 
Tcmi  m  prmc.     jier  children    aci  folatinm  liberorum  amifforum*  for  Comfort  and  in 

u  Devanatione  ju-  '    r     , J  r       r  .  „.  ..  ,    **'  ' 

n's  civilis  in  defc-  Recompcnce  or  tne  Lois  or  her  Children  x. 

renda  Matri    fuc- 

ccflionc  filii  intcftati,  8r  ccontra,  videas  velim  Minfing.  de  S.  C.  Tertill.  1.  5.  Inftir.  *  Jure  Novcllarum 
in  univerfum  ftatutum  eft,  patri  matrique  pariter  doferri  fucceffion.  filiofum  fine  liberis  decedentium,  fi- 
niulque  cum  iis  admitti  fratres  fororclque  ex  utroque  parent.  &  confeq.  de  hsered.  ab  inteftat.  Authen. 

The  Reafons  of  this  Judgment  being  thus  removed,  it  is  now 

Time  to  conlider  what  became  of  the  Judgment  it  felf.     True  it 

is,  that  in  thofe  Days  this  Example  did  fo  much  prevail,  that  many 

t  Brook  tit.  admi-  Judgments  paffed  accordingly  upon  the  like  Cafe  y  ;  but  yet  in  Pro- 

Browntnd  s'hehm.  cc&  °f  Time  the  Truth  prevailed,  (for  what  is  ftronger  than  Truth  ?  ) 

'juxtadia.Novei.  and  the  Mother  was   every  where  adjudged  to  be  of  Kin  to  her 

JeftarTfi  iSmr""  Child  *  '  who  ^'mS  Inteftate,  and  without  Iffue,  the  Adminiftra- 

'  '  tion  of  his  Goods  may  be  committed  unto  her  (if  the  Ordinary  in 

»  Stat.H.  s.  an.  21.  Difcretion  fo  think  good)  as  next  of  Kin,  according  to  the  Statute  ». 

Or  if  he  do  not  die  Inteftate,  but  maketh  his  Kin  his  Executor,  or 

cloth  bequeath  the  Refiduc  of  his  Goods  to  his  Kin ;  the  Mother  in 

this  Cafe  (where  there  are  no  Children)  is  to  be  admitted  Executor, 

*  Per  d.  §.  fi  igitur.  and  to  enjoy  the  Legacy  as  next  of  Kin  to  her  Child  b  during  her 

?eCuahr*Novelib  ™"  Life  >  aild  flftCr  hei*  Dcath  th°  °ther  ,iext  °f  Kil1  *'   But  if  the  Tefta* 

c  dd.  in  l.  cum  tor  do  not  bequeath  his  Goods  to  his  Kin,  but  to  the  next  of  his 
ita.§.  fin.  ff.de  kg.  kj115  nor  make  his  Kin  Executor,  but  the  next  of  his  Kin,  the  Mo- 
con?ropinTh§  fidci ther  beillg  next  of  Kin>  (where  the  Teftator  dieth  without  If. 
commif.  q.  16.  fue,)  fhall  be  his  Executor  (imply,  and  enjoy  all  his  Goods,  not  only 
for  her  Life,  but  difpofe  thereof  at  her  Death  to  whom  me  will. 

3  MX. 
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§.  IX  Uncertainty  arifing  by  Reafon  of  alternative  or 
disjunctive  Speech. 

i.  The  Executor  faying,  I  make  A.  or  2?.  Executor,  it  is  as  if 
he  had  faid,  I  make  A.  and  tB.  Executor. 

2.  What  if  the  Teftator  be  more  affected  to  the  one  than  to  the 

other  ? 

3.  What  if  the  Election  be  referred  ? 

4.  What  if  the  one  be  capable,  the  other  not  ? 

TH  E  alternative  (1)  or  disjunctive  Speech  of  the  Teftator  in  See  antea,  cap.  7. 
making  Executors,  or  difpofing  of  any  Legacy,  doth  not  hurt contra- 
the  Teftament  °.    And  therefore  if  the  Teftator  fay,  2"  make  A.  or  »  L  cum  quidam. 
B.  my  Executors,  or,  /  bequeath  to  fuch  or  fuch  a  Perfon  a  hundred  c- de  vcrb-  %nif- 
Pounds ;  this  Difpofition  is  not  void,  but  both  of  them  mail  be  ad- 
mitted Executor,  and  both  of  them  obtain  the  Legacy,  to  be  di- 
vided betwixt  them  P.  &  DixBcm*"* 

And  albeit  at  the  firft  there  was  great  Diflenfion  and  Conflicts  in 
Opinions  about  this  Queftion ;  at  laft  it  was  eftablifhed  for  Law, 
that  this  Word  [or,]  in  Favour  of  Teftaments,  mould  be  taken  for 
[and  9,]  when  it  is  fo  placed  betwixt  two  Perfons,  as  it  may  feem  *  Texr.  in  d.  l. 
to  mintfter  Doubt,  whether  Perfon  the  Teftator  did  mean  r.     And  cum  quidam. 
therefore  the  Teftator  faying,  1  make  A.  or  B.  my  Executors,  it  is l.  cumquidam. 
in  Effect  as  if  he  had  faid,  I  make  A.  and  B.  Executors  f,  &c.  r  d.  §.  melius. 
Which  Conclufion  notwithftanding  is  fometimes  limited,  and  one 
only  of  the  Perfons  is  to  be  admitted. 

The  firft  Limitation  is,  when  (2)  the  Teftator  doth  bear  more 
Affection  to  the  one  than  to  the  other ;  for  then  he  to  whom  the 
Teftator  beareth  more  Affection  is  to  be  preferred  before  the  other  l. 1  njpa  jn  c  -intei 
For  Example,-  the  Teftator  faith,  I  make  my  'Brother,  or  his  C^//-c*ceras.derefcrip. 
dren,  my  Executors,  or,  I  bequeath  to  my  Brother,  or  his  Children,  conffi'.^i5.4'^"^ 
fuch  a  Thing:  In  this  Cafe,  forafmuch  as  the  Teftator  is  prefumed  jui.ciar.  j.tcftam! 
to  carry  a  greater  Love  to  his  Brother  than  to  his  Brother's  Children,  <t  8o-  n-  5- 
he  fhall  firft  be  admitted  to  the  Executorfliip,  and  obtain  the  Le- 
gacy, and  enjoy  the  fame  during  his  Life ;  and  after  his  Deceafe, 
his  Children  then  mail  be  admitted  u.    But  this  unequal  Order  of '  £  ^"^^  \' 
Affection  hath  not  fuch  unequal  Effect  when  the  Teftator  doth  make  Bay.  jn  c.  i8'de 
his  Brother  and  his  Children  Executors,  by  this  Word  [and,]  orco  qui  fibi  &h»- 
[with,]  as  before  hath  been  declared;  for  then  they  be  all  admitted  j'laar.d^  8o! 
equally,  and  not  fucceilively  x.  a.  5, 

*  JaC  in  L.  Ga!- 
lus.  §.  quidam  refte.  ff.  de  lib.  &  pofthu.  Clar.  §.  teftm.  q.  So.  n.  6*.  quae  opinio  ab  omnibus  juris  interp, 
eft  rccepta,  ait  Clar.  eod.  n.  6. 

Another  Limitation  is,  when  (3)  Authority  is  granted  to  another 
of  making  Election  :  For  Example  ;  the  Teftator  maketh  his  Exe- 
cutor A.  or  B.  whom  the  Ordinary  fhall  chufe,  or  giveth  an  hun-> 
dred  Pounds  to  A.  or  B.  whom  the  Executor  mail  chufe  ;  in  this 
Cafe,  this  Disjunctive  [or]  ftandeth  properly,  and  is  not  changed 
into  a  Conjunctive  j  aad  ib  Election  being  made  of  the  one,  the  o-  ,  L  a  rhio  aut 
ther  is  excluded  y.  Scrvio-  <|e  le8- h  h 

utrnm.  §  cum  qui* 

.         ,        dam.dercb.dub.  & 

Another 
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Another  Limitation  is,  when  (4)  the  one  of  the  Perfons  is  not 
capable  of  the  Executorfhip  or  Legacy;  for  then  alfo  the  Disjunc- 
tive ftandeth  properly,  and  the  other  Perfon  alone  fhall  obtain  the 
*  ]af.  in  L.  cum  Executorfhip  or  Legacy  x. 

quidam.C.dcvcrb. 

fignif.  limit.  5.  quippc  qui  alias  habet  in  eo  loco  iftius  reguls  limitationes. 

§.  X.  Of  Uncertainty  refpecting  the  Thing  bequeathed. 

1.  Whether  Uncertainty  by  Reafon  of  Generality  in  the  'Thing 

bequeathed  doth  make  void  the  ^Difpofition. 

2.  Whether  the  1)iJpofition  be  void,  when  that  is  bequeathed  which 
of  the  Logicians  is  called  Species* 

3.  Whether  the  Legacy  of  Wine  or  Corn,  no  Quantity  being  ex- 
prejfed,  be  void. 

.   4.  By  the  Equity  of  the  Ecclefiaflical  Laws,  uncertain  Tefta- 
ments  are  faved  from  T)eJlrut~iion. 

5.  Who  ought  to  chufe,  where  a  Legacy  is  given  generally,  the 
Executor,  or  the  Legatary. 

6.  The  Manner  of  Election. 

7.  Of  Legataries,  who  muji  chtife  firfi. 

8.  7/"  Collegataries  dijfent  among  the?nfelves,  what  Means  is  to  be 

t/fed. 


T 


H  A  T  the  Difpofition  or  Bequeft  is  fometimes  overthrown  or 

deftitutc  of  Effect,  by  Reafon  of  the  Uncertainty  of  the  Thing 

bequeathed,  may  appear  by  that  which  hath  been  already  fpoken 

•  supra  cad.  parte,  of  Error  in  the  Thing  bequeathed  a ;  for  by  what  Means  the  Tefta- 
§•  J-  tor  doth  err,  by  the  fame  Means  is  his  Difpofition  made  uncertain ; 

concerning  which  Kind  of  Uncertainty,  whether  it  dcftroy  the  Le- 
gacy or  no,  doth  there  appear.  Now  therefore  of  fome  other  Kind 
of  Uncertainty  refpe&ing  the  Thing  bequeathed,  and  namely  whe- 
ther the  Uncertainty  growing  by  Occafion  of  Generality  make  void 
the  Bequeft  or  not. 

Firft,   when  (1)  any  Thing  is  bequeathed   under  fuch  general 
Words,  that  the  Meaning  of  the  Teftator  is  unknown,  the  Difpofi- 
tion rcmaineth  without  Effect ;   as  when  the  Teftator  faith,  j  do 
bequeath  fome  Thing,  or,  J  bequeath  a  Subfiance,  or,  /  bequeath  a 
»Glo(f.  &  dd.  in  "Body,  or,  a  living  Creature  b.    For  that  which  the  Logicians  call 
L.  legato  generaii-  Geuus,  either  gener 'ah (fimum  or  fubalternum,   being  bequeathed, 
rcr  &  l.  ft  domus.  t^Q  £xccutor  js  £ucj  to  be  delivered,  if  he  give   but  a  Piece  of 
ft.  de  leg.  1.  jd 

'  Accurf.  Bar.  &  Bread,  or  a  rly  c. 

communiter  DD.in 

d.  L.  legato,  quamvis  Zafins  in  d.  L.  &  Jo.  Rub.  lib.  1.  (cntentiarum,  c.  14.  dicunt,  inutile  quidem  cfle  le- 
gatum;  non  tamen  quia  hacrcs  dando  quid  minimum  libcretur,  fed  quia  erhifum  adeo  &  inccrtum  eft  lega- 
tum,  lit  inutilem,  potius  quam  utilem,  aftum  concipere  voluifle  teftator  intelligatur. 

If  the  (2)  Teftator  bequeath  fuch  a  Thing  which  in  Logick  is 

*  Quodenim  Dia-  called  Species  d,  and  in  Law  Genus  ;  then  we  are  to  confider  whe- 
leaicis  eft  fpedes,  ther  the  fame  Thing  do  receive  his  Limits  of  Nature,  as  an  Horfe, 

Jdlam  f^EoS  *  Tree>  &C'    °r  °f  *  Mail>   flS  a  SbiP>  &  §°3d  Chai"  *   °r  °f  Weight, 

fnqdum  &  fpecics  Number,  or  Meafure,  as  Lead,  Money,  Wheat  e,  (jc. 

dicitur  a  Juris  con- 

tultis  id  quod  Dialeftici  appellant  individuum.  Minfing.  in  §.  fi  gencraliter.  Inftit.  de  legat,        e  Z<£.  lib. 

1.  Sing,  refponf  in  princ.  n.  33.  Minfing.  in  d.  §.  fi  generaliter. 

3  In 
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In  the  firft  Cafe,  viz.  If  the  Teftator  bequeath  an  Horfc,  the 
Bequcft  is  good,  whether  the  Teftator  have  any  or  none  \  f   Bar.    Paul,   dc 

In  the  fecond  Cafe,  viz.  If  the  Teftator  bequeath  a  Ship,  or  a  £arJ;*£mdncsLDk" 
gold  Chain,  by  the  common  Opinion  of  Writers,  the  Legacy  is  gato. 
void  g,  unlefs  the  Teftator  have  a  Ship,  or  a  Chain.  But  others  arc  e  Angel.  &  Alex, 
of  Opinion,  that  the  Legacy  is  good,  although  the  Teftator  have  m  L-  fl  domm.  ff. 
no  Ship  or  Chain  h.  And  this  Opinion  feemcth  more  reasonable, .J^JPl"  J1,  £ 
and  more  agreeable  to  the  Equity  of  the  Ecclefiaftical  Laws '  j  ampi.  2.  &  {.  Bar." 
efpccially  if  "the  Teftator  knew  that  he  had  no  Ship  or  Chain  o£^Dcc-in  l.  quod 
his  own,  when  he  made  his  Will.  NaVem  eod. 

L  Za.f.  Sing.  lib.  r, 
c.  i.  n.  42,  43,  8cc.  Peckuts  de  teft.  conjug.  lib.  5.  c.  26.  Minfing.  in  §.  fed  fi  gencralir.  Inltir.  de  lcea.  n.  o 
10.  Claud,  cautinncula,  8c  alii,  de  quibus  Pcckius  in  d.  c.  26.  Quia  hanc  lententiam  ut  verioreni  defen- 
dunt  in  re  magis  dubia,  nempe  in  domo  fimpliciter  legata.  Graff.  §.  legatum.  q.  61.  n.  4.  in  fin.  »  Zaf. 
in  L.  Triticum.  &  in  L.  ita  ftipulatus.  de  verb.  ob.  ff. 

In   the  third  Cafe,  viz.  If  the  Teftator  do   bequeath  Lead,  or 
Money,  or  Wheat,  not  exprefling  the  Quantity,  the  Bequcft  is  un- 
profitable, becaufe  of  the  great  Uncertainty ;  at  leaft  it  feemeth  the 
Executor  is  delivered  by  delivering  a  very  little  ft.     Howbeit  if  the  h  L.  nummis.  ff. 
Legacy  confifting  in  Weight,  Number  or  Meafure,  be  difpofed  for  j6^;  3*  Glo(r,in 
the  Performance  of  fome  Acl,  or  other  certain  Confederation,  as  for  '    '  e§a  °' 
the  Building  of  fome  Bridge,  or  mending  of  Highways,  or  for  the 
Education  or  Alimentation  of  fome  Perfon,  or  maintaining  him  at 
Study,  or  for  the  Relief  of  the  Poor,  or  for  the  Repairing  of  the 
Church    or  for  other  like  Ufesj  in  thefe  Cafes  the  Legacy  is  not 
void,  albeit  no  Quantity  be  exprefled ;  for  fo  much  is  underftood  to 
be  difpofed,  as  may  fatisfy  or  anfwer  that  Purpofe  whereunto  it  is 
appointed,  and  as  the  Ordinary,   confidering  the  NecefTity  of  the 
Thing,  and  the  Ability  of  the  Teftator,  and  the  Continuance  of  the 
Gift,  mall  deem  convenient '.  1  z&f.  in  l.  ira 

ftipulatus.  dc  verb. 
ob.  ff.  n.  14,  15.  &  Ripa  in  eand.  L.  n.  19,  20,  11,  &c. 

Moreover,  by  the  (3)  Equity  of  the  Laws  Ecclefiaftical,  not  only 
the  Legacy  general  of  Things  confifting  in  Weight,  Number  or  Mea- 
fure, as  of  Wine,  of  Oil,  of  Corn,  of  Iron,  of  Brafs,  of  Money,' 
&c.  is  good  and  available,  without  any  Quantity  exprefled  by  the 
Teftator,  which  Quantity  is  underftood  to  be  left  to  the  Difcretion 
of  the  Ordinary,  to  be  limited  by  him  as  due  Circumftances  mail 
induce  him  m  ;  but  alfo  by  the  fame  (4)  Equity,  it  feemeth  that  the     ';    , . ,  .     ,i::! 

it  c*x. '  j.      i- 1    J\       r        •   ■  11  *-•  /     1  •   1    m  Archid.  inc.funt 

general  Legacy  even  or  that  which  the  Logicians  call  Gewius (which  nonnuiii.  i.q.  Abb. 
may  be  verified  of  Things  different  in  Kind)  is  not  void  n.  But  'tis »«  c.  1.  dc  dec. 
to  be  certified  and  declared  by  the  Ordinary,  according  to  the  Eftate  ?*"'  gI°fl'  ^idDD" 
of  Perfons,  the  common  Caufe,  and  whatsoever  may  be  collected  de  tefta.  extra. 
by  other  Circumftances  v.  Much  lefs  is  the  Legacy  void,  where  n  v^rum,  fi  ani- 
the  Teftator  doth  bequeath  a  certain  Quantity  of  Corn,  or  Wine}  S^Kl.  Tri- 
or other  Things,  confifting  in  Number,  Weight,  or  Meafure,  not  ticum.  ff.  de  verb, 
exprefling  the  Kind  of  Corn,  viz.  Wheat,  Rie,   or  Barley,  or  of?b<  V1'  Arch\f-' 

-.tt-  •        i^7l  c      1  /-m        4.  rt  J  in  c.  funt  nonnulli. 

Wine,  viz.  White,  Sack,  or  Claret  P.  s  q 

0  Zaf  ubi  fupr.  & 
in  L.  fi  ita  ftipulatus.  ff.  de  verb.  ob.  &  ibi  Alex.  &  Ripa.        V  Zaf.  &  Ripa  in  d.  L.  fi  ita  ftipulatus. 

Here  it  may  be  demanded,  Who  fhall  (5)  chufe,  where  the  Le- 
gacy is  general,  the  Executor  or  Legatary  ?  To  this  Queftion  thus : 

Ppp  If 
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If  the  Teftator  do  cxprcily  cnttii  the  Election,  the  Doubt  is  caiiiy 
i  Graff.  Thefaur.  anUvered  ;  he  to  whom  tne  Election  is  granted  <*. 

com.  op.    §.  icga- 

rum.  q.  61.  in  princ.  Lane.  Dec.  8c  Jaf  in  L.  legato,  ff.  de  leg.  i. 

If  there  be  no  exprefs  Grant  made  by  the  Teftator,  then  if  the 
Words  of  the  Difpoiition  be  directed  to  the  Legatary,  as  if  the 
Teftator  mall  fay3  I  will  that  J.  S.  fba'll  have  a  Horfe  ;  the  Elec- 
f  Gloff.  in  L.  ludo.  tion  belongs  to  to  the  Legatary  r.  But  if  the  Words  of  the  Difpo- 
h«doPinfd  con?. lltion  bc  di'redted  to  the  Executor,  as  if  the  Teftator  fay,  I  will  that 
mum's  eft,  rcfte  my  Executor  give  to  A.  B.  a  Horfe ;  then  the  Election  appertains 
Graff,  d.  §.  lega-  to  thc  Executor  f.  If  the  Words  be  not  di reded  to  the  Executor 
'"cova'r.  innc'.2ju-  nor  to  tne  Legatary,  it  is  anfvvered,  that  if  the  Thing  bequeathed 
dicantc.  de  tcfta  have  his  Limits  affigned  of  Nature,  then  the  Election  is  in  the  Le- 
aHi'  in'd3'if  kg*  Satai7'  m  ca*"e  ^UC^  Th.ings  be  extant  among  the  Teftator  $  Goods ; 
to.  quorum  opinio  and  in  cafe  there  be  no  fuch  extant,  the  Election  is  in  the  Execu- 
communis  eft  ut  tor  c#  gut  if  fo  be  that  the  Thing  bequeathed  be  limitted  by  Man, 
^Gloff  Alex!  Jan  the  Election  doth  appertain  to  the  Executor  u.  And  fo  it  is  of 
Zaf  in  d.  L.  le-  Things  confifting  of  Number,  Weight,  or  Meafbre  x,  albeit  there 
garogeneraiiter.Sc  be  0f  thofe  things  extant  amongft'the  Goods  of  the  Dcccafcd  y  i 

horum      lentcntia  ,  . .,     .    °      ,  •, 

communis  eft,  ait  much  more  it  there  b<:  none  extant  2. 

Graf.  d.  q.  62.  n.  3. 

u  Jaf.  in  d.  legato,  n.  20.  Graff,  d.  q.  6z-  n.  3.  verb,  aut  vero.  Contrarium  Minting,  in  d.  §.  fi  generaliter, 
n.  9.  fed  prior  opinio  ell  communis,  ut  per  eundem  Graff.  x  L.  leg.  4.  ft.  de  Trine,  vin.  &  oleo  leg.  Zaf. 
in  d.  L  legato,  n.  18.  >'  Atque  base  opinio  communiter  approbarur,    five  teft.  de  certo  fenferit,  five  non  ; 

Ut  per  Graff,  ubi  fupr.  qui  tamen  diftinguit.       z  Mini',  in  d.  §.  fi  gencraliter.  n.  7.  Zaf.  in  d.  L.  legato,  in  fin. 

Provided  (6)  always,  that  of  thofe  Things  which  be  extent,  the 

Legatary,  having  the  Benefit  of  Election,  muft  not  chufe  the  very 

"  Gloff  in  L.  fi  beft  a  ;  unlefs  there  be  no  more  but  two  of  the  Things  extant,  (for 

quis  i  filio.  §.  fi  fa      jie  n       chufe  the  better  b  ,■)  or  unlefs  the  Teftator  do  grant  E- 

quis   plurcs.   it.   de  r  \  1  1       ,        ,        i      n  A       i    ii  -r  l 

leg.  i.  Zaf.in  d.L.  lection,  ror  then  he  may  chute  the  h  ft  c.  And  likewue  on  the  con- 
kgat.  general,  n.  tra,y  partj  whcre  the  Election  belongeth  to  the  Executor,  he  may 
df&'fi.gencraUter.  not  obtrude  to  the  Legatary  the  very  worft  of  thofe  Things  which 
n.  6.  be  extant  in  the  Patrimony  d  ;  and  whereas  there  be  not  any  fuch 

b  l.  fi  frrvu*  §.  Thi        amonsft  tiae  Teftator's  Goods,  the  Executor  muft  provide 

cum    homo.  tt.de  »  o  r 

kg.  i.  Zaf.- in  d.  iome  competent  1  hing  e. 

L.  leg.  n.  14. 

s  L.  2.  if.  de  option,  leg.  8c  Wcfcnb.  in  cund.  tit.  n.  I.  Per  L.  in  reft,  de  reg.  jur.  ff.  E  resione  ftat.  Zaf. 
feribens,  quod  etiamfi  legatario  datur  optio,  non  tamen  optima,  fed  mcJiocria,  funt  eligenda.  in  d.  L-  leg. 
n.  13.  d  DD.  in  d.  L.  legato.  Covar.  in  c.  jud.  de  left.  excr.  n.  3.  &  hoc  indubitaf.  in  Spec.  Sed  in  quan- 
titatibus  8c  in  fummis,  quod  minimum  eft  deberi  intelligitur,  fi  Caftrcnfi  credamus,  in  d.  L.  legat.  n,  4.  Ve- 
mm  in  hujufmodi  legat.  fcrvandum  eft  boni  viri  arbiniim.  Archid.  in.  c.  nonnulli  funt.  1.  q.  Abb.  in  c.  I- 
dc  dec.  cxtr.  6.  e  Zaf.  in  d.  L.  legato,  n.  22.  poft  gloff  ibidem. 

Furthermore,  it  is  to  be  remembred,  that  (7)  if  the  Teftator  ha- 
ving two  Things,  whereof  the  one  is  much  better  than  the  other, 
(be  it  for  Example  two  Horfds,)  do  bequeath  to  two  Peribns  ei- 
ther of  them  a  Horfe ;  he  that  is  firft  named  in  the  Teftament  may 

f  Bar.   in    L.  qui  firft  chufe  f. 

duos.  ff.  de  leg.  1. 

qu«  fententia  communiter  approbating  ut  refcrt  Graff,  d.  §.  legatum.  q.  62.   in  fin. 

Finally,  this  is  not  to  be  omitted,  That  if  the  (8)  Legataries  dif- 
fent  about  the  Election  of  the  Thing  bequeathed,  this  Ccntroverfy 
is  to  be  decided  by  Lot,  if  it  be  not  otherwife  refolved,  who  in 
s  optionis.  inftit.  that  Choice  is  to  be  preferred  s. 

sic  lega. 

4  Having 
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Having  declared  by  the  Cafes  formerly  propounded,  whether  Un- 
certainty in  RefpecT:  of  Generality  make  void  the  Difpofition  or  Be- 
queft  of  the  Tcftator,  or  not:  Forafmuch  as  there  be  other  general 
Words  ufual  in  Teftaments,  as  Goods  and  Chattels,  movable  and 
immovable,  the  Generality  whereof  is  apt  to  breed  Queftion  and 
Contention;  therefore,  for  the  clearing  of  Doubts  and  avoiding  of 
Suits,  which  otherwife  might  infue  about  the  Meaning  of  the  Tc- 
ftator by  thofe  general  Words,  I  have  thought  good  to  deliver  the 
feveral  Significations  of  every  of  the  laid  Words  particularly,  where- 
by it  may  appear  what  is,  or  is  not,  due  to  the  Legatary  by  Force 
of  the  faid  Words,  or  any  of  them. 

Touching  the  Word   [Bona,  Goods,]    albeit  in  the  Explication 
thereof  the  Civilians  do  make  Mention  of  the  Philofophcrs  Three- 
fold Divifion,  viz.  Bona  funt  vel  animi,  vel  corporis,  velfortnna  h  >•  \  JD-  Brs:ch:su<;  & 
that  good  Things  be  either  of  the  Mind,  or  of  the  Body,  or  of  For-  £S£  w»M^ 
tune ;   as  Virtue,  Health,  and  Wealth ;   whereof  the  firft  is  moral,  #• 
the  fecond  natural,  and  the  third  cafual  > :    Yet  nevcrthelefs,  foraf-  \^Th!Zm?0dd' 
much  as  this  our  prefent  Difcourfe  is  not  philofophical,  but  legal, 
the  Subject  which  we  intend  to  profecute  is  Goods  of  the  lad  Kind> 
which  ufually  Men  call  the  Goods  of  Fortune,  but  improperly,  be- 
ing in  Truth  his  good  Gifts  who  is  the  Giver  of  all  Goodnefs,  and 
whofe  is  the  Earth  and  all  that  therein  is  k  ;  and  who  alone  fetteth  k  P&1-  24,  verfc  1. 
up  one  and  pulleth  down  another  ',  making  rich  or  poor  at  his  good  l  P&1. 7  5-  v.  7. 
Will  and  Pleafure  m.     But  before  we  come  to  mew  what  is  figni- ni  Pfai.na.vcrf.j. 
fied  by  Goods  in  a  Man's  Laft  Will  and  Teftament,  it  is  fit  to  confi- 
der  how  it  is  taken  both  in  the  Civil  Law,  and  in  the  Laws  of  this 
Realm. 

By  Goods  therefore  the  Civil  Law  doth  oftentimes  underftand,  not 
only  thofe  Things  whereof  a  Man  is  Owner,  or  whereof  he  is  juftly 
pofleffed,  as  Lands,  Lcafes,  and  other  perfonal  or  corporal  Goods  $ 
but  alfo  thofe  Things  which  belong  unto  him,  either  corporal  or  in- 
corporal,  for  the  which  he  may  have  a  lawful  Action,  as  Debts  due 
unto  him  n  by  Contract  or  Obligation.  1L.Eonor.40.fF.de 

Secondly,  By  Goods  the  Law  Civil  doth  fometimes  underftand  a  vcrb-fiS-&DD-ibid- 
Man's  whole  Eftate,  both  actively  and  paflively ;  fo  as  his  Succeflor 
univerfal,  called  Uteres,  mall  not  only  injoy  all  his  Goods,  but  ihall  0L.B0n0r%208.fF.de 
be  likewife  chargeable  to  pay  all  his  Debts  °.  verb.fig.&DD.ibid. 

Thirdly,  By  the  Word  Goods  the  fame  Law  doth  underftand  no 
more  but  only  a  Man's  clear  Goods,  his  Debts  deducted  P.  MLAbfignat. §.bon. 

By  the  Laws  of  this  Realm,  in  Deeds  and  Contracts  among  the  Li-    '  '"  'S"' 

ving,  the  Word  Goods  is  otherwife  underftood,  comprehending  fuch 
Things  as  be  either  with  or  without  Life,  as  a  Horfe,  or  a  Bed  <J,  <j  t&L  verb. Cat*. 
&c.     But  neither  fuch  Things  as  be  of  the  Nature  of  Freehold  r,  taj.  fbi.  34. 
nor  Lcafes  for  Years f,    much  lefs  for  Lives,  nor  Things  in  Action,  '  DuCowcl  traa-cje 

_    .  t\  •<•  «i  i«.  ".•''■*'    •■  verb,  lntcrpr.  verb. 

as  a  Debt  upon  a  Promile  or  Obligation  £.  Cattai.aiiasChs.tr. 

1  Kitch.  ubi  fupra. 
«  Terms  of  Law,  ver.  Chofe  in  ASion.  Nifi  ultra  donationem  bonor.  accedat  amplior  auftoritas  pro  debitis 
recuperandis.   Weft.  Symb.  §.  424. 

The  next  Word  to  be  confidercd  is  this  Word  [Chattels,']  which 
is  more  obvious  in  the  Laws  of  this  Realm  than  in  the  Civil  Law. 
Whereby  is  fignified  all  Goods,  movable  and  unmovable,  except 
fuch  as  be  of  the  Nature  of  Freehold  or  Parcel  thereof".  "D.Cowelltraa.  de 

verb,  interp.  verb. 
Cacial. 

P  p  p  z  Of 
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Of  Chattels  fome  be  real,  and  fome  be  perfonal.    Real  are  Leafes 

*  Terms  of  Law,  for  Years  and  at  Will,  Guardianfhips  x,  the  Intereft  of  an  Advowfon 
verb.  Chattels.       for  one;j<urn  .  ^  interefts  by  Statutes  Merchant,  Staple,  Elegit,  &e. 

and  the  Word  Bona  comprehends  both  reai  and  perfonal  Chattels. 
'Perfonal   are  movable  Goods,    as  Money,   Plate,    Houfhold-ftuff, 

*  ibidem.  Horfes,  Kine,  Corn,  and  fuch  like  *.  Howbeit  fome  do  hold  that 
r  Kitch.  f.  32.  verb.  Ready  Money  is  neither  Goods  nor  Chattels  1 ;  neither  Hawks  nor 
«  KitAch.'ubi  fupra.  Hounds,  becaufe  they  be  jera  nature  z.     The  Reafon  why  Money 

is  not  to  be  accounted  Goods  or  Chattels,  the  Author  of  that  Opi- 
nion doth  not  exprefsj  but  fome  other  on  his  Behalf  hath  invented 
this  witty  Reafon ;  bccaufe,  faith  he,  Money  of  it  felf  is  not  a 
Tiling  of  worth,  but  by  the  Confent  of  Men,  and  for  their  ealier 
Tyc, flick,  or  Permutation  of  Things  neceffary  for  common  Life,  it 
»  D.  Cowel  de  in-  hath  been  reckoned  amongft  other  worldly  Goods  by  Force  of  Con- 

Cana1r*Veib*Verb°  ccir'  rat!'cr  than  confifting" fo  indeed  a. 

The  Tcftator  devifed  in  thefe  Words,  {viz.)  my  'Debts  and  Lega- 
cies being  hi  ft  deducted,  /  devife  all  my  Eftate  both  real  and  perfo- 
nal, to  T".  S.  decreed  that  this  amounts  to  a  Devife  to  fell  for  the 
Payment  of  his  Debts. 

The  next  Thing  to  be  confidercd  is,  what  is  fignified  by  [Mova- 
bles or  Immovables.']  Concerning  Movables  ;  albeit  the  Civil  Law 
*•  Alciat.  &  dd.  in  fometimes  puts  a  Difference  betwixt  Movent ia  and  Mobilia  b,  under- 
fi^  ^^"dd  ibid'  ftantUnS  by  Moventia,  fuch  Goods  as  actively  and  by  their  own  Ac- 
'  Alciat.  ubi  fupra."  cord  do  move  themfeives,  as  Horfes,  Oxen,  Sheep,  and  Cattel  c; 
l.  2.  ff.de  fupeii.ieg.  an£j  by  Mobilia,  fuch  Goods  as  paftively  are  movable,  or  remova- 
&  allien  d.L. Mo-  blc,  from  one  Place  to  another,  as  Apparel,  Pots,  and  Pans,  and 
vent.  '  fuch  like  d :    Yet  neverthciefs,  regularly,  by  Movables  are  indifte- 

l'mo*  'ap°d  '"  b '  rcntb'  underftood  Goods  both  actively  and  paifively  movable6, 
fign.  ft.  '  As  Cattle    of  all  Sorts,    Com  Jozved,   bccaufe  it  doth  not  come 

without  Induftry,  (and  it  may  be  given  by  Will,  or  forfeited  by  Out- 
lawry) fome  Deeds,  Apprentices  for  Years,  &c.  becaufe  fhefe  Things 
belong  to  the  Perfon  of  the  Owner ;  and  becaufe  when  they  are  ta- 
ken away  and  wrongfully  detained,  the  Party  injured  hath  no  Re- 
medy to  recover,  but  by  a  perfonal  A&ion. 

But  Writings  and  Evidences  concerning  Freeholds  or  Bonds,  (jc. 
being  Things  in  Action,  are  not  in  Propriety  of  Speech  comprehend- 
ed under  the  Word  Chattels,  yet  Writings  pawned  for  Money  lent, 
are  fa  id  to  be  Chattels. 

Concerning  Immovables ;   they  are  thofe  Goods  which  otherwife 

be  termed  Chattels  real ;   for  that  they  do  not  immediately  belong 

f  D.  CoWcl  de  verb. to  tne  P^rfon,  but  to  fome  other  Thing  by  Way  of  Dependency  :  As 

interp.verb.Cattal.  Trees  growing  on  the  Ground,  or  Fruit  growing  on  the  Trees,  or 

Kitchin  fo.  32,         Lcafe    or  Rcnt  for  Term  of  Years f ;   but  not  Lands,  Tenements, 

6  Kitchin  ubi  lu-         _        '  * 

pra,  verb.  Cattal.   or  frank-tenement  8. 

Having  examined  the  legal  Signification  of  thefe  Words,  Goods 
and  Chattels,  movable  and  immovable ;  it  may  be  material  to 
know  of  what  Force  and  Efficacy  they  be  in  a  Man's  Laft  Will  and 
Teftament. 

For  the  better  Comprehenfion  whereof,  fuppofe  that  four  Men 
made  Four  feveral  Wills,  wherein  the  firft  did  bequeath  to  J.  B.  all 
his  Goods,  the  fecond  did  bequeath  to  J.  B.  all  his  Chattels,  the 
Third  all  his  movable  Goods,  the  Fourth  all  his  immovable  Goods. 
What  is  due  to  A.  B.  in  every  of  thefe  Cafes  ?  For  Anfwer  to  every 
particular  Queftion  :  Firft,  where  the  Teftator  did  give  to  A.  B.  all 
2  his 
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his  Goods  i  in  this  Cafe  A.  B.  is  to  have  the  Teftator's  whole  Eftatej 
actively  and  paffively,  (his  Lands,  Tenements  and  Freehold  except- 
ed,) being  in  Effect  his  Executor,  or  Bares,  or  univerfalSuccefforh: h  Gloff-  »b  !-•  his 
Who  as  he  is  to  enjoy  all  the  Dcceafcd's  Goods  and  Chattels,  crflSKbftrfiSaSSl 
what  Kind  foever,  together  with  the  Debts  due  to  the  Deceafed }  fo  ibid. 
is  he  chargeable  to  pay  all  Debts  due  by  the  Teftator,  fo  far  as  his 
Goods  and  Chattels  will  extend  *.     Neither  is  it  to  be  doubted  but !  L.  bone-rum.  200. 
that  A.  S.  hath  Right  to  all  the  Gold  and  Money  k  of  the  Deceafed  ff>  de  verb-  fisnif» 
by  Virtue  of  the  faid  Legacy,  as  hereafter  more  at  large.  ejidSa?  d&S 

bidem. 
*  Rebuff,  in  L.  Movent,  de  verb.  fign.  ff.  D.  confil.  472.  &  38?, 

In  the  fecond  Cafe,  where  the  Teftator  did  bequeath  to  A.  £<, 
all  his  Chattels;  he  the  faid  A.  B.  is  to  have  and  enjoy  all  the 
Deceafed's  Goods  movable  and  immovable,  together  with  the 
whole  Eftate  of  the  Teftator  deceafed,  both  actively  and  paf- 
fively  I,  as  in  the  former  Cafe.  »  Diaioh  Cattaj]a 

,.n.  _  .        ,    .  „  „  Hon  minus  late  pa^ 

tere  quam  dithonem  Bona,  imo  latius  patere,  oftendunr  Stanf  De  prarogar.  c.  16.   &  Kirch,  fol,  s2  verb 
Cattalla.  J 

In  both  Which  Cafes,  if  A-  B.  mould  die  before  he  proved  the 
Deceafed's  Will,  yet  mould  the  Adminiftration  of  his  Goods  be  com- 
mitted to  the  next  of  Kin  of  the  faid  A.  B.  and  not  to  the  next  of  Kin 
to  the  Teftator  m.  "■Dyerfol.571.  n.8, 

The  Teftator  devifed  to  %  S.  all  his  Goods,  Chattels,  and  Hovf-  1Chanc.Rcp.190. 
ftvld-ftzijf,  and  there  was  at  that  Time  400  /.  in  Ready  Money  in  the 
Houfe,  and  in  the  fame  Will  he  devifed  1200/.  to  another  j  it  was 
decreed  that  by  the  Devi«fe  of  all  his  Goods  and  Chattels  j  the  400  A 
in  Money  was  comprehended,  and  therefore  it  ftiall  come  into  the 
Account  of  the  perfonal  Eftate.     See  pqflea  hie. 

Howbeit,  if  the  Teftator,  after  he  hath  bequeathed  all  his  Goods^ 
or  all  his  Chattels,  or  all  his  Goods  and  Chattels,  to  one  Man,  do 
make  another  Man  his  Executor:    In  this  Cafe  the  Legatary  mall 
not  enter  into  the  whole  Eftate  of  the  Deceafed  n ;  but  the  Executor  "  Bar- in  L.  hisver, 
proving  the  Will,   is  to  enter  unto  all  the  Goods  of  the  Deceafed,  £de  ha5r,iaftir- 
and  hath  Right  to  receive,  or  by  Suit  to  recover,  all  the  Debts  due 
to  the  Deceafed  °,  and  as  Executor,  ftandeth  charged  with  Payment  °  Stip.tod.l.paft.4, 
of  all  Debts  due  by  the  Deceafed  P  :  And  if  any  Thing  remain  clear  kthcom6*op.Srb! 
after  Payment  of  the  deceafed  his  Debts,  that  only  is  due  to  the  u-  inft.  q.  14.  n.3. 
nivevfal  Legatary  in  this  Cafe  1.     But  if  the  Teftator  do  bequeath  J  Relt  iolkd*"' & 
the  one  Half  of  his  Goods  to  one  Perfon,  and  make  another  Perfon  1. '3.  prlvinc.  confh 
his  Executor,  willing  and  appointing  that  all  his  Goods  fhall  be  e-  Canr- 
<maliy  divided  betwixt  them:  I  do  find  that  the  Two  Chief  Juftices  ££V"ei£ort 
of  England,  and  others,  did  at  that  Time  when  this  Queftion  was 
propounded,  agree  and  conclude  the  Law  in  this  Cafe  to  be,  that 
the  Legatary  mould  have  the  one  Half  of  all  the  Teftator's  Goods, 
before  Deduction  of  any  Debts.     As  for  Example ;  the  Teftator  ha- 
ving Goods  to  the  Value  of  an  Hundred  Pounds,  and  being  indebted 
Twenty  Pounds,  doth  bequeath  the  one  Half  of  all  his  Goods,  by 
his  Teftament,  to  his  Wife,  to  be  equally  divided  betwixt  her  and 
J.  B.  his  Executor.     In  this  Cafe  the  Wife  is  to  have  Fifty  Pounds 
for  her  Moiety,  without  any  Defalcation  in  refpect  of  the  faid  Debt 
of  Twenty  Pounds,  which  is  to  be  payed  by  the  Executor  out  of  the  h£?^on\*fJim 
other  Half,  having  Aflets r.  Grafr.Thefcom.op. 

§.Inft.q.i4  nj&€. 
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In  the  third  Cafe,  where  the  Teftator  did  bequeath  to  A.  $.  alibis 
Movables,  the  Legatary  may  recover  all  his  perfonal  Goods,  both 
M       t.      d   quick  and  dead  f,    which  either  move  themfelves,  as  Horfes,  Sheep, 
verb,  fignif!"*'  &  and  Oxen,  (jc.    or  can  be  moved  by  another,  as  Plate,   Houfhold- 
dd.  ibidem.  ftuflf5  Corn  in  the  Garners  and  Barns,  or  in  the  Sheaf,  (jc  r.     But 

&^ide  pavUoTnfra  whether  the  Legatary,  to  whom  the  Teftator  hath  bequeathed  his 
hoc  ipfo  §.  Movables,  may  recover  Corn  growing  on  the  Ground  at  the  Time  of 

Hkionh  l  lutein  the  Making  of  the  Will>  and  Death  of  the  Teftator>  nath  been  aQue- 
Deci0fn'RotxUAven  ftion  u  :  Wherein  it  feemeth  at  the  firft  View  that  he  cannot,  as  well 
nion.  Decif.  \6.  n.  becaufe  the  Fruits  of  the  Ground  are  eflecmed  as  accefiory  thereun- 
deRTtraaLignai  to  x  i  which  accefTory  muft  follow  the  Nature  of  the  Principal  J;  and 
§.  i.  &  alios.0       therefore  the  Ground,  which  is  the  Principal,  being  unmovable,  the 

*  D.Decif.Avcnion.  pruit  muft  be  deemed  likewife  unmovable  z :  As  alfo  becaufe  the 
n'.42z.  *  Time  of  Making  the  Will  (or  at  leaft  of  the  Death  of  the  Teftator) 
y  c.Acceflbrium.de  is  to  be  refpc&ed  a ;  at  which  Time  the  Com,  not  being  cut  down, ox. 
*Tiraq. t'bi  fupra.  peradventure  not  then  ripe,  nor  fit  to  be  cut  down,  ought  not  to  be 

*  d.  decif.  1 6.  n.  2.  reputed  amongft  the  Movables  b.  Neverthelefs,  the  contrary  Opinion 
L'/'  ita-5:dCLU'&  natn  prevailed  among  very  many  Writers  cj  yet  not  fimply,  but  with 
orem.'sS.  tf.^c"  a  Diftin&ion  d,  which  is  this :  That  of  Fruits  fome  be  induftrial,  and 
leg.  3.  fome  natural  e.  By  induftrial  I  mean  fuch  as  be  fozvn  in  the  Ground 
te^ff."?r|fvS  ty  &$*  ^dufry,  in  hope  not  to  continue  there  ftill,  but  to  be  fe- 
Tir.  ubi  fupra.  '  parated  and  reaped  with  Increafe  e'er  long.  And  thefe  Kind  of 
=  Paul.  Caftrcnf  prujts  the  Writers  do  reckon  amongft  the  movable  Goods  f,  for  that 
Socin!'  'confiU  60.  they  be  movable  Habitu,  or  in  the  Intention  and  Purpofe  of  the 
vol.  1.  Dec.  confii.  Sower  8  :  And  therefore  the  Legatary  in  this  Cafe,  to  whom  the  Te- 
4ud  d\  i  aiT|fa"  ftator  Nth  bequeathed  his  Movables,  may  recover  the  Com  ftand- 
que^  .  9.  i.g  o.  .7.  i^  ^  t^  Ground  at  the  Death  of  the  Teftator  h. 

d  d.  16.  Rot.  Aven. 

n.  4.  *  Dc  hac  diftinfr.  fru&uum  vide  Molin.  in  confuet.  Parif.  §.  1.  gloff.  n.  50.  cum  fequen.  t  D.  de- 
cif. Aven.  16.  n.4.  p6ft  Paul.  Caftrenf  d.  confii.  132.  qucm  Dccius  &  alii  fequuntur.  s  D.  decif.  6.  &  Ca- 
ftrenf.  d.  confii.  132.  Tiraquell.  d.  §.  1.  glof.  7.  n.  45.  h  Dccius  poft  Caft.  ubi  fupra.  ale.  conf.  473.  alter 
confii.  132.  vol.  1.  quamvis  Molineus  in  addic.  ad  confii.  Decii  illud  Pauli  confii,  falfiffimum  efle  affirmat; 
cujus  fentcntia,  cum  fine  probat.  lata  fit,  non  magni  pondcris  efle  potelh 

Perk.  §.  520.  if  Leffee  for  Years  fozveth  the  Land  fo  fhort  a  Time  before  the 

Expiration  of  hisLcafe,  that  the  Corn  cannot  poihbly  be  ripe  before  the 
End  of  his  Term,  in  fuch  Cafe  the  T)evife  of  the  Com  is  void,  be- 
caufe he  himfclf,  if  he  had  lived,  could  not  have  reaped  it  after  his 
Leafe  expired,  without  being  a  Trefpafler  ;  but  if  it  was  fuch  Com 
as  he  might  have  reaped  if  he  had  lived  till  Harveft,  the  Devife 
had  been  good ;  but  he  who  hath  an  Eftate  in  Fee  or  in  Tail,  or 
for  Life,  and  who  foweth  his  Land  with  Corn,  may  devife  it  to 
whom  he  will ;  and  if  he  die  before  'tis  ripe,  the  Legatee  mail  have 
it.  So  if  the  Husband  fow  the  Lands  which  he  holds  in  the  Right 
of  his  Wife,  and  dieth  before  Harveft,  his  Executor  or  Devifee  mall 
have  it,  and  not  the  Wife:  The  Cafe  is  the  fame  where  a  Tenant 
fows  the  Lands,  and  dies  before  the  Corn  is  ripe. 

By  natural  Fruits,  I  mean  fuch  as  grow  of  their  own  Accord,  with- 
i  Decins  d.  confii.  out  any  great  Labour  or  Coft,  as  Grafs,  or  Apples ',  (jc.  And  thefe 
d'confJet^PanT.s!  fcJN  Legatary  cannot  recover  as  movable,  unlefs  they  were  feparated 
1.  gloff.  i.n.  50,51!  at  the  Time  of  the  Teftator's  Death  k.     For  till  they  be  feparated, 

*  Dec.d.conf.472.  they  are  Frufrus  pendentes,  and  accounted  not  only  as  acceflory  to 
pi-l    °  m" "  '  "  the  Ground  or  Trees  whereupon  they  grow ;   but  alfo  they  are  re- 
puted for  Part  and  Parcel  of  that  Body  whereon  they  grow,   and 

2  whence 
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whence  they  arc  nourished,   and  confequently  of  the  lame  Nature 

and  Condition,  to  wit,  immovable  '.  '  Fruft.  nnmraics 

anrcquam  feparcn- 
cur,  non  propric  fruSus,  fed  pars  rci  vere  6v  proprie  dicuntur.    Tta  Molin.  in  conflict  Pariii  §.  i.  gloff.  w  n.  5. 

Moreover,  that  Corn  fown  and  unfeparatcd  is  not  to  be  accounted 
Parcel  of  the  Ground  of  the  Deccafed,  but  to  be  reckoned  as  Parcel  of 
his  Goods,  is  apparent  by  the  Laws  of  this  Realm,  whereby  the 
Land,  together  with  the  Trees  and  Grafs  growing  thereon,  mall  dc- 
fcend  to  the  Heir,  as  Parcel  of  the  Freehold;  but  the  Com  growing 
upon  the  fame  Ground  ihall  belong  to  the  Executor,  (as  Parcel  of 
his  Goods,)  as  elfcwherc  is  more  fully  demonftratcd  m.  m  Supra  eodem  lib. 

parte  5.  §.6.ubiplu- 
res  enumerantur  cafus  ex  quibus  liquide  conftat,  quod  dc  jure  hujus  regni  Angliae,  frumenr.  nondum  a  folo 
fcparatum,  fed  adhuc  vircns&  crefcens,  inter  bona  etiam  mobil.  computatur.  Addc  Perkins  tit.  Devifcs,  6c 
Fulbecke  codem  titul.  fol.  37,  38. 

And  hence  it  is  that  Emblements,  or  Corn  growing  on  the  Ground, 
ought  to  be  praifed  and  put  into  the  Inventory  of  the  Goods  of  the 
Deccafed  ;  but  not  Grafs  or  Trees,  fince  they  are  Parcel  of  the  Free-  ylb  'parte^T  Ty'. 
hold,  and  fall  to  the  Heir,  but  not  to  the  Executor  of  the  Deceafed  n.  n.  3.  &  Perkins  ubi 

Now  as  touching  their  Reafons,   who  do  hold  that  Fruits  of  the  **$*■'' 
Earth  arc  to  be  cfteemed  immovable,  firft,  Becaufe  the  AccefTory  doth  0  Caffrc  r       h 
follow  the  Nature  of  the  Principal;  the  Anfwer  to  this  Reafon  is,  i5;.Voi. i.'iior.A- 
that  this  is  true  in  Fruits  natural,  but  not  in  Fruits  industrial  ?.          ven.dec.  n&.Decius 

And  as  touching  the  other  Reafon,  that  the  Time  of  the  Teftament con   !  472,  "' 5" 
ought  to  be  reflected,  and  therefore  the  Corn  being  inherent  to  the 
Ground  at  the  Time  when  the  Will  was  made,  ought  to  be  adjudged 
immovable;  the  Anfwer  is,  That  thefe  induftrial  Fruits  were  in  the 
Purpofe  and  Intention  of  the  Deceafed  fcparablc  and  movable,  even 
then  when  the  Will  was  firft  made  P,  albeit  they  were  not  actually  fe-  p  CaftnDecius-.Ti- 
paratcd  or  removed  from  the  Ground.     Which  Purpofe  and  Intention  rW?L&  LaU)     i 
or  Dcftination  is  fufficient  in  a  Teftament  to  make  them  movable  1.       Qu.-,n .idmndrm 

enim  FruSins  n-x^a- 
ralcs  adhuc  pendentes  judicantur  ut  fundus,  vel  ut  ejus  pars,  &  quid  immobile  ;  (Molin.  in  conflict.  F'arif. 
tit.  1.  §.  1.  &  gloff.  1.  n.  ji.)  ita  fruftus  ftatim  colligendi  (faltcm  induftriales)  pro  colle&is  habtf  rur.  Tira- 
raquel.  ubi  fup.  n.44,  45.  cui  acccdit  quod  deftinatum  pro  perfe&o,  &  cingendus  pro  cin&o  habetiir. 

Moreover,  that  the  Time  of  the  Making  of  the  Deceafed's  Will  is 
not  always  to  be  refpected,   doth  afterwards  more  at  large  appear. 
And  fo  the  former  Conclusion  remaineth  firm,  that  the  Legatary,  to 
whom  the  Teftator  doth  devife  his  movable  Goods,  may  recover  the  r  Per  ea  <3l,x  fuPe- 
Corn  ftanding  on  the  Ground,  as  Parcel  of  his  movable  Good.,  i         gg  §.iaa  func  hoc 

To  demand  whether  the  Legatary,  to  whom  the  Teftator  did  be- 
queath his  movable  Goods f,   might  recover  the  Deceafed's  Ready  r  Rebuff,  in  L.  Mo- 
Moncy,  might  feem  an  idle  Queftion,  becaufe  no  Goods  are  more  ^e" (Mt'  ?■ dc  v}r{ 
movable  than  Money,  which  is  therefore  termed  current,  (and  that  47"! ' 
rightly)  becaufe  of  the  continual  fwift  Motion,  and  running  thereof 
from  one  Hand  to  another.  Yet  forafmuch  as  fome  do  hold,  that  Ready 
Money  is  neither  Goods  nor  Chattels  * ;  (which  Opinion  howfoever  it c  Kitchin  vcrb.pu- 
may  feem  a  Paradox,  yet  is  it  not  utterly  untrue,  for  that  there  be  f£  amebic, 
particular  Cafes  in  the  Law,   wherein  Money  is  not  reputed  as  any 
Part  of  the  Goods  of  the  Deceafed,  either  movable  or  unmovable ;) 
therefore  the  Queftion  is  not  limply  idle,  or  unworthy  to  be  anfwered. 

But  before  we  come  to  thefe  particular  Cafes,  it  may  be  delivered 
for  a  Rule,  That  Ready  Money  is  juftiy  and  worthily-  reputed  a- 

mongft 
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"  §.Etquiaparum.  niongft  the  movable  Goods  of  the  Dcceafed  ",  and  recoverable  by 
Autheri.  de  Nupr.  the  Legatary,  to  whom  the  Movables  are  bequeathed  x.  The  Ex- 
^cmliumnMamMdecePtions  °^  vvn'ch  ^u^->  °r  Cafes  wherein  Money  is  not  accounted 
Conjca.uitvoi.iib.  as  Goods  or  Chattels,  are  thefe. 

9.  tit.  3.  n.  2.  Dec. 

confil.  3S1.  &  conf.  472.  Tiraqucl.  de  Retraft.  Lignagier.  §.  1.  gloff.  7.  n.  163.  *  Tiraquel.  Retraft.  Lig- 
nagier. §.  1.  gloff.  7.  n.  103.  Dec.  confil.  381.  Alantic.  ubi  fup.  Spec,  de  fhict.  &  intereffe.  n.  8.  8c  9. 

The  firft  Cafe  is,  when  the  Perfon  dcceafed,  by  his  Laft  Will  or  Te- 
ftament,  willeth  any  his  Lands,  Tenements  or  Hereditaments  to  be 
fold  :  For  in  this  Cafe,  by  the  Statutes  of  this  Realm,  the  Money 
thereof  coming,  or  the  Profits  of  the  faid  Land  for  any  Time  to  be 

c^vid^Baid.Vn  ta^en,  mail  not  be  accounted  as  any  of  the  Goods  or  Chattels  of  the 

L.eadcmum.c.dc  Perfon  fo  deceafed  Y. 

Collac.  'phe  fecond  Cafe  is,  when  the  Teftator  hath  purchafed  Lands  in 

Fee,  and  for  Payment  of  Lands  fo  purchafed,   hath  laid  up  certain 

*  An  amem  pecunia  ^ioney  z.  For  there  is  no  Likelihood  that  the  Teftator,  by  that  ge- 
d^Zn°dneCftlnPata;  neral  Legacy  of  his  movable  Goods,  did  intend  to  pafs  that  Money 
inter  mobiiia  vei  alfo,  to  the  Prejudice  of  his  Heir,-  according  to  that  Rule  of  Law, 
immobilia    nume-  tnat  notr]ing  doth  pafs  by  general  Words,  where  it  is  likely  that  the 

randa  fir,   magnus  -1,  C  J   o  _        »  j 

eft  inter  Doftores  Giver  would  not  grant  them  by  ipecjal  Words3. 

confliftus;  fed  com. 

opinio  eft,  quod  numeratur  inter  mobil.  Bar.  decif.  219.  port  Jaf.  in  L.  castera.  §.  fed  fi.  de  lega.  I.  ff.  Nee 
ego  diverfum  fentio,  fed  in  cafu  diverfo,  viz.  in  pecunia  parata  pro  folutione  prsdiorum  emptorum,  lion  au- 
tein  emendorum.        a  C.  in  general,  de  reg.  jur.  6. 

Again,  feeing  by  the  Statutes  of  this  Realm  the  Money  taken  for 
fcStar.  H.  s.  an.  21.  Land  fold  ought  not  to  be  accounted  as  his  Goods  b;  wherefore 
c"  *'  mould  that  Money  which  is  purpofely  laid  up  for  Payment  of  the 

feiffuf'  fumptTcx  l  a  IC*S  bought,  be  accounted  amongft  the  Deceafed's  Goods c,  other- 
ftat.  prsdia.  wife  than  for  Payment  of  the  Land  purchafed  j  cfpecially  when  the 
Day  of  Payment  is  nigh  at  hand,  and  Money  otherwife  hardly  to  be 
a  Qiiocafu.inftante  raifed  out  of  the  Teftator' s  other  Goods  d  ?  And  therefore  in  this  Cafe 
jiimirum  necefiira-  j  £0  think,  that  the  Legatary  to  whom  the  Movables  are  bequeathed 
pe'rfeakmi  prp.xir  cannot  recover  that  Money,  as  Parcel  of  the  movable  Goods,  in  Pre- 
maproperfeaaha-  judicc  of  the  Heir ;  in  whofe  Favour  alfo  many  Things,  which  of 
betUr"  Z«  fed  fi  ff  tne*r  ou'n  Nature  be  movable,  by  Conftruftion  or  Fiction  of  Law  are 
de  leg.  1.  n.  16.  neverthelefs  accounted  unmovable,  as  Hawks,  and  Hounds,  and 
Graff.  §.iegat.  q.19.  rjeer  jn  the  Park  e,  (jc.  There  be  not  many  other  Cafes  wherein 
e  vide" Rob.  Kcilc-  Money  is  not  accounted  Part  of  the  movable  Goods f:  Which  Cafes 
vay  1.  rclationum,  excepted,  in  Regard  of  the  reftlefs  Motion  thereof,  it  is  not  only  to 
Th  alur  torn'o""  ^c  accounted  movable  8,  but  alfo  to  be  reckoned  as  Parcel  of  a 
§.  fegatnm.  q.  19.  Man's  Goods,  becaufe  it  is  a  good  Surety  in  every  Neceffity  h. 

n.  8.  in  fin. 

1  De  quibus  vide  Rebuff.  &  Goddaeum  in  d.  L.  Moven.  ff.  de  verb,  fignif.  Adde  L.  fi  chorus.  §.  1.  ff.  de  Le- 
ga. 3.  &  DD.  ibidem.  S  Tiraquel.  dc  Rctraa.  Lignagier.  <j.  1.  gloff.  7.  n.  103.  Dec.  conf.  381.  "  Me- 
morabilfa  Cotta:,  verb,  pcculium. 

In  the  fourth  Cafe,  where  the  Teftator  doth  bequeath  to  J.  B.  all 
his  Goods  immovable,  the  Legatary  hath  Right  to  the  Leafes  which 

*  D.Cowcii  de  verb,  did  belong  to  the  Deceafed  \  and  alfo  to  all  the  natural  Fruits  there- 
in tcrp.verb.Caneb.  Q^  as  Qva{s  growing  on  the  Ground,  and  Fruit  on  the  Trees  k,  and 
ga*t!rcgU,  c.  itf.  fbl. -like wife  to  the  Fifties  in  the  Pond1,  and  Pigeons  in  the  Dove-cote  m, 
45.  L.  lex. C. dead-  as  appurtenant  to  the  Grounds  demifed,  or  as  Parcel  of  the  Fruits  of 
dd! ?b;dcm.erga&  the  Tenement,  which  (if  it  were  out  of  Leafe)  fliould  belong  to  the 
•<  Moiin.inconfue-  Heir,  and.notto  the  Executor".     But  to  the  Corn  growing  on  the 

tud.  Parif  §.i.glof. 

1.  n.  51,  52,         '  Rebuff,  in  d.  L.  Moventium.  Kelleway's  Reports  foi.  118.        »  Kelleway  ubi  fup.  Goddscu* 

in  d.  L.  Moventium.        "■  Kelleway  ubi  fup. 

4  Ground, 
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Ground,  or  other  Fruits  industrial,  the  Legatary  in  this  Cafe  hath 
not  any  Right,  for  that  they  are  accounted  among  the  Movables,  as 
hath  been  proved  heretofore. 

Thofe  Leafes  are  Chattels  real,  and  as  to  that  Matter  it  hath  been 
a  Queftion,  whether  a  Devife  of  a  Chattel  real  with  a  Remainder 
over,  is  good  or  not ;  'tis  agreed,  that  fuch  a  Devife  of  a  perfonal 
Chattel  is  not  good,  but  that  the  Devife  of  the  Ufe  of  a  perfonal 
Taking  to  one,  and  after  his  Death  to  another,  is  good,  but  that  the 
'thing  it  [elf  cannot  be  fo  devifed,  becaufe  a  Devife  of  a  perfonal 
Thing  for  an  Hour,  is  a  Devife  of  it  for  ever. 

The  Teftator  devifed  the  Refidue  of  his  perfonal  Eftatc,  confift-  Whhnme  v.  Craven. 
ing  in  Chattels,  Houfhold-Goods,  Plate,  Jewels,  Arrears  of  Rent,  2Ch-ReP' l67- 
and  Debts  due  to  him  on  Bonds  to  the  Earl  of  Craven,  for  the  Ufa  of 
William  Whitmore,  his  only  Son,  and  the  Heirs  of  his  Body ;  and  if 
he  died  without  Iffue,  and  a  Minor,  then  to  the  IJfue  of  the  Sifters 
of  the  'Teftator,  and  made  his  faid  Son  Executor,  and  the  Lord  Cra- 
ven Executor,  durante  m'mori  at  ate,  ($c.  the  Son  died  without  If- 
fue,  being  more  than  Seventeen  Tears  cf  Jge,  and  Under  Twenty- 
one,  having  firft  devifed  all  his  perfonal  Eftatc  to  his  Wife,  rjC:  it 
was  decreed  that  this  Limitation  to  the  IJJ'ue  of  his  Sifters,  was  void, 
becaufe  it  was  of  Money  and  perfonal  Chattels  j  'tis  true,  it  hath 
been  allowed  in  Chattels  real,  but  never  in  perfonal,  for  the  Ufe  of 
Money  is  Money  it  felf;  and  the  Devife  of  a  perfonal  Thing  to  T.S. 
for  an  Hour,  is  a  Devife  to  him  of  that  Thing  for  ever. 

Here  now  another  Queftion  doth  offer  it  fclf,  viz.  whether  Uebts 
due  to  the  "Deceafed  do  pafs  under  the  Legacy  of  the  Movables  or 
Immovables.    Whereunto  the  Anfwer  is,    that   Debts  are  neither 
movable  nor  immovable  °  :  And  confequently,  they  are  neither  due  °  Aiciat.&Rcb.;n 
to  the  Legatary  to  whom  the  Movables  are  devifed ;  nor  to  the  Le-  d-  L-  Movemium. 
eatary  to  whom  the  Teftator  hath  bequeathed  his  Unmovables  P.  f  ?f£'  fiSni£  ff- 
And  this  is  true,  not  only  when  the  I  eftator  hath  bequeathed  all  his  bilia  uni,aitcH  im- 
Goods  movable  and  immovable  in  fuch  a  Placed;   but  alfo  where  ™oblli*,ncutri  de- 
the  Legacy  was  devifed  without  Defignation  of  Place  r.  qui'^Rebuff^n'd" 

.  1- Movemium,  poft 

Corn,  confil.  104.        1  Mantic.  de  conjett.  ult.  vol.  lib.  9.  tit.  3.  n.  13.        r  Rebuff,  in  d.  L.  Movemium; 

The  Reafon  is,  becaufe  Debts  are  a  feveral  Kind  from  Movables 
and   Immovables'",  feparated  by  a  Threefold   Difference:  viz.  in 
Subftance,  in  Nature,  and  alfo  in  Effect c.     In  Subftance,  becaufe  fBaj-.Alciat.&Reb. 
Debts  being  a  Thing  incorporal,  they  admit  no  Divifion  -,   whereas in  L.Movemium.  ff. 
Goods,  as  well  movable  as  unmovable,   being  corporal,  are  fubjeel  t  Rebuff.' m'  d  l. 
to  Divifion  u.     In  Nature,  becaufe  Goods  movable  and  immovable  Movemium. 
may  be  actually  poifeffed ;  whereas  Debts,  or  Things  in  Adion,  can-  a  l"ftf"^'or^\ 
not  be  actually  pollefled  x.    In  Ejfec~i,  becaufe  the  one,  being  cor-  L^ervu^mTor- 
poral,  may  be  prefcribed  in  fhorter  Time  than  the  other,  being  in-  porales.  ff.  de  ac- 
corporal  y.     What  if  the  Teftator  did  bequeath  all  his  Goods  mova-  ft^S^SL 
ble  and  immovable  whatfoever?   In  this  Cafe  it  feemeth  that,  by /Nempc  res  mobi- 
Reafon  of  the  Generality  of  the  Devife,  the  Debts  due  to  the  Decea-  £j  ^"j^S1*^" 
fed  are  thereby  difpofed  z.     For  the  Force  and  Efficacy  of  thefe  unii-  r\  incorporalia'.^o 
verfal  Signs  of  [_Jll~\  and  [IVhatfoever~\  is  fuch,  as  it  ftretcheth  the  annorum     fpario. 
Word  whereunto  they  are  joined  to  the  Comprehenfion  of  whatfo-  ^u?mmd,L,Mo" 

ever  is  thereby  fignified,  not  only  properly,  but  alfo  improperly  a.       *  Rebuff. ubi  fuprs, 

L.  fi  legatus  §.  1.  ff. 
ad  Trebel.  Mantic.  de  conjeft.  ulr.  volun.  1.  9.  tit.  3.  n.  10.  a  Undc  quicunque  hacres  ctiam  impiopn'e  ha:- 
redem  comprehendit.  Et  cum  de  quibufcunque  contra£tibus  loquirnur,  etiam  dc  abufivis  dicimus,  inquit  Al- 
ciatus  in  d.  L.  Moventium,  n.  5. 

Qq  q  The 
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Winn  vcrf. Littleton.  The  Tcftator  being  feifed  in  Fee  of  Lands  lying  in  feveral  Coun- 
t  Van.  3.  tjes  -J]  j^ales,  and  having  other  La7ids  in  Wales  mortgaged  to  him, 

cievifed  all  his  Lands  in  Merioneth,  Montgome?y,  and  Denbighflnre, 
or  elfezvhere  within  the  'Dominion  of  Wales,  to  Sir  3^##  Winn,  and 
his  Heirs :  And  having  bequeathed  feveral  Legacies  to  particular 
Perfons,  he  devifed  the  Refid/te  of  his  perjonal  Efiate  to  his  Execu- 
tor, &C'  and  died,-  the  Queflion  was,  whether  the  Lands  he  had  in 
Mortgage  fhould  pafs  to  Sir  John  Winn,  by  the  Devife  of  all  his 
Lands  ivithin  the  Dominion  of  Wales,  or  whether  they  fhould  go 
to  the  Refiduary  Legatee  as  Part  of  the  perfonal  Eftate  of  the  Te- 
ftator:  And  it  was  decreed  that  the  mortgaged  Lands  fhould  pafs 
to  the  Executor  as  the  perfonal  Eftate  ■,  and  if  the  Teftator  having 
defcended  into  Particulars  by  mentioning  in  what  Counties  his 
Freehold  Lands  did  lie,  had  circumfcribed  his  Intention,  that  no 
more  mould  pafs  but  what  were  in  thofc  Counties,  and  that  the 
Claufe,  eljtzvhere  in  the  Dominion  of  Wales,  mall  not  reach  the 
mortgaged  Lands,  being  of  a  different  Nature  from  his  Lands  of 
Inheritance,  that  the  Word  elfewhere,  &c  may  ferve  to  fetch  in 
fmall  Parcels  of  Land  of  his  own  Inheritance,  which  lay  out  of 
thofe  Three  Counties,  and  in  Wales,  but  mail  never  affecl:  the 
mortgaged  Lands,  it  being  only  a  fortuitous  Claufe,  and  inferted 
Cnrrente  calamo. 

Again,  if  thefe  univerfal  Signs  fhould  not  extend  the  Word  to 
Things  improperly  thereby  fignified,  they  fhould  be  idle  and  fuper- 
fluousj  which  Superfluity  is  to  be  avoided,  efpccially  in  a  Te- 
*  Mantic-  <te  con"  (lament  b,  wherein  commonly  lefs  is  written  than  fpoken  c,  and  lefs 
tit. i. "per  tot.  fpoken  than  was  meant  j  partly  through  Want  of  Skill,  and  partly 
'  Minus  fcriptum,  through  Want  of  Time.  Neverthelefs,  others  (and,  as  it  feemeth, 
SuhisT^pS^he  greater  Number  of  Writers)  do  hold  the  contrary  Opinion, 
cetMantic.de  con- namely,  that  Debts  are  not  comprehended  under  the  Name  of 
jea.  ult.  vol.  l.  4-  Goods  movable  or  immovable  d ;  and  that  this  Word  \_AlV\  or 
" CGrafl".  Thcdiur.  \ffhdtj6ever\  is  not  of  Force  to  draw  Debts  within  the  Compafs  of 
com.op.§.icgatum.  Goods  movable  or  immovable,  no  not  in  a  Teftamcnt  c,  becaufe 
iqnL9"cenain?oftnldreit  is  a  third  Kind  diftind  from  either  of  the  former  f.  Infomuch 
vulg.  fubftit.  n.  27.  that  if  there  were  Bonds  or  Specialties  of  thofe  Debts,  (which 
&  alios  quorum  Specialties  be  movable;)  yet,  for  all  this,  the  Teftator's  Debts 
^"erefTrecepta.  arc  not  underftood  to  pafs  by  the  Generality  of  that  Legacy,  of 
«  Graff  d.  §.  lega-  a]{  or  whatfoever  the  Teftator's  Goods,  movable  or  immovable  ?. 
fUBarq  Ak.  &  Re- As  f°r  tne  Reafons  of  the  former  Opinion,    they  may  be  thus  an- 

buff.  in  d.  L.  Mo-  fwered. 

vent.   ff.  de   verb. 

fignif.        6  Graf.  d.  §.  lega-tum.  q.  19.  n.  6.  in  fin. 

Firft,  albeit  this  Word  [Jll]  or  \JVhatfoevef\  draw  in  that  which 
is  improperly  fignified;  yet  Debts  being  a  diftind:  Species  from  mova- 
bles and  immovables,  differing  (as  I  laid  before)  in  Subftance,  Na- 
ture, and  Effect,  ta?iqtia?n  oppofita  membra,  they  cannot  byx  any  good 
Conftru&ion  be  contained  under,  or  fo  much  as  improperly  fignified, 
j»  oppofitorum  ca  by  either  the  one  or  the  other  &. 

eft  conditio,  utuno  _ 

pofito,  rcmovetur  alteram,  &  pofita  una  fpecie,  removentur  omnes  fpecics  non  expreffie.  Olden.  Topic,  leg. 
loco  a  fpecie,  fo-  144.  8c  loco  a  difterentibus,  fol.  128.  Neque  di&io  Omnia,  adjuniia  mobilibus  &  immobili- 
bus,  efficere  potcft  ut  veniant  jura  Scactiones  etiam  in  teft.-.menta,  inquic  Graf,  ubi  ftipra. 

4  Secondly, 
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Secondly,  this  Word  [all~]  or  [zvhatfoever~]  is  not  therefore  idle, 
becaufe  it  doth  not  extend  to  Debts,  feeing  it  hath  Relation  to  the 
Quantity  of  the  Legacy,  ftiewing  how  much  the  Teftator  hath  be- 
queathed, even  all  his  Goods  movable  cr  immovable,  whereof 
there  might  be  Queftion,  if  the  Legacy  were  indefinite  s.  g  De  oration'o  in- 

definira,  &  an  ca 
vim  univerfahs  habcar,  infignis  eft  quxftio  ;  de  qua  Covar.  lib.  i.  var.  rclbl.  c  i", 

Thirdly,  although  it  be  true,  that  oftentimes  lefs  is  written  than 
fpoken,  and  lefs  fpoken  than  intended,  for  want  of  Time,   or  of 
Skill,  or  through  Fear  of  Death,  or  Extremity  of  Sicknefs  ;  yet, 
for  all  this,  no  Man  is  prefumed  to  think  that  which  he  doth  not  n   Nemo   (inquic 
fpeak  h  ,   or   where   is  that  'Delias  that  can  dive  into  the  Depth  Baidusj  prasfumi- 
of  another  Man's  Thought,   when  his  Words  do  not  exprefs  the  Jorde^m 'in  or^l 
fame  l  ?  For  fuppofe  he  thought,  (that  under  Immovables  or  Mova-  in  1..  fi.  is  qui.  ft'! 
bles  he  meant  to  bequeath  his  Debts;)  if  he  do  not  utter  it,  it  is^L1^1'- 
as  if  it  it  had  never  been  thought :  According  as  it  is  written  in  the  tol-e,  'vjJ.?  *£rti 
Civil  Law,  In  ambiguo  ferinone,  non  utt 'unique  dicimus,  fed  id  dun-  mum  in  Adagiis. 
taxat  quod  columns.  Itaque  qui  aliud  dicit  quam  cult,  neque  id  di- 
cit  quod  cox  figtiificat,  quia  non  cult,  neque  id  quod .  cult,    quia  v.  paulns  in  l.  am- 
non  loquitur  k.     In  a  doubtful  Speech  we  utter  not  a  double  Senfe,  biS"°-  ff.  de  rcb. 
but  only  that  which  we  mean.     Therefore  he  which  fpeaketh  onedub" 
Thing,  and  meaneth  another,  neither  doth  he  utter  that  which  the 
Word  fignifieth,  becaufe  he  meaneth  not  fo ;  neither  that  which  he 
meaneth,  becaufe  he  fpeaketh  it  not.    To  draw  to  an  End  ;  What 
mail  be  the  Conclusion  of  this  vexed  Queftion  ?  Are  Debts  com- 
prehended under  the  Legacy  of  all  the  Teftator's  Goods  movable 
and  immovable,  or  are  they  not  ?  Indeed,  if  we  Ihall  confider  the 
common  Ufe  of  Speech  within  this  Land,  whereby  (if  I  do  not  err) 
Debts  are  underftood  to  be  comprehended  under  that  general  Lega-  1L;b  Canon     ,. 
cy  of  all  Goods  movable  and  unmovable  ' ;  then  I  rather  fubferibe  An.bom.KJ03.Ca'. 
to  their  Opinion  who  do  hold,  that  the  Debts  due  to  the  Deceafed  are  59  &  w-  Nam  ib£ 
thereby  devifed  m  ;  efpecially  if  the  Teftator  bequeath  as  well  his na'nmabUi^Adda 
Chattels  as  his  Goods  movable  and  immovable,  for  what  Chattels  Stanford,  prsrog. 
comprehends  Debts,  as  hath  been  aforefaid  n.  Now  then  fince  Debts  ^  ^c  in   .  &y 
pafs  under  Movables  and  Immovables,   here  arifeth   another  Que-r  tantum,  fed  in  aiiis 
ftion :  What  if  the  Teftator,  intending,   under  the  Name  of  Goods etiam   reg;°nibus, 
movable  and  immovable,  to  bequeath  his  Debts  alfo  due  unto  himj^aaloncs^ca&tf* 
make  his  Will,  and   thereby  devifeth  his  movable  Goods  to  one  no-;  fab  mobilibns 
Perfon,    and  his  immovable  Goods  to  another  Perfon  ?  Which  ctf  j£ti^^!ib™» 
thefe  two  Legataries  hath  Right  to  the  Debts  of  the  Deceafed  ?        rerra.a;' iiignag.  t 

1  gloff.  7.  n.  jS.& 
Old.  Confil.  109.  &  Jo.  And.  ejus  difcipulus,  &  Felin.  in  proam.  decretal,  col.  3.  Qui  bus  adde  Peckium 
Traft.  de  Tcftam.  conjugum,  lib.  5.  c,  30.  fol.  J 12.         «  Supra  eod.  §.  n.  28.  Stanford,  prsrog.  c.  id. 

The  Anfwer  briefly  is,  That  thofe  Debts  which  did  arife  by  Oc- 
cafion  of  Things  movable,  and  for  the  Recovery  whereof  there  lieth 
an  Aclion  perfonal,  belong  to  that  Perfon  to  whom  the  Teftator  did 
bequeath  his  movable  Goods  °.  But  thofe  Debts  which  did  grow  by  . 

Occafion  of  fome  thing  immovable,  for  the  Recovery  whereof  there  teft.dc  author. tut 
lieth  an  Aftion  real,  as  for  Rents  due  out  of  Leafes,  or  Arrcar-  ft'-  Tiraq.  de  Pvc- 
ages  of  Rents  due  out  of  Lands,  Tenements  or  Hereditaments,  ^giol"!5^',5' 
they  belong  to  that  Perfon  to  whom  the  Teftator  did  bequeath  his" Graff.  Ther.com.' 

op.  verb,  Icgaium, 
q.    19.   n.  5.    ubi  teftatur  hanc  opinioncm  efte  communem. 

Q. q  q  2  im- 
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u  p„  T;.,n„«.ii  immovable  Goods  P.  Howbeit  neither  of  thefe  two  Leeatu.  ;s 
Graff,  ubi  fupra.  can  in  their  own  Names  prolccute  any  Action  againft  the  Parties  in- 
AfrT  T^Th^n:  ^ebted,  Chiefs  t'^y  were  Executors  to  the  Deceafed,  or  his  Admi- 
q.  3i5C7n  fin.cum  nifti'ators.  For  when  the  Teftator  doth  appoint  a  third  Perfon  to 
muliis  aliis,  quos  De  ]j\s  Executory  he  only  may  fue  for  the  Debts  due  to  the  Dc- 
enumerat.  Tiraq.  ceaft>£^  as  reprefenting  his  Perfon  1  i  and  having  recovered  and  re- 
n.  15.  '  '     ceived  the  fame,  then   may  the  Legataries  commence  Suit  againft 

1  Supra  cod.  lib.  }-j|m  jn  t}ie  Ecclcfiaftical  Court,  and  there  recover  their  feveral  Lc- 
Perliins  ti^Terta-  gacies,  by  Virtue  of  the  Will  of  the  Deceafed,  which  the  Executor 
menr.fbi. 93. Brook  is  bound  to  perform  r.  And  in  cafe  the  Executor  do  not  commence 
Abridg.  tit.  Exe-  g  ^  againft  the  Parties  indebted,  but  delay  or  refufe  fo  to  do:  then 

cntor,  n.  49.  Dott.  ^        T  .  i        _  J-  •-■      .         ,        _      ,    -. '_.      . 

&  Stud.  1. 2.  c.  7.  may  the  Legataries  convent  the  Executor  m  the  Eccleiialtical 
■  Traft.  ^lc  repub.  Court,  where  he  fhall  be  adjudged  by  Sentence  of  the  Ordinary, 
pra8eod.  5Hb.  part" an<^  compelled  by  the  Cenfures  of  the  Church,  to  make  a  Letter 
4.  <j.  4.  n.  22.  in  of  Attorney  to  either  of  the  Legataries,  for  the  Recovery  of  their 
flnc.ftat.deteftam.fi  Debts  to  them  bequeathed*  in  the  Name  of  the  Executor, 

1.  3.  provm.  conft.  ,     .  _  1   1  T,r     V 

Cant.  to  their  own  ieveral  Uies  *. 

f  <j.    Turn   autcm. 

Inftit.  de  Legatis.  fupra   cod.  lib.  part.  3.  §.   5. 

I  have  thought  good  alfo  in  this  Place  to  deliver  what  is  compre- 
hended in  the  general  Legacy  of  [Hoa/hold-ft//jf,']  and  what  not ; 
the  rather,  for  that  this  Bequeft  of  HouiTiold-ftuff  is  more  frequent, 
than  well  underftood  what  Kind  of  Goods  are  comprehended  there- 
in.    But  before  we  come  to  the  Unfolding  of  the  chief  Doubt,  and 
namely,  whether  Plate  be  comprehended  under  Houmold-ftuff,  it  is 
to  be  obferved,  that  as  there  be  divers  Words  which  fignify  Houfhold- 
de  fupcil.  ^unC>  as  Supelkx  r,  Utenfilla  u,  Majfarici*  x,  Arnefia  y,  and  fuch 
like  z  ;    fo  there  be  divers  Definitions  thereof  extant  in  the  Bo- 
»  Menoch.  Traft.  ^  an(j  f  cxt  0f  the  civil  Law  a#     por  cp0mponius  defineth  it  after 
prsf.rXi6o!P'n.'  4.  one  Sort  b,  Jlphem/s  after  another  c,  Tnbero  after  a  Third  d,  and 
Wcfenb.  in  tu.  de  $lorennus  after  a  fourth  Sort  e.     I  will  firft  mew  divers  Particulars, 
fupell.  leg.  ff.        whereof  there  is  no  great  Doubt  but  that  they  are  to  be  reckoned 

"  Alcnocli.  ubi  lu-  c^.       ,  .       .      J         ,  .   .  , 

pra.  Bar.  in  l.  1.  amongft  Houihold-ftuft  j  then,  other  Particulars,  which  are  not  to  be 
ff.  de  fupell.  leg.  accounted  amongft  Houfhold-ftufE  Firft  therefore,  there  is  no  Doubt 
voT°ri. C°ol!orum  but  that  thefe  Particulars  following  are  to  be  reckoned  as  Part  and 
tcftimon.  conikt,  Parcel  of  Houfhold-ftuff,  biz.  'Tables  f,  Stools  s,  Forms  h,  Chairs  ', 
vularf  "taiorum  Carpets  \  Hangings  \  Beds  m,  Bedding  n,  Bafons  with  Ewers  °, 
y  simo  .de  Prxtis  Cafidlefticks  P,  all  Sorts  of  Veffels  ferving  for  Meat  and  Drink,  bc- 

Tra£t.  de  Interprer, 

tilt.  vol.  1.  4.  dub.  8.  n.  28.  *  Dc  quibus  Wefenb.  &  Menoch.  ubi  fupra  ;  veluti  Gcrarda,  &  Mobilia 
donnis.  a  Ut  in  L.  1.  L.  2.  L.  6.  &  7.  eod.  tit.  de  fupel.  leg.  if.  t  Supellex  (inquit  Pomponius)  eft  do- 
mclticum  patrisfamilias  inftrumencum,  quod  neque  argento  amove  fafto,  vel  vciti,  annumcratur.  L.  1.  de 
fup.  leg.  ff.  '  Alphemis  fupelle&ilia  eas  res  effc  putar,  qus  ad  ufum  comm.  patrisfamilias  parats  funt, 
quae  nomen  fui  generis  non  habent  feparatum.  L.  6.  eod.  tit.  d  Tubero  hoc  modo  demonftrare  fupellefti- 
lcm  tentar,  nempe,  Iuflrument'  quoddam  patrisfamilias,  rerum  ad  quotidianum  ufum  paratarum,  quod  in 
aliquam  fpeeiem  non  cadit.  L.  Labco.  de  fup.  leg.  ff.  e  i.  c.  Res  mobiles,  non  animalia.  L.  2.  de  fupel. 
kg.  ff.  f  L.  fupclleftil.    ff.    de  flip.   leg.  verb.  Mcnfe,  &  verb.  Trapczophorse,  i.  e.    Menfas  magno  or- 

natu,  quos  effiftis  imaginibus  fuftinebantur  ;  qualcs  hodie  in  vetultis  marmoribus  vifuntur.  Alex,  ab  Alex. 
lib.  1.  dicrum  genial,  c.  19.  Menoch.  dc  pise  ump.    160.  lib.  4.  n.  8.  B  d.  L.  fupelleftil.  verb,  fcamna, 

fubfcl.  &c.  "  L.  Inltrunient.  ff.  de  fupel.  leg.  verb.  Sedular.  !  L.  de  Tapetis,  eod.  tic.  verb.  Cathedra- 
lia.  Menoch.  ubi  fupr.  n.  19.  *  d.  L.  de  Tapetis,  in  prin~.  '  d.  L.  dc  Tapetis.  Menoch.  de  prjefump. 
160.  n.  17.  10.  verb.  Aulsa.  «n  d.  L.  fupel.  verb.  Left,  ctium  argentat.  aurat.  vel.  gemmat.  Idem,  (i  tota 
SH-gcntea  vel  aurea  fint.  n  d.  L.  dc  Tapetis,  verb.  Toralia.  Adde  quod  lefto  leg.  debentur  culcitras,  8s 
alia  leSi  ornamenta.  Rebuff,  in  L.  inftratum.  dc  verb.  f\gnif.  ff.  Teftatur  enim,  inftruftum  apparatumque  Iec- 
tum  legar.  videtur.  Alciat.  in  eand  L.  °  d.  L.  fupel.  verb,  pelves,  aquiminaria,  &c.  p  L.  leg.  de  fupel. 
leg.  ff.  verb.  Argcntea  candelabra. 

3  ™S 
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ins  of  Earth,  Wood,  Glafs,  Brafs,  or  Pewter  1,  Pots,  Pans,  Snits,     ,  r 

and  fuch  like  >.  *       *%t$?™£ 

'  ^"c   vafa    ad    co- 

quendum  deputata,  cum  in  penu  non  continentur,  (ut  in  L.  In  ftru  men  turn.  ft.  de  penu  legar.)  inter  fupellec- 
tilia  domus  numerare  credcrcm  Panor.  conC  SS.  vol.  2.  n.  3.  Menoch.  lib.  4.  Praef.  16;.  n.  21.  Quod 1  fi  ob- 
jiciatur,  hujnfmodi  vafa  clfe  inftrumenta  fundi,  (L.  cum  dc  lanionis  ft",  de  f'undo  iiiftruft,  leeat.  verb  caci- 
bos,)  &  idco  non  efle  de  fupellcailium  genere;  (L.  Labco.  ff.  de  fupel.  leg.  in  princ.)  Refpondeo  non  pro- 
priam  verborum  figniftcationcm,  fed  quid  Tcftaror  voluerir,  fcrntand.  d.  L  cum  de  lanionis.'  Quinimb 
ftipellex  tanquam  pars  inftrufli  fundi  eo  legato  continebitur.  L.  quasfitum.  ff.  de  fund,  inftnifl.  §T"feJ  (7 
fundus. 

Secondly,  Apparel  f,  Booh  *,  Weapons  u,  "Tools  for  Artificers  x,  f  L 

Cattle  y,  Victuals  z,  Corn  in   the  Barn   or  Granary  a,  Wains  %  leg.ff.&i!^beo" 

Carts,  'Plough-gear)  VeJJels  c  affixed  to  the  Freehold,  are  no  Part  of  ctod- tir- 

Houfhold-ftuff.  But  whether  Plate  and  Coaches  are  to  be  accounted  V^P^^-eod. 

as  Part  of  Houfhold-ftuff,  is  a  Queftion  wherein  all  Writers  are  not u  <$•  L.  fupeiiean. 

of  one  Mind.     For  the  Deciding  of  which  Controverfy,  let  us  fup-  rMenoch'  da.  Prac" 
-    ..      ^  r .  .    . .  .    .*•  °  J  i    rump.  1  (Jo.    Jib.  4. 

pofe  the  Cate  to  be  this.  n.  33.  " 

Y  %>  2.  de  fiipell. 
leg.  ff.  z  L.  Labeo.  d.  tit.  &  gloff.  ibidem.  '  d  L.  Labeo.  &  gloff.  ibidem.  b  L.  vafa  snea.  de  fup. 
leg.  ff.  Menoch.  de  prasfump.  160.  n.  29.  d.  L.  Labeo.  verb.  Inftrumenta  agri  aut  domus.  «  d.  L,  vats. 
xnca.  &  Menoch.  dc  prafi  160.  n.  29. 

The  Tefiatpr  by  his  laft  Will  and  Teftament  doth  bequeath  to 
A-  B.  all  his  Hiufiold-ftuff.  Now'  in  this  Cafe,  whether  may  the 
Legatary  recover  the  Teftator's  Plate  and  Coaches,  as  Part  and 
Parcel  of  his  Houfhold-ftuff  ?  For  the  Plate,  the  Writers  are  at 
Variance  ;  fome  fetting  it  down  for  Law,  that  nothing  which  is 
made  of  Silver  or  Gold  is  to  be  accounted  Houfhold-ftuff  d  j  and  jl.  i.de  fupel  le 
fome  the  contrary  e.  For  Reconciliation  of  which  Contrariety,  we  &  l.  3.  cod.  tir. 
rnuft  ufe  divers  Diftin&ions ;  whereof  the  firfh  is  of  the  Time,  ac- c.  L-  L^b<;0-  cod- 

>.  1  •  a   t  •  •         T\-n-  j    t  tlC-  verf.  Nunc  ex 

cording  to  the  ancient  Admonition,  uijtinque  tempora,  cojicordabunt  ebore,  &c. 
Scripture  f ;  that  is,  betwixt  the  ancient  and  later  Times.  For  fuch  f  Gio.  in.  d.  l.  fu- 
tvas  the  Severity  and  Frugality  of  old  Times,  that  in  diebus  Mis,  PeL  litera  °- 
Veffels  of  Gold  or  Silver,  being  then  very  rare,  were  not  compre- 
hended under  the  Name  of  Houfhold-ftuff  g.     But  afterwards  in  lat-  s  d.  L.  fupellea: 
ter  Times,  when  Men  began  not  to  be  contented  with  the  Simpli-  j^J?  Goddxum  in 
city  of  their  Grandfires,  but  digging  for  more  precious  Metal,  did  fignif.  UDi  dehac 
furnifh  their  Houfes  with  Vefl'els  of  Gold  and  Silver  and  precious  qusftcopiofekrip- 
Stones,  and,  as  it  is  written  in  the  Civil  Law,  Nunc  ex  ebore,  te- 
Jludine,  at  que  argento,  jam  ex  auro  etiam  at  que  gemmis  fupelleclili 
utimur  h ;  upon  this  Change  of  Mens  Manners  did  the  Law  alfo  i>  d.  l.  Labeo.  port 
begin  to  change,  and  to  reckon  thefe  VelTcls  of  Silver,  Gold  and  £uJ°rg  T;  ,&  \ 
precious  Stones,  as  Bafon  and  Ewer,  Bowls,  Cups,  Candlefticks,  &c  ief.a '   '       Up° ' 
for  Part  and  Parcel  of  Houfhold-ftuff  ' ;  yet  not  indiftinclly  or  ab- ;  d.  L.  Labeo.  & 
folutely,  but  with  this  Moderation,  fo  that  it  were  agreeable  to  the  L-  lesat- 
Teftator's  Meaning,  ctherwife  not  *.     That  is,  if  the  f  eftator  in  J^S^fe^ 
his  Life-time  did  ufe  to  reckon  them  amongft  his  Houmold-ftuff-  in  diveriks  iiias  Tu- 
which  Cafe  they  are  due  to  the  Legatary  by  the  Name  of  Houfe- ^clonis.  &  Sc.r,vil 

i      i-i   ii     rfi    't.    '■■(•'i        m    n  l-in  1  ^  fcnrcntiascnncilia- 

hold-ftuft  * :  But  it  the  leitator  did  elteem  them  as  Ornaments  ra-r;  Vuir  Ccifus,  in 
ther  then  Utenlils,  and  did  ufe  them  for  Pomp  or  Delicacy,  rather  d-  L. Labeo.  dc  fu- 
than  for  daily  or  ordinary  Service  of  his  Houfe ;  in  this  Cafe  they  fecelcf^  ^  d  L 
do  not  pafs  under  the  Legacy  of  Houfhold-ftuff  m.  Or  if  the  Tcfta-  Labeo. 
tor  did  ufe  to  number  Things  of  another  Kind  amongft  his  Houfe- ™d-1-  Lab£°M& 
hold-fluff,  which  without  doubt  are  not  fo  to  be  efteemed  ;  as  for.  ventmm.ff.de verb! 
Example,  his  Apparel,  Books,  and  fuch  like  n  ;  then,  albeit  the  fignif. 

*■  *  *  n  Veluti  Efcar.  ar- 

gentum.  Servius  in.  d.  L.  Labeo.  Menoch.  de  prasfump.  itfo.  n.  16,  zy 

Tcfta- 
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Teftator  did  intend  that  his  Apparel,  or  thofe  other  Things,  iliould 
pafs  tinder  the  Name  of  Houfliold-ftuff ;  yet  nevertheless  the  Le- 
p  d  l  l  b  5  gatary  cannot  recover  them  P.  And  albeit  there  be  no  Defed  in 
verum'  fi  ca  de  the  Teftator's  Meaning  ^  ;  yet  becaufe  the  fame  is  no  way  uttered 
quibus  non  dub.  by  "Words  which  by  their  own  Nature,  or  by  common  Ufe  of  Speech, 
Movent?  Men."  ubi  might  teftify  his  Meaning,  therefore  is  the  Legacy  void,  as  if  it  had 
fupra.  Wefenb.  in  not  been  written  or  fpoken  r.  Unlefs  it  were  the  exprefs  Will  of 
tirade  fup.  kg.  ff.  t}lc  deflator,  that  the  Legacy  iliould  {land  good,  notwithftanding 
</  Non  emm    ex  his  Mifnaming  thereof  f. 

opin.    fingulorum, 

fed  ex  communi  ufii,  verba  exaudiri  debent,  inquit  Servius  in  d.  L.  Lab.  Cujus  fententia  adverf.  Tuber, 
obtinnit,  Celfo  judicc.  '  Goddaeus,  Menoch.  &  Wefenb.  ubi  fupra.  f  Goddaeus  ubi  fupra.  &  vide  quae 
a  nobis  fcripta  funt  paulo  ante.  ead.  part.  §.  5.  n.  1 1. 

t  Rh*da  dicitur  As  for  the  Teftator's  Coaches  c,  whether  the  Legatary  to  whom 
nis"LCquo  gefta-the  Houfliold-ftuff  is  bequeathed  may  recover  the  fame,  doth  ad- 
bantur  Nobiiiores  mit  fomc  Doubt.  But  howfoever  all  Men  are  not  of  one  Mind  in 
in  villas  fuas.  Spie- tjlis  p0jnt  u     yet  j  ^0  ratner  fubfcribe  to  their  Judgment,  who  do 

2cl  Lcxic.  1  tin sci-  «        ■  1  « 

viiis,  verb.  Rhseda.  hold  that  Coaches  are  ufually  numbred  amongft  Houfliold-ftuff  x. 

u  Ncgat  cnim  Alex. 

ab  Alex,  vehicula  in  fupellcftili  contineri,  fed  ilia  inftrument.  viator,  effe  fatetur.  Cui  convenir  glofl". 
quaedam  manufcripta  in  L.  inftr.  de  fup.  leg.  ft".  x  L.  inftr.  de  fupell.  leg.  ff.  Menoch.  de  prsf  1.  4. 
praef.  160.  n.  16.   Anto.  Aug.  1.  primo  emendationem,  c.  4. 

An  Analyfis  of  the  Chapter  foregoing. 

Advoivfons,    ~j 
Commons^ 

tioufes  >Thefe  and  fuch  like  are  Chattels  real. 

Lewis, 

Markets,  &c.J 

What  things  pafs  in  a  Will  by  a  Devife  of  all  his  Goods, 
and  what  not,  and  by  other  Words. 

Vimhi  v  h  ■■  ddvowfon :  Which  the  Teftator  had  for  a  Term  of  Years  ,•  and  if  an 
a  Cro.  37i.    "'  Incumbent  purchafe  the  Inheritance  of  an  Advowfon,  and  de- 

vifeth  that  his  Executor  fhall  prefent  to  the  firft  Turn  after 

his  Deceafe,  and  giveth  a  Fee  to  another,  this  is  good. 
Apprentices. 
Avoidance  :  The  next  Avoidance  which  a  Man  hath  in  the  Right  of 

his  Wife  will  not  pafs. 
"Bedding. 
Bills. 
'Bonds :   By  the  Civil  Law  the  Debt  therein  mentioned  will  pafs 

by  the  T)evife  of  Goods,  but  Bonds  made  to  the  Wife  dnm  fola 

will  net. 
Boxes. 
Braj's. 
Cabinets. 
Carts. 
Cattle.  3 

Chattels. 
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Chattels,  Real  and  Pcrfo?ial,  which  he  hath  in  his  own  Right,  and 
not  in  the  Right  of  his  Wife,  or  as  Executor  or  Admioi- 
ftrator. 
Coppers,  not  fattened  to  the  Freehold. 
Com,  in  the  Barn,  Field  or  Ground,  which  the  Teftator  might  have 

cut  if  he  had  lived  ;  fo  if  the  Husband  devife  Corn  growing 

on  his  Wife's  Land,  and  dies  before  'tis  fevered,  the  Devife  is 

good,  whether  it  was  fown  before  or  after  Marriage. 
T)ebts. 
Desks. 
Fairs. 
Ferrets. 

Fruits  gathered,  but  not  growing  on  Trees. 
Glafs. 

Greyhounds  will  not  pafs. 
Goods:  By  a  Devife  of  all  his  Goods,  Leafes  for  Years  pafs.   Moor, 

352. 
Guns. 
Hey. 
Hemp. 
Hops. 
Hounds. 
Houfiold-ftuff:  Books,  Cattle,  Cloaths,  Coaches,  Corn,  Carts,  Plows,1 

Waggons ;  but  any  Thing  fixed  to  the  Freehold  will  not  pafs 

by  the  Name  of  FLoufoold-ftuff ' -,   but  Plate  ufed  about  the 

Houfe,  and  not  for  Ornament,  will  pafs. 
Jewels. 

Leafes ;  For  Life  or  Years. 
Leets  :  Profits  thereof. 
Linen. 

Locks  will  not  pafs. 
Market.         \ 

Majlifs- 

Money. 

Mortgages. 

Moveables :  By  the  Civil  Law,  Actions  and  Right  of  Actions  pafs  by 
the  Word  Moveables,  efpecially  when  the  Words  are  reiterated  $ 
as  I  give  to  T.  S.  all  my  moveable  Goods  and  immovable  of 
what  Kind  Joever  or  wherefoever  found.  Thofe  Things  which 
are  inanimate  and  paflive  in  their  Motion,  as  Books,  Beds,  (jc. 
Thofe  which  are  animate  and  active  in  their  Motion,  as  Cows^ 
Horfes,  &c 

Immoveables :  Leafes,  Rents,  Grafs,  Corn  growing,  (jr. 

'Pewter. 

'Plate. 

Ploughs. 

Premutation  to  a  Church,  which  a  Bifhop  hath  in  Right  of  his 
Bifhoprick,  and  void  in  his  Life-time,  cannot  be  devifed  by 
him.     1  Inji.  185,  308, 

Saffron. 

Ships. 

Spaniels. 

Statues. 

Tithes. 

Trees 


d.88  How  Tefiaments  become  void.  Part  VII. 

Trees,  fell'd,  but  not  growing. 

TJtenfils :  By  this  Word,  Plate  and  Jewels  will  not  pafs.  T)j'er  59.  b. 

Waggons. 

Wainfcot  will  not  pafs. 

§.  XI.  Of  Uncertainty  in  refpecl:  of  the  Time  or  Date 
of  the  Teftament. 

1.  When  it  is  uncertain  whether  of  the  two  Teftaments  is  later, 
both  are  void. 

2.  The  Teftament  in  Favour  of  Children  is  pre  fumed  lajf. 

3.  "The  'Teftament  ad  pias  caufas  is  pre  fumed  laji. 

4.  The  Will  once  proved,  is  not  to  be  reproved  by  another  of  the 
fa?ne  Date. 

5.  A  Soldier  may  die  with  two  Tefiaments. 
Which  of  thefe  two  Tefiaments  is  prefumed  later,  the  Tefta- 

ment  ad  pias  caufas,  or  the  Teftament  inter  Liberos. 


6. 


w: 


HERE  (1)  two  Teftaments  be  found,  but  uncertain  whe- 
ther of  them  is  the  later,  in  this  Cafe  neither  Teftament 
a  G]  ff  .  L  uU  is  good  a ;  for  no  Man  can  die  with  two  Teftaments  b,  for  the  one 
c.  de  ed.  Di.  A-  doth  deftroy  the  other  c. 

drian.  tol.  Clar.  §. 

teft.  q.  10.        b  L.  quaerebatur.  ff.  dc  teft.  mil.        c  Bar.  in  L.  i.  <j.  i.  ff.  bon.  poff.  fecundum  Tabul. 

Neverthelefs,  if  (2)  one  Teftament  be  made  in  Favour  of  the 
Teftator's  Children,  or  of  thofe  who  are  to  have  the  Adminiftration 
of  his  Goods,  in  cafe  he  had  died  Inteftate,  and  the  other  Tefta- 
ment in  Favour  of  others  ;  then  that  mall  prevail  which  is  made 
in  Favour  of  the  Teftator's  Children,  or  of  them  which  otherwife 
*  Bar.  in  d.  §.  i.  are  to  have  the  Adminiftration  of  his  Goods  d. 

Sich.  in  L.  ult.  C. 

dc  edi&o  D.  Adr.  tol.  Mantic.  de  conjeft.  ult.  vol.  1.  2.  tit.  ij.  n.  17. 

Or  if  (3)  the  one  Teftament  be  made  ad  pias  caufas,  the  other 
not  j  then  that  Teftament  ad  pias  caufas  is  prefumed  laft,  and  fo 

e  Jar.  &sicb.inL.  t0  take  Place  e. 

Or  if  (4)  the  one  Teftament  be  proved,  (the  other  perhaps  not 
as  yet  appearing,)  and  the  Executors  in  Poflefiion  of  the  Teftator's 
Goods  by  Virtue  of  the  Teftament  already  proved  ;  it  is  not  after- 
wards to  be  reproved,  nor  the  Executors  difpoffefled,  by  Means  of 

*Bar.ind.§.  1.  jai.  the  other  Teftament  of  the  lame  Date  f. 

&skh.ind.L.ult.      Or  if  (5)  the  Teftaments  be  military  Teftaments;  for  then  per- 
haps they  are  both  good,  becaufe  a  Soldier  may  die  with  two  Tefta- 

e  L.  quxrebatur.ff.  ments  g. 

de  mil.  teft.  Where  it  is  faid,  that  that  Teftament  is  prefumed  later  which  is 

made  in  Favour  of  them  that  arc  to  have  the  Benefit  of  the  Admi- 
niftration of  the  Teftator's  Goods ;  or  ad  pias  caufas,  rather  than 
thofe  Teftaments  which  are  not  made  ad  pias  caufas,  nor  in  Favour 
of  them  which  are  to  have  the  Adminiftration  ;  what  if  (<5)  two 
Teftaments  be  found,  the  one  in  Favour  of  the  Teftator's  Children, 
or  fuch  as  are  to  have  the  Adminiftration  of  the  Goods  of  the  De- 
ceafed,  the  other  made  ad  pias  caufas,  and  it  doth  not  appear 
2  who- 
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whether  of  them  is  former  or  later  ?  Whether  is  to  be  prefumed 
laft,  and  fo  of  Force  ?  I  fyippofe  that  if  they  which  are  to  have  the 
Adminiftration  of  the  Teftator's  Goods,  in  whofe  Favour  the  Tcfta- 
ment  is  made,  be  the  Teftator's  Children,  then  that  Teftament 
made  in  their' Favour  is  to  be  prefumed  later,  rather  than  that 
Teftament  ad  pias  canfas  h  :  Othervvife  the  Teftament  ad  pias  can-*  Mantic.  dc  con- 
fer is  to  be  prefumed  later,  rather  than  that  Teftament  made  in  Fa-i.    "*''  vo1,  ):.*• 

J  c        11    ^        1  ir-    r  i  nt.  5.  n.  4.;.   Vide 

vour  ot  collateral  Kinimcn  !.  %>r.  1 .  part.  §.  pen. 

in  fin.  &  quod  ibi 
adnotavi  ex  Auguft.        '  Mantic.  ubi  fupr.  Per.  L.  fancimus.  C.  dc  facrofan.  ecclcfia. 

The  Tcftator  having  devifed  fevcral  Legacies  to  feveral  Perfons  &'W»g  vcrf.  Bond. 
by  Name,  and  amongft  the  reft  40/.  to  a  Charity,-  and  there  being  1  Vernon  z>°- 
a  Defect  of  Aflets,  the  Spiritual  Court  gave  Sentence  for  the  Cha- 
rity of  40/.  in  the  firft  Place,  and  would  not  allow  it  to  come  in 
Proportion  with  the  other  Legacies ;  and  a  Bill  in  Chancery  being 
exhibited  for  that  Puipofe ;  and  it  being  moved  for  an  Injunction  to 
the  Spiritual  Court,  it  was  denied,  becaufe  legatory  Matters  are 
properly  determinable  in  that  Court ;  and  fince  by  their  Law  Pre- 
ference is  given  to  a  charitable  Legacy,  the  Court  of  Chancery  will 
not  alter  ir. 

It  is  a  famous  Queftion  amongft  the  Civilians  k,  whether  the  k  Egrcg.admodum 
Time  of  the  Making  of  the  Teftament,  or  of  the  Death  of  the^n'cefleaifputati- 
Teftator,  is  to  be  refpefted  j  and  confequently,  whether  the  Tefta-  ff^^™^. 
tor  be  prefumed  to  bequeath  thofe  Things  only  which  he  had  at  the  pr^r.  127.  in  princ. 
Time  of  the  Making  of  his  Will,  or  of  his  Death  '.  For  the  Dc-  JJJC  h £ •  fi-  *&* 
terraining  of  which  Queftion  divers  do  ufe  fundry  Diftindtions,  where-  gat.'  ff.  je  allr,  & 
of  fome  feem  to  make  the  Matter  more  intricate.  Wherefore  pre-  arg-  leg-  Mantic, 
termitting  thofe  Diftin&ions,  I  have  chofen  a  plain  and  eafy  Courfe  ^onjea.uit.  vol. 
or  deciding  the  Controvcrly,  by  propounding  a  Rule  with  Exten- dc  Przt.de interp. 
fions  and  Limitations.  The  Rule  is  this,  That  the  T'ime  of  the"]t- VoL _'-4-  dub. 
Teftament,  and  not  of  the  T'ejiators  T)eathy  is  to  be  regarded  m.  j^ci*  d.'  p'rxfump* 
And  fo  thofe  Goods  which  the  Tcftator  had  at  the  Time  when  he  127-  1-4- 
made  his  Will  are  bequeathed  unto,  and  recoverable  by  the  Lega-  Z   Eandem  re^T- 

1  .1     f    *~,-      1         i-ii  c  i     _  lampropon.  Mant. 

tary  ;  but  not  thofe  Goods  which  he  got  afterwards  n.  &  simo  de  Pr*ti* 

ubi  fupra.  Per.  d. 
L.  fi  ita.  §.  de  aur.  &  argen.  leg.         B  Mantic.  &  Simo  de  Prsctis  ubi  fupra. 

The  firft  Extenfion  of  the  Rule  is,  That  the  fame  doth  proceed 
not  only  in  refped   of  Things  bequeathed,  but  alfo  in  refpeft  of 
Perfons  to  whom  any  Thing  is  devifed  °.     As  for  Example;  the  *  simo  dc  Prat,  ubi 
Teftator  doth  bequeath  an  hundred  Pounds  to  the  Children  of  J.  CB.  vlr.inL.  it  cognac 
who  at  the  Time  of  the  Making  of  the  Will  hath  four  Children,  and  dc  rcb.  dub.  ff.  r. 
afterwards  begctteth  other  four  Children,  and  fo  hath  eight  Chil-  f  Mc"^e^] 
dren  at  the  Time  of  the  Death  of  the  Teftator.     In  this  Cafe  the  n.  18. 
hundred  Pounds  is  due  to  thofe  four  Children  which  were  alive  at 
the  Time  when  the  Will  was  made,    but  not  to  thofe  who  were  PBar  ;n(jfLfico»- 
born  afterwards  P.  natis.tf.de  rcb  dub, 

The  Reafon  is,  becaufe  he  had  no  Thought  of  them  which  were  not  n'_4-  A|e*-  confii. 
in  rerum  natura  when  he  made  his  Will  ^.  So  likewife  if  the  Teftator  \  caJ°0i.5in "{..  ult. 
do  bequeath  an  hundred  Pounds  to  his  Parim-Church,  and  after  the  c.  depaft.  n.  %^ 
Will  made,   he  doth  change  his  Dwelling  to  another  Parifh,  and  Caftr-  Con^]-  I3*- 
there  dieth ;  in  this  Cafe  the  Legacy  is  due  to  the  Church  where  vo 
the  Teftator  dwelled  at  the  Time  when  the  Will  was  made  r.  r  Rom.  in  Atunert 

fimil.  ad  L.  falcid. 
cujus  fentcntiam  ego  quidem  veram  efle  arbitror,  non  tamen  vigore  d.  L.  fi  cognatis  ;  quae  lex  magis  advert 
quam  adltipulatur  hmc  opin.  (ut  rettc  nionet  Mantic.  de  conjeft.  ult.  vol.  1.  3.  tit.  1 1.  n.  3.)  Sed  virtute  d.  1.  li 
ita.  §.  dc  aur.  &  argen.  leg  ft. 
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Secondly,  This  Rule  procccdeth  and  hath  Place,  hot  only  in  Things 
bequeathed  whereof  the  Teftator  hath  a&ual  Pofleilion,  but  alfo  in 
Things  bequeathed  which  are  incorporal,  or  Things  in  Action  j  and 
therefore  if  the  Teftator  bequeath  to  J.  B.  all  his  Debts,  there  is 
no  more  due  to  the  Legatary  by  this  Devife$  but  only  fuch  Debts  as 
were  due  to  the  Deceafcd  at  the  Time  of  the  Making  of  the  Will, 
'Cagnoi.  in  L.  ult.  and  not  any  Debts  which  did  arife  to  be  due  afterwards  f.     So  Jike- 
c.  de  paa.  n.  *«.  wife  if  the  Teftator  do  remit  unto  J.  B.  all  fuch  Debts  as  he  doth 
Sorl'^ampiiado-  owe  SflJfi  the  Teftator  ,<  by  this  Devife  only  thofe  Debts  are  remit-' 
iiem  hanc  optimc  ted  which  wetc  due  to  the  Deceafed  at  the  Making  of  the  Will  K 
*?m'i:'  a       •  a  Thirdly,  this  aforefaid  Rule  is  of  Force  not  only  in  an  indefinite  or 
ult.  vol.  l.C3C°c.JCu!  general  Legacy,  (as  when  the  Teftator  devifeth  his  Books,  Apparel* 
n.  j.  simo  de  Pn-  or  Houlhoid-ftutf,)  but  even  then  alfo  when  to  thefe  Legacies  he 
tis.  ubi  fnpr.  n.  36.  doth  add  thc  Word  j^  infomuch  that  if  the  Teftator  fhould  be- 
queath to  J.  B.  all  his  Books,  all  his  Apparel,  all  his  Houfhold-ftuff, 
yet  there  is  no  more  due  to  the  Legatary,  but  only  thofe  Books,  that 
■  Muri&  iAi  ftipr.  Apparel,  or  that  Houfhold-ftuff  u,  which  were  the  Teftator's  at  the 
confii.  99.  vol.  3.  Time  when  the  Will  was  made.    Fourthly,  the  Rule  aforefaid  doth 
per  tot.  par.  con-  f0  ftrongly  tic  the  Legacy  to  the  Time  of  the  Making  of  the  Tefta- 
Ei ■  ho/procedi ft  mcrst5  that  the  Legatary  to  whom  the  Teftator  hath  bequeathed  any 
tiymii  per  pomen  Thing  iniift  prove  that  the  Thing  bequeathed  was  the  Teftator's  when 
jwi,m,  quqd.g^r  hc  mt,t]e  his  Teftamtnt  x,  and  not  the  Executor,  who  hath  the  fame 
tat^noTaiitacijec-  in  PofklTion  y.  Fifthly,  theforefaid  Rule  procccdeth  yet  one  Degree 
t«m,  inquit  M;uit.  farther,  in  Conlideration  of  the  Time  of  the  Making  of  the  Tefta- 
Jjj  ^X'fupra.  S°"  mcnt-     For  if  the  Teftator,  having  Store  of  young  Cattle,  willeth 
*  simodc  Pisr.  de  his  Executor  to  give  to  J.  B.  two  Colts  of  the  Age  of  two  Years, 
interp.  ult.  vol.  1.  and  after  t]ie  ^[ajjjug  0f  his  will,  liveth  many  Years,  and  then  di- 
rt -6.  Man°ti'c!7deCth,  having  other  Colts  at  the  Time  of  his  Dctfth  of  the  Age  of 
conjea.   ult.   vol.  two  Years ;  in  this  Cafe  there  is  due  to  the  Legatary  two  of  the  firft 
Akx  £ll1afRd°ni.'  Colts  wnicn  were  ^tant  at  the  Time  of  Making  the  Will,  and  not 
3.  tit!  ii.  n.  4.  in  of  the  laft  Colts  at  the  Time  of  his  Death  z.  Sixthly,  If  the  Tcfta- 
fin-.)  tor  bequeath  to  J.  B.  a  Share,  {viz.  a  third  Part,  or  the  one  Half) 

interp.  wit.  vol.  ubi  of  his  Goods  being  in  fuch  a  Place,  although  the  Teftator  have  mose 
fupra.  &  Mart,  de  Goods  in  that  Place  at  the  Time  of  his  Death,  than  were  there  at 
conjea.  i.u.  vol.  d.  t^c  yimc  wncn  tjie  ^ill  was  made  a  j  yet  the  Legatary  hath  no 
Inhn.  '  Right  to  thofe  later  Goods,  but  only  to  thofe  which  were  there 

*L.uxori.§.teft.  ff.  whcn  the  Will  was  made.  And  fo  I  take  it  to  be,  if  the  Teftator 
de  prxrump.T°4.  doth  bequeath  to  J.  B.  all  his  Goods  which  are  in  fuch  a  Place  j 
pniump.  127.  n. 6.  in  which  Legacy  only  thofe  Goods  are  contained  which  were  there 
Ejufdcm  fannaecit  extant  whcn  the  Will  was  made,  and  not  thofe  Goods  which  were 

quod  fenptum  re-  ,  .    .  ' 

liquit  old.  coniil.  brought  thither  afterwards  u. 

3  i.nempcquod  pe- 

cunia  ccrti  generis  legata,  fi  poftea  vartatur,  debctur  a;ftimatio  qua  fuit  tempore  conditi  teft.  Mant.  de  con- 
jea. ult  vol.  1.  3.  tit.  11.  -1  Menoch.  de  prxfump.  1.  4.  praef.  127.  n.  12.  poft  Alex,  confii.  171.  n.  1.  vol.  &. 
<>  Menoch.  de  praeC  1.  4.  prxf.  117.  n.  20. 

The  firft  Limitation  or  Reftraint  of  this  Rule  is,  when  the  Legacy 

or  Thing  bequeathed  is  univerfal ;  for  then  the  Time  of  the  Death 

.  of  the  Teftator  is  conlidered,    and  not  the  Time  when  the  Will 

jea.  ult. «oi, \Ts>  was  niadc  c.    As  for  Example  ;  the  Teftator  doth  bequeath  to  J.  B. 

tit.  n.  n.  13.  simo  all  his  Subftancc,  or  all  his  Goods  and  Chattels  :  In  this  Cafe  the 

dePr*t  de  interp.  LGgataW  hath  Ri^ht  to  thofe  Things  which  the  Teftator  left  at  the 

ult.  vol.  I.4.  dub.  9.  __..«  J  .  .  p    .  .      °  .    r     .  . 

foi.  1 79.11.41. Me-  lime  or  his  Death  *   whether  they  be  more  or  lels  than  they  were 

noch    de  prxfump. 

1.  4.  prasfump.  127.  n.  26,  27.  Bar.  in  L.  (i  its.  rf.  de  aur.  8c  argent,  leg.  J.  n.  4.        *  Menoch.  de  prafump. 

I.4.  prjcfump.  127.  n,  16,  27. 

4  before. 
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before.     Neither  is  this  Limitation  contrary  to  the  third  Ampliation 
before  rehearfed,  where  it  is  faid,  that  if  the  Teftator  do  universal- 
ly bequeath  all  his  Books,  all  his  Apparel,  or  all  his  Houfhold-ftuff, 
yet  notwithstanding  that  univerfal  Bequeft  [All,']  there  is  no  more 
due  to  the  Legatary,  but  only  thofe  Books,  that  Apparel  or  Houfe- 
hold-ftuff,  which  were  the  Teftator's  when  the  Will  was  made  e.   For  e  supra  cod  6 
howfoever  thefe  two  Legacies  may  fcem  to  be  without  Dirference  in  ".poftMant.  l.  5! 
refpect  of  the  Form  or  Manner  of  the  Devifc,  both  of  them  being  £  ^J;  Socin-  J»n- 
universally  framed;  yet  there  is  a  great  Dirference  in  rcfpecl:  of  the 
Matter  or  Thing  bequeathed  f.  ubf  r""0'  P°ft  Bar' 

For  a  Man's  Subftancc,  or  Goods,  or  Eftatc,  and  fuch  like  s,  they  e  VciXpccuiium 
be  Names  collective,  comprehending  Things  of  divers  Natures  in  red^ir.  Mamie,  do 
one  Univerfc,  which  doth  receive  Increafe  and  Diminution  h.  But  ^"If.^V^n* V?' '" 
fo  arc  not  a  Man's  Books,  or  Apparel,  or  Houfhold-ftuff,  for  they  *  To'uim  univer'C 
be  but  Species  qitadam  bonorum ' ;  and  confequently  no  Contrariety  oft  9u°d  «  muitis 
betwixt  this  Limitation  and  that  Ampliation  of  the  Rule.  qusTvcdTmi"^- 

cur.fivcaugeanrur 
femper  dicitur  idem  corpus.  Za£  in  L.  grcge.  ff.  de  leg.  n.  3.         '  Zaf.  in  d.  L.  gregc  ft",  de  leg.  i,  n.  -\ 

Secondly,  the  Rule  is  limited,  when  a  Thing  univerfal  is  be- 
queathed, albeit  the  Teftator  doth  not  add  any  Sign  univerfal.     AsfeL 
for  Example  j  the  Teftator  doth  bequeath  to  A.  B.  his  Flock  of  de  leg^Tcum  ll! 
Sheep,  or  Herd  of  Cattle  k  ;  for  it  is  in  Effect  as  if  he  had  be-  fequen.    simo  de 
queathed  his  whole  Flock  of  Sheep,  or  his  whole  Herd  of  Cattle  '.  A?vo\.\  £"S£ 
In  which  Cafe  the  Time  of  the  Death  of  the  Teftator  is  to  be  re-  9.  n.  45.  foi. \19. ' 
fpe&cd,  and  the  Legatary  is  to  have  the  fame  as  then  they  be,  ei-  fd-LsiegcumLL. 
ther  increafed  or  diminimed ;  infomuch  that  if  one  only  Sheep  do  ff.lie ieg.P;!& dd! 
remain  of  the  Flock  at  the  Death  of  the  Teftator,  yet  that  one  is in  d-  £•  grege. 
due  ,n,  albeit  one  cannot  make  a  Flock  n.  Jjj  ?.! 2b £'  it? 

Thirdly,  the  Rule  is  reftrained,  when  fuch  a  Thing  is  bequeathed  -  ibid, 
as  is  confumed  with  Ufe ;  for  then  the  Time  of  the  Teftator's  Death 
is  to  be  confidercd  °.  As  for  Example ;  the  Teftator  doth  bequeath  to  °  Bar-  »n  L.  gui- 
J.  B.  his  Corn  ;  this  is  to  be  underftood  of  that  Corn  which  the  Tefta-  Jcg^M^dJS" 
tor  left  at  the  Time  of  his  Death  P.    So  likewife  if  the  Teftator  do  jeft.  uk.  vol.  i.°"" 
bequeath  his  Apparel  to  J.  B.  and  afterwards  liveth  until  that  Ap-  ^ ' r-  n- l6 -^    . 
parel  be  worn  out,  and  other  Apparel  provided  in  ftead  thereof  ;  in  XI.  "/,'  ' 3'  nr' 
this  Cafe  the  Legatary  mall  have  the  Teftator's  Apparel  which  he 
left  at  the  Time  of  his  Death  9.  Neither  is  this  Limitation  contrary  q  Bar.  in  L.  C\  its. 
to  the  former  Ampliation,  where  it  is  faid,  that  if  the  Teftator  do  ?'  d?  aur-  *  ar* 

,,,,.»*  .     '      .    _      ,      _         '  _     , ,  .  r-iA       gen  r.  leg.  n.  8.  Man  r, 

bequeath  all  his  Apparel  to  A.  B.  the  Legatary  ihall  have  fuch  Ap-  deconjeft.  ult.  vol. 
parel  as  the  Teftator  had  at  the  Time  when  the  Will  was  made,  and  l  I2  tir- '-  n-  »• 
not  the  other  Apparel  which  was  made  afterwards ;  for  that  Amplia- 
tion is  true,  when  the  Teftator  hath  divers  Suits  of  Apparel,  where- 
of fomc  remain  which  were  made  when  the  Will  was  made  r  ,•  and  <■  Menoch.de  pracf. 
in  this  Cafe  the  Legatary  can  have  no  more  but  the  old  Suit  f.  But  '•  4-?rx£  227.  n. 
this  Limitation  taketh  Place,  when  the  Apparel  is  worn  out  and  con-  *?!,.  '„."  5eu  ls  * 
fumed  which  was  firft  bequeathed  j  in  which  Cafe  the  Legatary  (hall  f  Bar.  in  d.  L.  a 
have  the  new  Suit,  in  Lieu  of  the  former  * ;  left  otherwife  the  Ds- *'*«;  f^X  * 
ceafed's  Will  mould  bo  utterly  defeated  and  without  Effect.  So  like-  «  Bar.  ubi  fupra. 
wife  if  the  Teftator  having  made  his  Will,  and  therein  bequeathed 
to  A.  B.  the  Corn  in  his  Barn,  and  afterward  layeth  up  more  Corn 
in  the  fame  Barn,  before  the  other  be  threfhed ;  in  this  Cafe  the 
Legatary  cannot  recover  both  the  old  and  the  new  Corn,  but  muft 
be  contented  a  with  the  Corn  in  the  Barn  at  the  Time  when  the  Witt^^^SSJ 
was  made.  Or  if  the  old  Corn  were  utterly  confumed  and  fpent,  n.  3;.  po.t  Caftr, 
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»  Mafc.  dc  probac.  yet  the  Legatary  cannot  recover  a  greater  Quantity  of  the  new  Corn, 

S?t£  cSr.  in than  the  old  Corn  did  extend  unto  when  the  Will  was  made  x. 

t.'fifer.  The  fourth  Limitation  of  the  Rule  is,  when  the  Teftator  doth 

bequeath  any  Thing  by  Words  of  the  future  Time ;  as  I  give  to 

A.  c£.  the  Books,  Apparel,  or  Hou mold-fluff,  which  mall  be  in  my 

Houfe,  or  in  fuch  a  Place.  For  in  this  Cafe,  the  Time  of  the  Death 

v  Manr.  de  conjeft.  0f  t]ie  Teftator  is  to  be  refpectcd  y  i  and  fo  the  Legatary  hath 

"^^[""•po^Bar:  Right  not  only  to  fuch  Books,  Apparel,  or  Houfhold-ftuft;  as  the 

in  d.  L.  fi  ita.  de  Teftator  had  in  his  Houfe,  or  Place  aforefaid,  at  the  Time  of  making 

AW!?"  dc'egri{;  his  Wlil '  but  al{°  to  thofe  other  Books>  Apparel,  or  Houfhold-ftuff, 
1.  ^"pr^iump.  127!  extant  at  the  Time  of  his  Death,  albeit  they  were  brought  thither 
n.  87.  after  the  Will  was  made.     And  fo  it  is  if  the  Teftator  ufe  this 

*  Mantk.  ubi  fupr.  Word  \_May,~]  or  [Can]  z.  As  if  the  Teftator  give  to  A.  %.  all  his 
Menoch.  dc  prsf.  Books,  Apparel  and  Houfliold-ftuff,  which  are  or  can  be  found  in 

1.4.pr*rUmp.ii7.fuc]l    a  p]ace.   for  in    this    Cafe    the    Legatary    hath    Rjght    alfo   tQ 

thofe  Books,  Apparel  and  Houfhold-ftufF,  which  be  found  there  at 

•  Menoc.  ubi  fupr.  h    Ti         f  the  deflator's  Death  a. 

poll  Dccium  Sc  a-  rr  .      .       .  .  .  .  .  .  . 

lios  in  co  loco  ci-  ihe  hrth  Limitation  is,  when  the  Legacy  is  conditional.  In 
tatos>  which  Cafe  the  Time  when  the  Will  was  made  is  not  to  be  re- 

■>  Manticd.  tir.  n.  fpe&ed  b  >  hut  of  the  Accomplifliment  of  the  Condition,  or  Death 
1. 3.  n.  17,  28.  H-  of  the  Teftator,  as  already  hath  been  confirmed  c. 

cet  Socin.  Jun.  con- 

fil.  142.  vol.  2.  aliud  fentire  videatur.         c  Supra  cod.  lib.  parte  4.  §.  6. 

The  fixth  Limitation  is,  when  it  is  to  be  collected  by  Circum- 
ftances  and  Conjectures,  that  the  Teftator  did  mean  of  the  Time  of 
•»  Mantie.de  con-  njs  Death,  rather  than  of  the  Time  when  the  Will  was  made  d  ;  or 
1°  3" tit. ""»!>  m,  *f  ^  be  likely  that  the  Teftator,  if  he  had  been  asked  the  Queftion, 
23,  24.  whether  he  meant  of  the  Time  of  making  his  Will,  or  of  his 

Death,  would  have  anfwered,  that  he  meant  of  the  Time  of  his 
Death  :  In  this  Cafe,  albeit  the  Legacy  were  given  by  Words  of  the 
prefent  Time,  yet  the  future  Time,   namely,   die  Time  of  the 
«  Mant.  ubi  fupra.  Teftator's  Death,  is  to  be  regarded  c.     As  for  Example  ;  the  Tefta- 
tor faith,  I  bequeath  to  A.  S.  all  my  Plate,  (for  this  Word  or  Pro- 
f  Menoch.  deprx-  noun  pofleifive  [M\~\  hath  the  Force  of  the  prefent  Time  f  ,• )  now 
fump.  I.  4.   prxf.  fuppofe  the  Teftator  at  the  Time  when  the  Will  was  made  over,  and 
behdes  the  Plate  which  he  did  then  poffefs,  (which  he  might  juftly 
call  Mine,  not  only  in  refpect  of  his  Title  thereunto,  but  alfo  of  his 
Pofleffion  thereof,)  had  bought  certain  other  Plate,  which  was  not 
then  delivered  unto  him  when  the  Will  was  made :  In  this  Cafe,  for- 
afmuch  as  it  is  likely,  that  if  the  Teftator  had  been  asked,  whether 
he  meant  that  J.  lB.  (to  whom  he  had  bequeathed  his  Plate)  mould 
have  that  Plate  alfo  which  he  had  bought,  but  was  not  poflefled  of, 
he  would  have  anfwered  that  he  meant  of  that  Plate  alfo;  which  is 
very  probable,  the  rather  for  that  he  could  not  but  know  that  fuch 
« Caftr.^conf^i.  piate  ]1C  fad  bought ;   therefore  in  this  Cafe  the  Legatary  hath 
de  conjeft/uit.  vol!  Right  to  this  bought  'Plate  undelivered,  as  well  as  to  the  other  s ; 
1. 3.  tir.  11.  n.  22,  and  that  by  Force  of  the  conjectured  Meaning  of  the  Teftator,  tho* 
wnfflfflfSJ  ?"' nis  Worc5s  did  not  extend  thereunto  h.    Which  Meaning  doth  rule 
hCattr.  &  Mamie,  especially  in  Wills  and  Teftaments,  enlarging,  reftraining,  interpret- 
nbi  fupra.  ;ng  an(j  directing  the  fame  in  every  Refpect  '.     Whereunto  this 

'  vide  quas  fupra  a      "     ,         j  j  j  r  •       n    -1      ji  1- ■  %      1  ■  .1 

nobis  fcripta  funt  may  »c  aaded  tor  a  Rule,  than  which  there  is  not  any  other  more  apt 
pane  prima,  §.  3.  or  ncceflary  for  the  Interpretation  of  Wills  and  Teftaments,  namely, 
"• 2S>-  3  That 
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That  where  it  is  likely  that  the  Teftator,  whiles  he  is  making  of 
his  Will,    if  he  had  been  asked,  whether  he  would  have  thus  or 
thus  difpofed,   would  have  anfwered  affirmatively;    there  the  Cafe 
is  not  to  be  deemed  omitted,   nor  the  Thing  undifpofed  k.     How- k  Cafam  omiflum 
bcit  this  Rule  of  collecting  the  true  Meaning  of  the  Teftator  by  P.ro  e*jJjjffo  ^^ 
fuch  fuppofed  Queftions  and  Anfwers,  as  it  is  very  ready  and  proh-  miiitcr  teitatoV'ita. 
table,  if  it  be  difcreetly  handled  by  a  Judge  with  leaden  Feet ;   fo  difpofuifler,  fi  in- 
on  the  contrary,  there  is  not  a  more  dangerous  Doctrine  to  be  obfer-  magn^autharitate 
ved,  or  a  more  erroneous  Guide  to  be  followed,  by  him  efpecially  probat  Mantle,  de 
who  is  fo  fwift  of  Appreheniion,  that  he  necdeth  a  Bridle  rather  than  conjca.ulr.volun.I. 

c         I  3.  tu.19.  n.i.2,3,4. 

a  opur   .  'Mant.ibidem,n.5, 

If  there  be  any  other  Limitations  of  this  Rule,  (as  fome  Writers  6>  i>  &c> 
do  fet  down  moc  in  Number  m,  yet  they  are  fuch  as  (I  think)  may  mMant.d.l.a;tir..ii. 
eafily  be  reduced  to  one  of  thefe  Six  before  recited ;  or  fuch  as  1  ubi    viderc.    licet 
fufpect  the  Soundnefs  thereof,  the  Laws  of  this  Realm  confidercd,  S^gj- 
and  therefore  not  fo  neceffary  to  be  known.  rius  tradus. 

The  Teftator  being  feifed  of  Ten  Acres  of  Land,  devifed  all  his  Brett  verfus  r^k, 
Lands  to  Henry  Brett,  and  his  Heirs,  and  afterwards  purchafed  Plowd,  341. 
Twelve  Acres  more;  the  Devifee  died,  and  then  the  Teftator  told  his 
Son  He7iry,  that  he  Jlionld  be  his  Heir.,  and  have  all  his  Lands,  as 
his  Father  mould,  if  he  had  lived :  Adjudged  that  he  fhouid  not 
have  the  new  purchafed  Lands,  for  thofe  did  not  pafs  either4  by  the 
Words,  or  the  Intention  of  the  Teftator,  to  be  collected  out  of  his 
Words;  they  did  not  pafs  by  his  Words,  becaufe  he  having  Ten 
Acres  when  he  made  his  Will,  and  having  devifed  all  his  Lands, 
thofe  Words  were  fatisfied  by  palTiag  the  'Ten  Acres ;  and  there  were 
no  Words  in  the  Will  by  which  his  Intention  might  appear  to  pafs 
the  neiv  purchafed  Lands ;  he  could  not  intend  it  when  he  made  his 
Will,  becaufe  he  had  not  the  Lands  at  that  Time. 

And  fo  it  was  held  in  Sutler  and  Bakers  Cafe,  that  the  new  pur-  3  Rep.  15. 
chafed  Lands  would  not  pafs  by  the  n  Statute  of  Wills,  by  which  'tis  f^dzl%  %Cc, 
enafted,  that  all  Perfons  having  a  fole  Eftate,  &c.  where  the  Word  poph.  87.  s.  c.  ' 
Having  imports  the  very  Time  of  the  Owncrfhip,  and  that  the  Te-  ■  32  H- 8> 
ftator  muft  have  the  Lands  at  the  Time  of  the  Publication  of  his 
Will. 

T.  S.  fold  Lands  to  one  Thornton,  who  before  he  had  any  Con-  TUmtfon  v.  Thu# 
veyance  executed,  fold  the  fame  Lands  to  Thompfon,    who  paid 'CM- *  Le°n#I2°- 
Part  of  the  Purchafe-Money  to  T  S.  and  other  Part  to  Thornton^  S'C' 

and  then  T.  S.  alone,  without  Thornton's  Joining  with  him,  convey- 
ed the  Lands  to  Thompfon,  who  not  long  afterwards  devifed  all  his 
Lands  which  he  had  purchafed  of  Thornton,  to  E.G.  and  his  Heirs; 
now,  tho'  in  Stri&nefs,  thefe  Lands  were  not  purchafed  of  Thornton, 
but  of  another;  yet  having  agreed  with  him  for  the  Purchafe,  and 
paid  Part  of  the  Purchafe-Money,  this  may  be  properly  called  a 
Purchafe,  and  a  Having  the  Lands,  and  fo  they  {hall  pafs. 

The  Teftator  having  Four  Daughters,  and  being  feifed  in  Fee  oi^chfordv.Famc«tt. 
Lands  in  Aldworth  in  Berks,  devifed  all  his  Lands  in  Aldworth  to^°°y?4'     S-C> 
his  Two  eldeft  Daughters  in  Tail^  and  made  them  joint  Executrixes ;  Gouidf  150.  s.c. 
afterwards  he  purchafed  more  Lands  there,  and  one  of  his  Relations 
deliring  he  might  have  tho  new  purchafed  Lands ;  he  replied,  that 
he  mould  not,  but  that  they  mould  go  with  his  other  Lands  to  his 
Executrixes ;    it  was  infiftcd  after  the  Death  of  the  Teftator,  that 
the  new  purchafed  Lands  did  not  pafs  by  this  Will,  becaufe  the  Sta- 
tute of  Wills  enables  a  Man  to  devife  what  he  hath ;   but  'tis  plain 

he 
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he  had  not  thcfe  Lands  when  he  made  the  Will ;  but  in  this  Cafe 
0  .f  .  had  the  Will  being  read  to  him,  and  he  approving  it,  that  amounted  to 
been  for  this  new  a  °  new  'publication,  and  fo  the  new  purchafed  Lands  paflcd. 

Publication  j      the 

Lands  would  not  pafs.    4  Jac.  2.  B.  R.  Earle's  Cafe. 

trideaux  v.  Gibbm.  Articles  were  drawn  for  a  Purchafe  of  Lands,  and  before  the  Con- 
2  c  .  Rep.  144-  veyances  were  executed,  the  intended  Purchafer  devifed  all  his 
Lands,  &c.  for  the  Payment  of  his  Debts  ^  and  afterwards  the 
Conveyances  were  fealed  and  delivered ;  it  was  decreed  that  the 
Devifc  was  good,  tho'  he  had  not  the  Lands  at  the  Time  he  made 
his  Will,  nor  made  any  new  Publication  after  they  were  conveyed 
to  him,  fince  the  Devife  was  for  Payment  of  'Debts ;  and  the  Court 
declared,  where  a  Man  devifeth  All  his  Lands  for  Payment  of 
his  'Debts,  and  afterwards  purchafes  more  Lands,  a  Sale  fliall  be 
decreed  of  the  Whole,  tho'  there  were  no  precedent  Articles. 
Smitr  rtrAitC«b  Adjudged  that  a  Devife  of  perfonal  Things  is  good,  tho'  the  Te- 
ftator had  them  not  at  the  Time  of  making  his  Will,  becaufe  they 
go  to  his  Executor,  and  Legacies  do  not  pafs  by  the  Will,  but  by 
the  Affcnt  of  the  Executor ;  but  a  Chattel  real,  if  purchafed  after 
the  making  the  Will,  doth  not  pafs;  and  that  a  Devife  of  Lands  is 
not  good,  'if  the  Teftator  had  them  not  at  the  Time  he  made  his 
Will,  for  a  Man  cannot  give  that  which  he  hath  not. 

§.  XII.  Of  an  imperfect  Teftament. 

1.  Two  Sorts  of  unperfeB  Teftament  s. 

2.  Whether  a  'Teftament  which  is  unperfeU  in  RefpeU  of  Solemni- 

ty be  void. 

3.  When  a  Teftament  unperfeU  in  Refpett  of  Will  is  void. 

4.  Two  Means  whereby  Teftame?its  are  [aid  to  be  imperfeU  in  Re- 
'      fpeUofWill 

5.  Whether  the  Teftament  be  void  which  is  unperfetl  by  the  former 

ofthefe  Two  Means. 

6.  By  the  Civil  Law,  the  Tefiaj/ient  unperfecl  in  RefpeEl  of  Will 
is  void. 

7.  Whether  a  Teftament  ad  pias  caufas,   being  unperfefl  in  Re- 
fpefl  of  Will,  be  void. 

8.  That  which  hath  Place  in  Teflaments  ad  pias  caufas,  hath 

Place  alfo  in  our  Teftament s. 

9.  Whether  a  Teftament  being  unperfecl:  in  RefpeEi  of  JffiU,   by 

the  fecond  Means,  be  void  or  not. 
1  o.  What  if  the  Teftator,  after  he  have  declared  his  whole  Willy 

referve  fomewhat  to  be  done  at  another  Time  ? 
1 1 .  What  if  the  Teftator,  having  declared  his  Teftament,  do  fend 

for  a  Notary  to  write,  and  die  in  the  mean  Time  ? 

OF  imperfect  (1)  Teftaments  there  be  Two  Sorts:  The  one  im- 
perfect in  Refpedt  of  Solemnity ;  the  other  in  Refpett  of  Will a. 

fima.  <j.  ex  imper- 

fcflo.  C.  de  telta.Sc  ibi  Paul,  de  Caftro,  Jaf.  &  alii  Boer,  decif.  240.  n.4.  &  5. 

That  Teftament  is  Hud  to  be  unperfecl  in  RefpccT:  of  Solemnity, 

which  wanteth  fome  of  the  legal  Requiiites  necelfary  to  the  Confti- 

3  tution 


Part  VII.  Hoiv  cTejiaments  become  'void.  495 

tution  and  Denomination  of  a  iblemn  Teftament  b ;    of  which  we  b  sichaW&alii  ini 

,  1  1      c     1         r  d.  §.  ex  impcrfctto. 

have  already  fpoken  c.  «SuPi»i.  £«.*,, 

That  Teftamcnt  is  laid  to  be  imperfect  iri  Refpccl:  or  Will,  which  &  pare. 4..  §.23. 
the  Teftator  hath  begun,  but  cannot  rinifli  as  he  would,  being  pre- 
vented by  Death,  Infanity  of  Mind,  or  other  Impediments  d.  -j  j^  skhar.  &  &■ 

lii   id  d.  §.  ex  Jm- 
pcrfeSo.  L.  ft  is  qui.  de  tefta.  ft'.  L.  furiolus.  qui  tefta.  fac.  pod  Gi 

The  (2)  Teftamcnt  which  is  imperfect  in  Refpecl:  of  Solemnity  is 
utterly  void  by  the  Civil  Law  *  :  But  by  the  Laws  Ecclefiaftical f,  'Jg£;  £e  ™J^° 
and  especially  by  the  general  Cuftom  or  this  Realm  S,  the  Tefta-  confuitiflima.  §.  ex 
ment  is  good  without  any  fuch  Solemnities  ;  faving  that  where  injperfcao.  c.  de 
Lands,  Tenements  and  Hereditaments  be  devifed  by  Will,  the  So-  Miniing.  in  '§!  fc& 
lemnity  of  a  Writing  in  the  Life-time  of  the  Teftator  is  precifely  cum  pauiatim.inft. 
nccciiary,  without  the  which  the  Devife  of  Lands,  Tenements  and  i6,10^'01''';  "'ft2' 

„         ..  •"  ,  .  ,l  Jul.  Liar.   §.  telta. 

Hereditaments  is  merely  void  n.  q.  89. 

'  c.  rclatum.  cl.  i. 
c.  cum  eflcs.  dc  teft.  cxtr.  s  TraG.  dc  Rcpubl.  Ang.  lib.  5.  c.  7.  Lind.  in  c.  ftatutum.de  tcft.  lib.  3.  provinc. 
conftit.  Canr.        h  Per  Stat.  H.  8.  an.  32.  c.  1.  ut  rcfert  D.  Smith.  Traft.  ut  fupr.  Quod  tamen  qusere. 

The  (3)  Teftamcnt  which  is  imperfect  in  Refpect  of  Will  is  fomc- 
times  utterly  void  j  and  fomctimes  it  is  good,  fo  far  forth  as  it  is 
done :  Which  Diverfity  of  Effects  doth  arife  by  the  Diverlity  of  the 
Means  whereby  the  Teftamcnt  is  imperfect. 

If  we  would  therefore  know  particularly  when  the  Teftamcnt  is 
utterly  void  or  not,  which  is  imperfect,  in  Refpect  of  Will,  it  beho- 
veth  us  to  take  particular  View  of  the  feveral  Means  whereby  the 
Will  of  the  Teftator  is  made  imperfect. 

The  (4)  Means  whereby  the  Teftamcnt  is  imperfect  in  Refpecl 
of  Will  ieem  to  be  Two  x.  The  firft  is,  when  the  Teftator,  after  *  Mafc.  Traft.  de 
he  hath  begun  to  make  his  Teftament,  and  intending  to  proceed  for-  Pr°bac.  verb. ^te- 
ther at  that  prefent^  is  then  fuddenly,  even  whiles  he  is  making  his  n^o.0^0  fecundus 
Teftament,  prevented  by  Death,  or  Infanity  of  Mind,  or  by  fome  enfus.  Graff  The- 
othcr  Impediment^  fo  that  he  cannot  firiiflx  the  fame  according  to  faSr'  comoP,n- $: 

1  •     t-»  /■    b-  teftam.   q.  19.   ubi 

his  Plirpole  K.  proponic  tres  calus. 

*  L.  (i    is   qui.   de 
teft.  ff.  L.  furiofum.  qui  tefta.  fac,  poff.  C.  Jaf  &  Sichard.  in  L.  pen.  dc  inft.  Sc  fub.  C. 

The  other  Means  is,  when  the  Teftator  is  not  Kindred  at  that 
prefent  Time  of  making  his  Teftament^  but  after  he  hath  begun  to 
make  it,  deferreth  the  finiihing  or  perfecting  thereof  till  another 
Time,  and  in  the  mean  Time  dieth,  or  otherwife  becomcth  intc- 
ftable '.  10id.adconfii.n9. 

Paul.dc  Caftr.  conf. 
75.  vol.  1.  &  conf  4  50.  vol.  r.  Pcckius  Traft.  de  teftam.  con  jug.  1. 1.  c.  1/8. 

When  (5)  the  Teftament  is  imperfect  after  the  firft  Manner,  it  may 
feem  that  the  fame  is  utterly  void,  even  touching  that  which  is  al- 
ready done ;  yea,  although  the  Teftator  had  appointed  an  Executor, 
which  is  the  Subftance  of  the  Teftament.     And  there  (6)  is  no  Que- 
ftion but  thatty  the  Civil  Law  it  is  void,  though  it  were  the  Tefta-  SI£^U? 
ment  of  the  Father  amongft  his  Children  m.     But  whether  it  be  void  tiffima.§.cximpcr- 
iure  ^efitiu?!^  and  confequently  by  that  Law  which  we  ufe  here  in  fett0,  c<  de  teftf 
England^  is  a  Queftion :  And  the  Refolution  feemeth  to  depend  up-  ut^referunt    Jul! 
on  the  Verity  of  another  Queftion ;    namely,  whether  a  Teftament  ciar.  §.  tefta.  q.  9. 
ad  pas  caujas  being  imperfect  with  that  Imperfection  of  Will,  be  ThbSfc^i^f 

good  teftam.  q.  12. 
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good  or  not.  For  if  a  Teftament  ad  pias  cat/fas  be  good,  notwith- 
ftanding  fuch  Imperfection;  then  our  Teftaments  are  alfo  good :  And 
if  that  Teftament  be  not  good  ;  then  ours  are  likewife  naught:  For 

« Panor.in  Rub.de  thefe  Teftaments  ad  pias  cewfas  are  ruled  fecundum  jus  gentium  n  ; 

tcfta.  exrr.  n.p.Ti-  and  fo  are  ours  °. 

raquel.  dc  privileg. 

pix  caufJe,  c.  5.  &  c.  5.  Corn,  conf  307.  Covar.  in  c.  relatum.  el.  1.  n.  6.  Paul,  de  Caftr.  confil.  75.  circa 
medium  vol.  1.  &  confil.  450.  vol.  2.  Graff.  Thefaur.  com.  op.  §.  tcft.  q.  18.  ubi  dicic  hanc  op.  com.  effe  jure 
can.         °  Dixi  fupra  parr.  1.   §.  p. 

Now  (7)  that  a  Teftament  ad  pias  can  fas  >  being  imperfect  in  Re- 
fpect  of  Will,  is  utterly  void,  even  touching  that  which  is  already 
done,  is  holden  by  a  great  many  Writers,  and  thofe  of  great  Au- 
pBald.inrcp.  L.  t.  thority  Pj  whofe  Opinion  is  1  highly  extolled  r :  Their  Reafon  is, 
c  q.T  tgdt  becaufc  in  this  Cafe  here  is  Defect  of  Confent,  without  which  Con- 
L.  fi  is  qui.de  tcft.  fent  no  Teftament  is  good  f.  There  is  Defect  (fay  they)  of  Confent 
ff-  F«igor.  confil.  -m  t-^is  Cafe,  becaufe  Teftators,  whiles  they  are  making  their  Te- 
de7teftaUtextr!  Are.'  ftamenfs,  until  they  have  finifhed  the  lame,  do  put  in,  and  put  out, 
in  d.  l.  si  is  qui.  they  add,  they  revoke,  and  they  alter  many  Things  already  by  them 
VafJ  dcCifuccefr!  difpofed  c.  Other  Reafons  alfo  they  have,  which 'in  my  Opinion  are 
crea.   §.  21.  n.  6.  not  altogether  fo  forcible  fl. 

Parif.    confil.    24. 

vol.  3.  Tho.  Gram,  decin  62.  Sicliard.  &  Curtius  Jun.  in  d.  L.  hac  confultiflima.  §.  ex  imperfefto.  •)  Jul. 
Clar.  §.  tell.   q.  7.  Imo  magis  eft  com.  ait  Graft".  r  Ab  hac  opinionc  in  prax.  non  licere  recedere,  fcripfit 

Ruinus  confil.  7.  n.8.  vol.  3.  fand.  op.  effe  non  modo  com.  fed  canonicam  &  veriflimam.  Laudat  Vivius,  The- 
faur. com.  op.  verb,  teftam.  Tandem  magis  communem  efle,  afferit  Graff.  §.  tcftam.  q.  1 9.  f  Sichard.  in  d. 
§.  ex  imperfecta.  «  Clar.  §.  teftam.  q.  7.  "  Nempe,  quod  teft.  ratione  voluntatis  impcrfeftum  non  valet 
inter  libcros,  ergo  nee  favore  pix  caufse.  Sed  negatur  argumentum  per  ea  quae  fuperius  difta  funt,  prima 
parte,  dc  privileg.  utriufquc  teftamenti. 

On  the  contrary,  others,  whofe  not  only  Number  is  more  exceed- 
ing, but  Authority  more  excellent,  are  of  this  Opinion,  that  where 
the  Tcftator  hath  begun  his  Teftament,  and  Jiath  bequeathed  cer- 
tain Legacies  ad  pias  canfasy  and  intending  at  that  prefent  to  pro- 
ceed farther,  is  then  fuddenly  by  Death  or  other  Impediment  pre- 
vented or  hindered,  that  he  cannot  finifli  his  Teftament  j   neverthe- 
lefs,   thofe  Legacies  already  made  ad  pias  canfas  are  not  thereby 
infringed,  but  do  continue  ftill  firm  and  effectual,  as  if  the  Teftator 
«  Bar.  &  imola.in  na(j  finifhed  his  Teftament,  according  to  his  former  Purpofe  *  :  And 
Caftr.^confil.6^.  this  their  Opinion  is  tuftiricd  to  be  more  commonly  received  ?.   The 
vol.  1.  Panor.  in  Reafon  of  their  Opinion  is,  becaufe  touching  thofe  Legacies  already 

rnteft«eScrAieaxb  §ivcn>  there  is  no  Dcfcd  of  "atural  Confent"*.  For  although  there 
in  L.iiac  confuhif-  be  Imperfection  of  Will  in  Refpcct  of  his  whole  Teftament,  becaufe 
fima.  §.  ex  impcr-  tne  Teftator  cannot  abfolutely  finim  the  fame  according  to  his  Pur- 
Are°in  §.'  finfinftit.  pofe ;  yet  in  Refpect  of  that  which  is  done  there  is  no  Imperfection 
quib.  mod.  tcfta.  Gf  Will  a,  (the  perfect  is  not  to  be  hurt  by  the  imperfect  b.)  And 
mfir.  jaf.confii.15  aj^eit  teftators,    whiles  their  Wills  and  Teftaments  are  in  making, 

vol.  4.  oocin.  1  ratt.  '  ,....-.  .      .  ,.  .—  .  .  a 

rcg.  &  fai.  reg.  do  many  Times  add  and  dimmiih,  and  alter  divers  lhings;  yet 
300-.  Joh-  d£  An.  w]10  is  a^[e  t0  fay5  that,  concerning  this  or  that  particular  Legacy 
fiL^V/vof.V'ca"-  already  given,  the  Teftator  would  have  made  any  Addition,  Dimi- 
ca.  confil.  13.  Dec.  nution,  or  Alteration?  The  Prcfumption  is  rather  to  the  contrary ; 
JJ&1*' to%5fc''  for  Rerfeverance,  and  not  Mutation  of  Will,  is  prefumed  c.  Indeed, 
pile*  taufaev.1**  7-  ^  ^  can  De  proved  that  the  Teftator  did  mean  at  that  prefent  to  alter 

Mafc.    de    probac. 

ver.  reft.  Covar.  in  c.  relatum.  el.  1.  dc  tcfta.  extr.  Surdiis,  decif.  292.  n.  15,  16.  t  Tiraq.  traft.  de  privil. 
pis  caufae,  privil.  7.  Mafc.  de  prob.  verb.  tcft.  •  Panor.  in  d.  c.  1.  de  fucceff.  ab  inteftat.  extra.  »  Tiraq. 
dc  privil.  p«JE  caufas;  privileg.  7.  Dec.  in  c.  1.  de  fide  inftr.  cxtr.  Surdus,  d.  decif.  292.  b  c.  utile,  de  reg. 
jur.  extra.  Ncc  obftat  fi  dicatur  quod  teftamentum  fit  individuum.  Hoc  verum  jure  civili,  non  gentium. 
Imol.  in  c.  1.  de  tcft.  cxt.  n.  22.        c  L.  cum  qui  voluntatcm.  ff.de  probac. 

I  thofe 
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thofc  Legacies  before  given,  e're  he  had  finifhed  his  Teftamcnt,  and 
could  not,  being  then  fuddenly  prevented  by  Death,  or  otherwife ; 
then  the  former  Opinion  hath  Place  d,  that  the  Difpofition  is  void ;  A  B    .  .   „  -  . 

../.-'    c  Paul,  de  Cait.  in 

OthcrWlie  not  c.  L.  jubemus  de  tc- 

fta.  &  DD.  in  L. 
pen.  de  if.ft.  8c  fub.  C.  «  Quia  nemo  prsefumitur  habere  plus  in  corde  quam  in  ore.  Bald,  in  L.  (i  is  qui.lt". 
de  teft. 

By  (8)  this  now  which  hath  been  fpoken  of  Teftaments  ad  pias 
C&afas,  we  may  judge  whether  our  Teftaments  here  in  England  be 
good  or  not,  when  they  be  imperfect  by  the  firft  Means,  viz.  where 
the  Teftator,  whiles  he  is  in  making  his  Teftamcnt,  after  he  hath 
appointed  an  Executor,  or  given  fome  Legacies,  and  intending  to 
proceed  farther,  is  even  then  fuddenly  interrupted  and  hindrcd,  that 
he  cannot  finiih  the  fame  accordingly. 

When  (9)  the  Teftamcnt  is  imperfect  by  the  fecond  Means  of  Im- 
perfection of  Will,  that  is  to  fay,  when  the  Teftator,  after  he  hath 
begun  to  make  his  Teftament,  doth  put  off  or  defer  the  Finishing 
thereof  until  another  Time,  and  in  the  mean  Time  dieth,    or  is 
otherwife   letted,   that  he   cannot  make    an  End  thereof,    as   he 
meant ;  howfoever  by  the  Rigour  of  the  Civil  Law  the  Teftamcnt 
in  this  Cafe  may  feem  to  be  void,  even  touching  that  which  is  al- 
ready done  f  j  yet  by  that  Law  which  this  Realm  of  England  doth  f  paui.  de  Caftr. 
admit  in  this  Cafe,  (i  mean  jus  gentium  g,)  concerning  thofe  Things  con(i'  45°-  vol.  2. 
already  difpofed,  the  Teftament  is  not  void,  by  the  Reafons  before  *x}™  S^  ubiq", 
alledged.     For  as  in  the  former  Cafe  the  Legacies  already  given  are  gentium    vigere ,' 
not  void,   where  the  Teftator  cannot  finifli  his  Teftament  as  he  ",fi.  llbi  vel  Lure 
would  at  that  Time  :  So  in  this  Cafe,  the  Legacies  before  difpofed,  tud?nc  contrarium 
or  the  Constitution  of  the  Executor  before  made,  doth  not  become  obtineac,  probatur 
void,  where  the  Teftator  cannot  finifli  his  Teftament,  as  he  purpo-  ^\\t$  de  \iitic* 
fed  at  another  Time  h.  h  cum  igitur  ca- 

dem  ratio  in  utro- 
que  cafu  militct,  idem  ctiaro  jus  conftitui  oportct.  Ncc  cafus  diverfitas,  led  rationis  identitas,  infpici  debet. 
Aymc,  Gravetr.  confil.  150. 

Much  lefs  (ib)  is  that  Teftament  void,  where  the  Teftator  ha- 
ving declared  his  whole  Will,  and  intending  to  do  no  more  at  that 
prefent,  referveth  fomewhat  to  be  done  at  another  Time,  and  in 
the  mean  Time  dieth :  For  even  by  the  Civil  Law  in  this  Cafe  the 
Teftament  is  perfect,  notwithstanding  fuch  Refervations  '.     Where- ''  A>et-  J»£  &  s>- 
forc  if  the  Teftator,  after  he  hath  made  his  Will,  doth  fay  that  he  J^^  £enfu£ 
will  add,  diminiih,  or  alter  any  Thing  in  his  Will  the  next  Day,  and  Graf.Thefaur.com. 
die  in  the  mean  Time,  before  any  fuch  Additions  or  Alterations  be  °p-  $• rc*?-  *  l2:  "■ 

1  1        in    n  •  1  1       r    t  1-   r-  ■  1  4'  quam  ienrenuam. 

made  j  the  lcitament  is  not  to  be  noted  ot  Imperfection  by  any  communiterreccp- 
fuch  Refervation  of  adding,  diminifhing,  or  altering  his  Tefta-tam  monftrat  poft 
merit  kj  becaufc  thefe  Things  may  be  done  by  Way  of  Codicil^o\^^cJonf' 
without  which  the  Teftament  is  fufficiently  perfect '.  And  efpecial-  kSimodePntisde 
ly  the  Teftament  remaineth  firm  and  effectual,  where  the  Teftator  J^rP-ul^°'^n^ 
doth  over-live  the  Time  by  him  prefcribed  for  fuch  Additions,  conff^.  C 
Diminutions,  or  Alterations ;  for  then  he  is  prefumed  to  have  re- '  sich.  in  l.  pen. 
pented  him  of  fuch  Additions,  by  not  doing  the  fame  when  he  fnc  ™*lU  &  fllbl  c 

might  m.  m  Alex.  conf.    74- 

vol.  1.  Old.  de  a- 
Gion.  claff.  5.  fol.  498.  Paul,  de  Caft.  in  L.  jubemus.  C.  dc  Tefta.  Mcnoch.  Tra£t.  de  pnefump.  1.  4.  pra- 
fump.  1  j.  n.  5. 

S  f  f  Hereunto 
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Hereunto  (n)  it  may  be  added,  that  where  the  Teftator,  having 
declared  his  whole  Will   before  WitnefTes,   caufeth  the  Notary  or 
Scribe  to  be  called  unto  him,  intending  to   have  the  fame  com- 
mitted to  Writing,    for  a  more  fufficient  Proof  of  his  Teftamenr, 
and  before  the  Coming  of  the  Notary,  dieth  •  in  this  Cafe  the  Tc- 
"  Alex,  in  L.  hac  ftament  is  good,  and  ought  to  prevail  as  a  nuncupative  Teftament  n„ 
Z^cliaTc.'  de  Neverthelefs,   if  it  may  be  proved,  that  the  Teftator  did  rcftrain 
tdtPGraff.Tiieraur. himfelf  to  the  written  Teftamenr,    and  that  it  was  his  Will  and 
com.op.  q.  12.  n.s.  jyj-      j        t}iat  ^  f]-,ouid  not  be  of  Force,   unlefs  it  were  written; 

Marine,  dc  conjeft.    ,  ,« '  _    n  ,    .  .         .  ,„.  ,    r  v    i 

uk. vol.  l.i.  tir. 7. then,  the  Teftator  dying  in  the  mean  lime  before  it  be  written, 
n.  6.  ubi  oftendit  t[ie  Teftament  fhall  not  be  allowed  as  a  nuncupative  Teftament, 
6B^?pofteD^Tn'aftd  fo  not  at  all  °.  But  it  is  not  prefumed,  by  fending  for  a  No- 
L.uir.'tf.dcjur.co-tary,  that  otherwife  the  Teftator  would  that  his  Teftament  mould 
dic.oid.confii.ii  9.  ta],e  no  piacc   unlefs  it  were  written  P  -,  but  rather  for  a  more  ready 

Calh-.    confil.    75.  c     c  ..     ,xrlla  * 

vol.i.  &  conf  450.  Proof  of  his  Will  q. 

vol.  1.  Peckius   dc  . 

tefta.  con'uig.  l.i.  c.  iS.  Graff.  Thcfaur.  com.  op.  §.  tcft.  q.  11.  n.  1.         P  Covar.  in  c.  relatum.  cl.  1.  de  tefta. 

ext.  n.  17.  ibi  tenia  conclufio.  Mantic.  d.  c.  7.  n.  6.        s  Graff,  d.  §.  teft.  q.  1,  2.  in  fin. 

Riders  Cafe.  A  Will  was  made  in  Writing,  but  before  it  was  publifhed,  the 

Moor  874.  Teftator  faid  he  would  alter  or  add  fomething  to  it;   in  fuch  Cafe, 

Brook  vcrlns  Ward.     ■J-~  .  ,        ,.  "1  .     „..„        .  .  r   ,    J 

Dyer  310.  if  he  die  before  any  Alteration  made,    tis  not  his  Willi    but  if  he 

die  after  the  Publication,  and  without  any  Alteration,  then  'tis  his 
Will. 

§.  XIII.  Of  the  Defe<5t  in  the  Teftator's  Meaning. 

1.  No  Teftanmit  good  ivithout  a  firm  Refolution  of  the  Mind  to 

make  a  'Teftament. 

2.  Words  uttered  rajhly  or  unadcifedly  do  not  import  a  firm  'Pur- 
pofe in  the  Teftator. 

3.  It  is  the  Mind,  and  not  the  Words,  which  giveth  Life  to  the 

Teftament. 

4.  What  is  to  he  considered  to  prove  a  firm  Intent  of  malting  a 

Teftament. 

5.  Of  the  Draught  of  a  Will  in  Writing. 

6.  If  a  Writing  be  found  in  Manner  of  a  Will,  whether  is  it  pre- 
sumed the  very  Will,  or  hit  a  'Draught  thereof? 


r 


F  the  (1)  Teftator  have  not  animum  teftandi,  that  is,  a  firm  Re- 

folution  or  advifed  Determination  of  making  h'n  Tefta7nent,  his 

1'  DftU6'  ^'an^0  Teftament  is  void,  or  rather  no  Teftament r.     And  therefore  (2)  if 

inft/dcmn.'tefta.nC'any  Man   raihly,  unadvifedly,    incidently,    jeftingly,  or  boaftingly, 

and  not  fcrioufly,  nor  with  a  firm  Purpofe  to  make  his  Will,  do  fay 

and  affirm  (as  oftentimes  it  happeneth)  that  he  will  make  fuch  a 

Man  his  Executor,  or  will  leave  unto  him  all  his  Goods,  this  is  no 

t  l.  ult.  ff.  dc  teft.  Teftament  f :  For  (3)  it  is  the  Mind,  and  not  the  Words  of  the  Te- 

Sv^'&'i^kne.*^^  A**  giveth  Life  to  the  Teftament  «.     Which  (4)  Mind  or 

Hottoman.  conf.  5.  earneft  Purpofe  ought  to  be  proved  by  Circumftances n  :  As,  that  the 

vol.  1.  Spcin.vjiu>.  Teftator  was  very  lick  when  he  fpakc  thefe  Words  x;  or  that  he  did 

Par/confihSp? vol*  require  the  WitnefTes  to  bear  Witnefs  thereof  7$  or  that  he  framed 

;.  Hiero.  Fran,  in 

ci.  L.  quicq.  de  reg.  jur.  ff.  '  Mant.  de  conjeS.  ult.  vol.  T.  i.  tit.  I  J.  in  fin.  L.  ex  ieod.  ff.  de  hsr.  mft.  At- 
que  hue  pertinent'qus  fu perks  a  mc  fcripta  funt  in  explic.  definitionis  teft.  verb.  Tent,  i.par.  §.  3.  «  Gloff. 
in  §.  plane.  Inft.  de  teft.  mil.        *  Gloff  in  L.  Diyus.  ff.  dc  mil.  tcft.        *  Ead.  glof  in  d.  L.  Divus. 

3  and 
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and  fettled  himfelf  earneftly  to  the  making  of  his  Teftament  z,  or z  Glo(:  in  d-  L- 
by  other  Circumftances  of  like  Effect3:  Wherein  the  Judge  is  to  f  L^Pamphilio.  s 
confidcr  the  Condition  of  the  Perfon  fpcaking  the  Words,  the  Time,  propofinim  eiL  de 
the  Place,  the  Occafion,  the  Manner  of  Speech,  and  in  whofe  Pre-  ^3-  &dd.  ibid, 
fence  b ;  and  namely,  whether  the  Words  were  of  the  prefent  or  birr,  jud.'i.  2.%en- 
future  Time  c.  And  if  the  Words  be  of  future  Time,  then  whe-  fur.  5.  caf.496. 
ther  they  be  fuch  as  do  import  the  Accomplifhment  of  the  Aft,  or  l^1;  J  d?u#! 
but  the  Beginning  only.  For  thofe  of  the  former  Sort  being  execu-  Hortom.  d.  confii.5! 
tory,  are  equivalent  to  Words  of  the  prefent  Timed.  By  which  d^lciar- RiPa>.  & 
Chcumftances  the  Judge  may  the  better  colled,  whether  he  whoieavff. deles".0" 
uttered  the  Words  had  a  Mind  or  Purpofe  to  make  his  Teftament c  Mcooc.  d.  oaf. 

or  nof  c  49<S-cxquoabunde 

"i/\i  -i  n  t-.  r        r  1  ■  ri-.       baurire  potcris.un- 

As  Words  (5)  only,  without  a  conitant  Purpofe  ot  making  a  Te-de  fitim  tuam  Cx- 
ftament,  do  not  make  one  ;   fo  the  Writing  which  is  prepared  for  a  ting»a*. 
Draught  of  the  Teftator 's  Will  only,  or  for  a  more  ready  Direction 
of  the  Teftator  whereby  to  make  his  Teftament  afterwards,  is  no 
more  to  be  accounted  a  Teftament,    before  it  be  acknowledged  by 
the  Teftator  for  his  Teftament f,  than  is  the  Draught  of  a  Sentence  f 
to  be  taken  for  a  Sentence,  until  it-  be  pronounced  by  the  Judge  s  ;  ra-  j"^  i^'fidei 
or  the  Draught  of  an  Obligation  is  to  be  accounted  for  an  Obli-  commiffa.  §.  1.  de 
nation,  before  it  be  fealed  and  delivered  by  the  Obligee  as  his  Act  \cf  5'  f-     ,  r 

0     ,       '      ,  .  ■•  °  S  L.  2.  &  2.defent. 

and  Deed  n.  exbrcviloquarccir. 

C.  c.  fin.  de  rejud. 
6.  Vantius  de  nullkat.  viz.  dc  null,  ex  defectu  procef!  &c.  n.  69,  70.  Bald,  in  d.  L.  fidei  commit  §.  1.  Evc- 
rard.  conf.  155.  n.  8.        b  L.  contract.  C.  de  fide  inftr. 

Notvvithftanding  I  do  not  hereby  mean,  that  it  is  always  necef- 
fary  the  Teftator  mould  acknowledge  before  Witnefs  the  Teftament 
by  him  written  to  be  his  Laft  Will  and  Teftament,  or  that  it  is  al- 
ways neceffary  that  he  mould  fubferibe  his  Name,  or  put  his  Seal 
thereunto  ;  for  the  Teftament  written  with  the  Hand  of  the  Tefta- 
tor may  be  good  without  any  of  thefc  Things,  as  heretofore  I  have 
confirmed1.  rSupr.  par.4.  §.ay. 

jf*.  S.  by  Indenture  made  between  him  of  the  one  Part,  and  Or-H'hfm  v-  whbam. 
bell  and  Skin  of  the  other  Part,  declared  his  Intention  to  raife  Por-g^"^^?5' 
tions  for  his  Children,  and  to  pay  his  Debts,  and  fettled  his  Lands 
accordingly,  and  made  Two  Executors  in  Truft  to  fell  his  Lands 
for  the  Purpofes  aforefaid,  and  publifhed  and  declared  this  Inden- 
ture to  be  his  Laft  Will,  and  died ;    and  this  was  decreed  to  be  a 
good  Will ;  which  Decree  is  agreeable  to  the  Civil  Law :  'Tis  true, 
k  Formalities  which  are  made  effential  by  the  Law  to  the  very  be-  *  29  Car.  2.  cap. 3. 
ing  of  a  Will,  cannot  be  difpenfed  withal  in  Equity;  and  fuch  are, 
that  the  Will  muft  be  written  in  the  Life-time  of  the  Teftator,  that 
it  muft  be  figned  by  him,   or  by  feme  Perfon  in  his  Pre fence,  and 
by  his  TiireUion,  in  the  <P  re  fence  of  'Three  Witnejfes,  and  that  they 
mtift  fnbfcribe  their  Names  in  his  Tre fence :    But  the  Law  hath  Dom-  *■  Vo1- lS- 
not  directed  in  what  Form  of  Words  the  Writing  purporting  a  Will 
mall  be  made;  fo  that  any  written  Inftrumcnt  by  which  the  Inten- 
tion of  the  Party  appears  to  give  or  difpofe  any  Thing,  and  having 
all  the  Formalities  required  by  Law,  as  Signing,  Sealing,  Witnef- 
fes,  &c.  mall  amount  to  a  Will. 

The  Husband  by  a  Marriage-Settlement  had  Power  to  change  his  Smith  vci-n  Ajhtcr. 
Lands  with  any  Sum  not  exceeding  500/.  and  this  was  for  Poi>  Mich?  28*0^  2!* 
tions  for  his  Daughters ;  and  he  having  prepared  Notes  in  Writing, 

S  f  f  2  purport- 
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purporting  his  Will,  and  having  declared  that  thofe  Notes  were  the 
Effete  of  his  Will,  died  before  it  was  drawn  up  in  the  Form  of  a 
Will,  and  before  it  was  executed ;  yet  this  was  decreed  to  be  a  good 
Execution  of  his  Tower. 

But  now  this  Doubt  may  arife:  What  (6)  if  a  Writing  be  found 

written  indeed  with  the  Hand  of  the  Teftator  in  Manner  of  a  Will, 

wherein  he  hath  difpofed  his  Goods,    and  appointed  an  Executor, 

but  the  Writing  is  neither  fealcd  with  the  Teftators  Seal,  nor  fub- 

feribed  with  his  Name,  nor  by  him  acknowledged  before  Witneffes 

to  be  his  Laft  Will  ?   Whether  mall  this  Writing  be  accounted  to 

be  a  Draught  of  the  Teftators  Will,  or  the  Teftament  it  felf  ?  I 

fuppofe  that  the  Solution  of  this  Queftion  refteth  in  the  Variety  of 

i  L.  ex  ca  fcHptura.  Circumftances.    For  if  the  Writing  be  unperfect  ',  for  that  perhaps 

dctcft.L.fidcicom-^g  rfeftator  doth  leave  off  in  the  midft  of  a  Sentence  m,  and  with- 

mBald!&  Angel,  out  any  Date  n,   or  if  the  fame  be  written  with  ftrange  Charac- 

in  d.  L.cxeafcrip-ters  d,  or  if  the  fame  be  written  in  Paper,  and  great  Di  fiance  be- 

tura.Evcrard.coni:twjxt  cvery  Linc,  with  divers  Emendations  and  Corrections  made 

«5Amh9quod  fine,  betwixt  the  Lines  P ;   if  alfo  the  fame  be  found  amongft  other  Pa- 

c.  de  tcfta.  Eve-  pers  0f  fmall  Value  or  Account  1 ;  by  thefe  Circumftances  it  feem- 

Wot  umen  affir-  cth  rather  a  Draught  or  Preparation  to  a  Teftament,  than  the  Te- 

mo,    ncccflarium  ftament  it  felf r.    But  on  the  contrary,  if  the  Writing  be  perfect  or 

effc  u^tempus^in- £ully  foiled,   having  a  certain  Date  of  the  Day,   Month,   and 

clvile^n'omni  tc-  Year,   and  be  written  with  ufual  and  accuftomed  Letters  in  Parch- 

ftim.  ctiam  inter  ment,   without  Corrections,   and  with  fmall  Diftance  betwixt  tho 

qubrSc3«niS  Lines,  and  alfo  found  in  fome  Cheft  of  the  Teftator,  among  other 

apponifolet  rem  pus  Writings  of  theTeftator  of  great  Value  and  Moment ;  by  thefe  Cir- 

a  noftrat.  in  fujs  cumftanCes  it  fecmeth  rather  to  be  the  very  Teftament  it  felf  than  a 

teft.  fcnptis,  omif-  ,  ,     f  * 

fio  igitur  temporis  Draught  only  *. 

(argumento  a  com-  -  •       , ;         .  # 

muniter  accidentibus)  denotat  pnparat.  rci  potius  quam  lpfam  rem.  _  °  L.  quoties.  g.  i.  ff.  de  haer.  inft. 
Bar.  Bald.  Ang.  &  alii  ibidem.  Non  quod  idcirco  vitiofum  fit  teft.  quia  fcriptum  notis  vel  Zypheris  inufit. 
maxime  jure  gentium  attcnto:  Sed  quod  dedufto  argumento  a  communitcr  accident,  praeparatio  magis  quam 
res  ipfa  vidcatur,  quia  pcrpauci  vera  fua  teft.  Uteris  vel  charaft.  inuf.  conferib.  p  Paul,  de  Caftr.  Sich.  & 

alii  in  L.  eontraEt.  C.  de  fide  inftr.  Lupus  Aneg.  30.  *  DD.  in  D.  Auth.  quod  fin.  Men.  prxH  -j.  *  Ever. 
dcconC  i'jj.        '  DD.in  D.  Auth.  quod  fine.  Ever.  d.  conf.  155.  Add.  q.  fup.  fc.  par.  4.  §.15. 
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§.  XIV.  Of  a  later  Teftamentk 


1. 


'Divers  Means  whereby  the  Teftament,  being  good  at  the  Jit ft \ 
is  afterwards  infringed. 

2.  A  Man  may  make  as  many  Teftaments  as  he  lifts* 

3.  0?ily  the  laft  Teftament  is  of  Force. 

4.  'This  Conclufion.  that  the  later  Teftament  doth  infringe  the 
former,  diverfely  extended. 

5.  The  fame  Conclusion  dwerfely  reft  rained. 

6.  Of  the  Claufe  derogatory  of  future  Teftaments* 

7.  Qlieftions  about  Claufes  derogatory. 

8.  Of  Claufes  derogatory,  fome  are  derogatory  of  the  'Power  of 
making  Teftaments,  fome  of  the  Will' 

9.  JJrhen  the  Claufe  is  derogatory  of  the  Tower  of  making  Tefta- 

ments, Mention  or  Re-vocation  thereof  is  not  necejfary. 
1  o.  When  the  Claufe  is  derogatory  of  the  Will  of  making  Tefta1- 
ments,  then  it  is  needful  to  make  Mention  thereof. 

11.  Certain  Cafes  wherein  Mention  or  Revocation  of  the  Tefta* 
went  derogatory  is  not  necejfary. 

1 2.  Three  Manner  of  Revocations,  general,  fpecial,  and  ftngnlar* 

1 3.  The  Force  of  the  general  Revocation. 

14.  The  EjfeBofthe  fpecial  Revocation. 

15.  The  Ejfeffi  of  the  ftngular  Revocation, 

16.  The  EffeB  of  the  general  Mention* 

1 7.  The  EffeB  of  particular  Mention* 

18.  How  a  Teftament  may  he  revoked,  "wherein  is  a  fpecial  Claufe 
derogatory  circwnfcribed  with  certai?i  Limits. 

19.  What  is  chiefly  to  be  obfetved  about  thofe  Teftaments  wherein 
be  Claufes  derogatory. 

20.  Claufes  derogatory  of  fmall  Force  in  the  Teftaments  of  fimple 
Perfons. 

21.  What  if  Two  Teftaments  appear ',  but  it  doth  not  appear  whe- 
ther of  them  is  later  ? 

IT  hath  been  fignified  already,  that  (1)  a  Teftament  which  is  good 
and  lawful  at  the  Beginning,  may  afterwards  become  void  by 
divers  Means8:  As  by  the  making  of  a  later  Teftament  b  ,•  and  by  ■Sapr.e^Apar.j.i. 
revoking  c,  and  cancelling  d  the  Teftament  made;  by  Alteration  of  c  infra"  ^Tj. 
the  Teftator's  State  e ;   by  forbidding  or  hindering  the  Teftator  to  d  infra  §.  16. 
make  another  Teftament,  or  to  correct  the  former  f  ■>  and  by  divers  f  J^*  5;  j£ 
Means  hereafter  enfuing  2.  s  infra  §§.  t "9, 20. 

Concerning  the  firft  of  thefe  Means,  that  is  to  fay,  the  making  of c"™  fcqucn.  uique 
a  later  Teftament,   fo  large  and  ample  is  the  Liberty  of  making a     nem 
Teftaments,  that  (2)  a  Man  may  as  oft  as  he  will  make  a  new  Te- 
ftament, even  until  his  laft  Breath  h  ;   neither  is  there  any  Caution  ."  *-• $  dc  adinu 
under  the  Sun  to  prevent  this  Liberty  '.    But  no  Man  can  die  With £%,  u\T*oLlTi'. 
Two  Teftaments  k  j   and  therefore  (3)  the  laft  and  neweft  is  of  «m*  »•  i- 
Force  * :  So  that  if  there  were  aThoufand  Teftaments,  the  laft  ^^te.Sdtiet 
all  is  the  beft  of  all,  and  maketh  void  the  former  ra.  /.  old.  de  aaion'. 

clafT.  5.  in  princ. 
fo.  494.  k  L.  jus  noftrum.  de  rcg.  jur.  ff.  L.  fane.  C*  de  tefta,  '  §.  pofteriore,  inft.  quib.  mod.  tefta.  infiiv 
'"  Parif.  confil.  10.  1.  3.  n.  4. 

3  This 
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This  (4)  Concluiion,  that  the  later  doth  infringe  the  former,  is  di- 

verfely  inlarged.      Firft,    the   later  Tcftament   doth    infringe   the 

former,  tho'  the  Executor  of  the  later  do  rcfufe  the  Executorship, 

0  a.  <j.  pofteriore.  or  dje,  cither  during  the  Life  of  the  Teftator,  or  after  his  Death  n  : 

snftit.  qmb.  mod.  p      -fc  •    fuj^cient  that  once  he  might  have  been  made  Executor  °. 

telta.    inhr.    Male.  »  .        .  ...    .       , 

traft.de  prob.  con- Secondly,  the  later  Teftament  doth  infringe  the  former,  aibeit  the 
cl.  1182.  n.  2.  Prince  or  Emperor  himfelf  were  appointed  Executor  of  the  former  P. 
rL0fiquifcr!0qui  Thirdly,  the  later  Tcftament  doth  make  fruftrate  the  former,  albeit 
tefta. fac.  pofl".  the  former  were  a  written  Tcftament,  and  the  later  but  a  nuncupa- 
q  Hue"  iVTTU! tive  Tcftament  1.  Fourthly,  the  later  doth  infringe  the  former, 
26,  27.  Perk.  tit.  albeit  there  be  no  Mention  in  the  fecond  Tcftament  of  revoking  the 
Tcrt.  fo.  92.  Dyer  formcr  r#  Fifthly,  the  later  Tcftament  doth  revoke  the  former,  al- 
f0Mmfi'ncT&vigi.in  beit  in  the  former  there  be  a  Claufe  derogatory  of  Wills  and  Tefta- 
d.  §.  pofteriore.  _  ments  afterwards  to  be  made  f.  But  then,  whether  it  be  neceffuiy 
'  Bf"": in  f-fi  "^  that  in  the  later  Teftament  there  be  Mention  or  Revocation  of  that 
ff.de 'leg.1"  Ct>a  IS"  former  Tcftament,  or  of  the  Claufe  derogatory,  is  hereafter  decla- 
«  infra  cod.  §.  n-7,  recj  t  Sixthly,  the  later  Teftament  doth  make  void  the  former,  al- 
8>  9.  &c-  beit  there  be  Twenty  Witnelfes  of  the  former,  and  but  Two  of  the 

« Covar.inRub.de  \atCY  u#  Seventhly,  the  later  Teftament  doth  take  away  the  former, 
teiicxtra  partem  jfifefe  $  tiic  formcr  Teftament  the  Executor  is  appointed  (imply  or 

pnn.  Val.  de  luce.  _  '  ,      .     r   / 

rcfol.  1. 1.  §•  >•  without  Condition,  and  m  the  later  conditionally,  and  the  fame 
*  d.  §.  pofteriore.  Condition  alfo  violated  xj  fo  that  the  Condition  be  of  fomething 
inf!  qi"  m°  tC  tnen  t0  ccme  at  tne  Time  when  the  Condition  was  made.  But  if 
the  Executor  of  the  later  Teftament  be  made  upon  fome  Condition 
then  prefent,  or  paft,  the  Condition  not  cxifting,  the  former  Tefta- 
y  Minfin.  in  d.  §.  ment  is  not  revoked  y.  Eighthly,  the  later  Teftament  doth  make 
poll.  n.  6.  adde  VQ-j  ^  former,  albeit  the  Teftator  have  fworn  not  to  revoke  the 
ctnrrrov.nq  to."*  '  fame  $  the  Oath  being  alfo  revoked  together  with  the  Teftament a. 

2  Covar.in  Rub.de 

tcft.cxtr.  par.  2.  n.  19.        a  Jul.  Oar.  §.  tcft.  q.  87.  8c  hoc,  inquit,  eft  valde  notandum. 

2  Saik.  592.  Jnno  1644.  Sir  Henry  Killigrew  made  a  written  Will,  by  which 

Cafe  adjudged  ^  ^evifed  j,js  Lancjs  as  therein  mentioned ;  and  upon  a  Trial  in  E- 
Hardr.374.  s.  c.  je&ment,  the  Jury  found  a  Special  Verdict,  (viz.)  That  in  the 
5  Mod.  205.  s.  c. {qrear  1645,  the  [aid  Sir  Henry  Killigrew  made  another  Will  in  Wri- 
Hihhms  and  £?#/.  ting,  but  that  he  did  not  devife  any  Lands  by  this  Laft  Will,  &c- 
upon  arguing  this  Verdict,  it  was  objected,  that  it  muft  be  intended 
the -Teftator"devifed  his  Lands  by  this  Will,  becaufe  it  was  in  Wri- 
ting, and  that  this  Verdict  was  void,  becaufe  it  was  in  the  Negative 
and  fuperflttous ;  now  if  the  Teftator  devifed  his  Lands  by  this  laft 
Will,  it  muft  neccflarily  be  a  Revocation  of  the  firft  :  But  adjudged 
that  it  was  not  a  Revocation  of  the  firft  Will,  becaufe  both  may  be 
conliftcnt  and  ftand  together,  for  a  Revocation  muft  always  be  ta- 
ken according  to  the  iubjecl:  Matter ;  as  for  Inftance ;  where  the  laft: 
Will  cannot  ftand  with  the  firft,  and  the  Teftator  muft  have  Jnimnm 
revocandi  to  make  the  Revocation  effectual,  as  well  as  Animnm  te- 
ftandi  to  make  a  good  Will ;  and  llnce  he  may  have  feveral  Lands 
in  feveral  Counties,  he  may  by  one  Will  difpofe  his  Lands  in  one 
County,  and  by  a  fecond  Will  devife  his  Lands  in  another  County, 
and  by  this  laft  Will  confirm  the  firft  ,•  therefore  where  the  Matter 
ftands  indifferent,  it  can  never  be  intended  that  a  Will  in  Writing, 
and  made  with  all  the  Solemnities  requifite,  and  appearing  fo  to  be 
made  now  in  Court,  {hall  be  revoked  by  a  fubfequent  Will  which 
doth  not  appear  at  all. 

3  The 
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The  Teftator  deviled  his  Lands  to  JV.  T).  in  Tail,  and  afterwards  Colt  vcrfus  button. 
by  a  jfubfequcnt  Will  he  devifcd  the  lame  Lands  to  Elizabeth  his  2* 
eideft  Daughter  for  Life,  Remainder  to  her  firft,  fecond,  and  third 
Sons  in  Tail  Male,  and  gave  a  Rent-charga  of  1000/.  per  Annum 
to  the  faid  If.  T).  for  Life;  both  which  Wills  were  duly  publifncd  ; 
but  the  Teftator,  a  little  before  he  died,  declared  that  his  firft  Will 
mould  (land  and  be  his  Will;  adjudged  that  this  Republication  of 
the  fir  ft  Will  was  a  Revocation  of  the  laft. 

The  Reftri&ions  (5)  of  this  former  Conclufion  are  thefe.  Firft,  the 
later  Teftament  doth  not  make  void  the  former,  when  the  later  is 
imperfect  in  Refpcct  of  the  Teftator's  Will  b,  and  not  in  Refpcct  of  *S.exe"o.inft.quib; 
Solemnity  c.    Secondly,  when  it  is  vehemently  fufpected  that  the  niod- tcft-  infir  L- 
'l  eftator  was  compelled  to  make  the  later  Teftament   by  Fear  or  8^*™  i^!J5o£ 
Violence  d.     Thirdly,  when  it  is  fufpeclcd  that  the  Teftator  was  in-  Am^iiac.3.  &  6. 
duccd  to  make  the  later  by  Fraud  or  Deceit  e.     Fourthly,  the  later  ■  Sm,odc  Prft;dc 

rrl    n  ,     j    ^1  .        1  1       r  11  1      ■  ;  lnterp.  ulr.  vol.  1.4. 

Leftament  doth  not  take  away  the  former,  the  later  being  made  at  f0.  -J.6.  n.49.  Sed 
the  Interrogation  or  Suggeftion  of  fome  other  PerfonF;  cfpccially  an  ^fficiat  prob. 
when  the  Teftator  is  very  fick,  and  in  Peril  of  Death  §  :  For  then  it  ^LE^011""1' 
doth  not  take  away  the  former  made  by  the  proper  Motion  of  the e  Sim.  dc  Prxt.  ubi 
Teftator h,  unlefs  it  appear  plainly  of  the  exprefs  Will  of  the  Teftator  Jup;  &  luPead-Par- 
to  revoke  the  former  ' ;  or  unlefs  the  Teftator  himfelf  did  dictate  the  t'zkconf  5.  voi.r. 
Teftament  k ;  or  unlefs  the  later  Teftament  be  in  favour  of  the  Tefta-  n-  41-  Aymo  eonf- 
tor's  Children,  or  others  who  were  to  have  the  Adminiftration  of  his  Ia'-rI^  tfi^L 
Goods  it  he  died  Inteftate  '.  Fifthly,  where  the  Teftator  hath  made  §  fi  quis  i'ta  ff.  de 
Two  Teikmentsj  a  former  and  a  later,  both  being  written,  and  the  7er  ob-n-9-"bidi£ 
fame  Teftator  afterwards  lying  Sick  upon  his  Death-bed,  fome  Neigh-  fupr.ead.  part!  ft  4. 
bours  of  his  prcfenting  to  the  Teftator  both  the  Teftaments,  willing  ESoc-Jun-ccmr-I4S. 
him  to  deliver  them  which  of  thefe  Teftaments  he  will  fliall  1^4  TwUeqa*  fcriPfi 
for  his  Laft  Wills  if  the  Teftator,  being  of  perfect  Mind  and  Memo-  fop-  part.  1.  §.  26. 
ry,  mail  deliver  to  them  the  former  Teftament ;  in  this  Cafe  the  '  Gabr^  L  4'  conl' 
Teftament  fo  delivered  fliall  be  the  Teftator's  Laft  Will,  albeit  &  Q^£orifiii:M 1! 
were  firft  made  m.  Sixthly,  the  fecond  Teftament  doth  not  revoke  vol'.  2.  ■  Menoc.  1. 4. 
the  former,  when  the  fecond  Teftament  doth  not  in  any  wife  diflent  ^GlbHef.ft  n  *i 
from  the  former,  but  agreeth  with  the  fame  in  all  Points  •  efpecial-  in  fin.  Mcnoc.  ubi 
ly  if  the  later  were  made  very  fliortly  after  the  former,  for  then  they  [uPr- 
both  feem  but  one  Teftament  in  divers  Writings  ti.  Seventhly,  the  n.^voii.Dcc.cotil: 
former  Teftament  is  not  revoked,  when  in  the  later  Will  there  be  no  4S°-Reufiierusira. 
Executors  named  ;  for  then  the  later  is  but  a  Codicil  or  Addition  to  „e  2ceft' par'6,  C2°° 
the  former  Teftament,  wherein  Executors  be  named  °.  Eighthly, "  pcrk.nr.rcft.fb.o:i. 
the  former  Teftament  is  not  revoked  by  the  later,  where  the  Tefta-  "  viSL >."  d-  §•  P°,h 
tor  doth  take  an  Oath  not  to  revoke  the  former,  unlefs  there  be  ex-  t'eJ.  infir. "S  m°( 
prefs  Mention  of  the  fame  Teftament  with  the  Oath  P.  Ninthly,  the  °  inft.de  codic.  vide 
later  Teftament  doth  not  take  away  the  former,  when  it  is  made  in  S^HS  fuccSr. 
Heat  of  Anger  and  Difpleafure  conceived  by  the  Teftator  againft  the  refduc.  I.  r/f.  1. 
Executor  of  the  firft  Teftament,  whereas  afterwards  they  be  reconci-  "■  32,  Gr*r-  lhc' 
led  and  joined  in  Amity  as  before  %  Tenthly,  the  (6)  former  Tefta-  £™86™]ri7chl  §'. 
ment,  wherein  is  a  Claufe  derogatory  of  Wills  and  Teftaments  af-  reft,  q.<J4  n.  5.  vide 
terwardsto  be  made,  (as  if  the  Teftator  fay,  Whatfoever  Tefta  Ment  ™™^l[f,U' 
I  fliall  hereafter  wa&,  I  Will  that  the  fame  be  of  no  Force,  8td)  is^'L  quicqiiidV  da 
not  always  infringed  by  the  later  Teftament,  unlefs  there  be  fuffi-  *"cg-  iur-  "•  Manr- 
cient  Mention  or  Revocation  of  the  former  Teftament  or  Claufe  J Z^tfut'lt 
derogatory  r.  \  Giof.  in  l.  fi  mfti 

&  tibi.  §•  in  lega.tf. 
dc  leg.  1.  quarh  commun.  receptam  dicit  Jaf  in  L.  Horatius.  ff.  de  lib.  &  pofthu. 

If 
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If  you  demand  in  what  (7)  Cafes  Revocation  is  to  be  made  of  the 

former  Teftament  having  a  Claufe  derogatory,  and  in  what  Manner 

this  Revocation  ought  to  be  made,  and  is  fufficient  for  the  Revoking 

of  the  former  Teftanxent  with  the  Claufe  derogatory :  Surely  this 

Queftion,    efpecially  concerning  the  Manner  of  Revocation   to  be 

made  in  the  fecond  Teftament,  is  very  difficult,  and  fuch  as  in  the 

Anfwering  whereof  the  Writers  do  contradict  one  another  very  ftrong- 

[llcpatctpcrCov.  iy  f .  f0  that  the  Vidory  is  very  doubtful,  and  very  hard  it  is  to  know 

tra.  part.  V%.  per  whether  Opinion  is  truer,  or  more  commonly  received.     Others,  la- 

jul.ciar.  §.  teft.  q.  bouring  to  reconcile  thefe  Contracidions,   and  to  pacify  thefe  Con- 

99.  &  per  Grafl.  tCntions,  have  Waded  fo  for  fine  and  dainty  Diftindions,  that  they 

Thclaur.  com.  op.  »      .  .  .'.  .     ,  .   . '  J 

§.  tcft.  q.  S9.  &  per  fecm  to  lwim  up  and  down,  and  to  float  hither  and  thither,  I  know 
Mant.  de  conjeft.  not  whither,  in  a  deep  and  bottomlefs  Sea  of  intricate  and  confufed 
"Bar  inL.fi  qu£  Divifions * :  So  that  if  a  Man  would  adventure  to  follow  them  to  the 
in  prin.  dc  leg.  5!  End  of  their  Voyage,  he  might  well  doubt  whether  ever  he  mould 
MftC^^rDDi'L0^n  any  ^avcn  or  ^c  Landing:  Wherefore  for  mine  own  Part, 
fi  miiii  &  tibi!§.  in  I  thought  to  wade  no  farther  from  the  Shore  than  I  mould  find  fait 
leg.  ft.  dc  leg.  1.     Footing,  and  where  I  might  be  within  the  Reader's  Reach. 

Concern:ng  the  Queftion  therefore,  firft  of  all,  wc  are  to  under- 
ftand,  (8)  that  of  Claufes  derogatory  there  be  two  Sorts;  the  one  de- 
rogatory of  the  Power  of  making  Teftaments,  the  other  derogatory 
'  ?rr' GrDD°Vad*  °   thc  Wil1  of  makift§  Teftaments u.     Example  of  the  firft  is,  when 
§.  in^egatia.  ' '"    the  Teftator  ufeth  thefe  or  the  like  Words,  I  do  from  henceforth  re- 
nounce the  Tower  of  making  any  other  Tefta?nent :  Or  thus,  I  Will  that 
hereafter  I  have  no  more  Liberty  or  Authority  to  make  moe  Wills  or 
T^eftaments,  &c.    Example  of  the  fecond.  when  the  Teftator  ufeth 
thefe  or  the  like  Words,  If  I 'make  any ft^ (lament  hereafter •,  I  Will 
that  the  fame  he  of  no  Force:   Or  thus,  //"  /  make  any  Teftament  here- 
after, except  therein  I  write  the  Lords  Prayer,  my  Mind  and  Will  is 
>  DD.in  d.  §.  in  leg.  that  the  fame  be  void  and  of  none  Fjftll  x.   The  Ule  of  this  Diftindion 
aarr&nGraifubi  01'  Difference  betwixt  Claufes  derogatory  of  Power  and  of  Will  is  this. 
fupy."  If  (9)  the  Claufe  be  derogatory  of  the  Power  or  Liberty  of  ma- 

king of  Teftaments,  and  afterwards  the  Teftator  makes  another  Te- 
ftament, it  is  not  needful  therein  to  make  any  Mention  or  Revoca- 
tion of  the  former  Teftament,  or  Claufe  derogatory  therein  contain- 
y  Bar.  m  L.  r>  quis,   ^  y     £      ^    former  js  taken  away  by  the  fecond,  as  if  there  had 

in  prin.  de  leg.  ?•  J  J       J.  3  . 

jaf  in  d.  §.  in  leg.  not  been  any  fuch  Claufe  derogatory  therein  at  all.  The  Reafon 
clar.  §.  teft  q.  99.  j^  becaufc  the  Claufe  derogatory  of  Power  of  making  Teftaments  is 
q.  S9.  n.'s-  '  '  utterly  void  in  Law,  nor  can  a  Man  renounce  the  Power  or  Liberty 
x  Bar.  d.  l.  fi  quis.  Qf  making  Teftaments  z  ;  neither  is  there  any  Caution  under  Heaven 
"btfif'r '  &  Graf' to  Prevent  ^is  Liberty  a,  which  alfo  endureth  whiles  any  Life  endu- 
»  Bar.  in  d.  §.  in  rcth  b,  as  hath  been  aforefaid. 

leg.  Old.  de  aftion. 

claff.  5.  in  prin.  fo.  497.  Mant.  de  conjeft.  ulr.  vol.  1.  la,  tit.  1.  n.  1.        b  L.  4.  ff.  de  adimen.  legati*. 

If  (10)  the  Claufe  be  derogatory  of  the  Teftator's  Will,  then  it  is 
neceflary  that  in  the  later  Teftament  there  be  Mention  or  Revoca- 
tion of  the  Teftament  witli  the  Claufe  derogatory,  otherwife  the 
L?E ain~L'ciaqrUi<j'  ^ormer  Teftament  is  ftill  in  Force  c.  The  Reafon  is,  becaufe  there 
tcfta!gq.'99.  Grafli  >s  prefumed  a  Defed  of  the  Teftator's  Will  in  the  fecond  Teftament, 
§.  tcfta.  q.  89.  and  that  his  Meaning  is  not  to  have  the  former  revoked,  without 
a  Covar.  in  d.Rub.  making  Mention  of  the  former  derogatory  Teftament  d. 

de  teft.  extra,  part. 

a.  Clar.  &  Graff,  ubi  fupr.  Mantic.de  conjeS.  ult.  vol.  1.  12.  tit,  8.  Parif.  confil.  jo.  vol.  3.  n,  9.  14,  &c. 

2  Never- 
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Neverthelefs  (11)  it  is  not  perpetually  true,  that  the  Tcftament 
./herein  is  a  Claufe  derogatory  of  the  Teftator's  Will  is  not  infringed 
by  the  later  Teft Anient,  wherein  is  no  Mention  or  Revocation  of  the 
former  Teftament  derogatory  ;  for  it  faileth  in  divers  Cafes. 

The  firft  Cafe  is,  when  it  may  be  proved  by  other  Conjectures 
that   it  was  the  Teftator's  Meaning,   that  the  former  Teftament 

fhould  bo  revoked  k.  k  Covar.  in  d.  Rub. 

2.  parr.  n.  19.  verl'. 
quar.  concluf.  Parif.  confil.  10.  vol.  3.  n.  21.  Graff!  d.  q.  89.  n.  6-  Clar.  d.  q.  99.  n.  8.  Mantic.  de  conjeft, 
ulc.  vol.  1.  12.  tit.  8.  n.  13.  Mafcard.  dc  prabac.  conclui!  1282.  n.  43. 

Another  Cafe  is,  when  there  be  ten  Years  expired  from  the  Time 
of  the  firft  Teftament  '.  i  Bald,  in  L.  fan- 

cimus.  C.  de  tefta. 
n.  6.  Graff,  d.  q.  89.  n.  10.   Clar.  d.  q.  ^,  n.  19. 

The  third  Cafe  is,  when  the  Teftator  doth  with  an  Oath  confirm  mBaid.ind.L.fan- 

^1        1,4.       <-r  „  a,.  --.,-. .-,  <-  m  cimus.in  fin.  Graff. 

the  later  Icitament™.  d.  q.  89.  n.«.  Clar. 

The  fourth  Cafe  is,  when  the  fecond  Teftament  is  made  in  Fa-  d.  q.  99.  n.  io. 
vour  of  the  Teftator's  Children  n,  or  fome  other  Perfon  entirely  be-  n  L  uIr  c  decu- 

lovecTof  the  Teftator  °.  rator.  furiof.  Graf. 

d.  q.89.  n.  9.  Man- 
tic,  d.  tit.  8.  n.  27.        °  Jaf.  in  d.  L.  fancimus.  C.  de  tefta.  lim.  6. 

The  fifth  Cafe  is,  when  the  Executor  named  in  the  former  Tefta- 
ment, after  the  Making  thereof,  doth  gricvouily  offend  the  Tefta-  p  ya(;  in  d_  L  fan. 
tor  P.   For  in  this  Cafe  there  is  greac  Likelihood  of  the  Alteration  cimus.  Hm.  2. 
of  the  Teftator's  Mind  %  J Men^  de  Praf- 

The  lixth  Cafe  (grounded  upon  the  fame  Reafon  of  Likelihood  j"7.    pra: ' 
of  Alteration  of  the  Teftator's  Mind)  is,  when  the  Child  being  made 
Executor  in  the  firft  Will,  whereby  alfo  the  Teftator  doth  bequeath  rM         .  . 
unto  him  all  his  Goods,  dieth  before  his  Father  r.  jun.  confil.  124.  n. 

The  feventh  Cafe  is,  when  the  fecond  Teftament  is  made  to  godly  ?*•  vol.  1. 
and  charitable  Ufes  f.  \tSS%.  oi£d! 

For  the  other  Queftion,  (vizi  What  Manner  of  Revocation  is  to  confil.  129. 
be  made  in  the  fecond  Teftament,  that  it  may  fuffice  to  revoke  the 
former  Teftament,  wherein  is  a  Claufe  derogatory  of  the  Will  of 
the  Teftator,)  we  mud  note  (12)  that  there  be  three  Sorts  of  Revo- 
cations; one  general,  another  fpecial,  the  Third  lingular  or  indivi- 
dual '.     General^  when  the  Teftator  in  his  later  Teftament  ufeth  tGraff.Thef.com. 
thefe  or  the  like  Words,  I  will  that  this  Teftament  fhall  ft  and,  not-  op.  §.  tefta.  q.  89. 
withftanding  any  other  Will  or  Teftament  by  me  heretofore  made  ;"'£9c],ar'  ^nr 
or  thus,  I  revoke  and  make  void  all  former  Wills  and  Teftaments,  deconjea.  uit.  vol! 
&c.  Special^  when  the  Teftator  hath  thefe  or  the  like  Terms,  Ida1  l2- tic- 8-  n-  £• 
hereby  revoke  all  former  Teftaments,  not  with  ftcuiding  any  Claufe  de- 
rogatory in  the  fame.    Singular,  wherein  the  Teftator  faith,  2"  make 
my  loft  Will  and  Tefia/uent,  notwithftanding  that  Claufe  derogatory 
of  my  former  Will},  that  I  would  not  have  that  Teftament  revoked, 
pnlefs  I  floould  infert  in  this  Teftament  the  Lord's  'Prayer ;  or  thus, 
Notzvithftanding  that  Claufe  derogatory  i7t  my  former  Will-,  whereby 
I  would  that  ?io  Will  or  Teftament  afterward  to  be  made  foould  pre- 
vail, albeit  it  fjould  fpecially  derogate  from  the  former  ;    or  thus, 
Not  withftanding  that  Will  where  I  made  fuch  a  Perfwi  my  Execu- 
tor :  or  thus,  Notzvithftanding  that  Will  which  I  made  in  fuch  a 

T  t  t  'Place, 
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»  Bar  in  l  fi  ^ace->  at  fnc^  a  T*ime->  an&  before  fitch  Wittieffcs,  &c  ".  Thefe  Di- 
qiiis,  "in  prin!  ff.  ftinctions  obferved,  I  make  thefe  Concluiions. 

ae   leg.  3,    Covar. 

in  Rub-  ae  teft.  extra,  part.  2.  n.   19.     Clar.  §.  tefta.  q.  99.  Graff.  §.  teftam.  q.  S9.  Mantic.  dc  conjcft.  uir. 

vol.  1.  12.    tit.  8. 

The  firft  Conclufion  is,  That  (13)  if  in  the  later  Teftament  there 

be  a.  general  Revocation  ,•  as,  Notwithstanding  all  former  ¥t '{laments , 

&c.  the  former  Teftament,  wherein  is  a  Claufe  derogatory  of  the 

„     -Air  Tefta  tors  Will,  is  not  thereby  taken  away  x,  albeit  there  be  but  one 

*  Bar.  m  d.  L.  ti  '  J  J      J 

quis.  Socin.  Jun.  in  former  1  eitament  y. 

eand.    L.     «.    24- 

Graff.  ThefaW  rom,  op.  §•  teft.  &  hacc  opinio  (inquit  ille)  eft  vera.  q.  89.  n.  4.  v  Jaf.  in  L.  fancimus. 
C.  dc  teft.  qtsse  fententia  communis  eft,  tefte  Graf,  d.  q.  89.  n.  5.  contrariam  Bar.  in  d.  L.  fi  quis.  Cujus  opi- 
jiio  comnutnirer  reprc'nenditur,  ut  afferit  Tobias  Nonius  confii.  26.  col.  2.  cV  fecundum  communem  opinio- 
nem  effc  pjouunciandum  a  Judicc,  monet  Tiraq.  de  leg.  cor.nub.  glof.  7.  n.  131.  Clar.  d.  q.  99.  n.  3.  sffir- 
mans  quod  in  lib.  fuo  aut  Bar.  verba  funt  corrupta,  aut  non  fidehtcr  *  Doftoribus  recitata.  Tu  igitur  con- 
fulas  libium  proprium. 

The  fecond  Conclufion  is,  That  (14)  if  in  the  fecond  Teftament 
there  be  a  fpecial  Revocation  j  as.  Not  withstanding  any  T^eftaments 
with  their  C'lanfes  derogatory,  &c.  the  former  Teftament  with  the 

*  Dyer  in  c.  quod.  Claufes  derogatory  of  the  Teftator's  Will  is  thereby  taken  away  z. 

femel.  de  reg.  jur. 

6.  Alex.  d.  L.  fancimus.  Clar.  §.  tefta.  q.  99.  n.  4.  &  per  cum  cenfetur  communis  opinio. 

The  third  Conclufion  is,  That  (15)  if  in  the  fecond  Teftament 
there  be  a  lingular  Revocation  of  the  former  Teftament ;  as,  Not- 
withstanding fuch  a  cTeJiament  made  before  fuch  a  Notary,  &c.  the 
fame  former  Teftament  having  therein  a  general  Claufe  derogatory 
is  fufficiently  revoked,  although  in  the  fecond  Teftament  there  be 
»  Bar.  in  d.  l.  fi  no  Mention  of  the  Claufe  derogatory  in  the  former  Teftament  *. 

quis.  n.  8. Covar.  in 

d.  Rub.  dc  teftam.  extr.  n.  19.  verfic.  cert,  concluf.  qui  ibi  atteftatur  hanc  op.  effe  &  com.  &  veriorem. 

The  fourth  Conclufion  is  this,  That  (16)  if  in  the  former  Tefta- 
ment there  be  a  fpecial  Claufe  derogatory,  the  fame  is  taken  away 
by   the  Second,  wherein  is  general  Mention  made  of  the  former 
">  Bar.  in  d.  l.  fi  Teftament,  and  of  the  Claufe  derogatory  b. 

quis.  col.  3.  DD.  in 

d.  L.  fancimus.  Covar.  in  d.  Rub.  dc  teft.  n.  19.  verfic.  cert,  conclufio.  ubi  dicit  hanc  op.  effe.  comm. 

The  fifth  Conclufion  is,  That  (17)  if  in  the  former  Teftament 

there  be  a  fpecial  derogatory  Claufe,  the  fame  is  not  taken  away  by 

•p  „,  ,  r  a the  fecond  Teftament,  wherein  is  particular  Mention  of  the  fame 

-  raul  ae  i_.alt,  con-  •  r    1       .r-.i       r      i 

fii.zoo'.voi.i.Covar.  Teftament  without  Mention  ol  the  Claule  derogatory  c. 
1nd.Rub.a19.yerb.      The  fixth  Conclufion  fhall  be,  That  (18)  if  in  the  former  Tefta- 
primum  qua  lone.  mcnt  there  be  a  fpecial  Claufe  derogatory,  circumfcribed  with  cer- 
tain Limits:  For  Example  ;  I  will  that  this  T'eflament  jhall  Jla?idy 
notwithstanding  any  other  to  be  made  hereafter,  unlets  in  the  fame 
I  flo all  write,  or  cattfe  to  be  written,   the  Lord's  'Prayer,  &c.  the 
fame  former  Teftament  may  be  taken  away  by  a  Second,  albeit 
the  Lord's  Prayer  be  not  written  in  the  fame  d  ,•  but  then  it  is  be- 
^ui^Cova"    fn  d*"'  h°ve*ul  tnat  ni  trie  fecond  Teftament  there  be  Mention  not  only  of 
Rub.  n.  19.  verb,  the  Teftament,  but  alfo  of  the  Claufe  derogatory;  as,  I  will  th\at 

fecundum.  Apoftil. 

ad  Bar.  in  d.  L.  fancimus.  C.  de  tefta.  Bald,  confii.  17S.  vol.  4. 

i  this 
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this  later  c£e\laine7it  foall  ftand,  notwithflanding  any  former  'Tefta- 
ment by  me  made,  containing  ivhatfoccer  Words  or  'Clattfe  derogato- 
ry ;  which  done,  the  former  Teftaraent  is  taken  away  e.  •      e  5^..  ;n  ^  l  a 

quis.  Paul,  dc  Caft. 
confil.  2S4.  vol.  1.  Covar.  in  Rub.  de  teft.  extr.  parr.  2.  n.  19.  Mant.  de  conjc£t.  ulr.  vol.  lib.  12.  tit.  8.  n. 
10.  Atquc  hanc  opinionem  communcm  laudat  Covar.  Sal.  Dy.  8c  aliis  rcfragantibus. 

Other  Conclufions  f  might  add,  but  I  thought  (19)  good  to  de- r  videant  juftinia- 
liver  this  one  for  all,  the  fame  in  my  Opinion  being  more  Worthy  :ne'a*  ult^voLtfb! 
to  be  remembredj  which  Concluiion  is  this,  That  it  bchovcth  the  12.  tit.  8.  &  Covar. 
Judge,  where  he  findeth  fuch  Claufes  derogatory  in  any  Teftament, in  cl-Rl,b,de  tcfta- 
to  confider  the  Perfons  of  the  Teftators,  namely,  whether  they  be 
fuch  Perfons  as  do  underftand  the  Force  and  Effecl:  of  thefe  Claufes 
derogatory  and  revocatory,  and  to  examine  the  Occafions  of  inferr- 
ing the  fame  Claufes;  especially  this  is  to  be  confidered,  whether 
thefe  Claufes  be  added  by  the  proper  Motion  of  the  Teftator  him- 
felf,  or  at  the  Inftigation  and  Perfwalion  of  fomc  other,  as  the  Exe- 
cutor, the  Legatary,  the  Notary ",  &c.     For  if  the  Teftator  do  un-  s  simo  de  Prxt  de 
derftand  the  Effecl:  of  fuch   Claufes  derogatory,  and  did  infert  the  gfij*1^ &£ 
fame  willingly  of  his  own  Accord,  it  is  prefumed  that  he  did  fo, 
left  peradventure  afterwards  he  might  be  folicited  and  induced,  by 
the  Inftigation  and- Importunity  of  his  Kinsfolks,  or  the  Moleftation 
of  fome  other,  receiving  fmall  Benefit  by  the  Teftament,  and  hoping 
to  gain  more  by  the  Alteration  or  Revocation  thereof,  to  change 
or  revoke  the  fame,  contrary  to  his  former  fettled  Purpofe  and  firm 
Refolution.     In  Avhich  Cafe,  if  at  any  Time  after  the  Teftator 
make  a  new  Teftament,  the  former  is  not  eafily  revoked  h  ;  unlefs  h  Parif.  confil.  10. 
in  the  Second  he  do  make  Mention  of  Revocation  of  the  former  ' 3'  n  IO'  II'8cc- 
Teftament,  with  the  Claufe  derogatory  ',  in  Cafes  where  Revoca- ;  simo  de  Prset.  de 
tion  is  neceffary,  as  in  the  former  Conclufions  is  prefcribed  :  other-  r",terp',ult,^1'L4' 

■  <*  1         r   ■  i t\  1   r  1      •  1  r  i         i  •       •     tol"  217"  n.6I,  OCC 

wile,  the  laid  rorm  not  oblerved,  it  is  to  be  prelumed,  that  it  is 
not  the  Teftator's  Meaning  to  infringe  and  fruftrate  his  former  Tefta- 
ment, made  with  fuch  conftant  Refolution,  and  precife  Caution  k. k  Simo  de  Pram's 
But  on  the  contrary,  if  (20)  the  Teftator  were  but  a  fimple  Per- ubi  fuPra« 
fon,  not  underftanding  the  Effecl:  of  fuch  derogatory  or  revocatory 
Claufes,  and  the  rather,  if  the  fame  Claufes  were  inferted  in  the 
former  Teftament  by  the  Notary,  at  the  Petition  or  by  the  Dire&ion 
of  fuch  as  were  benefited  by  the  fame  Teftament,  or  fome  of  their 
Friends,  being  loth  to  have  the  fame  altered  or  revoked ;  then,  how* 
foever  the  former  Teftament  be  corroborated  with  precife  Claufes, 
of  inferring  the  Lord's  Prayer  in  the  fecond  Teftament,  or  of  not  re- 
voking the  former  Teftament,  although  in  the  Second  he  mould  fpe- 
cially  revoke  the  fame ;  all  thefe  Claufes  and  Cautions  notwith- 
ftanding,  the  former  Teftament  may  be  the  more  eafily  revoked, 
without  any  fuch  precife  Obfervation  of  any  fpecial  Revocation  a- 
bove  defcribed  '.  1  idem  simo  de 

Praetis  loco  fupe- 
rius  allegato,  ubi  locupletiflime  de  hac  re.  Cui  adjicias  Didac.  Covar.  in  Rub.  de  tefta.  extr.  n.  19.  verb, 
decimo  tertio.  Mantic.  de  conjecl:.  ult.  vol.  1.  12.  tit.  8.  n.  15.  Barb,  confil.  72.  vol.  3.  Pari£  confil.  10. 
vol   3.  n.  21,  &c. 

Thus  we  have  feen  in  what  Cafes  the  former  Teftament  is  in- 
fringed or  not  infringed  by  the  laft  Teftament.  If  any  do  here  de- 
mand of  me,  What  (21)  if  two  feveral  Teftaments  do  appear  to  be 
made  by  one  Perfon,  but  it  doth  not  appear  which  is  former  or  later  ? 

T  1 1  2  Which 
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Which  of  thefe  mall  prevail  ?  The  Queftion  is  fatisfied  a  little  be- 
in  Supra  cad.  part.  forc  m  .  thither  I  refer  the  Reader. 

§.  ii.   &   lupr.    I. 
par.  §.  1 6.  n.  7. 

§.  XV.  Of  revoking  the  Teftament  made. 

1.  Lawful  for  every  Man  to  revoke  his  cl'eftamenti  and  to  die 

Intefiate. 
i.  Revocation  of  a  Mans  'Tefiament  is  not  pre  fumed. 

3.  'Divers  Extenfions  of  the  former  Conchfion. 

4.  Divers  Limitations  of  the  fame  Conchfion. 

5.  Whether  a  bare  Revocation  do  overthrow  the  L'e/fament. 


A 


Nother  of  thofe  Means  whereby  the  Teftament,  which  was  good 

at  the  Beginning,  is  afterwards  made  void,  is  Revocation  of 

the  fame  Teftament.    For  (1)  as  it  is  lawful  for  every  Teftator  to 

add  and  diminim  to  and  from  his  Teftament,  and  to  alter  the  fame ; 

fo  is  it  likewife  lawful  for  every  Perfon  having  made  his  Teftament, 

i>Baia.inLfanci-  tQ  revoke  the  fame,  and  to  die  Inteftate  n. 

Mantic'deconjcft!  But  (2)  no  Man  is  prefumed  to  have  revoked  his  Teftament  once 
uk.vol.l.z.tit.  15.  made,  unlefs  it  be  proved  °.  Infomuch  (3)  that  if  a  Man  do  live 
mem.^lrFo- fortY  Years  after  he  ,ias  made  his  Teftament,  yet  is  not  the  Tefta- 
bac.  Mafc.  Traft.  ment  prefumed  to  be  revoked  by  the  Courfe  of  fo  long  Time  P  ; 
de  prob.  conciuT  though  fa  Wealth  and  Subftance  do  greatly  increafe,  yet  is  not  the 
ampiia^&'iimi-  Teftament  prefumed  to  be  revoked  9.  And  though  the  Teftament 
tac.  hanc  concluf.  be  in  Prejudice  of  fuch  as  otherwife  were  to  have  the  Adminiftra- 
prpaui'  de  Caftr. tlon  °f  tne  Goods  of  the  Deceafed ;  yet  all  thofe  Things  concurring, 
Alex.  &  Jaf.  in  d'.  yiz.  the  long  Time,  the  Increafe  of  the  Teftator's  Wealth,  and  the 
fancimus.c.deteft.  prcjudice  of  fuch  as  are  to  have  the  Adminiftration  of  the  Teftator's 
Sg.tsT&MTn-  Goods,  the  Teftament  is  not  prefumed  to  be  revoked  r.  And  tho' 
tic.  1.  6.  tit.  3.  n.  the  Teftament  be  made  in  Time  of  Sicknefs  and  Peril  of  Death, 
fucri^tdSmenmm  w'icn  tiie  Teftator  doth  not  hope  for  Life,  and  afterwards  he  rcco- 
aTpiascaufa's.  ver  his  Health  j  yet  is  not  the  Teftament  revoked  by  fuch  Recove- 
q  Alex.  &  Jaf.  in  r„  f#  Qr  aibeit  the  Teftator  make  his  Teftament  by  reafon  of  fome 
?'pauLndT Caftr.  great  Journey,  yet  it  is  not  revoked  by  his  Return  f.  And  though 
jaf.  &  Alex,  ubi  the  Teftator,  after  the  Making  of  the  Teftament,  have  a  Child 
^ Alex  &  Tar.  in  Dorn:>  *  frppofe  that  the  Teftament  is  not  prefumed  thereby  to  be 
d.  l."  fancimus.  revoked  u  i  efpccially  if  the  Teftator  did  live  a  long  Time  after  the 
Mafc.   Traa.  de  gj^  0f  the  Child,   and  might  have  revoked  the  Teftament,  and 

prob.  concl.  12S0.    ... 

1 17>  l8.  did  not  x. 

t  Dyn.   in  L.   po-  . 

teft.de  hsered.  inftit.  ff.  repertorium  Bcrtach.  verb,  tefta.  revocatur,  n.  4S.  u  Hoc  ita  ob  defettum  pa- 
triae poteftatis.  L.  quod  dicitnr.  ff.  de  1.  &  pofthu.  *  Mantic.  de  conjeft.  ult.  vol.  lib.  12.  tit.  2.  in  fin. 
qnamvis  inlpefta  juris  civil  is  difpofitionc,  contraria  opinio  approbatur.  Graff.  <j.  legat.  q.  67.  Ripa  in  L.  (I 
unquam.  C.  de  don.  42.  Mafcar.  de  probac.  concluf.  1280.  n.  153.  qua;  conclufio  ampliatur  &  limitatur  per 
Prat.  Traft.  reg.  &  fal.  1.  2.  reg.  466.  fol.  (mihi)  16.  verb,  legato. 

On  the  (4)  contrary,  the  Teftament  is  fometimes  prefumed  to  be 

revoked,  and  the  Will  of  the  Teftator  altered.     One  Cafe  is,  when 

he  who  is  appointed  Executor  or  Legatary,  after  the  Making  of  the 

Teftament,  doth  become  Enemy  to  the  Teftator,  or  doth  him  fome 

?  Amh.  fi  capt.  C.  great  Injury  y.     Another  Cafe  is,  when  the  Teftator,   in  Heat  of 

de  epif    &   clcr. 

Mamie,  de  conjeft.  ulr.  vol.  1.  12.  tit.  1.  n.  54.  quod  quidem  in  legatis  &  fidei  com.  quae  nuda  volunrate 
adimi  poffunt,  multo  facilins  admittitur,  quam  in  hxr.  inftit.  ut  in  L.  3.  §.  ult.  &  L.  ex  parte,  ff.  de  adimen. 
lega.  &  Mafc.  de  prob.  concluf.  1280.  n.  150.  Verum  turn  die,  (ut  per  Bar.  in  J.  L.  ex  parte)  Inftitutum 
propter  graviff.  inimicitias  a  fe  ortas  hsreditatem  amittcrc. 

3  Anger 
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Anger  or  Difplcafure  conceived  without  juft  Caufe  againft  his  Son, 
or  other  Perfons  to  whom  the  Administration  of  his  Goods  were  to 
be  committed,  if  he  had  died  Inteftate,  maketh  his  Teftament  in 
Favour  of  others,  and  afterwards  (the  Heat  of  his  Difplcafure  be- 
ing extinguished)  they  be  reconciled  j  for  by  this  Reconciliation  the 
Teftament  is  prefumed  to  be  revoked  z.    The  third  Cafe  is,  when        ,,■  . 

the  Teftator  hath  begun  to  make  his  Teftament,  but  is  hindered  by  off'  tcftuu.  Hie"" 
the  Executor,  that  he  cannot  proceed  as  he  would  to  the  Finifhing  Franc,  in  l.  quic- 
the  Teftament,  or  farther  difpoiing  of  other  Legacies  5  for  in  this  j^^^di'  con- 
Cafe  the  Will  of  the  Teftator  is  prefumed  to  be  revoked  a,  con-  jeft.  ult.  vol.  lib. 
cerning  any  Benefit  which  the  Perfon  fo  hindering  the  Teftator  o-a12,  **}•  *-.D\2Jtf 
therwife  ought  to  have  reaped  b.  The  fourth  Cafe  is,  when  the  ae  'h)s  q"^*'  ui 
Teftator  being  extremely  lick,  and  afraid  to  die,  doth  bequeath  fome  indig.  Mamie,  dc 
Legacy  ad  pias  car/fas,  and  after  doth  recover  his  Health  ;  for  there  i£n\  itult'  voL 
the  Legacy  is  alfo  prefumed  to  be  revoked  c.  It  may  fcem  ftrange,  »  L  i.  ff  fi  quis 
that  Legacies  left  to  good  and  godly  Ufes  Should  be  revoked,  ra- a!J9-  teftari  prohib. 
ther  than  other  prophane  Legacies ;  but  I  take  the  Reafon  to  be,  fcrfpta  fijntlV™ 
for  that  it  is  prefumed  that  the  Teftator  did  not  intend  to  give  Le- c  Bar.  in  rep.  l. 
gacies  to  fo  good  an  Ufe  in  that  Extremity,  but  in  cafe  he  mould  ^cc,^  kcrofa^a. 
die  of  that  Sicknefs ;  and  fo  not  dying,  the  Legacy  is  revoked  d.        pertor.    Bertach. 

verb,   tefta.    revo- 
catur.  n.  47.         d  Bar.  8c  Bertach.  ubi  fupra. 

It  is  (5)  a  Queftion  appertaining  to  the  Revocation  of  a  Tefta- 
ment not  altogether  free  from  doubt,  whether  a  Teftament  may 
be  revoked  by  a  bare  and  naked  Revocation,  that  is  to  fay,  whe- 
ther the  Teftament  be  fufficicntly  revoked,  when  the  Teftator  faith, 
I  revoke  my  former 'Teftament,  or,  I  will  that  my  former  Teftament 
le  of  no  Force. 

Many  Writers  are  of  this  Opinion,  that  the  Teftament  is  not  re- 
voked by  a  bare  Revocation  before  WitnelTes,  unlefs  the  Teftator 
had  added  unto  his  former  Words,  and  laid,  becauje  I  will  die  In- 
teftate e.  *  Bar.  in  L.  fi  jure. 

ff.  de  leg.  3.  Alex, 
&  alii  in  L.  fancimus.  C.  dc  tefta.  quorum  opinio  multorum  teftimonio  communis  eft.  Dec.  confil.  582.  Clar. 
§.  teft.  q.  91.  Graff.  §.  teft.  q.  84.  Simo  dc  Prxtis  de  Interp.  ult.  vol.  1.  4.  fol.  226.  Vafqu.  de  fucceff.  crea. 
1.  a.  §.  15.  requifit.  17.  n.  62.  ubi  fie,  Sicut  (inquit)  fi  vas  aureum,  vel  argentcum,  vel  luteum  feceris,  de- 
indc  juflTeris  illud  infeftum  fieri,  non  per  hoc  infeftum  fiet,  nifi  manus  adhibeas,  illudque  frcgeris;  it*  quo- 
que  teft.  Sec.  Sed  Bar.  alia  ratione  nititur,  quia  vix.  ex  hac  voluntate  non  potcft  adiri  haereditas. 

Others  are  of  a  contrary  Opinion,  efteeming  that  it  is  fufficient  to 
make  a  bare  Revocation  without  any  exprefs  Mention  of  dying  In- 
teftate f.     And  this  Opinion,  in  my  Underftanding,  is  more  found  f  Bald,  in  Liana- 
and  more  reafonable.     For  whiles  the  Teftator  will  not  have  his  "Uls"  c-  de  te^° 

__.  „        1      -      r  11  11         •      •     1  •    iTT- 11  1   -»«-         •  Socin.  lun.   conliln 

1  eftament  to  ftand,  it  tolloweth  that  it  is  his  Will  and  Meaning  to  i45.  afl-erens  hanc 
die  Inteftate  s,  and  fo  the  next  of  Kin  to  be  called  to  the  Admini-  fementiam  piuri- 
ftration  of  his  Goods.  Befides,  it  feemeth  abfurd  and  unreafonable  d"^is  "uthoritari- 
to  maintain  a  Teftament,  not  only  without  a  Man's  Will,  but  even  bus  confirmatam., 
againft  his  Will h ;  at  leaft  within  this  Realm  of  England,  where  J^j^^S^ 
we  do  not  obferve  the  Solemnities  of  the  Civil  Law,  this  Opinion  fat0  &  rationabili 
is  to  be  preferred ;  for  even  by  the  Civil  Law  Legacies  are  taken  inteHcaui  quadra- 
away  by  a  Simple  and  naked  Revocation  '  ,•  and  fo  be  divers  Tcfta- ^^"i1  a" 
merits ;  thofe,  I  mean,  wherein  thofe  Solemnities  are  not  neceflary ;  opinione  Bar.  re- 

cedere.  Cum  quo 
ctiam  convenit  Mantic.  de  conject.  ult.  vol.  lib.  12.  titul.  1$.  Idem  vid.  Pap.  q.  200.  8c  Barb,  confil.  60, 
vol.  2.  8c  Raph.  Cuma  in  d.  L.  fi  jure,  non  dubitans  pronunciarc  confiderationem  Bartoli  effe  TrUiTam. 
6  Alex,  confil.  104.  vol.  2.        »'  Mant.  d.  lib.  2.  tit.  15.  n.  22,        »  L.  3.  ff.  de  alimen.  leg. 

as 
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as  Teftaments  ad  pias  ecu/fas  k,  ©r  amongft  the  Teftator's  Children  ', 
d.  confii?i°64.  S  °r  military  Teftaments  m.  Wherefore  as  thofe  Tcftaments  are  re- 
)  Alex.  eod.  confii.  elaimed  and  made  void  by  a  bare  Revocation  ;  fo  ought  our  Tefta- 
m°v  f  de  f  ccef.  ments  to  be  meafured  with  the  fame  Line,  and  to  enjoy  like  Liber- 
refoluc!  lib.  i.  §.  9'.  ty,  as  well  in  the  Diffolution,  as  in  the  Conftitution  n. 

n  Confuks  Vafq.  d.  n.  7.  ubi  tefta.  milirar.  cam  ob.  caufam  nuda  voluntate  poffe  diffolvi  contendir,  quia  nuda 
voluntate  poteft  conftitui,  per  L.  nihil  ram  naturale.  de  reg.  jur.  ff.  Confulas  etiam  de  hac  re  Mafc.  dc  pro- 
bac.  concl.  12S2.  n.  36.  qui  has  diffidences  op.  diftin£tionis  fcedeie  conciliare  conatus  eft. 

*  This  is  altered  hy      *  A  Revocation  may  be  by  Word  only,  without  being  expreffed 
the  Stat.  29  Car.  2.  jn  t^Q  \\fi\[  or  any  other  Writing;  likewife  Revocations  may   be 
by  Aft  and  Operation  of  Law,  as  well  as  by  Faft  or  any  exprefs 
Terms. 

A.  feifed  of  Black-acre  and  of  White-acre  in  Fee  expectant  upon 
a  Leafe  for  Years  of  White-acre,  maketh  his  Wrill  in  Writing,  and 
after  his  Will  made  covenanteth  with  CD.  to  make  a  Feoffment  of 
Slack  and  White  Acre  to  the  Ufe  of  himfelf  for  Life,  and  of  Q  his 
intended  Wife  for  Life;  the  Feoffment  is  executed  in  Black-acre, 
•  but  not  White-acre,  nor  was  there  any  Attornment  of  the  Tenants; 
the  Marriage  taketh  Effect,  and  A.  after  dieth.  Adjudged,  that  the 
Feoffment  without  any  Execution  or  Livery  or  Attornment  in  White- 
e  h.  38.  Elii.  rot.  acre  was  a  Countermand  of  the  Will  for  White-acre  °. 

1044.  Mountague  v. 

Jeffenes.     Moor's  Rep.    fol.  429.    n.    599. 

.p.       If  a  Man  faith  that  he  will  revoke  his  Will  which  he  hath  made, 

B.  R.perPopham".  that  is  not  any  Revocation,  without  the  doing  of  fome  other  Aft  P. 

Roii.abridg.tic.De-      If  one  faith  that  he  will  make  a  Feoffment  thereof  to  another, 

Vlfc»  p*  that  is  no  Revocation  before  it  be  done ;  but  if  a  Man  devife  Land 

to  another  by  his  Will  in  Writing,  and  after  devifeth  it  to  another 

.       „  bv  Parol,  albeit  that  is  void  as  a  Will,  yet  it  is  a  Revocation  of 

q  44  e.  3.  33.  i    j  »  »  J 

R.  3.  3  Roll.  tit.  the  former  1. 

Devife,  R.  if  2,  Teftator  alien  the  Land  devifed,  and  after  repurchafe  the 

fame,  yet  the  Will  is  revoked  as  to  the  Land. 

One  made  his  Will  in  Writing,  and  devifed  his  Land  to  A.  and 
her  Heirs ;  afterwards  being  lick  and  lying  upon  his  Death-bed,  (be- 
caufe  A.  did  not  come  to  vifit  him,)  he  affirmed  that  A.  mould  not 
have  any  Part  of  his  Lands  or  Goods ;  it  was  held  by  all  the  Court, 
that  it  was  not  any  Revocation  of  his  Will,  being  but  by  way  of 
Difcourfe,  and  not  mentioning  his  Will ;  but  the  Revocation  ought 
to  be  by  exprefs  Words,  that  he  did  revoke  his  Will,  and  that  me 
mould  not  have  his  Lands  given  unto  her  by  his  Will,  or  fuch  like 

r  p.  4  jac.  B.  r.  Words,  which  might  fhew  his  Intent  to  make  an  exprefs  Revoca- 

Sympfon   v.  Klrton.  tion  thereof r. 

Crookpart.2.pi.1.  Jf  Qne  make  ys  wm  -n  Writing  Qf  Lancj5  anQi  afterwards  iipon 
Communication  faith,  that  he  hath  made  his  Will,  but  it  mall  not 
ftand ;  or,  I  will  alter  my  Will ;  thefe  Words  are  not  any  Revoca- 
tion of  the  Will,  for  they  are  Words  but  in  fntnro,  and  a  Declara- 
tion what  he  intends  to  do  ;  but  if  he  faith,  I  do  revoke  it,  and  bear 
Witnefs  thereof,  he  doth  hereby  declare  his  Purpofe  to  revoke  it  in 

Fitzhuiho-'anu'ei  v!  prafenti,  and  it  is  then  a  Revocation  f. 

Saunders.    Crook.      A  Woman  feifed  of  Lands  made  her  Will,  and  devifed  the  fame  to 

pan.  2.  pi.  3. 487  <g  an(|  jjjs  pjejrSi  tjiey  a£ter  intermarry,  and  the  Woman  by  Words  af- 
ter Marriage  revoketh  the  Will,  and  faith  that  her  Husband  mail 
3  not 
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oot  have  the  Land  by  her  Will,  and  dies  :  Adjudged  that  the  Hus- 
band mould  take  nothing  thereby  t.  'M.  50  &  31  ej- 

C.     B.      Avderfoni 
Cafe,  117.  Coke.  tit.  4.  fol.  61.  Forfe  and  Housing's  Cafe.    Gouldf.  ioo.  S,  C. 

One  devifed  his  Lands  to  his  Sifter  in  Fee,  and  after  made  a  Leafe 
to  her  for  fix  Years  of  the  Lands,  to  commence  after  his  Deceafe, 
and  delivered  it  to  a  Stranger  to  the  Ufe  of  his  Sifter ;  which  Stran- 
ger did  not  deliver  it  to  her  in  the  Teftator's  Life-time  j  me  refufed, 
and  claimed  the  Inheritance :  Adjudged,  becaufe  the  Devife  and  the 
Leafe  made  to  one  and  the  fame  Perfon,  beginning  at  the  fame 
Time,  cannot  ftand  together  in  one  and  the  fame  Perfon,  that  it 
was  a  Countermand  of  the  Devife  ,•  but  if  the  Leafe  had  been  made 
to  any  other  than  the  Devifee,  they  might  ftimd  together,  and  the 
Leafe  mould  not  have  been  a  Revocation  of  the  Will  as  to  the  Inhe-  u  M  2  jac  c  B 
ritance,  but  only  during  the  Term  u.  Coke  and  Bullock's 

If  a  Man  polfelTed  of  a  Term  for  forty  Years  devife  the  fame  to  C*J^  Crook-  Pa". 
his  Wife,  and  after  leafe  the  fame  to  another  for  twenty  Years,  and 
die  ,•  that  Leafe  is  not  a  Revocation  of  the  whole  Eftare,  but  oply 
during  twenty  Years,  and  the  Wife  mail  have  the  Reiidue  by  the 
Devife  x.  *  T.  19  jac.  B,  r. 

rot.    596.   Hopkins 
verfus  Whopd.    Crook,  part.  2.  fol.  690.    Cro.  Car.  23.  S.  C. 

If  a  Man  fcifed  in  Fee  devife  the  fmie  to  I.  S.  in  Fee,  and  after- 
wards make  a  Leafe  thereof  to  I.  2).  for  Years  -,  this  is  no  Revoca- 
tion of  the  Fee,  but  only  during  Years  y.  yM.  38EHZ.B.R,, 

int.  Moamague  and 
Jefferies.  Roll,  abridg.  tit.  Devife.  tit.  V.  fol.  616. 

If  a  Man  hath  a  Leafe  for  Years,  and  difpofes  of  it  by  his  Will, 
and  afterwards  furrenders  it  up,  and  takes  a  new  Leafe,  and  dieth  j 
the  Devifee  fhall  not  have  this  laft  Leafe,  becaufe  it  was  a  Revoca- 

tionofhisWill*.  .j.S&SffiSft 

All  theie  Cales  berore-mentioned  were  adjudged  long  before  the  Caie.  Goldf fol.92. 
Statute  29  Car.  2.  but  by  that  Statute  a  confiderabie  Alteration  is 
made  in  the  Law  as  to  this  Matter ;  for  now  a  'Devife  in  Writing 
Jhall  not  be  revoked  otherwise  than  by  fome  other  Will  or  Writing  de- 
claring the  fame,  or  by  burning,  tearing,  or  cancelling  the  fame  by 
the  teftator,  or  in  his  Pre fence,  and  by  his  Direction  ;  but  all  De- 
vi fes  floall  remain  good  till  altered  or  revoked  by  fome  other  Will  or 
Writing  of  the  'Teftator,  figned  in.  the  Prefence  of  three  Witneffes 
declaring  the  fame. 

The  Teftator  made  another  Will  before  the  Statute,  and  ano-  udk  verf.  CkrU 
ther  after,  by  which  he  revoked  all  former  Wills  ;  and  this  laft  Will  3  Mod-  2l8- 
was  attefted  by  three  Witneffes  in  his  Prefence  ;  but  it  was  not  fign- 
ed by  the  Teftator  ifi  their  'Prefence,  which  is  an  eflential  Circum- 
ftance  required  by  the  Statute  to  make  a  good  Will,  and  likewife 
to  make  a  good  Revocation,  which  muft  be  by  a  Will  or  Writing 
figned  by  the  Teftator  in  the  Prefence  of  three  Witneffes  declaring 
the  fame  ;  'tis  true  the  laft  Part  of  that  Claufe  which  relates  to 
Revocations  is  fo ;  but  the  firft  Part  of  it  is,  that  a  'Devife  in  Wri- 
ting Jhall  not  be  revoked  otherwife  than  by  (ome  other  Will  or  Wri- 
ting declaring  the  fame ;  which  implies,  that  if  there  is  fuch  a 
Writing,  then  it  may  be  revoked,  and  here  is  fuch  a  Writing ;  there- 
fore 'tis  a  Revocation. 

The 
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Erefc/&>»verf.s/efc.  The  Teftatrix  dcvifcd  her  Lands  by  one  Wiil,  and  afterwards  by 
-Mod/259.  s.c.  another  Will  fhe  devifed  the  fame  Lands  to  the  fame  Perfcn,  but 
this  laft  Will  was  not  fubfcribed  by  the  Witnefles  in  her  Tre fence ; 
now  though  it  was  a  void  Will  becaufe  not  fubfcribed  by  the  three 
Witnefles  in  her  Prcfence,  yet  it  was  infilled  that  it  was  a  good  Re- 
vocation of  the  firft  Will ;  but  adjudged  that  it  was  not  ;  'tis  true  it 
was  another  Writing,  but  not  within  the  Meaning  of  the  Statute, 
for  it  muft  be  a  Writing  operating  as  a  Will,  or  a  Writing  decla- 
ring her  Intention  to  revoke  or  make  void  the  firft  Will  j  now  tho' 
in  this  and  in  Spekes  Cafe  laft  mentioned  both  the  laft  Wills  were 
void  i  in  the  one  Cafe  becaufe  the  Teftator  did  not  fubfcribe  his 
Name  in  the  Prefence  of  the  Witnefles,  and  in  the  other  Cafe  be- 
caufe the  Witnefles  did  not  fubfcribe  their  Names  in  her  Prefence  j 
yet  in  this  they  differ,  (vizi)  in  Spekes  Cafe  the  Teftatrix  did  not 
declare  any  Intention  to  make  the  firft  Will  void ;  but  in  Hoik's 
Cafe  there  was  a  plain  Revocation  of  all  former  Wills,  (jc. 
Hilton  vctC.  King.  The  Teftator  intending  to  revoke  Part  of  his  Will,  directed  thefe 
3  Lev.  86.  Words  to  be  fubfcribed  therein  :  Jf.  We  whofe  Names  are  fubfcribed 

do  teftify  that  Edward  King  did  on  the  Day  of  the  Date  hereof 
publifh  and  declare,  that  the  fever al  Claujes  and  Devifes  in  his 
Will  in  Writing  relating  to  his  Daughter  Diana  JJiould  ceafe  and  be 
void :  The  Teftator  did  not  fign  it  with  his  Name,  but  the  Wit- 
nefles did  on  the  fame  Will  and  Taper,  when  the  Statute  requires 
it  ftiould  be  by  fome  other  Will  or  Writing  j  yet  this  was  inlifted  to 
be  a  good  Revocation,  becaufe  the  Teftator's  Intent  appeared  in 
Writing  to  revoke,  dxc>  and  his  fubferibing  his  Name  to  the  Will 
it  felfihall  ferve  for  the  Whole  ;  for  'tis  not  material  whether  'tis 
put  at  the  Top  or  Bottom  of  the  Will,  for  the  Word  is  not  fub- 
fcribed but  figned;  fo  that  if  'tis  figned  in  any  Place  by  the  Teftator 
'tis  fufficient ;  but  adjudged  to  the  contrary,  for  the  Revocation  as 
well  as  the  Will  muft  be  figned  by  the  Tfeftator. 
Sayie  vcrf.  Freeiand.  A  Settlement  was  made  with  a  Power  of  Revocation  by  any  Wri- 
ting published,  (jc.  in  the  Prefence  of  three  Witnejfes ;  afterwards 
the  Teftator  by  his  Will  reciting  this  Power,  and  publimed  in  the 
Prefence  of  tivo  WitncJJ'es  and  no  more,  did  revoke  this  Settlement  j 
apd  this  was  decreed  a  good  Execution  of  his  Power,  for  Equity 
mall  relieve  in  this  Circumftancc,  becaufe  the  Owner  of  the  E- 
ftate  had  fully  declared  his  Intention  ;  and  wherever  a  Toiver  is  re- 
ferved  for  a  Man  to  difpofe  his  own  Eftate,  it  {hall  have  a  favour- 
able Conftru&ion  j  but  it  fhall  be  taken  ftrictly  where  'tis  to  charge 
the  Eftate  of  another. 
Guy  vcrfus  Dormer.  The  Teftator  fettled  his  Lands  upon  Robert  'Dormer  and  his 
Raym.  295.  Heirs,  but  with  a  Power  of  Revocation  by  any  Writing  in  exprefs 

Words  declaring  his  Intention  to  revoke  it ;  and  afterwards  he  de- 
vifed the  fame  Lands  to  his  Nephew  William  Dormer  and  his 
Heirs ;  it  was  inlifted  that  this  Will  did  not  revoke  the  Deed,  be- 
caufe it  was  only  an  imp li cite  Revocation,  when  by  the  Tower  re- 
ferved  it  ought  to  be  in  exprefs  Words ;  but  adjudged  that  where 
two  Things  cannot  confift  together,  (as  they  cannot  in  this  Cafe) 
becaufe  by  the  Deed  the  Lands  were  given  to  Robert,  and  by  the 
Will  to  William  Dormer • ;  therefore  the  laft  muft  revoke  the  firft, 
and  by  Confequence  the  Power  is  well  executed. 
Lugg  verfus  Lugg.      The  Teftator  being  a. Angle  Man  devifed  all  his  perfonal  Eftate  to 
a  Saik.  592.         ^  $m  afterwards  he  married  and  had  feveral  Children,  and  died 
1  without 
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without  making  any  other  Will  ;  it  was  decreed  by  the  'Delegates-, 
that,  there  being  fo  great  an  Alteration  both  of  his  Circumftances 
and  likewife  of  his  Eftate,  from  the  making  the  Will  to  his  Death, 
that  a  Revocation  might  be  prefumed,  and  that  he  did  not  conti- 
nue all  that  while  in  the  lame  Mind. 

The  Teftator  made  his  Will,  and  his  Brother  Executor,  and  de-  Wdkinfm's Cafe 
vifed  to  his  laid  Executor  all  his  real  and  perfonal  Eftate,  and  four  amo^/sV. 
Years  afterwards  he  married,  and  then  by  a  Codicil  made  his  Wife 
Executrix  ;  decreed  that  the  perfonal  Eftate  was  intended  to  him  as 
Executor,  and  not  otherwife  ;  but  by  the  Codicil  the  Executor- 
ship was  revoked  and  given  to  another  as  Executrix,  and  thereupon 
it  was  decreed  for  her. 

A  Voluntary  Settlement  was  made  by  Deed  with  a  Power  of  Re-  P«*«m  v.  Walker. 
vocation,  and  by  a  Will  the  faid  Deed  was  confirmed ;  afterwards  '    ein'  97' 
the  Party  who  made  both  the  Settlement  and  the  Will,  borrowed 
Money  of  W>  H.  and  mortgaged  his  Lands  to  fecure  the  Repay- 
ment thereof  with  Intcreft ;  the  Qucftion  was,  whether  this  Mort- 
gage was  a  Revocation  of  the  Will;  and  decreed  that  it  was  not, 
only  pro  tanto,  (viz.)  as  to  the  Money  borrowed  on  the  Mortgage  ,• 
'tis  true  in  *  Law  a  Mortgage  in  Fee  is  an  implicite  Revocation  of*  h..// verf.  Dumb. 
the  whole  Will ;  but  Equity  will  confidcr  the  Intent  of  the  Party  1  Vcrn-  52y- 
which  was  only  to  borrow  Money  to  fupply  his  prefent  Occalions, 
and  not  with  any  Defign  to  revoke  his  Will  abfolutely  ;  if  this  had 
been  a  Mortgage  for  Years,  then  certainly  the  Reverfion  would  have 
palled,  which  would  have  carried  with  it  the  Equity  of  Redemp- 
tion, and  fo  the  Revocation  would  have  been  pro  tanto  only,  and 
*tis  the  fame  Thing  in  Equity  where  the  Mortgage  is  in  Fee  ;  the 
like  Decree  was  made  in  the  Cafe  of  f  'Thorn  verf.  Thorn.  t '  Vera.  88,  141. 

So  where  the  Teftator  devifed  a  Sum  of  Money  to  T.  S.  to  be  smarth  v.  ScMkt. 
paid  at  the  Age  of  Twenty-one  or  Day  of  Marriage^  and  the  Lega-  *  Venr.  366. 
tee  died  b<  fore  that  Time,  and  unmarried;  in  fuch  Cafe  his  Admi- T"Jone,s  98'SSPP* 
niftrator  fliaU  have  it,    for   the  Reafon   before-mentioned,    (viz.) 
becaufe  T.  S.  had  a  prefent  Intereft  vefted,  though  the  Payment  was 
appointed  at  a  Day  to  come ;  besides  this  is  a  Charge  on  the  perfo- 
nal Eftate  ;  and  if  it  fhould  be  difcharged  by  this  Accident,  it  would 
be  for  the  Benefit  of  the  Adminiftrator,  which  was  never  intended 
by  the  Teftator. 

But  if  the  Teftator  had  devifed  the  Money  to  T.  S.  at  the  Age  of  CtAetrfs  Cafe 
Twenty-one  Tears  ox  Day  of  Marriage,  and  the  Legatee  had  died Iq^Jk' 
before  Twenty-one  and  unmarried ;  in  fuch  Cafe  'tis  a  lapfed  Legacy,  s.  c.    '    Cp' 
and  fo  it  would  have  been  if  the  Devife  had  been  to  her  *  when  *Codb.iSi.  S.P, 
flie  comes  to  the  Age  of  Twenty-one,  and  fhe  dies  before. 

So  where  the  Teftator  devifed  100  A  to  T.  S.  at  the  Age  of%  Vent-  347- 
Twenty-one  Tears ;  and  if  he  die  before  he  Hiall  attain  that  Age, 
then  to  W.  N.  and  E.  (?.  and  the  Survivor  of  them,  who  both  died 
in  the  Life-time  of  T.  S.  and  before  he  was  of  Age ;  and  then  T.  S. 
died  under  Age  :  Adjudged  that  the  Adminiftrator  of  E.  G.  who 
furvived  W.  N.  fliould  have  this  Legacy,  though  his  Inteftate  died 
before  the  Contingency  happened. 

A  Legacy  was  devifed  to  T.  S*  and  his  A{ftgns->  and  the  Legatee 
died  before  Payment :  Adjudged,  that  his  Adminiftrator  fliall  have 
it,  becaufe  the  Duty  remains,  it  not  being  limited  to  the  Perfon  of 
the  Legatee  alone, 

Uua  A  Por- 
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Coiihs  v.  Meuaifc.  ^  Portion  was  devifed  to  an  Infant  with  Intercft,  but  not  to  be 
paid  till  the  Child  come  to  the  Age  of  Twenty-one  Years  or  was  mar- 
ried ;  the  Infant  dies  under  Izventy-one  and  unmarried,  the  Portion 
was  decreed  to  the  Adminiftrator  of  the  Infant. 

§.  XVI.  Of  cancelling  the  Teftament. 

1.  J  Ma/is  Mind  is  known  as  well  by  Deeds  as  by  Words. 

2.  Of  the  EjfeU  of  cancelling  Tefiaments. 

3.  Whether  a  nuncupative  Tfefiament  lofe  his  Force  by  cancelling 

the  Writing. 

4.  Divers  Cafes  wherein  the  Tf eft  anient  is  not  hurt  by  Cancellation. 

5.  If  it  be  unknown  who  did  cancel  the  fame3  to  whom  is  the  fame 

to  be  attributed. 

Nother  of  the  Means  whereby  the  Teftament,  which  was  good 
at  the  Beginning,  is  afterwards  made  void,  is  the  Cancelling 
ftnmo-or  Cutting  of  the  Teftament  a.  For  the  (1)  Will  and  Meaning  of 
dum  crucis  expun-  a  Man  is  no  lefs  fhewed  by  his  Deeds  than  by  his  Words  fa  ,•  and 
gere  vei  iiiinire.  therefore  (2)  he  that  cancel letli  or  defaceth  his  Teftament,  is  there- 
conf.ff.de  his  qu*  bY  thought  to  have  this  Will  and  Meaning,  to  take  away  the  Force 
tcft.  de  J.  Spieg.  and  Virtue  thereof  c.  Which  Will  in  this  refpeft  ought  to  be  ob- 
^ic-vet-canccl-fervcd  for  a  Law,  and  fo  the  Teftament  cancelled  and  defaced  is 
!>  Minfing.  in  §.  ex  to  be  adjudged  void  d. 

eo.  Inft.  quib.  mod. 

tefta.  infir.  Vafq.  de  fucceff.  crca.  1.  2.  req.  17.  n.  62.  c  L.  t.  &  L.  proxime.  ff.  de  his  qua;  tcft.  del.  & 
DD.  ibi  Vaf.  de  fucccf.  crea.  §.  15.  requif.  17.  n.  60,  61,  &c.  d  Intellige  ope  exceptionis,  non  ipfo  jur. 
gloff.  in  L.  ft.  de  his  qux  teft.  del.  qua:  op.  eft  com.   Graff.  Thef.  com.  op.  q.  85.  a.  I. 

And  that  this  Cancelling  or  Defacing  of  the  Teftament  being  ob- 
e  Alias  ipfo  jur.  je&ed  e  doth  deftroy  the  Force  thereof,  is  fuppofed  to  be  extended 
Jommlmitcrrcfep- to  t^°^e  Teftamcnts  nuncupative  which  afterwards  be  reduced  to 
ta.  "       Writing  f ;  fo  that  (3)  if  a  Man  firft  make  his  Teftament  by  Word 

r  paui.de  Caftr.  m  0f  ]y[outh,  then  caufeth  the  fame  to  be  written,  and  afterwards 
teft.  del.'  S  doth  willingly  cancel  or  cut  the  fame  Writing,  or  otherwife  deface 
it,  that  then  fuch  Teftament  is  void,  as  if  it  had  been  written  at 
the  Beginning  s.  Neither  doth  it  profit  to  prove  the  fame  by  Wit- 
is  ZaC  conf  «, .vol  nefs  h  .  for  although  the  Inftrument  or  Writing  do  not  appertain  to 
eoni.Vp.  §.Veft.  q!  the  Subftance  of  the  Teftament ;  yet  by  the  Cancelling  thereof, 
85.  ubi  hanc  fen-  the  Teftator  is  prefumed  to  have  repented  of  the  Making  thereof, 
remla&  ^umlnl-  anc* to  ^ave  reclaimed  or  revoked  the  fame  '.  Furthermore,  albeit 
orem  refert :  &  there  appear  no  Caufe  of  Unworthinefs  either  in  the  Executor,  or 
Sbfciffit Vaf"  any  ot^er  Lc§atary>  whereby  the  Teftator  might  be  moved  to  dif- 
de  fucc.  crea.  1. 2.  appoint  them  of  their  Hope ;  yet  by  cancelling  the  Teftament  the 
§.  15.  requif.  17.  Whole  fhall  be  void  k,  and  the  Teftator  is  prefumed  to  have  done 
in  comtaHum  fi  lt  in  their  Favour  who  are  to  have  the  Adminiftration  of  his  Goods 
jul.ciar.  §.  teft  q.  after  he  dieth  Inteftate  '. 

93.  vel.  Minting. in 

§.  pen.  inft.  quib.  mod.  teft.  infir.  vel  ante  cos  Bald,  in  d.  L.  fin.  vel  poft  cos  Mafc.  de  prob.  concluf.  1282. 
n.  31.  ''  Vafq.  d.  requifu.  17.  n.  63.  '  Vafq.  &  Graff,  ubi  fupra.  "  Vafq.  de  fucceff.  rcfoluc.  1.  I. 
§.  4.  in  prin.  Doft.  in  L.  cancel.  &  in  L.  proximo,  ff.  dc  his  qua;  tcft.  del.  '  Dyn.  8c  DD.  communiter,  in 
L.  noftram.  tf.  de  his  qua  left.  del.  Mantic.  dc  conje&.ult.  vol.  1.  12.  tit.  j.  n.  31.  Clar.  §  teft.  q.  93.  Graff. 
§.  teft.  q.  S5. 

The  Cafes  (4)  wherein  this  former  Conclufion,  viz.  that  by  can- 
celling or  defacing  the  Teftament,  the  fame  is  void,  doth  fail, are  thefc. 
4 .  The 
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The  firft  is,  where  the  Teftament  was  cancelled  by  the  Teftator 
himfclf  unadvifedly,  or  by  fome  other  Perfon  without  the  Tefta- 
tor s  Confent,  or  by  fome  other  Cafualty  m.  »l  i.  §.  rcd  con  ft 

j  ff.de  his  qua:  tell. 

del  Bar.  in  L.  a  jur.  de  leg.  3.  Angel.  Are.  &  Minfin.  in  $.  ex  eo.  Inft.  quibus  mod.  reft,  infir. 

The  fecond  Cafe,  when  the  Teftator,  after  he  hath  wittingly  and 
willingly  pulled  away  the  Seals,  doth  feal  the  fame  again  n.  »  L,fi  reft.  ft.  qui 

The  third  Cafe  is,  when  the  whole  Teftament  is  not  cancelled  or  tcft" fac-  P0,r 
defaced,    but  fome  Part  thereof  only  rafed,    blotted,  or  put  out  ,• 
for  the  other  Parts  of  the  Teftament  do  remain  firm  and  fafe  °  as  °  L.  prox.  §.  fenc 
they  were  before,  although  the  Deletion  were  in  the  chief  Part  of  f\ d? ,his  ^ux  teft- 
the  Teftament,  namely  the  Affignation  of  the  Executor  P.  jea.  ult.  voi.CjCia! 

tit.  1.  n.  31.  in  fin. 
P  Wef.  in  d.  tic.  de  his  qua:  in  teft.  del.  ff.  Mantic.  ubi  fupra. 

The  fourth  Cafe  is,  when  there  be  feveral  Papers  or  Writings  of 
one  Tenure,  each  of  them  containing  the  whole  Teftament ;  the 
Defacing  or  Cancelling  of  fome  of  them  doth  not  hurt  the  Tefta-  q  L    .    ..   ff  , 
ment  1 ;  unlefs  it  be  proved  that  the  Teftator's  Mind  was  contrary  r.  his  40*  in  teft.  del! 

The  fifth  Cafe  is,  when  the  Teftament  is  loft,  either  in  the  Life-  'd-1--  p'urib.&ibi 
time  of  the  Teftator,  or  after ;  for  fo  much  as  may  be  proved  by    0c  ores* 
Witnefles  is  ftill  in  Force  f.  r  l.  i.  5.  fed  con- 

ful.  ff.  de  his  quas 
in  tcft.  del  cum  glofl".  ibid.  De  prob.  teft.  originali  amiflb.  vid.  Simo  de  Prastis.  de  interp.  ult.  vol.  1.  1. 
fol.  204.  n.  82. 

What  (5)  the  Teftament  be  found  cancelled  and  defaced,  but  it 
is  not  known  who  did  it  ?  To  whom  is  this  Aft  of  Cancelling  or  De- 
facing the  Teftament  to  be  attributed  ?  To  the  Teftator  which 
made  it ;  or  to  fome  other,  which  otherwife  peradventure  might  be 
hindered  by  it  ? 

It  feemeth  not  to  be  reputed  the  Aft  of  the  Teftator  \ ;  for  Mu-  '2a£ConfiU.  u, 
tation  or  Change  of  the  Mind  is  not  to  be  prefumed  n ;  efpecially  af-  u  L.  cumqui.ff.de 
ter  a  Man  hath  done  a  Thing  with  fuch  Deliberation  and  Refolu-  ?^r;'r,  par  §  , 
tion,  wherewith  Teftaments  commonly  are  made  and  finifhed  K       verb.fent.&hacip- 

On  the  contrary,  it  feemeth  that  it  ought  not  to  be  accounted  the  fa  Parte.  luperius 
Aft  of  any  other  V  j  for  that  were  to  prefumc  Fraud  and  Deceit  in  ^  °'JT'     •5"<. 

,  «.  ,  <    ,  ,  .  r  \  1    •/-    •     1  »  ..  y  J0<   Faber   in   5. 

Men  ;  which  ought  not  to  be  prelumed,  unlefs  it  be  proved  %.  ex  co.  juft.  quib. 

mod.     teft.     infir. 
Pcckius  de  teft.  conjug.  1.  1.  c.  46.  n.  r.        *  L.  dolum.  C.  de  dolo. 

In  this  Controverfy  therefore  I  fuppofe,  that  the  Perfon  in  whofe 
Cuftody  the  Teftament  is  found  fo  cancelled  or  defaced  is  to  be  ad- 
judged to  have  done  the  Aft,  whether  it  be  the  Teftator  or  another  a. »  dd.  in  L.  fi  0* 

nus.    C.    de    teft. 
Mantic.  de  conjeEt.  ult.  vol.  1.  12.  tit.  1.  n.  30.  Hyer.  Pantiih.  q.  n.  17.  fol.  481k 

And  if  it  be  fo  that  the  Teftament  were  kept  in  fuch  a  Place,  as 
not  only  the  Teftator  but  others  might  have  Accefs  unto  it  j  in  this 
Cafe  the  Arguments  and  Circumftances  of  the  Faft  being  equal  and 
indifferent,  the  Cancelling  or  Defacing  of  the  Teftament  is  rather 
to  be  afcribed  to  the  Teftator  than  to  others  b ;  who  is  alfo  prefumed  b  Zaf.de  confil  2 
to  have  done  the  fame  wittingly  and  willingly  c;  faying  in  Lega-voi.  1.  n.  1.  & '  n. 

1  5.  Fab.  in.  §. ex  eo. 
inftit.  quib.  mod.  tcft.  infir.  Menoch.  de  praefump.  1.  4.  Praef.  165.  n.  24.  f  Paul,  de  Caftr.  in  L.  1.  §.  fed 
conf.  ff.  de  his  quas  in  tcft.  del. 

U  u  u  2  cies 
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cies  of  Freedom,  or  ad  pas  caujas,  which  being  blotted   or   put 

forth  by  the  Teftator,  it  is  not  prefumed  to  have  been  done  willing- 

*  Paul,  de  Caftr.  [y  d.    gut  when  the  Argument  and  Circumftances  be  unequal,  and 

de  pia^ca^fa^pri-the  greater  Preemptions  that  it  mould  be  the  Aft  of  another  ra- 

viieg.  1 6.  Mamie,  ther  than  of  the  Teftator,  it  is  to  be  adjudged  accordingly  e,-  for 

de  conjeft.  ult.  vol.  tj^e  fewer  and  weaker  Prefumptions  give  Place  to  the  more  and 
1.  is.  tit.  2.  n.  25.  n  r  to  »  ■*"« 

?  zaf.  conf.  i.  n.  ftronger  l. 

15, io",  17,  1 8,  &c. 

I  C.  aiferte  mini  glad,  de  prsfump.  extr.  Mant.  de  conjett.  tilt.  vol.  1. 12.  tit.  17.  &  Ztf.  ubi  fupr. 

§.  XVII.    Of  the  Alteration  of  the  State  of  the 

Teftator. 

i.  What  Maimer  of  Jit  er  at  ion  of  the  State  of  the  deflator  doth  make 
void  his  Teftament. 
2.  'Two  Tifues  wherein  the  Teftator  muft  have  Tower  to  make  a 
Teftament. 


T 


HE  Alteration  (i)  of  the  State  of  the  Teftator  is  alfo  a 
Mean  whereby  the  Teftament  which  was  good  at  the  Begin- 
ning doth  after  become  void  g.  The  which  Alteration  may  happen 
g  §.  Alio.  Inft.  qui-  divers  Ways  h ;  but  efpecially  when  the  Teftator  is  convi&ed  or 
bus  modis  teft.  in-  condemned  of  fuch  a  Crime,  after  the  Making  of  his  Teftament, 
£*■• .  .      „  for  the  which  the  Law  depriveth  him  of  this  Power  and  Ability  of 

b  Viz.  maxima  &         ,  .  _    _  -         r  J  v  . 

media  capitis  di-  making  a  Teftament  *. 

min.  gloff.  in  d.  §. 

alio.  Item  voluntarie,  &  invite.  Minfing.  in  §.  non  tamen.  Inftit.  eod.  tit.         «  d.   §.  alio,  &  ibi   glofH 

&  DD. 

What  Manner  of  Crimes  they  be  whereby  the  State  of  the  Tefta- 
tor is  fo  altered,  that  thereby  he  is  made  intertable,  is  above  ex- 
«  De  quibus  figil-  prefled  !  i  to  wit,  Herefy,  Apoftacy,  Treafon,  Felony,  Sodomy,  In- 
8?JitFl  Part'  *'  ceft>  manifeft  Ufury,  and  fuch  like ;  whereunto  alfo  I  might  add 
■>'  l.  ejus  qui  apud  Captivity  m  ;  not  for  that  Captivity  is  a  Crime,  but  for  that  it  hath 

f °ftra'  art  *  Ts' the  famc  ^ffctl  with  thofe  Crimes  to  overthrow  the  Teftament. 
upra  par .  :.  .   .  ^  .^  ^  captjve  recover  njs  former  Liberty,  then  the  Teftament 

n  §.  Non  tamen  made  before  the  Captivity  recovers  his  former  Force  n.  And  if  he 
inft.quib. mod.  teft.  that  is  convicted  or  attainted  of  Treafon  or  Felony  obtain  the 
lnfin  Princes  Pardon,    with  Restitution   to  his  former  State,  then  the 

0  L.  fi  quis.  §.  qua-  Teftament  made  before  fuch  his  Conviction  is  likewife  revived  and 
Sim'  de  in*Uft  reftoret^  °  »  and  in  both  Cafes  the  Teftament  is  good,  without  any 
p  Quod  verum qui- new  Confirmation  or  Declaration  P.  Hovvbeit  in  this  they  differ  ; 
dem  cfle  in  capi-  for  the  Teftament  of  the  Perfon  which  recovereth  his  former  Li- 
«ffariarfc0cusDinberty  is  §ood  cvcn  from  the  Beginning,  as  if  he  had  never  been  in 
voiuntaria.  Mini'.  Captivity  1  ;  but  his  Teftament  whofe  Crime  is  pardoned,  and  himfelf 
&  P1tamenin  d' §'  rcftorecl>  is  °f  Force  only  from  the  Time  of  Reftitution  r.    Again, 

1  Graff.  Then  com.  if  the  Pardon  do  only  import  a  Remiffion  of  the  Penalty,  without 
op.  §.  teft.  q.  25.  Reftitution  of  his  former  Eftate,  then  the  Teftament  before  made 
LJ™e„amd'§'doth  ftill  remain  void  <". 

non  tamen.  _  _ 

«■  Minfing.  in  d.  §.      And  here  note,  (2)  that  there  be  two  Times  wherein  it  is  necel- 

non  tamen.  £lrv  that  there  be  in  the  Perfon  of  the  Teftator  Ability  to  make  a 

Will.  The  one  is,  the  Time  of  the  Making  of  the  Teftament,  when 

it  receiveth  his  Subftance  or  Being ;  the  other  is,  the  Time  of  the 

5  Death 
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Death  of  the  Teftator  x,  when  it  receiveth  his  Strength  and  Effica-  *  d.  §.  non  tamCn. 
cy.  (As  for  the  Time  betwixt  the  making  of  the  Teftament  and  L-  m'  exig.de  bon! 
the  Death  of  the  Teftator,  it  skilleth  not  whether  the  TeftatorPn0^r""njpmTab- 
have  any  fuch  Power  or  noty.)  And  therefore  if  any  Perfon  being  5.  in  exmmciVinrt. 
attainted  of  fome  Crime,  do  whilft  he  is  intertable  make  his  Tefta-d?  hxr-  qiul-  & 
ment,  and  afterwards  obtain  a  full  Pardon,  with  full  Reftitution,  ?r'. 
the  Teftament  neveirthelefs  is  void,  becaufe  of  the  original  Defect z.  &  AiLiing  aTain 

.     ,  ibid. 

'Aretin.  in  d.  §.  non  tamen.  Sim.  de  Prar.  de  intcrp.  ult.  Vol.  1.  i.  fbl.  146.  n.  51?, 

§.  XVIII.  Of  forbidding  or   hindring  the  Teftator  to 
make  another  Teftament. 

i»  The  former  Teftament  is  void,  where  the  Teftator  is  forbidden 
to  alter  the  fame,  or  to  make  a  new  Teftament. 

2.  'Divers  Extensions  of  this  forefaid  Conclufion. 

3.  Of  hindring  the  Notary  or  W'itnejfes  to  have  Accefs  to  the  Te- 
ftator. 

4.  Of  difturbijig  the  Teftator  by  making  a  Noife. 

5.  Of  immodefl  Perfzva/ions. 

6.  Whether  this  'Prohibition  be  proved  by  the  djfertion  of  the  Te~ 
ftatcr. 

7»  Divers  Limitations  of  the  ftrft  Conch/Jion,  viz.  that  the  Te- 
ftament is  overthroivn,  where  the  Teftator  is  hindred  in  alter- 
ing the  fame. 

8.  Of  difturbing  the  Teftator  with  Noife  and  Weep'wg. 

9.  Whether  the  Prohibition  of  one  be  prejudicial  to  others. 

r  A  Mongft  many  other  Means  whereby  the  Teftament,  which  was 

Jt\  good  at  the  Beginning,  is  afterwards  made  void,  this  is  one  not 

to  be  omitted,  (feeing  it  is  fo  often  pra&ifed,)  namely,  when  (1)      *, 

the  Teftator^  intending  to  alter  the  Teftament  before  made,  or  to 

make  a  new  Teftament,  is  forbidden  or  crofted,  fo  that  he  cannot 

or  dare  not  do  as  he  intended  a.     By  this  Prohibition  and  Manner  of*  Tit.  fi  qms  ali- 

crooked  Dealing,  the  Teftament  which  mould  have  been  altered  is  i-ie&  cteft'  Prohib- 

made  void  b.  b*L.  i."&  2.  ff.  <? 

quis  aliqucm  reft, 
prohib.  Boff.  Traft.  de  var.  cnm.  tit.  de  his  qui  aliq.  tcftar.  prohib.  Mcnoc.  de  arb.  Jud.  quxft.  caf.  39$.  Soc. 
Jun.  confil.  148.  vol.  2.  qui  omnes  locupletiffime  fcripferunt  de  hac  re.  Eos  igitur  vid.  velira. 

The  Reafon  is,  becaufe  as  thofe  Teftaments  are  not  found  at  the 
Beginning  which  are  made  by  Fear  or  Fraud  c  :   So  that  Teftament c  SllPr- ead-  par.  §5. 
which  for  Fear  or  by  Fraud  the  Teftator  dare  not  or  cannot  alter, 2'  &  3 
is  from   henceforth  infected  with  the  fame  Difeafc,    and  fo  from 
henceforth  to  be  efteemed  of  no  more  Force  or  Efficacy  than  thefe 

Other  **.  d  Wef.  in  tit.  fi  quis 

This  Conclufion,  (a)  that  the  Teftament  doth  become  void  when  *Hq'  &c*  ff'  *'li 
the  Teftator  is  prohibited  to  alter  the  fame,  doth  proceed  not  only 
when  the  Teftator  himfelf  is  prohibited  or  put  in  Fear ;  but  alfo  (3) 
when  the  Notary  or  Witneffes  be  letted  or  flopped,  that  they  cannot e  Bar.  in  l. fin. ff.fi 
have  Accefs  unto  the  Teftator  e:  For  he  that  doth  not  permit,  is  faid  jjjj*ijjjj  -te^pr^ 
to  prohibit  f.     And  therefore  if  the  Wife  being  made  Executrix,  or  dc  'his°  qri  prohib. 
any  other  Perfon  benefitted  by  the  Teftament,   underftanding  that&c-  n- -•  Par.  conf. 

*"e  f  Par. 'con C.  n.  13, 


51 8  -  How  cTeftaments  become  'void.  Part  VII. 

the  Teftator  is  about  to  alter  his  Will,  will  not  fuffer  his  Friends  to 
come  unto  him,  pretending  peradventure  that  he  is  faft  afleep,  or  in 
a  Slumber,  or  the  Phyfician  gave  in  Charge  that  none  mould  come 
speck.traft.de  teft.  to  him  8,  or  pretending  fome  other  Excufe,  or  elfe  (all  Excufes  fet 
"lie  ciupud  Tcr.  apart)  do  for  Charity's  Sake  fhut  them  forth  of  the  Doors  >' :  In  thefe 
pr*  amore  exciufu  Cafes  the  Teftament  is  void,  in  Deteftation  of  fuch  odious  Shifts  and 
™ncckiusSubi  fu  u  Practices  ». 

up  '  Secondly,  this  Conclufion  hath  Place,  if  (4)  after  the  Coming  of 
the  Notary  or  WitnefTes,  and  Preparation  of  all  Things  neceffary 
for  the  Alteration  of  the  former  Teftament,  fome  Perfon,  of  Intent 
and  Purpofe  to  hinder  the  Altering  of  the  fame  Will,  doth  make  a 
Noife,  and  keeping  fuch  a  Stir,  exclaiming  and  quarrelling  with. 
*  Anch.  confil.557.  fuch  as  feek  to  have  the  Teftament  altered,  that  the  Teftator  being 
Menoc.  dc  Arbitr.  therewith  difturbed  and  offended,   did  not  then  alter  his  Will,  and 

]iid.  cai.  395.  n.  30  r  ,,  ■»  J 

39.  fliortly  after  died  k. 

Thirdly,  (5)  this  Conclufion  hath  Place  not  only  where  the  Te- 
ftator is  prohibited  by  Threatnings,  or  hindered  by  Fraud,  but  alfo 
when  he  is  overcome  with  importunate  Requefts,  and  fraudulent 

'  Afflift.  decif.  69.  Pcrfwafions,  not  to  alter  his  former  Teftament '. 

n.  7.  Menoc.  d.  caf. 

395.  n.  41.  hue  pertinct  quod  fcripferunt   Inno.  in  c.  petitio.  de  jurcjur.  ext.   &  Rebuff,  craft,  de  refcript. 

torn.  2.  are.  2.  glof.  3. 

Fourthly,  (6)  this  Conclufion  doth  proceed,   albeit  there  be  no 
ftronger  Proof  of  Violence  or  Impediment  offered  to  the  Teftator  in 
«  Par.  confil.  66.  this  Cafe,  than  the  Affertion  of  the  Teftator  himfclf  ™. 

n.  119.  vol.  3.  Soc. 

Jim.  confil.  148.  n.  14.  Men.  d.  caf.  395.  n.  40. 

In  thefe  Cafes  following  (7)  the  former  Conclufion  doth  not  pro- 
ceed. The  firft  Cafe  is,  when  the  Teftator  had  no  Purpofe  to  alter 
his  Teftament:  For  if  any  do  forbid  the  Teftator  to  alter  his  Tefta- 
ment, when  the  Teftator  hath  not  any  Purpofe  to  alter  the  fame- 
this  Prohibition  doth  not  hurt  the  Force  of  the  Teftament  already 
1  l.i.  ff.fi  quisa-  made  n.  The  fecond  Cafe  is,  when  the  Fear  which  is  ufed  in  the 
cod.^'nM^Mc-  Prohibition  is  vain,  or  but  light,  fuch  (I  mean)  as  cannot  move  a 
noc.  d.  caf.  395.  n.  conftant  Perfon  °.  The  third  Cafe  is,  when  the  Teftator  is  prohibit- 
V"  rM  cftf C,US  °P" C^'  Dut  not  at  t'iat  Pre^ent:  Time  when  he  intended  to  alter  his 
band.Cvi°.  voluntas  former  Teftament  ;  for  fuch  Prohibition  is  not  hurtful  P.  The  fourth 
mutandi  toft.  &  Cafe,  being  like  to  the  former,  is,  when  the  Teftator,  after  the  Pro- 
conllf  H8S°voff  nation,  might  very  well  at  fundry  Times  have  altered  his  Tefta- 
0  Par  confil  6i."n  nlcnt5  anc*  cU(^  not  q :  For  *n  not  aitcring  the  Teftament  when  he 
41.  vol. ;.  Menoc.  might,  he  feemcth  to  allow  it  and  confirm  it  r.  The  fifth  Cafe  is, 
d.  caf.  395.  n-.3*«  when  the  Teftator  is  not  compelled  by  Fear,  nor  circumvented  by 
fup?e%di  par.  5.  a. '  Fraud,  but  induced  with  flattering  Speeches  void  of  Deceit,  (fuch 
p  Soc.  fen.  conf.  as  may  become  an  honeft  Wife  or  faithful  Friend,)  not  to  alter  his 
105.  vol.  3.  Soc.  Teftament  f.  The  fixth  Cafe  is,  when  (8)  all  Things  neceffary  for 
-"vol0""  Pan  conf.  the  Alteration  of  a  Teftament  being  prepared,  the  Executor  or  Le- 
67.  n.  53.  vol.  3.  gatary,  or  other  Perfon,  with  his  Noife  or  Weeping,  doth  fo  di- 
Me.noC"Boffad  "u:  <fturb  tlic  Teftators  tnat  ne  cannot  alter  his  Teftament :  Not  of  Pur- 
de'his  qui  prohib'  pofe  to  hinder  fuch  Alteration ;   but  being  moved  with  Companion, 

&  rt.  2.  in  fin. 

h  Mar.  Soc.  Jun.  confil.  148.  n.  48.  vol.  2.  Par.  conf.  67.  n.  62.  vol.  3.  Men.de  caf  395.  n.  25.  r  Mafc.  de 
probac.  concl.  <2So.  n.  54.  Mant.  de  conjeft.  ulr.  vol.  1.  12.  tit.  i.  n.  12.  Pet.  traft.  L.  ff.  de  teft  mil.  quod 
tamen  ferio  confidcrandum  eft,  ut  per  Mant.  ubi  fupr.  &  Peck,  traft.  de  teft.  conjug.  1.  1.  c.  II.  [  Me- 
noc. d.  caf.  395.  n.  42.  Per.  L.  ulr.  ft.  fi  quis  aliq.  teft.  prohib. 

5  to 
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to  fee  the  Teftator  gricvoufly  afflicted  with  Sickncfs,  or  being  ftricken 
with  an  unfeigned  Sorrow,  through  Fear  of  the  Teftator's  Death, 
or  otherwife  overcome  with  an  honcft  or  kind  Care  or  Grief,  and 
not  able  to  fupprefs  the  Force  of  this  vehement  Paflion,  doth  burft 
into  Tears,  and  fo  with  Noife  of  his  Lamentations  doth  difturb  the 
Teftator,  that  he  cannot  proceed  in  the  Alteration  of  his  Will.  In 
this  Cafe  the  former  Teftamcnt  is  not  made  fruftrate  by  fuch  Di- 
sturbance, albeit  after  that  the  Teftator  never  had  the  like  Oppor- 
tunity of  altering  his  Teftament c.  Howbeit  the  Judge  muft  be  very  'Par.confiU7.v0l. 
wary,  and   learn  by  the  Circumftanccs  of  the  Fad,    whether  this  ?'  n'  4Vi48'D  So(i' 

£'  ,    _,        ,  }    .  ,  c  t->     i-  r  ^-  i-     •  rr-ii  n       Jun.condl.148.  vol. 

None  and  Exclamation  be  ot  Policy,  or  or  Simplicity  ".     The  fe-  2.  n. 23.  verb,  nam 
venth  Cafe  is,  when  (2)  the  Executor  or  Legatary  doth  forbid  or  dfuJ"  Prim°>  &c- 
hinder  the  Teftator  to  alter  his  Teftament.     In  which  Cafe  the  5^5.^!*$.'    '  CR* 
former  Teftament  is  void  only  in  Prejudice  of  that  Perfon  which 
doth  prohibit  or  hinder  the  Teftator  to  alter  the  fame,  but  not  in 
Prejudice  of  another  not  confenting  thereunto  x  :  Much  lefs  doth  the  *  L.  2.  fi  quis  aliq. 
Prohibition  of  that  Purpofe  by  him  who  is  to  reap  no  Benefit  by  the  teft'  Prohlb- ff- 
Teftament,  hurt  thofe  Executors  which  otherwife  mould  be  Admi- 
niftrators  in  Cafe  the  Party  died  Intcftate  y ;   unlefs  it  doth  appear  rMcnoc.d.cafsoj. 
that  the  Teftator  would  have  changed  his  whole  Teftament,   and  20.  poft.Bar._in  l. 
have  appointed  new  Executors;  for  then  this  Prohibition  maketh  tueft. prohlb.V.n!! T. 
void  his  whole  Teftament,  like  as  if  the  Teftator  had  been  compel- 
led to  make  the  feme  at  the  firft  *.  Men!"'  d"  Lt^l'. 
There  is  much  ado  in  the  Civil  Law  about  this  Queftion,  who  n.  17.  Par. 000^67. 
ought  to  have  the  Teftator's  Goods,  when  he  is  compelled  to  make  vo1, 5' 
his  Teftament,  or  hindered  that  he  cannot  revoke  his  Teftament,  the 
Prince,  or  the  Heirs  of  the  dead  Perfon.     But  with  us,  if  any  die  In- 
teftate,  the  Adminiftration  of  his  Goods  is  to  be  committed  to  the 
Widow,  or  next  of  Kin,  and  doth  not  go  to  the  Prince.,  though  the 
Executor  or  Legatary  be  unworthy. 

§.  XIX.    When  he  that  is  made  Executor  cartnot  or 
will  not  be  Executor. 

1.  Thovgh  the  'Executor  be  incapable,  the  Legacies  are  ft  ill  due. 

2.  The  Executor  ought  to  be  capable  of  the  Executor  Jin  p  at  three 
fever al  Times. 

3.  It  is  futficient  for  the  Legatary,  if  he  be  capable  of  the  Lega- 

cy at  the  Teftator  s  "Death. 

4.  What  if  the  T)ifpojition  be  conditional. 

ALbeit  (1)  where  he  that  is  named  Executor  in  the  Teftament 
cither  cannot  or  will  not  be  Executor,    by  the  Laws  of  this 
Realm  the  Legacies  bequeathed  in  the  fame  Will  are  ftill  due,  and 
to  be  paid  by  fuch  as  fhall  have  the  Adminiftration  of  the  Goods  of 
the  Deceafed  a:    In  which  Cafe  the  Will  is  to  be  annexed  to  the 'Brook  Abridg.tir. 
Lettei     )f  Adminiftration  (as  heretofore  I  have  declared  b :)  Yet  by  prThujus2  regnT' 
Reafon  of  the  Incapacity  or  Refufal  of  the  Executor,  fuch  Difpofi-  nam  fecus  eft  pre 
tion  is  thereby  deprived  both  of  the  Name  and  Nature  of  a  Tefta-  «vili,   h*rcditate 

1   r       1       n  •     r  •  1  !•     t         n  non  adita.  L.  I.  in 

ment c  ;  and  lo  the  Party  is  laid  to  die  Inteftate.  fin.  de  injufto  te- 

ftim.  L.  fidei  com- 
roiffum.  de  leg.  i.  L.  imperator.  de  leg.  z.  ff.  licet  hoc  non  fit  indiftinfte  verum,  ut  per  Vigelii  method,  juris 
civil,  a  quo  tradira  eft  regtila  cum  plurimis  limitationibus  &  fublimitac.  1.  iz.  c.  9.  b  Supr.  part.  1.  §.4. 

a.  6.        c  Inltir.  lit.  de  bar.  qux  ab  inteftat.  dcf.  in  princ.  Brook  ubi  fupr. 

I  fhall 
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I  [hall  not  need  to  repeat  here  particularly,  by  what  Means  the 
Executor  may  become  incapable  of  the  Executorinip. 

This  one  Thing  I  thought  good  to  note  in  this  Place,  that  by  the 

Civil  Law,  (2)  he  which  is  named  Executor  muff  be  capable  of  the 

*  §.  in  extraneis.  Executorfhip  at  Three  feveral  Times  d.     Firft,  at  the  making  of 

lr.rtit.de  hsr.qual.  the  Teftament  i   for  then  it  taketh  his  Subance  or  Being  c.     Second- 

£  rfeart"a'  t^  ^'     'dt  the    rimC  °f  the  Deatn  °f  the  '^eftatori  for  tnen   the  Tefta- 

fcP5o£Tb  iilo  §'.  ment  rcceiveth  his  Strength  and  Confirmation  f.  Thirdly,  at  the 
adnotavi.  Time  of  the  Probation  of  the  Will,  and  undertaking  the  Executor- 

M-'StSS?  miP  i  for  then  the  Teftament  cntereth  to  his  EfTed  and  Execution  8. 
f  idem  Porcus  in  Hovvbeit  it  is  (3)  fuificient  in  a  Legatary,  if  he  be  capable  of  the 
eod>  $'  u- j  Legacy  or  Devife  at  the  Time  of  the  Death  of  the  Teftator  h  ;  un- 

vis  JaC  hifceqr«S-  lefs  the  Devife  be  not  pure  and  limple,  but  conditional :  For  in  con- 
nibus  totus  nonac-  ditional  Difpofitions  both  the  Executor  and  alfo  the  Legatary  muft  be 
Jui'aHa's  mSK  capable  at  the  Time  of  the  Performance  or  Exiftence  of  the  Condi- 
atque  (ut  iilc  in-  tion  '.  As  for  any  other  Time,  whether  it  be  betwixt  the  Making  of 
quit)  fundamenta-  tne  WjH  and  the  Teftator's  Death,  or  betwixt  his  Death  and  the 
IhSdicKhriS  Probation  of  the  Will,  it  skilleth  not :  For  though  the  Executor  be 
Porcum  in  d.  §.  thcn  incapable,  it  hurteth  not  k  ;  efpecially  if  (4)  the  Difpofition 
Lnum.t  i.'s.  dc  be  conditional :  For  then  it  is  not  required  in  the  Executor  (much 
hxre.  inft'it.'in  fin.  lefs  in  the  Legatary)  that  he  be  capable  at  another  Time,  faving 
Pcckius  Traa.  dc  on]„  at  tne  f  ime  0f  Exiftence  or  Performance  of  the  Condition,  no 

teftam.  conjug^.4.  ^ ^  ^  ^.^  rf  ^  ^   QV  Death  q£  ^  TeftatQr  ,# 

TheH  com.   op.  §.  ,.  '     '  .  .-.»•      1    .■"•■■   ■ 

Inftitutio.  q.  28.  n.  4.  '  Bar.  Graff.  &  Peckius  ubi  fupra.  k  §.  in  extraneis.  Inftit.  de  hatred,  qual.  & 
differentia.  '  Alex,  in  L.  s.  ft",  de  vulg.  &  pub.  fup.  n.  11.  Graff,  d.  §.  Inftitutio.  q.  z8.  n.  5.  quat  op.  com. 
eft,  licet  non  defint  qui  contrariam  teneant. 

If  the  Executor  do  refufe  to  undergo  the  Burthen  or  Office  of  an 
Executor,  then  he  lofeth  whatfoever  Legacy  is  left  unto  him  in  the 
m  Bar.  &  sichard.  Teftament m  ;  faving  as  elfewhere  is  recited  n. 

in  L.  fi  legatarius. 

C.  de  legatis.        ■  Supra  part.  6  §.  3. 
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§.  XX.  Of  Ademption  of  Legacies. 

1.  By  what  7/iea??s  Legacies  beco?ue  void. 

2.  Ademption  of  Legacies,  what  it  is. 

3.  Ademption  of  Legacies  twofold. 

4.  The  Teftator  may  at  any  'Lime  alter  his  With  either  wholly,  or 

in  Tart. 

5.  Ademption  of  Legacies  not  to  be  pre  fumed. 

6.  Corn  in  the  "Bam  being  bequeathed,  whether  the  fame  being 
fpent,  and  other  Com  there  at  the  'Death  of  the  deflator,  the 
Legacy  be  extinguifhed. 

7.  Whether  the  Ship  bequeathed  being  altered  and  renewed,  the 

Legacy  be  extinguifhed. 

8.  Whether  the  Houje  bequeathed,   being  by  Tiece-meal  re-edified 

and  renewed,  may  be  recovered. 

9.  What  if  the  Teftator  do  voluntarily  pull  down  the  Houfe,  and 

ereB  another  in  'Place  thereof? 

10.  What  if  the  Houje  be  burned,  or  blown  down,  and  another  e- 
reUed  ?  Whether  may  this  new  Houje  be  recovered  ? 

1 1.  An  Anfwer  to  a?i  Objection. 

1  2.  Whether  by  neceff'ary  Alienation  of  the  Thing  bequeathed,  the 
Legacy  be  adempted. 

13.  What  if  the  Alienation  be  voluntary?  is  the  Legacy  extin- 
guifhed ? 

14.  What  if  the  voluntary  Alienation  be  void  in  Law  ? 

15.  What  if  the  Teftator  fioould  redeem  the  Thing  alienated? 

16.  Whether  Lands  devifed,  alienated,  and  redeemed,  may  be  re- 
covered. 

17.  The  Reafons  of  either  Law  being  contrary  in  this  Point. 

18.  If  the  Thing  bequeathed  be  pledged,  it  is  not  thereby  adempted. 

19.  Whether  the  Receiving  of  the  Debt  bequeathed  by  the  Te ft at or 
be  an  Adempt'1071  of  the  Legacy. 

20.  A  Flock  of  Sheep  being  bequeathed,  whereof  one  alone  is  lefty, 
whether  that  one  be  due. 

MAny  other  (1)  Means  there  be  whereby  the  Teftamept,  which 
was  good  at  the  Beginning,  becometh  void  afterwards  * :  But «  Centum  penec?- 
it  were  too  long  to  rehearfe  them  all:    Let  it  fuffice  therefore,  that  ^  ?eft?m  com  me" 
I  have  fpoken  of  fuch  as  haply  may  the  ofter  fall  out  in  Fact.    Now  morat  Vaf.  de  fuc- 
it  remaineth  that  I  fpeak  of  fuch  Means,  whereby  Legacies  given  ceff.  refoluclib.  1. 
and  bequeathed   by  the  Teftator  become  void.     Of  which  Means 
fome  do  proceed  from  the  Fact  of  the  Teftator  b  :   Some  have  Re-  bHocipfo.§.&§.feq, 
lation  to  the  FacT:  or  Perfon  of  the  Legatary  c  :   Some  to  the  Thing  *  inf.  §§.  22.8c  22. 
bequeathed  d  :  *  infra  §.  ulv. 

Demife  of  Lands  for  twenty-one  Years,  under  the  Rent  of  a  Pep- 
per-Corn, with  a  Rc-demife  for  twenty  Years  and  eleven  Months 
paying  600  /.  per  Annum  for  the  firft  feven  Years,  and  a  Pepper- 
Corn  for  the  Refidue  of  the  Term;  this  was  for  fecuring  the  Pay- 
ment of  3000  /.  which  was  paid  accordingly  ;  but  before  it  was  paid 
the  Teftator  devifed  all  his  Lflate  whatfoever  to  his  Executors  in 
Truff,  to  pay  his  Legacies,  and  that  they  fhould  difpofe  One  thou- 
[and  Marks  to  fuch  Perfon  as  the  Defendant  Elizabeth  mould  ap- 

X  x  x  point., 
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point,  &c.  The  Demife  and  Re-demife  were  expired,  and  by  Con- 
fequence  the  Legacy  of  One  thoufand  Marks  is  extind;  becaufe  it 
was  to  iffue  out  of  the  Re-demife,  there  being  no  other  Eftare  to 
fatisfy  the  fame;  for  the  perfonal  Eftate  of  the  Teftator  fnall  not 
Hand  charged  with  it.  Chanc.  Cafes  464.  Morgan  verfus  Morgan. 
einftit.tir.de  ademp.  In  Rcfpect  of  the  Facl:  of  the  Teftator  are  Legacies  made  void  e- 
&  tranfla.  legator,  fpccially  by  Ademption,  and  by  Translation  of  the  Thing  bequeath- 

8ctit.dcadimcn.vcl      1  e 

»  dd.  in  d.  Rub.de  Ademption  (2)  is  a  Taking  away  of  the  Legacy  before  bequeathed  f : 
ademp.  &  tranflac.  ^yanflation  is  a  Beftowing  of  the  Legacy  bequeathed  upon  fome  o- 
^Minfin'.^n  d.R«b.  ther  Perfon  8.  Ademption  may  be  without  Tranflation,  but  Tr-anf- 
1.  Minfin.ubifupra.  lation  of  a  Legacy  cannot  be  without  Ademption  h. 

Wefen.   in  tit.  de 

adimen.  vel  transferend.  leg.  ff. 

>  Wefen.  in  d.  tit.  Ademption  (3)  of  Legacies  is  two-fold,  expreffed,  and  fecret  K 
dc  adimen.  leg.  ff.  £^r0£  when  the  Teftator  doth  by  Words  take  away  the  Legacy 
men2!?.3^6  ^'  before  given  k :  Secret,  when  the  Teftator  doth  by  Deeds  without 
rL.rcm?egatarn.dc  Words  take  away  the  Legacy ;  as  when  he  doth  give  away  the  Thing 
adimen.  leg.  ff. '  bequeathed,  or  doth  voluntarily  alienate  the  fame  before  his  Death  K 
n.  l.  3.  de  re  jud.  It  is  (4)  lawful  for  every  Teftator  m,  fo  long  as  he  liveth,  to  re- 
L.3. dercg.jur.ff.  voke  or  ajter  his  Will",  either  wholly  or  in  Part0,  either  in  the 
lets'  de  *  imCn"  fame  Will  or  in  another  P,  iimply  or  conditionally. 

0  L.  ult.de  adimen.  ..... 

lee.  ff.  f  Quod  fi  alio  teftamento  infolenni  fiat  aderoptio,  tunc  non  ipfo  jure,  fed  ope  exceptions,  tollitur 
leg."  Graf.  Thefaur.  com.  op.§.  legal,  q.  78. 

When  the  Teftator  doth  exprefly  revoke  the  Legacy,  it  is  not  ma- 
terial whether  he  do  ufe  Words  direct  contrary ;  as,  /  do  not  give,  I 

1  L.  t.&  3.  ff.  dea-  j0  mt  bequeath,  or  any  other  Words  whatfoever,  fo  that  his  Mean- 

dimen.  leg.  Inftit. ._  q 

tit.de  ademp.  legat.  lllfo     J    3    X*     ,    n      r  t  ..  ,  r  j     1  1 

Ademption  (5)  or  Legacies  is  no  more  to  be  prelumed  than  the 
r  Bald,  in  L.fiplu- Revocation  of  the  Teftamcnts r,  unlefs  it  be  proved  f.  And  there- 
ribus.  ff.  dc  leg.  1.  fore  (6^  if  the  Teftator  do  bequeath  all  the  Corn  in  his  Barn,  and  af- 
uk!nvoidi.  iTtit.I  ter  the  making  of  his  Will,  the  Teftator  furviveth  until  all  the  Cora 
n.  2.  be  fpent,  and  other  Coin  put  in  the  Place  thereof1:  This  Spending 

t  L.  eum  qui  vo-  Qf  tjlc  Qom  [s  no  Ademption  of  the  Legacy ;  and  therefore  the  Le- 
bac[atC"  'dCpr°"  gatary  mail  have  fuch  Corn  as  is  found  in  the  Barn  when  the  Te- 
t  Secus  fi  non  fit  ftator  dieth  u,  unlefs  the  Corn  found  in  the  Barn  at  the  Death  of  the 
rcpofuum  per  mo-  Teftator  be  greater  in  Quantity  than  was  the  Corn  at  the  Time  of 
dum  furrogadonis,  tj     Wjj  making;   for  fo  much  is  due,  but  not  a  greater  Quantity 

ait  Angel  to    L.  G    .  \       c  a  ■*•  •     -    " 

fervus.  §.  qui  quin-  than  was  the  hrit  x. 

que.  ff.  de  leg.  i. 

Mafc.  de  probac.  concluf.  1283.  n.  33.         u  Bar.  in  d.  §.  qui  quinque.  Mantic.  de  conje&.  ult.  vol.  1.  12.  tit.  2. 

n.o.         *  Paul.dcCaftr.  in  d.  §.  qui  quinque.  Mafc.de  probac.  d.  concl.  1283.  n.  33,  34. 

Likewife  if  (7)  the  Teftator  do  bequeath  a  Ship,  and  afterwards 
doth  by  Piece-meal  repair  and  renew  the  fame,  fo  there  remaineth 
nothing  of  the  old  Ship  but  only  the  bottom  Tree:  Here  is  no  A- 
■demption  of  the  Legacy,   and  therefore  the  Legatary  may  recover 

>•  L.  quod  in  rerum.  the  whole  Ship  y . 

§.  &  fi  navem.  if.  de 

leg.  1.  Spiegel.  Lexic.  verb,  carina.  Mantic.de  conjeft.  ult.  vol.  1.  12.  tit.  a.  n.  7. 

Or  if  (8)  the  Teftator  do  bequeath  an  Houfe,   and  afterwards  by 
Piece-meal  repair  the  fame,  fo  that  there  is  no  Part  of  the  old  Mat- 
ter or  Stuff  lemaining  j  the  Will  of  the  Teftator  is  not  hereby  pre- 
1  fumed 
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fumed  to  be  changed,    and  therefore  the  Legatary  may  recover  the 

Houfe  fo  repaired  a.     For  it  is  deemed  to  be  the  fame  Houfe  frill  in  a      f  . 

Law,  as  in  the  former  Cafe  it  is  deemed  to  be  the  fame  Ship  b.  J.  a  domisfff'd'e 

leg.  1 . 
b  Jaf.  in  5.  fi  domus.  n.  i.  Mafcard.  dc  prob.  conclu.  1280.  n.  21.  Zaf.  in  d.  §.  &  fi  navem. 

But  if  (9)  the  Teftator  did  at  once  voluntarily  pull  down  all  the 
whole  Houfe  bequeathed,  and  did  afterwards  creel  a  new  Houfe  in 
the  fame  Place  ;   then,  by  the  Civil  Law,  the  Will  of  the  Teftator 
is  prefumed  to  be  changed,  and  the  Legacy  extinguifhed  c.     And  e  pailj  dc  Caftr  ' 
although  by  the  Laws  of  .this  Realm  it  may  be  otherwife  in  Con-  d.  5.  fi  domu's.Man- 
tra&s  and  Covenants  amongft  fuch  as  be  living  d  :  Admit  it  were  fo,  tic[  d,e  C0"Jca;  ulr' 
(as  in  fome  Sort  it  is  anfwcrable  to  the  Civil  Law  eJ  yet  the  Rea- 1°6.  '  *"  '"'  2' 
fon  of  the  Difference  is  not  obfeure,   which  is  this :    In  Contracts  d  Id  quocl  r°n  &- 
Covenants,  and  Grants  made  amongft  fuch'  as  be  living,  he  to  whom  JJjJ  f"]lhi  nuncia- 
this  or  that  is  lawfully  granted,  hath  a  certain  Right  and  Intereft;  Inreliige  quoad 
therein  f,  which  w'ithout  his  Confent  ought  not  to  be  impaired  e ; )Ura  .reaHa>   qu°- 
and  whatfoever  is  builded  upon  another's  Ground  yieldeth  thereunto,'  S£»™«2^&d& 
and  thereby  becometh   his  which  is  the  Owner  of  the  Ground  h.  reftiturum  cenfemr 
But  in  a  Teftament  or  Laft  Will  there  is  no  fuch  Right  derived  to  ^IbkuS^ffiT 
the  Legatary  in  or  to  the  Thing  bequeathed,  until  the  Teftator  befervir.verb'pr^0 
dead  * :   And  therefore  if  in  the  mean  Time  the  Teftator  do  alter  f  Ear' &  alii  in  d- 
his  Mind,    (which  Alteration  is  manifeft  as  well  by  Deeds  as  by  I  i^'id  quod  no- 
Words  k,)  in  this  Cafe  the  Legatary,  which  hath  no  Right,  cannot  ftrunudereg.jur.tf. 
make  fuch  Claim  to  the  Thing  bequeathed  as  another  may  do,  to  folo'  £lmd  in  fuo 
whom  a  Thing  is-eovenantcd  or  granted,  and  fo  hath  a  Right  and  divif.  "  -tererum 
Intereft  therein  1.    Indeed  if  the  Teftator  were  dead,  and  fo  a  Right .;  Ban  in  d-  L-  fi 
in  the  Legatary,  and  then  the  Heir  or  Executor  mall  pull  down  the  ieg.'.T  verb?1  die! 
Houfe  devifed,  and  erect  a  new  Houfe  in  the  fame  Place,  the  Lega-  crl°- 
tary  might  recover  the  new  builded  Houfe  m :    But  being  pulled  rar"nrrr"wfff"Cm 
down  by  the  Teftator  whiles  as  yet  there  was  no  Right  or  Intereft !""" ti*.  die  adlmln! 
in  the  Legatary,  the  Legacy  is  extinguilhed  n,  as  is  aforefaid  :  Un-  \c&  ff-  n- 2&  4- 
lefs  a  contrary  Meaning  be  proved  in  the  Teftator,  viz.  that  he  did  ^ibid^.5',?' & 
not  intend  to  revoke  the  Devife,   by  deftroying  the  fame  devifed  °  ;  "  L.  domos.de  leg. 
becau'fe  peradventure  he  did  proteft  P,  before  he  caufed  the  Houfe  I' «  &  ^'  *?D' 
to  be  pulled  down,  that  he  did  not  thereby  mean  to  make  void  theita  ^u°i:idi 
Devife  j  or  after  the  Re-edifying  thereof,  did  ratify  and  confirm  his  mus-  Mafcard.  de 
former  Will  <* ;  or  did  manifeft  his  Meaning  by  other  equivalent  Con-  rro^c-C0»cJ-IiS°- 
je&ures.     Without  which  Proof  of  fuch  the  Teftator's  Meaning,  the  °  Eo'd.  5.  G  domus. 
Legacy  is  fo  furely  extinguifhed,   that  albeit  the  Teftator  did  pull  P]L:-ac  fi  ^er,ci-  §• 
down  the  Houfe  with  Intent  to  re-edify  the  fame,  or  to  make  it  big-  S|"olTbi  Bald."" 
ger r,  and  albeit  it  were  re-edified  of  the  fame  Matter  or  Stuff f,  yet q  Ars-  L-  }■  §■  r. 
it  cannot  be  recovered  as  due  to  the  Legatary  :   For  now,  having  a  AbriJ.^if'  K; 
new  Form,  it  is  not  the  fame,   but  another  Houfe  * ;   and  fo  being  n-8- 
another  Thing  than  that  which  was  bequeathed,  how  can  it  berieht-  \  ^1r'  i,nc!' L,fi  Ita 
ly  challenged  by  the  Legatary  «•  ?  5      £  ^tnlT l' * 

»"/•  ■     j    r  r   1  »»/-ii  1  r  Paul-  dcCaltr.& 

Jaf.  in  d.  §•  fi  domus.  Mafc.  de  probac.  concl.  1280.  n.  25.        *  Iidem  Caftr.  Jaf.  &  Mafcard.  ubi  fupra.  Maf- 
card. dc  probac.  concl.  1180.  n.  25.        ■  Vide  DD.  in  L.  inter  ftipulancem.  tf.  de  verb,  oblig. 

What  if  (10)  the  Houfe  bequeathed  be  blown  down  with  Vio- 
lence of  the  Wind,  or  be  confumed  with  Fire,  or  otherwife  by  ca- 
fual  Means  deftroyed  againft  the  Will  of  the  Teftator,  and  a  new 
Houfe  crefted  by  the  Teftator  in  the  Place  where  the  former  ftood  ? 
whether  may  the  Legatary  recover  the  Houfe  newly  erected  ?   By 

X  x  x  2  the 
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"jafinL.domus.ff.  the  Opinion  of  fome  he  may  x.     For  if  the  Teftator  had  not  ended 

t  fiCkI*le?at.1.'fi  *  new  Houi^  bY  the  Civil  Law  thc  Ground  whereon  the  Houfe  did 
domiis.eocUit.n.15.  ftand  mould  belong  to  the  Legatary  J'.  Seeing  then  the  Ground  is 
;  L.fi  grege  legato.  ti-;e  Legatary's,  it  followeth  that  the  Houfe  is  the  Legatary's  alfo  z. 
PauKdeCaftr.'ind"  Howbeit  the  Author  of  this  Opinion  in  another  Place  is  of  another 
§.  fi  damns,  verb.  Opinion  a:  Which  Opinion  is  alfo  commended  of  other  Writers  as 
fed  pone.  &  ibi  Jaf.  raore  agreeable  to  Law  b,  becaufe  this  Houfe  is  another  Houfe  than 
"  L.  fi  fervum  filii.  that  which  was  bequeathed.  And  again  the  Text  of  the  Civil  Law 
§.  fi  areae.ff.de  leg.  is  plain,  that  the  Houfe  bequeathed  being  deftroyed,  if  the  'Teftator 
Ca$x"'ubi  fijpr."  dC  build  another  in  the  fame  'Place,  the  Legacy  is  extinguifhed,  unlefs 
» jaf.  in  l.  domus.  the  Meaning  of  the  cfeftatcr  were  otherwije  c.  Seeing  then  the  Text 
ff.  deieg.i.  n.13.  foth  not  diftinguifli  of  the  Means  whereby  the  Houfe  is  deftroyed, 

bMafcar.Tratt.de       .  ,  °.  J  J       3 

probac.conci.1280.  neither  may  we  d. 

n.  27.  cc  Mantic.de 

coiiieft.  uh.  vol.  lib.  12.  tit.  2.  n.6.        c  Text,  in  d.  §.  fi  domus.        d  Mafc.  &  iMantic.  ubi  ftipra. 

To  the  (it)  former  Reafon,  that  the  Ground*  had  belonged  to  the 
Legatary,  if  the  Teftator  had  not  buildcd  a  new  Houfe,  ergo  the 
Houfe  alfo  j  it  is  anfwered,  that  if  it  were  granted  (which  of  divers 
eRaph.Cu.Pen-.de  is  denied)  that  thc  Ground  mould  belong  to  the  Legatary  e  -3  yet 
BeXU&?bnd".ndiT  fllould  'lt  not  belong  unto  him  as  Principal,  but  as  Accefiary,  or  Part 
fBa'r.Paul deCaftr.  of  the  Houfe  bequeathed  f :  And  therefore  being  but  AccclTary,  it 
jafind.§.fi  domus.  ^q^  not  reccivc  any  other  Accefs  or  Augmentation  8.  Howbeit, 
PaS  dcBCaJ? M  forafmuch  as  thefe  Qucftions  about  Houfcs  devifed  by  Will,  after- 
fup.  wards  deftroyed,  and  then  re-edified,  are  rather  to  be  determined  by 

the  Laws  of  this  Realm  than  by  the  Civil  Law;  I  do  willingly  yield 
the  Matter  into  their  Hands  to  whom  it  principally  appertained!. 
Hushandsv.Hasbands     The  Teftator  having  laid  the  Foundation  of  his  Houfe,  and  in- 
1  Vera.  95.  tending  to  build  it,  did  by  his  Laft  Will,  (which  was  made  before 

the  Statute  of  Frauds,  (jc-)  devife  his  Lands  for  railing  Portions  for 
his  younger  Children,  and  for  paying  his  Debts,  and  appointed  that 
400/.  fhould  be  laid  out  in  Building  and  Finifhing  his  Houfe;  but 
he  lived  feveral  Years  after  he  made  this  Will,  and  laid  out  above 
400/.  upon  this  Houfe,  and  died,  leaving  it  unfiniihed :  This  Will 
was  defective  in  Form,  for  not  being  fubferibed  by  the  WitnelTes 
according  to  the  Statute,  (fc.  fo  that  it  was  void  as  to  palling  any 
Lands;  but  the  Heir  at  Law  would  have  this  400  /.  raifed  out  of  the 
perfonal  Eftate,  and  laid  out  upon  the  Houfe,-  but  it  was  decreed 
that  it  fhould  not,  for  by  the  Teftator's  laying  out  the  400  /.  in  his 
Life-time,  for  the  fame  Purpofe  as  directed  by  his  Will,  he  had  ta- 
ken away  the  Devife  thereof,  as  he  had  before  appointed. 
»  L.  fidei  commifl".  Furthermore  if  (12)  the  Teftator  being  conftrained  by  Need  h,  as 
§.  fi  rem.  ff.  de  leg.  j  •    Debts,  or  to  provide  him  Food,  or  other  like  NecciYaries '« 

2.  L.  rem  legatam.        r    /  3  ....       ,r      ,.  ,      _..  ..      ,.      .  .       ,     r        ,  , 

ff.  de  adimen.  leg.  do  as  it  were  unwillingly  alienate  the  Thing  by  him  before  bequeath- 
■  m"  f  a  '  5  fi  e<^>  tn*s  *s  n0  Ademption  of  the  Legacy  k;  and  therefore  is  the  Exe- 
rem'.'inftft.delcga.  cutor  bound  to  redeem  the  fame,  or  to  pay  the  juft  Value  thereof  to 
Berous  q.  9.  Adde  t|ic  Legatary :  Unlefs  he  prove  that  the  Teftator  did  purpofe  by  the 
S.ter^Tnni'fame  Alienation  to  take  away  the  Legacy1 ;  or  unlefs  the  Legacy 
liari,  five  ex  lege,  were  conditional,  and  the  Alienation  made  before  the  Condition 
utraque  impedit  wcre  extant  or  accomplished  m.  But  (13)  if  the  Teftator  not  con- 
vocaltioms°nCiegat.  {trained  by  Neceffity  do  of  his  own  Accord  alienate  the  Thing  be- 

Mafcard.  de    pro-  _  ,  '■ 

bac.  concl.  1280.  n.  126.  k  d.  L.  fidei  commifl".  §.  fi  rem.  '  d.  §.  fi  rem.  Inftit.  de  lega.  Mafc.  de  prob. 

d.  concluf  1180.  n.  127.        "'  L.  Stichum.  ff.  de  lega.  1.  Bald,  in  L.  3.  C.  de  lega.  n.  6, 

1  queathed, 
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queathcd,  (as  if  he  giveth  the  fame  freely  n,  or  do  fell  the  lame  of"  L- rem  legatam. 
Intent  to  gain  thereby0;)  this  is  an  Ademption  of  the  Legacy  P.  !F'Jj^JndeD',e8*' 
Which  Cbnclufion  (14)  hath  Place,  although  the  Gift  or  Alienation  ?  Bar.  &  alii  in  L. 
be  void  in  Law  9.  For  it  is  fufficient  in  Laft  Will'-,  for  the  revoking  rcm  legatam.ff.de 
of  a  Legacy,  that  the  Teftator's  Meaning  do  appear  even  by  an  Act  ?dlT\Ief  &  in 
otherwifc  miufhcicnt r.  „  L.  ]cgatum_  §_  pa_ 

„.T  ,.  r      j  ,t  r-r-  /-.  ter"  **•  ^e  arfimen.. 

lega.  Bar.  in  L.  cum  domtn.  §.  fin.  de  pecul.  leg.  i.  Socin.  fen.  confil.  104.  n.  11.  vol.  5.  Covar.  in  Rub.  de 
tefta.  extra.  2.  part.  n.  21.  Mant.  dc  conjeft.  ult.  vol.  1.  12.  tir.  6.  n.  2.  quod  locum  habct  tametfi  lc^atum 
fucrit  ex-proffum  legutum.  Et  b=cc  fententia  verior  eft  8c  reccptior,  teftibus  Mant.  ubi  fiipr.  Mafcardo  de 
probatione  concl.  12S0.  n.  98.  Gabriel,  conf.  103.  Idem  juris  eft,  fi  fafta  alienatione  dominium  non  fit  tranf- 
latum.  Mant.  d.  tir.  6.  n.  3.  Mafc.  d.  concl.  1280.  n.  100.  Et  licet  non  defint  magni  nominis  Incerpretes  qui 
in  contraria  ftant  fententia;  Per.  L.  prasdia.  §.  libert.  de  Inft.  leg.  Falfiflima  tamen  eft  norum  fententia  fi 
verum  dkat  Gabr.  d.  confil.  103.  Tu  vero  die  ut   per  D.  Gcntilem,   acutiflime  de  hac  re  differ.  1.  1.  ep'ift. 

2.  n.  21.  verb,  advert.  Graff.  Thef.  com.  op.  §.  legat.  q.  78.  in  fin. 


Covar.  in  d.  Rub.  part. 


.ft'. 


Secondly,  this  Conclufion  (15)  hath  Place,  although  the  Teftator 
fliould  redeem  the  Thing  alienated,   the  Alienation  being  lawful  f . r  L.  cumfervns 
And  therefore  if  the  Legatary  mould  after  the  Death  of  "the  Tefta- de  adimei1,  les' 
tor  demand  the  Legacy  alienated  and  redeemed,  his  Petition  were 
to  be  repelled,  unlefs  he  did  prove  a  new  Will  of  the  Teftator,  or 
fome  Approbation  or  Ratification  of  the  former  Will,  after  the  Re- 
demption of  the  Thing  alienated1 ,-  or  unlefs  the  Legacy  be  of  Free- '  d.  L.  cumfcrvus. 
dom  from  Bondage  u,   or  given  to  fome  godly  or  charitable  Ufe  x; »  L.  verum  ff.  de 
or  unlefs  the  Alienation  were  neceflary,  not  voluntary  y ;  or  unlefs teft-  .manumiff. 
the  Legatary   be  near  of  Kin   or  allied  unto   the  Teftator  z.     In  \  rem^Ke^eg! 
thefe  and  in  fome  other  Cafes  the  Legacy  redeemed  may  be  reco-  Mant. d.  tit. <j.  n. 6. 
vered,  as  if  the  fame  had  never  been  alienated  a.     Peradventure  alfo  Mi)fCl  d"  concluf- 
by  the  Laws  of  this  Realm,  (16)  Lands,  Tenements,  and  Heredi-  v  Bakind.  Lcum 
taments,   being  firft  devifed,    and   after   the  Alienation   redeemed  fcrv".s-. 
may  be  recovered,    as  if  the  fame  had  not  been  alienated  b.     The  dt'conT tVcwof. 
(17)  Rcafon  of  this  Law  may  be,  becaufe  the  Alienation  doth  not  Mafcd.conci.1280. 
defeat  the  Will,  which  is  not  as  yet  of  any  Force  until  the  Teftator  "^ *£  d 
be  dead  c.     But  the  Reafon  of  the  Civil  Law  is,  becaufe  by  this  vo- 1280.  n.  108,  109J 
luntary  or  unconftrained  Alienation,  or  Gift  of  the  Thing  bequeath- &c-  llbi  alias  vi- 
ed, being  an  Aft  contrary  to  the  former  Aft  of  the  Teftator,  his  g^'^Ses?" 
Will  and  Meaning  (which  is  the  Life  and  Soul  of  the  Teftament)  is "  Brook  Abridg.  tir. 
ftraishtways  prefumed  to  be  changed  d,  and  confequently  the  Leea-  ?£vife,"  "'  f    . 

in  f       r  j       j  \   i_    *.  j-     I  -j       11     Brook  eodem  loc. 

cy  not  to  be  aileep,  (as  iome  do  dream  J  but  to  be  quite  dead  and  <<  Aretin.  in  §.  fi 
e>;tinguiihed  e:  And  being  once  dead,  cannot  eafily  be  awaked,  but rcm-  Inft-  de  leg. 
ftandeth  in  Need  of  a  new  Confcnt  or  other  lively  Aft  before  it  can  J^Jj?'.  ™nag; 

be  revived  f.  deprobac.  concluf. 

12S0.  n.  190.  Sich. 
in  L,  3.  c.  dc  leg.   n.  5.        «  Sich.  in  d.  L.  3.    c.  dc  leg.  n.  5.  8.        f  L.  cum  ferv.  ft.  de  adim.  lega. 

If  (18)  the  Thing  bequeathed  be  not  fully  alienated,  as  if  it  be 
pledged  or  pawned,  the  Legacy  is  not  thereby  extinguished  8  :    And  8  L<luJ  poft.C.  de 
therefore  the  Executor  in  this  Cafe  is  bound  to  redeem  the  fame,  and  cg*  n" 
to  reftore  it  to  the  Legatary,  or  to  pay  the  Price  thereof,  if  he  fuffer 
it  to  be  forfeited  h.     Likewife,  if  fome  Part  only  of  the  Legacy  be b  Ifta™  c°n<=l;  Hmi- 
alicnated,  the  other  Part  not  alienated  is  due,  and  may  be  recovered ' :  Mafc'  de"  proba- 
Unlefs  it  be  proved  that  the  Teftator  did  mean  by  alienating  Part, 'lone  concl.  12S0. 
to  take  away  the  whole  Legacy  k.     Or  if  the  Legacy  be  alternative,  "eUm'vkicas qUem 
as  if  the  Teftator  bequeath  fomething,    or  the  Value  thereof;   the  •  si  rem.inft.de  leg. 
Thing  being  alienated,  yet  may  the  Value  be  recovered  l.  *  Eod-  $: in  fin- 

0  '  Bald.  &  Paul,  de 

Caftr.  in  1. 3.  C.  dc 
IfJeg. 
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If  (19)  the  Teftator  doth  bequeath  an  Obligation,  or  a  Sum  of 
Money  due  unto  him,  and  afterwards  the  Debtor  unprovoked  doth 
voluntarily  pay  the  Debt  due  unto  the  Teftator ;  the  Receipt  of  the 
q  L.  fidei  com-  fame  is  no  Ademption  of  the  Legacy  1;  but  if  the  Teftator  do  pro- 
frdeVJ^Manr.'  voke  the  Debtor  to  make  Payment,  then  by  Receipt  thereof  the  Le- 
deconjea.  ult.voJ.  gacy  is  extinguifhed  r  j  unlefs  the  Legatary  be  able  to  prove  that  the 
J.*"-  "*•  2: *•  l9'  Teftator  did  not  thereby  mean  to  revoke  the  Legacy  f ;  for  that  per- 
&ibi  Bar.  s/aiTi'.  adventure  the  Teftator  exacting  and  receiving  the  Money  did  Jay 
L.  pater,  ff.  de  a-  it  up,  and  fafely  keep  it  for  the  Legatary  c  ;  or  did  utter  in  Words 
Sria^cond!  t^iat  ^c  did  not  intend  thereby  to  revoke  the  Legacy  u  ;  in  thefe 
12S0.  n.  130.       '  Cafes  the  Legacy  is  not  revoked  x. 

f  d.  §.  fed  fi  rem. 

*  Eod.  <j.  fed  fi  rem.  &  ibi  Bar.  in  fin.  &  Bald,  circa  med.        *  Bar.  in  d.  §.  fed  fi  rem.        5  Vide  Mafcard. 

d.  conclufc  1280.  n.  132,  133. 

Where  a  certain  Quantity  is  twice  bequeathed  'tis  twice  due,  if  in 
two  diftind  Writings,  as  in  a  Will  and  in  a  Codicil ;  but  if  in  one 
Writing  it  doth  not  make  the  Legacy  double. 

Finally,  (20)  if  the  Teftator  do  bequeath  a  Flock  of  Sheep,  and 

afterwards  the  Number  decreafing,  they  become  fewer  than  a  Flock 

j L- fi  §«$*•  ?■ de  (a  Flock  confifting  of  ten  at  the  leaft  Y3)  be  it  that  of  all  the  Flock 

leg.  i.  &DD.ibid.  there  be   kft  but  one  i    in  this  Cafe  the   wm  of  the  Tcftator  is   not 

prefumed  to  be  altered,  nor  the  Legacy  adempted  ;  and  therefore 
jc§- fi  grex.inft.  de  tnat  one  Sheep  is  due  z. 

§.  XXI.  Of  Tranilation  of  Legacies. 

1.  Tv ■  (inflation  of  a  Legacy  what  it  is. 

I.  Every  Trcmflation  includeth  a?i  Ademption. 

3.  What  if  the  Per  foil  to  zvhom  the  Legacy  is  transferred  be  inca- 

pable thereof. 

4.  Certain  Cafes  zvherein  Tranjlation  of  the  Legacy  doth  not  in- 
clude an  Ademption. 

5.  The  Legacy  is  prefumed  to  be  transferred  with  the  Charge 
impofed  on  the  firft  Legatary. 

6.  Certain  Exceptions  of  this  Conclufion. 

jj  One  and  the  fame  Thing  bequeathed,  firft  to  one,  and  after 
to  another,  whether  it  be  wholly  taken  from  the  former  Le- 
gatary. 

8.  If  in  the  fecond  'Difpofition  there  be  no  Me7ition  of  the  far- 
mer, it  is  not  wholly  taken  from  the  former  Legatary. 

$.  If  there  be  Mention  of  the  former  jBequefl,  yet  the  Thing  be- 
queathed is  not  wholly  taken  away. 

10.  Certain  Limitations  of  this  lafi  Po fit  ion. 

II.  ^Difference  between  thefe  Words,  I  give,  and,  I  bequeath. 

12.  What  if  the  Legacy  confift  in  Quantity  ? 

13.  What  if  one  Sum  be  twice  bequeathed  to  one  Perfon,  whether 
is  it  twice  due  ? 

a  Minfi.  in  tit.  de  /T~vRanflation  (1)  of  a  Legacy  is  a  Bellowing  of  the  fame  upon 
a  emp.  eg.  in  u.  j^  anotner  a#  As  Ademption  may  be  made  either  in  the  fame 
>>  Tit.  de  ademp.  Teftament  or  in  Codicils,  fimply  or  conditionally  j  fo  may  Tranfla- 

leg.Inft.L.Tranf-  ti        Q£  Legacies  likewifc  b. 

lat.  eod.  tit.  ft.  OS  °  ■  A    T 

DD.  ibid.  5  A  Le- 
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A  Legacy  (2)  being  transferred  from  one  to  another,  the  Legacy 
is  taken  away  from  the  former  Legatary,  albeit  (3)  the  fecond  Le- 
gatary be  incapable  of  the  Legacy  P.     For  howfoever  that  Act  is c  L.  plane.  §.  1.  da 
laid  not  to  minifter  Impediment,  which  is  altogether  without  Ef-  difkdim!  Sg.^"1" 
feci  d  ;  yet  forafmuch  as  by  this  Translation  it  doth  appear  to  be  the  *  c.  non  pradt.  de 
Teftator's  Will  and  Meaning,  firft  to  have  the  Legacy  taken  away  reS-  Jur-  <>• 
from  the  former  Legatary  j  this  Will  and  Meaning  ought  to  be  ob- 
ferved,  fo  far  as  it  may  e,  and  ought  not  therefore  to  be  hindered5  Minfi.  in  d.  tit. 
in  one  Thing,  becaufe  it  cannot  be  performed  in  another  f.     For,  asde*demP-leS:n-<>: 
I  faid  before,  (4)  every  Tranllation  doth  prefuppofe  and  include  an  in  d.  L.  plane. a 
Ademption  s,  except  in  certain  Cafes  following.     The  firft  Cafe  is,  ecsteru'antranf- 
when  the  Teftator  in  the  Time  of  great  and  extreme  Sickncfs  tranf-  latio  .fic  eJPr.^ 
ferring  a  Legacy,  or  bellowing  the  fame  upon  another,  doth  after-  reVoca^ P  quaeftwi 
wards  recover  his  Health  ;  for  by  this  Recovery  the  Tranllation  is  eft,  cui  non  eod. 
void,  and  the  former  Legacy  confirmed  h.     Another  Cafe  is,  when  ^f^SS^S 
the  Teftator  having  bequeathed  a  Legacy  to  one,  provideth,  that  if  deas 'covar.in  Rub. 
the  Legatary  will  not  do  fuch  a  Thing  to  another  Perfon,  that  then  de   teft-  extr-  a> 
that  other  Perfon  Pnall  have  the  Legacy  ;  in  this  Cafe  if  the  former  5  L.  Titia'.  §.  ult. 
Legatary  be  prevented  by  Death,  that  he  cannot  perform  the  Con-  de  adim.  leg.  ff. 
dition  though  he  would,  the  fecond  Legatary  cannot  obtain  the  Le-  ^"ot  iTs^tk! 
gacy  '.     The  third  Cafe  is,  when  the  Legacy  doth  conlift  in  Quanti-  3.  n.  2. 
ty,  as  when  the  Teftator  doth  bequeath  to  one  Man  an  hundred  ' L. fane. C.de peg- 
Pounds,  and  immediately  after  to  another  Man  an  hundred  Pounds  j  proponas!1  c.CU<ie 
here  is  neither  Tranflation  or  Ademption  of  the  former  Legacy,  but  hxr.  inft.  &  Mant„ 
two  feveral  Legacies  k.    But  yet  if  the  Teftator  do  limit  this  Sum  deconJea-  ult-™L 

1*12*  tit*  ?•  n*  2. 

to  fome  certain  Body,  as  if  the  Teftator  bequeath  to  one  Man  a  *  l.  paul* in prin, 
hundred  Pounds  which  lieth  in  his  Cheft  ;  then  it  is  all  one  as  if  he  de  lcS-  3- s- 
faid,  he  did  bequeath  his  Signet,  his  Books,  or  his  Armour  j  where- 
of we  mail  have  Occafion  to  fpeak  fhortly  after  '.  ' Infra  hQC  <Pr°  5; 

Furthermore,  it  is  to  be  (5)  noted  in  this  Place,  that  where  any  n° 7*  "' 
Legacy  is  transferred  from  one  to  another,  it  is  prefumed   to  be 
transferred  to  the  fecond  Legatary  with  fuch  Charge,  or  upon  fuch 
Condition,  as  it  was  left  to  the  former  Legatary,  albeit  in  the  for- 
mer Tranflation  there  be  no  exprefs  Mention  of  any  fuch  Charge 
or  Condition  m.     For  Example  •,  the  Teftator  giveth  to  one  Perfon  m  L.  Gaio,  if.  de  fl- 
an hundred  Pounds,  charging  him  to  diftribute  ten  Shillings  yearly  £m.en •  *  Clbdelcf : 
amongft  the  Poor  during  ten  Years ;  afterwards  the  Teftator  doth  be-  dim/leg.  Paul,  de 
flow  that  hundred  Pounds  upon  another  Perfon,  without  Mention  of  Caftr.  confii.  337. 
any  fuch  yearly  Diftribution :   In  this  Cafe  the  fecond  Legatary  is  v0 ' *' 
charged  with  the  yearly  Payment  and  Diftribution  of  ten  Shillings, 
even  as  the  former  Legatary  n,  neither  can  he  accept  the  one  Part  »Bar.ind.L.Gaip, 
of  the  Legacy  without  the  other  °,    faving  (6)  in  certain  Cafes.  Man^^econjea. 
One  Cafe  is,  if  he  be  able  to  prove  the  Teftator's  Meaning  to  the  3.  'n.  3.' 
contrary,  viz.  that  it  was  to  transfer  and  beftow  the  Legacy  {imply,  •  l.  ^gat-  §•  **  ??•- 
without  any  fuch  Charge  or  Condition  P.     Another  Cafe  is,  when  f£"  L^  cf-J/ 
the  Condition  is  fuch,  as  the  fame  doth  cleave  to  the  Perfon  of  the 
former  Legatary  9.     For  Example ;  the  Teftator  doth  bequeath  to  q  \..  legat.  fub con? 
a  Woman  with  Child  an  hundred  Pounds,    if  me  be  delivered  of Jj^^^JS 
a  Boy  •,  this  Condition  doth  cleave  to  the  Perfon  of  the  former  Le-conditionedecond. 
gatary,  and  fo  it  is  not  transferred  with  the  Legacy  r.    The  third  &  demon.  ff- 
Cafe  is,  when  the  Tranllation  is  made  of  the  fame  Perfon  without  conditio. ^e^dini. 
Mention  of  any  farther  Charge  or  Condition ;  for  then,  left  the  fe-  leg.  &  ibi  p,D. 
cond  Bequeft  mould  feem  fuperfluous,  it  is  thought  to  be  the  Mean- 
ing 
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f  si  tibi.  de  adim.  j0g  0f  the  Teftator,  by  the  fecond  Bequeft  to  give  the  fame  (imply  f. 

cg'  The  fourth  Cafe  is,  when  in  the  Translation  of  the  Legacy  there 

is  a  new  fpecial  Charge  impofed  upon  the  fecond  Legatary  ;  for 
then  the  old  Charge  impofed  to  the  former  Legatary  is  prefumcd 
to  bo  remitted,  left  othenvife  the  letter  Legatary  is  prefled  with  a 

t  l.  Alumne.   de  double  Charge  c. 

ad.  Faul.  dc  Caftr. 

confil,  417.  vol.  it  Mantic.  de  conjeft.  ult.  vol.  1.  12.   tic.  5. 

What  (7)  if  the  Teftator,  after  he  have  given  a  Legacy  to  one 
Perfon,  do  afterwards  bequeath  the  fame  to  another  Perfon  ?  Whe- 
ther is  this  an  Ademption  of  the  former  Legacy  ?  Or  whether  ought 
both  the  Legataries  to  concur,  and  to  have  the  Legacy  between 
them  ? 

For  Anfwer,  we  are  to  confider,  whether  fome  fpecial  and  cer- 
tain Thing  is  bequeathed,  or  a  Thing  conlifting  in  Quantity. 

In  the  former  Cafe,  namely,  when  fome  fpecial  or  certain  Thing 
is  bequeathed,  it  is  material,  whether  the  Legacy  be  of  Lands,  Te- 
nements, or  Hereditaments ;  and  fo  the  Queftion  determinable  in 
the  Temporal  Court,  according  to  the  Laws  temporal  of  this  Land; 
or  of  Goods,  and  fo  the  Contrcverfy  to  be  decided  in  the  Ecclefia- 
ftical  Court,  according  to  the  Laws  Eccleliaftical  of  this  Realm. 
If  of  Lands,  Tenements  and  Hereditaments,  as  when  the  Teftator 
(for  Example)  doth  in  the  former  Part  of  his  Will  devife  his  Lands 
in  fuch  a  Place  to  one  in  Fee,  and  afterwards  in  the  latter  Part  of 
the  fame  A V ill  to  another  Perfon  in  Fee ;  it  feemeth  by  the  Laws  of 
"Plow,  in  Ca.  in-  this  Realm,  that  the  latter  Part  doth  overthrow  the  former  u  ;  and 
ter    Paramor  and  that   as  the  latter  Tcftament  doth  deftroy  the  former  Teftamcnt, 
rardky,  foi.  541.     f   th    j  u     p    t    f     Teftamcnt  doth  infringe  the  former  Part  of 

*  Eadem  enim  ell  ...  ,  D  „        V1  , 

ratio  partis  ad  par- the  fame  1  cftament,  when  it  is  contrary  thereunto  x.  Neverthe- 
tem,  atque  totius  jef^  \  wj[j  not  prefume  to  affirm  that  this  Conclusion  is  undoubted- 
locTtop!  a  wtTad  ty  certain,  but  with  due  Submiffton  furrender  the  fame  to  be  dif- 
partem.  cuffed  by  the  learned  in  the  Laws  temporal,  unto  whom  it  rightly 

appcrtaineth. 
Fane  vcrfus  Fane.       It  was  my  Lord  Coke's  Opinion,  that  the  latter  Claufe  revoked 
1  Vcm.  30.  the  firft :  But  fince  it  hath  been  decreed  in  Equity  to  the  contrary, 

(c'/s.)  where  Lands  in  the  fame  Will  arc  firft  devifed  to  one,  and 
afterwards  to  another,  the  laft  Claufe  mall  not  revoke  the  firft,  but 
they  fhall  be  joint  Devifees. 

If  the  Devife  be  of  Goods,  as  when  the  Teftator  doth  bequeath 
his  Signet,  his  Books,  or  his  Hoife,  &  c.  firft  to  one  Perfon,  and  af- 
terwards to  another  Perfon  ;  then  (8)  in  cafe  the  fecond  Legacy  be 
iimple,  (I  mean  without  Mention  of  the  former,)  the  former  Lega- 
cy is  not  taken  away,  but  the  two  Legataries  concurring,  ought  to 
Ta?&:zi  S'l'.  divide  tlie  Legacy  betwixt  them  y,     The  Rcafcn  and  Foundation 
iipiurib.  tf.  dc  kg.  whereupon  this  Conclulion  is  builded  is  the  Teftator's  Conftancy  ; 
1.  Ripa  in  L.  re  wherein  the  Civil  Law  doth  repofe  fuch  Confidence,  that  when  he 
conjun    .  n.  1  .  e  j^^  ^^  bequeathed  a  Thing,  he  is  not  prefumcd  to  take  the  fame 
1  d.  L  (i  piuribus.  away  z,  without  evident  Prefumption  a  of  the  Alteration  of  his  for- 
vcrb.  fi  quidcm  e-  Rcfolution.     Infomuch  that  if  one  and  the  fame  Thing  be  left 

videntiliimc.  '  1  •       •        1        /->    j-    -i 

'  Raph.  Cum.  in  d.  to  one  Perlcn  in  the  ieftament,  and  to  another  in  the  Codicil,  yet 

L.  fi   plurib.  &  ibi 

Jaf.  n.  1  2.  &  13.  &  Zaf.  n.  14.  Qui  onincs  tencnt,  fufficerc  conjefturalem  probationem,  non  obftante  quod 
Textus  exigat  evidentiirunam.  Quinimo,  probatio  vcl  ex  conjefluris  emergens,  dicitur  evidentiflima  in 
tranflationc  legator,  ]af.  tibi  fijpr,  poft  Bar.  in  L.  li  conft.  ff.   fol.  ma.  n".  12. 

i  is 
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is  not  the  Teftator  prefumcd  fo  variable,  as  utterly  to  take  away  the 
former  Legacy,  but  rather  that  both  the  Legataries  are  to  concur, 
and  fo  to  divide  the  Legacy  betwixt  them  b.     Where  it  is  faid,  that  bBald.inL.coli9r. 
as  the  latter  Teftament .  doth  deftroy  the  former  Teftament,  folike-  JV^V^S: 
wife  the  latter  Part  of  the  Teftament  doth  overthrow  the  former  fab,  ff.  Alex,  confi 
Part  thereof;  that  is  true,  when  it  is  evident  that  the  Teftator  did^9^0^-  Manj- 
mean  it  mould  be  fo  c.     But  if  it  be  doubtful,  then  we  ought  to  1.  u.  {«. "2;  n?°.' 
labour  diligently  to  fave  the  Teftament  from  Contradiction  d,  and  '  d- L-  G.  plurib.  & 
not  fufter  one  Part  to  light  and  brawl  with  another  ;  much  lefs  to  JJjPg;  uI)^'"old,e 
permit  one  Part  to  deftroy  another,  in  cafe  there  be  any  Place  for  2.  tit.  2.  n.  3.  in 
Peace,  or  Hope  of  Reconciliation  to  be  had  betwixt  them.     Again,  fi"',       ,       .   ■ 
the  Argument  is  not  or  equal  rorce  a  parte  ad  partem,  with  the  uit.  voi.  1. ,  t/r  5> 
Agreement  a  toto  ad  totum,  in  cafe  there  be  Inequality  or  Diverli-  s°c-  Jun.conf.  125, 
tv  of  Reafon  betwixt  the  one  and  the  other  c,  as  in  this  Cafe.    For,  ^%'„l'J!'A  5'A  , 

J>'   ■    1        '(>     i  '  ■'      1       ri  r        n  •       m   n  i  i         xLverara.  a.  loco 

fay  that  fuch  is  the  Porce  of  Poftcnority  in  leftaments,  that  the  a  toto  ad  partem, 
latter  doth  ftill  deftroy  the  former  f,  without  any  other  Revoca-  n.\  *•  Poft.-  cyn-  & 
tion  ?  i  fay  and  think  that  the  Life  of  the  latter  Teftament  is  ever-  "tcs  inc£'.  '"u^n!" 
more  the  Death  of  the  former  Teftament,  even  becaufe  it  is  the  tiffimi.  §.  in  his. 
latter  h  ;  yet  how  can  it  be  thereby  juftified,  that  the  latter  Part  0fC^ciepr*fcrip.  3°- 
a  Teftament  doth  deftroy  the  former  Part,  whereas  neither  Part  f  §'.  poftcrior.  inft. 
doth  receive  any  Life  before  the  other  '  ?  for  until  the  whole  Tefta-  q^bus  m°d-  telt. 
ment  be  completed,  the  Parts  thereof  are  as  the  fenfelefs  Parts  of  g"v)ak&Minfins. 
an  imperfect  Creature,  or  confufed  Embryo  k,  and  do  receive  their  in  d.  §.  pofterior. 
.Life  too  altogether  at  one  Inftant;  namely,  when  the  Teftator  n'a-^-^Jp^'jP?1, 
ving  finiflied  his  Teftament,  doth  approve  the  fame  for  his  laft  inplinc.  &  ftipra 
Will,  and  not  before  J  ,•  like  as  they  do  receive  their  Strength  all  ateadom.Parr-  §■  H- 
one  Moment,  namely,  at  the  Death  of  the  Teftator,  and  not  be-  gr  &  tefta.  L^ex 
fore  ;  at  which  Time  the  forefiid  Emhyo  being  now  grown  to  a  ca fcn'pmra  eodem 
perfect  Child,  is  then  brought  into  the  World  when  the  Teftator  did  "r;  T  ,  . 

depart  out  of  the  World  m.  tura.  imo  ^nquic 

Text.)  teft.  impcr- 
fc£tum  eft  fine  dubio  nullum.  §.  pen.  Inft.  quib.  modis  tefta.  infir.  '  Jul.  Clar.  §.  teft.  q.  7.  in  fin.  ni  Chr* 
Porcus.  §.  in  extraneis.  Inft.  de  riser,  qual.  £c  different.  Match,  de  celebr.  miff,  extra. 

If  (9)  the  fecond  Bcqucft  be  qualified  with  Mention  of  the  for- 
mer :  For  Example;  the  Teftator  faith,  My  Signet  ivhich  1  be- 
queathed to  A.  B.  /  bequeath  to  C.  D.  whether  in  this  Cafe  the  for- 
mer Legacy  be  quite  taken  away,  or  in  Part,  is  a  Queftion  wherein 
the  Writers  do  greatly  vary  D  ;  but  the  greater  Number  incline  to 
this  Opinion,   that  the  former  Legacy  is  not  wholly  taken  away  " Id  <3uod  Patct  Per 

l        j  '^  .'i  i     «.L     •    •    .    t         \.      ■        o      f       \  L    •  /'Mant.  de   conieS. 

but  that  they  are  both  joint  Legataries  ;  (10)  except  in  certain  Uu.  voi.  i.  ia.  tjt. 
Cafes.  One  is,  when  it  may  appear  (at  leaft  by  Conjectures)  that  4-  per  Covar.  in 
it  was  the  Teftator's  Meaning  to  take  away  the  former   Legacy  Rl'b' de  teft'  ^rri 

r  l       r  x  ,°  ,,      „  ,  /       .  ,  .       „  B>      J,  part.  2.  per  Graff. 

from  the  rormer  Legatary  wholly  P.  Another  is,  when  the  iecond  Thef.  com.  op  5. 
Bequeft  is  not  made  in  the  fame  Teftament,  but  after  in  fome  Codi-  lc§arum-  q  s  per 
cil  1.  Another  Cafe  is,  when  the  Teftator  in  the  fecond  Difpolition  progreffi.  3  §"5! 
faith,  (n)  that  which  I  did  bequeath  to  A.  $.  I  give  to  C  2).  for  "•  96,  &c.  &  per 
this  Word  [Give]  is  of  fuch  Force,  that  it  feemcth  wholly  to  take  D,oa°T  ,  inr    ,L> 

,       rL  Jr  J  -J  plane.  &  L.  Ii  pltt- 

away  the  former  Legacy  r.  rribm.  ff.  de  leg.  1. 

0  Bar.  in  L.  re 
conjunct,  ff.  de  leg.  3.  Cujus  opir.ionem  frcqnentiori  calculo  receptam  monftrat  nobis  Mantic.  de  conjeft. 
ult.  vol.  1.  ia.  tit.  4.  n.  1.  Sc  refert  Graff.  ThefaurNcom.  op.  §.  legatum.  q.  1S0.  f  Bar.  in  d.  L.  re  con- 
junct. Mantic.  d.  tit.  4.  n.  8.  Graff,  d.  §.  legatum.  p.  80.  n.  2.  q  Ripa  in  d.  L.  re  conjunft.  n.  23.  de  leg.  3.  ff. 
Mantic.  d.  tit.  4.  n.  10.  r  Covar.  in  Rub.  de  teft.  extr.  part.  2.  n.  21.  Ale.  in  L.  triplici.  do  vcr.  fig^  ff. 
n.  13.  Mafcard.  traa.  de  prob.  concl.  1280,  n.  47. 

Y  y  y  In 


5j  o  How  Teftament  s  become  'void.  Part  VII. 

In  the  fecond  Cafe,  that  is  to  fay,  (12)  when  the  Legacy  doth 
confift  in  Quantity,  if  the  Teftator  do  bequeath  to  one  Man  an  hun- 
dred Pounds,  and  immediately  to  another  Man  an  hundred  Pounds ; 
here  is  neither  Tranflation  nor  Ademption,  but  two  feveral  Lega- 
cies s  and  either  Legatary  in  this  Cafe  mall  recover  an  hundred 
r  Atquc  h*c  concl.  Poinds  f,  as  I  have  mewed  before.     Where  alfo  I  fignified,  that  if 
rrec!Ch  M'i'.Vt the  Teftator  do  reftrain  this  Quantity  to  a  certain  Body,  as  to  the 
transferri.  inft.  de  hundred  Pounds  fealcd  up  in  fuch  a  Bag,  then  it  is  reduced  to  that 
ademp.  leg.  n.  3,     Qtfe  cf  bequeathing  a  certain  fpecial  Thing,  as  the  Teftator's  Sig- 
«  L.  plane.  §.  fi  net,  fir  ft  to  one,  and  then  to  another  r. 

cad.  dc  lee;,   i.  ff. 

ver,  fed  hoc.  ita  8c  Zaf.  eod.  §.  n.  3.  verb,  fed  finge. 

If  the  Teftator  (13)  do  bequeath  to  one  Man  aa  hundred  Pounds, 

and  afterwards  in  the  fame  Teftament  bequeath  to  the  fame  Man 

an  hundred  Pound:, ;  the  fecond  Difpofition  is  underftood  to  be  but 

•>  cioir.  in  d.  l.  a  Repetition  of  the  former,  and  all  but  one  Legacy  u ;  wherefore 

piine.  §.  1.  &  ibi  the  Legatary  in  this  Cafe  can   recover  but  one  hundred  Pounds,- 

J?1' 14.  "mSS'unVS  he  make  Proof  that  lt  was  tne  Teftator's  Meaning,  that  he 
Graff.  Thcf.  com.  fhould  have  two  hundred  Pounds  x.  Or  unlefs  an  unequal  Quanti- 
op.  §.  legar.  q.  60.  ty  ^c  gjvcn  to  the  fame  Legatary ;  as  if  the  Teftator  do  bequeath 
nioncm,quamtiim-iu  one  Part  of  his  Teftament  an  hundred  Pounds,  and  in  another 
ris  communcm,  e-  Part  fifty  Pounds ;  for  in  this  Cafe  the  Legatary  may  recover  an 
TdTgS  con°  hundred  and  fifty  Pounds  y.  Or  unlefs  where  two  equal  Sums  be 
■dita,  non  inele-  left  to  one  Perfon,  the  one  Quantity  were  left  in  one  Writing,  and 
Siins' nec.,11iljcl1?- another  Quantity  in  another  Writing,  fuppofe  one  hundred  Pounds 
■l^difpiu.  foG  5°ifr'  hi  the  Teftament,  another  hundred  Pounds  in  the  Codicil;  for  here 

*  Tunc  cnim  f*- the  Legatary  may  recover  two  hundred  Pounds  z,  as  two  feveral 
?«mmPariEn  modo^  Legacies •  except  the  Executor  prove  the  Teftator's  Meaning  to  be 
vident.  probationi-  contrary  a. 

bus  oftendatur  reft. 

mulr.  leg.  voluiffc.  d.  §.  1.  c  L.  cum  centum,  de  adimen.  leg.  ff.  Jaf  in  d.  §.  1.  Graff;  d.  q.  60.  ubi  fcribit 
hanc  op.  effe  com.  Addc  Vafq.  dc  fucceff.  progreff.  §.  11.  n.  10.  Menoch.  de  prasf.  1.  4.  prael".  148.  fol.  1297. 
n.  9.  z  Jaf.  &  Zaf.  in  d.  L.  plane.  <j.  fi  eadem.  de  leg.  1.  &  hxc.  op.  com.  eft,  ut  per  eofdem  Doftores, 
&  per  Graf  d.  §.  legatum.  q.  60.  &  per  Ripani.  d.  L.  conjunct,  de  leg.  3.  ff.  *  Minfing.  in  tit.  dc  adem. 
legat.  Inft.  n.  S.  Si  ob  candem  caufam  quantiras  fit  uni  in  diverfis  fcripturis  rcliQa,  (puta  alimentorum  caulk 
centum  relifta  funt,)  ilia  centum  tantum  femel  prxftari  debent.  Menoch.  praefump.  lib.  4.  praef.  128.  n.  14. 

Cuthbert  v.  Peacock,  ^hc  Teftator  having  three  Nieces  A.  $.  and  C.  and  being  in- 
debted to  his  Niece  J.  in  ioo/.  on  a  Bond,  he  devifed  300/.  to 
her,  and  to  his  other  two  Nieces  200/.  a-piece ;  and  afterwards  he 
borrowed  100/.  more  of  his  Niece  J.  and  died;  it  was  infifted  that 
fo  much  of  this  300/.  devifed  to  her  as  amounted  to  200/.  mould 
go  in  Satisfaction  of  both  the  Debts  owing  to  her  by  the  Teftator, 
and  that  fhe  mould  not  have  the  entire  Legacy  of  300  /.  and  be  paid 
thofe  Debts  out  of  the  Teftator's  Eftate  ;  for  a  Man  fhall  be  intend- 
ed to  be  juft  in  paying  his  Debts  before  he  mall  be  charitable  in 
giving  Legacies  ;  but  it  was  decreed  that  the  Legatee  fhould  have 
the  300/.  over  and  above  the  Debt  of  200/.  which  was  due  to  her 

*  2  SaHfli  50S.       from  the  Teftator ;  and  the  Reafon  was  given  in  *  Cranmers  Cafe, 

(<viz.)  becaufe  a  Court  of  Equity  cannot  fay  that  the^Teftator  paid 
a  Debt  when  he  devifed  a  Legacy. 


§.  XXII. 
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§.  XXII.   Of  divers  Means  whereby  Legacies  are  loft 
confiderable  in  the  Legatary. 

1 .  By  what  Means  he  that  is  named  'Executor  is  made  incapable 

of  the  Execntorfhip,  by  the  fame  Means  doth  the  Legatary 
lofe  his  Legacy. 

2.  The  Legacy  is  loji  by  Reafon  of  Enmity  betivixt  the  Teftator 

and  the  Legatary. 

3.  "Divers  Extenfions  of  this  Conch/fion. 

4.  Jfhat  if  the  Teftator  were  the  Canfe  of  the  Enmity,  and  tlje 
Legatary  in  no  Fault  ? 

5.  Certain  Cafes  wherein  the  Legacy  is  not  loji  by  Reafon  of  En- 

mity. 

6.  The  Legatary  being  appointed  'Tutor,  lofeth  his  Legacy  if  he 

refufe  the  TutorflAp. 

7.  The  Legatary,  if  he  acenfe  the  T eft  anient  of  Falfity,  lofeth 

his  Legacy. 

8.  The  Legatary  which  doth  cancel  the  Teft anient  doth  lofe  his 

Legacy. 

9.  The  Legatary  doth  lofe  his  Legacy,  who  of  his  own  Authority 
doth  take  and  poffefs  the  Thing  bequeathed. 

1  o.  Certain  Cafes  wherein  the  former  Conclufion  is  limited. 

IN  refpccl:  of  the  Fad  and  Perfon  of  the  Legatary,  the  Legacy  may 
become  void  divers  Ways.     And  firft  generally,  (1)  by  all  the ,  n.  „■  .   T    „  R 

•        1       1  1  1  -  1-11         r    \  viloli:  in  L.  5.  9. 

Means  above  recited  whereby  the  Executor  is  made  incapable  or  the  fin.  deadimen.  leg. 
Executorship  a.  As  if  the  Legatary  do  become  an  Heretick,  an  Apo-  ff-  L- ex  Part- eod- 
ftata,  or  do  forbid  the  Teftator  to  alter  his  Will,  &c  of  all  which  |^  ^ly'a\,ei°ti. 
Means  we  have  fpoken  already  b  ;  wherefore  we  ihall  let  them  pafs,  tit.  4.  n.  2. 
and  defcend  to  fome  particular  Caufes  not  yet  mentioned.  b  s,upra J^V  & 

Firft  therefore,  if  the  (2)  Legatary  become  Enemy  to  the  Tefta-  fJp.Wd.part.§.i8. 
tor,  he  lofeth  his  Legacy  c.  For  befides  that  he  feemeth  unworthy  of c  L-  3-  §•  fin-i1<L*" 
a  Benefit  at  his  Hands,  whom  he  doth  offend  and  injure ;  it  is  not  r  ™^"'  rg|'  cefran- 
likely  that  the  Teftator  would  that  that  Perfon,  which  doth  perfecute  te  caufa.  n.  127. 
him  with  Hatred  and  Enmity  whilft  he  liveth,  mould  reap  any  Com-  ^^"t^S 
medity  by  his  Teftament  when  he  is  dead  d.  And  therefore  if  the  5.  ;n  princ. 
Teftator's  Enemy  mould  demand  any  Legacy,  he  might  juftly  be  re-  "  L-  fi  inimicitia. 
polled,  by  reafon  of  the  Defcd  of  the  Teftator's  Will  and  Confent  e ;  £dd|  l?  n^'ad- 
which  Confent  is  the  Life  and  Soul  of  the  Teftament.  jecit.  ff.  pro  fbcio. 

The  (3)  Extenfions  of  this  Conclufion  are  thefe.  Firft,  albeit  the  ^Cjard-  d*8proJo 
Teftator  do  afterwards  make  fome  Codicil,  or  Additions  to  his  ^  ' 
Teftament,  and  do  not  therein  exprefly  revoke  the  Legacy  before  eDD.  in  l.  fi  im'- 
bequeathed  in  his  laft  Teftament ;  yet  is  it  ftill  prcfumed  to  be  re-  gj*?"; &  in  d' §' 
voked  fecretly,  and  in  the  Intent  of  the  Teftator,  by  reafon  of  the  t  l.  filio.  §.  fcia.  & 
aforefaid  Hatred  or  Enmity  f.  jf  E£  R^'inL,' 

Secondly,  the  former  Conclufion  hath  Place,  albeit  the  Teftator  J]f.' de  revo'c  don! 
were  ignorant  of  the  Injury  done  unto  him  by  the  Legatary,  when  c.  Mant.  de  con- 
it  is  fuch  an  Injury,  for  the  which  it  is  very  likely  that  the  Teftator  j^*"  °  jj'™  'j^Vc! 
would  have  revoked  his  Legacy,  if  he  had  known  thereof;  as  if  the  de  probac.  conch 
Legatary  have  committed  Adultery  with  the  Teftator's  Wife,  or  ll8°-  n<138- 
have  deflowred  his  Daughter  s.  s  ciofT.  in  L.  fidei 

commiff.  C.  de  fidci 
eommiff.  Mant.  de  conjeft.  ult.  vol.  1.  12.  tit.  y.  n.  6.  Et  quidem  ipfo  jure  tollitnr  legatum,  fi  vivente  teftator© 
ftupravit  ejus  uxor.  eo.  vero  defunclo,  ope  exceptionis.  Apoft.  ad  glolt  in  d.  L.  fidcicom. 

Yyy  2  Thirdly, 
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Thirdly,  if  the  Wife  depart  from  her  Husband  without  his  good 
h  l.  uxori.  de  am-.  Favour,  me  lofeth  her  Legacy  h. 

&  argent,  leg.   tr. 

&  ibi  gloff.  cum  Bar.  Mafc.  de  prob.  coticl.  izSo.   n.  140.  Mant.  d.  tit.  5.  n.  5. 

Fourthly,  he  which  doth  accufe  the  Tcflator  of  any  capital  Crime 
!  L.  filio.  §.  fe.  ff.  lofeth  his  Legacy  '. 

de  adimen.  leg.  fifthly,  he  which  bccometh  capital  Enemy  to  the  Teftator's  Bro- 
*  Mant.deconjea.  ther  lofeth.  his  Legacy  k. 

"h-ny°8uib,12,tir-  Sixthly,  (4)  albeit  the  Tcftator  himfelf  were  the  Caufe  of  the 
Enmity,  and  the  Legatary  in  no  Fault,  yet  fliall  the  Legatary  lofe 
1  Mant  d  tit  n  his  Legacy '.  Which  Conclufion  may  feem  hard,  but  the  Reafon 
9  jaf  in  l.  fi  fili-is  eafy  ;  namely,  bccaufe  where  the  Teftator  hath  conceived  Enmi- 
am.  c.  dc  inoffic.  ^  there  is  he  prefumcd  to  have  altered  and  revoked  his  Will  m  ,• 
ult.'  c.^fe  revoc!  which  Alteration  and  Revocation  is  fo  much  the  rather  prefumed, 
don.  n.  151.Cc.var.  when  the  Teftator  himfelf  is  the  Caufe  of  the  Enmity,-  for  he  that 
in  Rub.  den^ft-  will  be  Enemy  without  a  Caufe,  is  lefs  a  Friend  than  he  that  is 
verficP5.infin.con-  unwillingly  made  an  Enemy.  And  therefore  I  do  the  rather  encline 
tra  opinioncmLar.  to  their  Opinion,  which  hold  that  the  Legacy  is  taken  away  by  En- 
demUlrcce°pt.n(quo-  mity  arifing  from  the  Teftator,  without  any  juft  Caufe  given  by  the 
rumdiiigentermc-  Legatary.  If  any  think  that  this  Opinion  doth  favour  more  of  Law 
rninnCottaincau-  tj       Qf  £qUity  .  iet  him  yCt  confider  that  even  in  Equity  the  Leea- 

fa  foforis   fuse,  af-  1  1    *      1      •  ,      J       1  •  4->     J  »" 

feverans  cam  effe  tary,  although  innocent,  ought  not  to  receive  any  Favour  againft 
communem,  in  me-  r]ic  Will  of  the  Teftator  n.  At  leaft,  howfoever  the  Legatary  were 
SSfeS:  in  no  Fault  at  the  firft,  if  at  the  laft  being  provoked  by  the  Tcfta- 
die  magis  commu-  tor  he  become  his  Enemy,  feeking  to  be  revenged  for  the  Injury 
niter  leprobamm,  ^mc  unto  y^ .  jn  ^ls  QAfe  ne  lofeth  his  Legacy,  even  as  well  as  if 
de'probac.  concl.  he  himfelf  had  firft  broken  the  Bond  of  Amity  °. 

1280.  n.  144. 

■>  Mant.  d.  tit.  5.  n.  9.  L.  3.  <j.  ult.  de  adimen.  leg.  ff.       "  Dec.  confil.  416.  Mant.  dc  conjeft.  ult.  vol.  1.  3.  tit. 

19.  n.  11.       °  Mafc.  de  prob.  concl.  12S0.  n.  145.  qui  hocdiftin&ionis  fcedere  contrarias  opiniones  concilia!. 

Seventhly,  if  the  Legatary  did  neglect  to  minifter  ncceflary  Help 
to  the  Teftator  in  Time  of  his  Sicknefs,  whenas  he  might  eafily  have 
done  the  fame,  through  the  Want  whereof  the  Tcftator  died ;  the 
p  l.  indignum.  ff.  Legacy  is  loft  P.    For  whofo  looketh  to  be  benefited  by  a  Man's 
d?gniSsrbUS  min"  Dc*th>  he  ou§ht  to  beware  that  he  be  not  the  Occafion  thereof,  ei- 
ther in  committing;  or  in  omitting  any  Thing,  contrary  to  the  Rule 
l?SZ£&i£.  of  Piety  and  Chanty  *. 

1280.  n.  154, 155.  Eighthly,  if  the  Legatary  by  injurious  and  contumelious  Words 
r  l.  fi  inimicitJas.  do  grievoufly  defame  and  flander  the  Teftator,  or  curfe  him  with 
jn'dtni"  Et.  d  Wicked  Speeches ;  in  thefe  and  fuch  like  Cafes  the  Legacy  is  loft  r. 
tit.  5-n.  11.  qucm  The  (5)  Limitations  of  the  former  Conclufion  are  thefe.  Firft, 
vciim  »  vid&e.  whcn  the  Enmity  is  not  great  and  grievous,  but  fmall  and  light  f. 
dimenieg.i.fiin'i- Fcr  the  Teftator  is  not  prefumed  to  have  altered  or  revoked  any 
micitix.de  his  qui-  Part  of  his  Will  and  Teftament  made  with  Deliberation  and  Conftan- 
bus  uc  mdig.  ff.  cy^  by  re-afon  0f  any  |ig}lt  offence  or  fmall  Difpleafure  ;  but  then  when- 
as the  Teftator  is  moved  and  ftirred  as  it  were  with  Violence  of  great 
. .,     .    j  ...    '    Difpleafure,  and  thereby  driven  to  fuch  Bitternefs  of  Mind  asainft 

1  Mantic.  d.  tit.  5.    ,      r  .  J     „  .  .     .  .0     , 

n.  14.  Zaf.  traft.  the  Legatary,  that  it  may  feem  that  it  repented  the  leftator  that  he 
de  fub.  0  2.  col.  had  bequeathed  any  Thing  in  his  Teftament  to  fuch  a  Legatary  r. 
fiHam"!  c.  de  inof-      Secondly,  when  the  Legacy  is  left  in  refpeel:  of  the  good  Delert  of 
fie.  tefta.  the  Legatary  u.  For  where  Defeit  went  before,  the  Legacy  is  not  pre- 

u  Mafca.  de  prob. 

concl.  mSo.  a.  147.  Ripa  in  §.  ult.  C.  dc  revoc.  don.  n.  1 50. 

3  fumed 
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fumed  to  be  taken  away  by  the  Offence  following  x  j  at  the  leaft  if"  L.  fi  pater.  §.Fen. 
the  Offence  be  not  very  great  and  hainous,  fuch  as  may  be  thought  fn  L6fi^m  tihfff' 
to  alter  a  Man's  Purpofe,  even  againft  him  that  had  well  defcrved  Y,  de  doio.  Mam. d! 

Thirdly,  when  the  Teftator  and  Legatary  be  reconciled  and  redu- lic-  ]■  n-  *?• 
ccd  into  Friendfhip  again  j  for  then  the  former  Enmities  do  not  Pre-  dc  Maf^ard.d^cJh- 
judicc  the  Legatary  z.     Not  only  by  Reafon  of  Enmity  betwixt  the  d.  1280.  n.  148. 
Teftator  and  the  Legatary  during  the  Teftator's  Life;  but  alfo  by  o-  ff^J^Scoi 
ther  Occafions  after  the  Teftator's  Death,  confidcrable  likewifc  in  the  op.  5.  fegat.  q.  78! 
Perfon  of  the  Legatary,  the  Legacy  may  be  loft.  Mafcd.concl.12So. 

If  (6)  the  Legatary  being  appointed  Tutor  in  the  Teftament,  or"'  '45>' 
charged  by  the  Teftator  with  the  Bringing  up  of  fome  Child,  do  re- 
fufe  to  undergo  the  Charge,  he  lofeth  his  Legacy  a.     Which  Con-  *  l.  poftiegat.  ver. 
clufion  procecdeth,    whether  he  were  appointed  Tutor  either  in  the  any'vere.  tf.  dc  his 
fame  Teftament  wherein  the  Legacy  is  contained,  or  in  fome  Codi- quibus  ut  ,ndlsnis- 
cil,  the  Legacy  being  contained  in  the  Teftament  b;   or  whether  he  bL.Ncfer.f  junfta. 
were  appointed  by  the  Father  of  the  Child,  or  by  any  other  having  L-  r£9-  de  cxcuf- 
Authority  to  appoint  a  Tutor c,  (of  whom  we  have  fpoken  before  d ;)  c^'l.  Ne  fenfL  na- 
or  whether  the  Legacy  were  left  conditionally,  (viz.  If  he  did  un-  tur.deconfir.mr.fr. 
dertake  the  Tutorfliip,)  or  fimply  e ;  or  whether  the  Tutor  appointed  5:*  v?dLt?'TE 
be  of  Kin  or  allied  to  the  Teftator,  or  no  f.     But  the  faid  Conclu-  ibi  Bai. 
(ion  faileth,  when  the  Legatary  would  be  Tutor,   but  cannot  8;  or d  Supra  5. part.  §.9. 
when  it  doth  not  ftand  by  the  Legatary  that  he  is  not  admitted  Tu-  ™™  Jjjj*^  ff  d 
tor  hi  or  if  by  other  Circumftances  it  may  appear  that  the  Teftator  excuf.  tut.GribakJ! 
would  that  he  mould  have  the  Legacy,  albeit  he  did  not  undertake  Thefaur.  com.  op. 
the  Tutorfliip:  In  which  Cafe  theTutor  not  being  monifhed  to  un-  ^Vdev  b 
dertake  the  Tutorfliip,  doth  not  lofe  his  Legacy  *.  tor.Bai-.  jaf  s'ichar" 

&  alii  in  L.  fi  le- 
gatar.  C.  de  lega.  Et  ifta  opinio  communis  eft  jure  Authen.  pr.  §.  his  omnibus,  de  hasr.  &  fakid.  refra^ante  Co- 
var.  inC.  Johann.dc  tefta.  extra.  Sed  dirtinguc,  ut  per  Alex.  &  alios  in  d.  L.  ft  legatarius.  e  DD.  in  d.  L.  fi 
legat.  C.  de  lega.        h  L.  cum  filius.  §.  non  jure  de  leg.  2.  ff.      j  Alex.  &  Sich.  in  d.  L.  fi  legatarius.  C.  de  lega. 

Item,  if  (7)  the  Legatary  after  the  Death  of  the  Teftator  do  ac- 
cufe  the  Teftament  as  a  falfe  Teftament,  he  lofeth  his  Legacy  there- 
in bequeathed  k:   Unlefs  he  being  Tutor  to  the  Teftator's  Children,,'  h-V°a  'eBatu.nl- 

1  1  1  •  t  n         1  l™-«n  n  ii  ,     '  dc  his  quibus  Ut  111- 

or  to  fome  other  having  Intereft,  that  the  leftament  fliould  not  take  dig  ff. 
Place,  doth  profecute  the  Caufe  againft  the  Teftament,  not  in  his  own  ; Ltutorcm.fF.de his 
Name  but  as  Tutor,  or  for  the  Behoof  of  the  Pupil ' ;  or  unlefs  he  Vt  pen.tS'.  tir. 
accufe  the  Teftament,  not  as  a  falfe  Teftament,  but  as  unlawfully  iEtioiogia  eft, quia 
made  m ;  or  unlefs  he  defift  from  the  Suit  before  Sentence  be  given  n  :  ScfunaTim^nT 
In  thefe  and  divers  like  Cafes  he  doth  not  prejudice  himfelf  °.  q\wm  de  jure  dif- 

putaf. 
n  Sich.  in  Rub.  de  his  quib  ut  indignis.  C.  n.  7.  per  L.  2.  &  per  L.  aliam  caulam  eod.  tit.        °  Do&ores  in  c. 
ex  eo.de  rcg  jur.  6.  Gabr.  1.  com.concl.  1.6.  tit.  dercg.  jur. concl.  1.  Vig. method,  jur.  civil,  lib.  12.  c. 8.  cauf.  17. 

Item,  if  (8)  the  Legatary  cancel  or  deftroy  the  Teftament,  he  lo- 
feth his  Legacy  P.     And  fo  it  is,  though  he  do  not  deface  the  Tefta- <  b  J  SuIs  ?"2 

.        °     /_  .      n  1  <•        1    «        1  1     ■,       c  lallo.  §.  divus.  L.  li 

inent,  but  mahcioufly  and  fraudulently  conceal  the  iamel.  qUis  patris.  Ad  i. 

L.  Cornel,  de  fal- 
fis.  ff.         '  L.  fi  legatarius.  C.  dc  lega. 

Item,  if  (9)  the  Legatary  of  his  own  Authority,  without  the  Con- 
fent  of  the  Executor,  do  apprehend  and  occupy  the  Legacy  to  him 
bequeathed,  he  lofeth  his  Right  and  Intereft  thereunto r.     For  he  r  L  u  quorum  ie- 
may  not  be  his  own  Carver  in  this  Cafe,  but  ought  to  receive  his  dubium'c.  dc  lega! 
Legacy  at  the  Hands  of  the  Executor  f  :  Which  Executor  ought  firft  '  sich.  in  d.  l.  non 
to  have  all  the  Teftator's  Goods  and  Chattels  in  his  Hands,  for  thed"bil,mJfkius?it; 

'  teftam.  rol.  94. 

Payment 
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., ,,    _.      .^Payment  and  Difcharge    of  the  Teftator's  Debts  *;    which    Debts 

* OId.dc a£hon.clafi.        J  .  j  i     r         r  •■ 

a  aaion.2.  fbi.ua. ought  to  be  payed  before  Legacies". 

Peckius  ubi  fupra.  _. , 

Caftr.  &  Sichar.  in  d.  L.  non  dubium.  aflignantes  aliam  rationem,  ncrnpe  ob  detraaionem  faladis.         u  L.  fci- 

mus.  C.  de  jure  delib.  Paul.  dcCaftro  in  d.  L.  non  dubium.  Brook  Abridg.  tit.  Dcvif.  n.  6.  Fulbcck  fol.  47. 

*  Bar.  in  L.Titia.  'f  hc  (IO)  Limitations  of  this  former  Concluficn  are  thefe.  Firft, 
B.iLUCinSLdei!quo-  wncn  tne Teftator  doth  in  his Teftament  give  Licence  to  the  Legatary 
mm  lega.  ff.  sich.  to  take  and  occupy  the  fame  without  Delivery  of  the  Executor  x. 
in  AtLticm  dubium;  which  Licence  may  be  granted  either  exprefly  or  fccietly  y.  Ex- 
/sich.  m*'d.  L.  non  prefly,  when  the  Teftator  faith,  I  bequeath  my  Horfe  to  A-  #.  giving 
dubium.  Rip.  in  d.  him  Licence  to  take  him,  and  to  poiTefs  him  of  his  own  Authority^ 
Ir.1;     ,.   ,T without  any  Delivery  to  be  made  by  my  Executor  z.  Secretly,  when 

*Sichard.ind.L.non  /       .  J  J       J  .  .         J?      . 

dubium.  n.  n.  the  1  eftator  laith,  1  bequeath  unto  him  my  Hone,  which  I  will  that 
» sichar. in d.L. non  foQ  qUjetly  enjoy  without  Trouble  or  Moleftetion  a :   or  by  Words  of 

dubium.  n.  12.  ...     \  .  h 

>-  Ripa  in  d. L.  i.ff.  like  Importance  b. 

quorum  lega.n.  10,  The  fecond  Limitation  is,  when  the  Legatary  was  in  quiet  Pof- 
<  Sbcfn  confit  in,  felfion  of  tlie  Thing  bequeathed  at  the  Time  of  the  Death  of  the  Te- 
lib.i.Ripaind'.L.i.  ftator ;  in  which  Cafe,  if  there  be  fufficient  Goods  to  pay  the  Tefta- 
n.  1 5.  oiden.de  ac-  tor's  £ebts,  he  may  ftill  retain  the  Legacy  c. 

lion'  z.  fol.  ii"?C"  The  third  Limitation  is,  when  the  Executor  doth  willingly  permit 
<i  l.  1.  §.  prodeft.  ff.  the  Legatary  to  take  and  occupy  the  Legacy  without  Contradiction  d. 
quorum  leg.  rpjie  fourtn  Limitation  is,  when  the  Legatary  doth  apprehend  his 

Legacy  before  the  Executor  have  proved  the  Will,  and  undertaken 
ePaul.deCaftroin  the  Executorship  e,  or  before  Adminiftration  be  granted  f. 

d.   L.  non  dubium. 

Ratio  eft,  quia  vacante  hxreditate,  legatarius  non  dicitur  vitiofe  occupare.        f  Forte  tamen  cenfuns  ecclc. 

puniendus  eft,  per  Leg.  unic.  de  bonis  intcftatorum. 

The  fifth  Limitation  is,  when  the  Executor  is  negligent,  and  the 
%  faf.  in  d.  L.  non  Legacy  like  to  perifli ;  as  when  certain  Fruits  or  Corn  on  the  Ground 
dubium.  in  fin.       arc  given,  and  the  fame  ready  for  reaping  8. 

,  The  fixth  Limitation  is,  when  the  Legatary  is  ignorant  that  the 
L. nondubium.n.i.'  Thing  by  him  apprehended  and  poffeffed  was  bequeathed  unto  him h. 
i  sichard.ibid.n.15.      The  feventh  Limitation  is,  when  the  Legatary  is  alfo  Executor '. 

The  eighth  Cafe  is,  when  any  Legacy  is  bequeathed  to  good  and 

pSSt/c!;1?'  g^ly  Ufes*. 

The  ninth  Cafe  (by  the  Laws  of  this  Realm)  is,  where  a  Thing 
certain  is  devifed,  which  cannot  but  be  known  to  the  Legatary.  For 
in  this  Cafe,  he  may  enter  to  the  Legacy  without  Livery  of  the  Exe- 
'  Kelicway's  Re-  cutor  ',  whereas  if  the  Legacy  were  not  certain,  he  could  not  enter 
pom,  fol.  1 18.  n.93.  thereunto  without  Danger  of  Lofs  of  the  Legacy  m.  But  in  thefe 
fuPrKcllCWay  Ubi  and  othcr  Cafes  the  Legatary  doth  not  lofe  his  Legacy  "  :  Albeit  (if 
"  old.  de  aaion.  need  be)  he  may  be  compelled  to  reftorc  the  fame  °. 

claf.  2.  a£tion.   in- 

derdift.  quod  legator,  fo.  109.  ?  d.  L.  1.  quorum  legatorum.  &  ibi  Zaf  &  Ripa  d.  L.  non  dubium.  &  ibi 

~Jaf.  &  Sich. 


§.  XXIII. 
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§.  XXIII.   Of  the  Death  of  the  Legatary  before   the 
Legacy  be  due. 

1.  If  the  Legatary  die  before  the  Legacy  be  due>  the  Legacy  is 

extin^uifjed. 

2.  J  Jim  pie  Legacy  beginneth  to  be  due  at  theDeath  of  the  'Tefkatori, 

3.  What  if  the  Legatary  die  at  the  fame  bzflant  when  the  defla- 

tor dieth. 

4.  If  the  Prince  die  before  the  T'ejiator,  his  Succejfors  may  obtain 

the  Legacy. 

5.  A  conditional  Legacy  is  not  due  before  the  Condition  be  extant* 

6.  If  the  Legatary  die  before  the  Condition  be  extant3  the  Legacy 

is  not  transferred  to  his  Executors. 

7.  Lxtenfions  of  this  former  Conclufion. 

8.  Li?nitations  of  the  fame  Conclufion. 

9.  If  the  Legacy  be  referred  to  a  certain  Day,  whether  it  begin  to 

be  due  at  the  Death  of  the  'Teftator. 

10.  When  the  Day  is  utterly  uncertain^  the  Legacy  is  as  if  it 
were  conditional. 

11.  What  if  the  Day  be  certain  in  fome  RefpeUs-,  and  tmcertain 
in  other  RefpeUs  ? 

IF  (1)  the  Legatary  die  before  the  Legacy  be  duey  the  Legacy  is  **-■*•  Poft-ff-quaftcl<5 
extinguished  a.  That  we  may  know  when  the  Legacy  is  due,  we  &  Gtofff inRub.de 
are  to  coniider,  whether  the  fame  be  pure  and  fimple,  or  conditional,  cond.  &  demon,  ft. 
or  referred  to  a  Day  b.  Graff.Thefcom.op. 

When  (2)  the  Legacy  is  pure  and  fimple,  the  Day  wherein  the  Le-  eSat-<H3-mp«ns 
gacy  beginneth  to  be  due  is  the  Day  of  the  Death  of  the  Teftator  c  : c  L.unlc.<j.cum  igi- 
And  therefore  if  the  Legatary  die  before  that  Day,  the  Legacy  is  Jgg  ffi?32jj 
void ;  neither  can  the  Executors  or  Adminiftrators  of  the  Legatary 
demand  the  fame  d.  Infomuch  that  if  the  Teftator  by  his  Laft  Will d  <3.  L.  unic.  §.  cum 
do  bequeath  his  Lands  and  Tenements  to  J.  S.  and  to  his  Heirs;  yet  tr,Pllcl- 
if  J.  S.  die  before  the  Teftator,  the  Devife  is  meerly  void  j  and  fo  the  Z  Brett.T  Rig. 
Heirs  of  the  faid  J.  g.  cannot  recover  the  Land  by  Force  of  the  Will  e.  D°-  Coke  1.  1.  ia 
And  (3)  fo  it  is  although  the  Legatary  live  as  long  as  the  Teftator.  ^a°rn,sd°ai?hed- 
For  if  he  do  not  over-live  the  Teftator,  but  that  they  die  both  at  one  i Duobusfinfuimor- 
inftant,  (both  peradventure  being  drowned  together,  or  both  being  tuis'  beIlo>  ruina» 
ftruck  to  death  with  the  fall  of  an  Houfe  ^)  in  this  Cafe  alfo  tfe&SS^S^" 
Legacy  is  not  due?,  and  confequently  not  tranfmiflible  to  the  Exe- ruus.Menoc.de  pr*- 
cutors  or  Adminiftrators  of  the  Legatary.  But  i£  the  Legatary  do  o-  gTPuodVdc'reb' 
ver-live  the  Teftator,  though  it  be  but  a  very  little,  even  a  Moment,  1  cX°in 'dii^quod 
then  the  Legacy  is  due  h,  and  fo  may  be  recovered  by  the  Executors  Tiraq.dcjud.in'rcb. 
or  Adminiftrators  of  the  Legatary  ».  Neither  is  it  material  whether  fjjjg.  aS-jiniS 
the  Legatary  did  know,  or  were  ignorant  k  of  the  Legacy ;  or  whe-  quisle,  de  inftit,  & 
ther  the  Will  were  proved,  or  the  Adminiftration  of  the  Goods  com-  fu ^'g'  5olt  di  # 
mitted,  whiles  the  Legatary  lived  • :  For  in  this  Cafe  alfo  the,  fame  is  qua'ndfdVs  legxed! 
due  to  his  Executors  or  Adminiftrators.  Howbeit  (4)  the  former  Con-  kL.uh.quandodics 
clulion,  that  if  the  Legatary  die  before  the  Teftator,  the  Legacy  is!eL.'unit.§.'sin.au- 
extinguifhed,  doth  not  hold  where  any  Thing  is  bequeathed  to  the  tcm.  C.deead.  toi- 
Prince:  For  though  the  Prince  die  before  the  Teftator,  yet  the  Le-len-  D>'er  -fo1-  3^7, 
gacy  is  due  to  his  Succeflor  m.  ,.  l.  quod  princ.ff. 

When de  lc&  *■ 
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When  (5)  the  Legacy  is  conditional,  the  Day  wherein  the  Legacy 
beginneth  to  be  due  is  the  Day  wherein  the  Condition  is  performed  n: 
Jem.  c'SstJfS!  And  therefore  (6)  the  Rule  is,  that  the  Legatary  dying  in  the  mean 
Bar." inL.fi  poft. ff.  while,  before  the  Condition  be  performed,  the  Legacy  is  extinguiSh- 
quando  dies  leg.  g(j  0>  '  "which  Rule  (7)  is  extended,  altho'  the  Legatary  were  one  of 
oY.intercidit.ff.de  the  Tcftator's  Children  P. 

cond.  8c  daemon.  8c  ,  *■«  J»  *.     ■     <-        «•  *• 

Bar.  in  d.  L.  fi  poll  diem.         P  Gloff.  in  L.  uinc.de  his  qui  ante  aper.  tab.  C.  Vafq.  de  fuccefl.  progrefT.  I.  3.  §. 

19.  n.  ip!  quae  opinio  communis  eft,  lit  lacius  per  Mantic.de  conjeft.  ult.  vol.  1.  11.  tit.  20.  n.  I. 

Item,  Altho' the  Condition  were  referred  to  die  Will  of  the  Lega- 
tary. For  Example ;  the  Teftator  giveth  to  A.  B.  an  hundred  Pounds 
if  he  Will':  For  in  this  Cafe  alfo,  if  the  Legatary  die  before  he  have 
<i  l.  fi  ita.  §.  fi  illi.  declared  himfelf  willing,  the  Legacy  is  extinguished  %  and  fo  no- 
de leg.  1.  ft.  thing  is  due  to  his  Executors  or  Administrators.    Likewife,  if  the  Con- 
dition be  alternative,  whereof  one  Part  is  Simple,  and  the  other  con- 
ditional, if  the  Legatary  die  before  the  Condition  be  performed,  the 
r  l.  cum  Mud.  ff.  Legacy  is  utterly  void r.  For  Example ;  the  Teftator  doth  bequeath 
qiund.diesieg.ced.to^  ^aU  his  p,^  and  if  his  Wife  have  a  Child,  an  hundred 

rDD.md.L™mn-  Poun£js:    Albeit  J.  £.  do  over-live  the  Teftator,  but  die  before  his 
quia  In  ahcrnativis  Wife  have  a  Child,  the  Executors  or  Adminiftrators  of  the  Legatary 
nonfunt  duo  lega-  can  neither  obtain  the  hundred  Pounds,  nor  the  Plate  f. 
ta,  fed  unum.  Limitations  (8)  of  this  former  Rule  are  many  r.     Firft,  when  it  is 

citif  p^S-i.'1"?'- the  Tcftator's  Will  and  Meaning,  that  the  conditional  Legacy  be 
c.  7.  except.  2.  vide  tranfmitted  u. 

Mant  1. 20.  tit.  11.  Secondly,  when  it  doth  not  ftand  by  the  Legatary  wherefore  the 
progrlf.  k2?$/ii.  Condition  is  not  performed,  and  in  that  Refpect  the  Condition  is  re- 
n.  94.  lib.  3.  §.  29.  putcd  for  accomplished  x. 

"s  cut  §Bhocautlem.  Thirdly,  when  the  Legacy  is  not  conditional,  but  modal  y.  (Of 
de  leg.  i.  in  fin.      which  Difference  we  have  fpoken  before  l. 

«  c.  cum  non  flat.  Fourthly,  when  the  Legacy,  which  was  firft  conditional,  is  after- 
fuprra'p"rt.4.  §/&  wards  repeated  without  any  Condition  a. 

i  l.  cumtaie.ff.de  Fifthly,  when  the  Teftator  doth  give  the  Legacy  upon  Condition 
« sud*rf  &K  9.  afterwards"  to  be  expreffed,  but  exprefleth  none  fa. 
»LlnonPad ca.ff.de  Finally,  whcrefoever  the  Condition  doth  not  make  the  Legacy 
cond.  &  demon.  8c  conditional,  (either  becaufc  it  is  fecretly  included  c  in  the  DifpoSi- 
^pic^c.dcin-tion,  or  rejected*3,)  it  doth  not  hinder  the  Tranfmirfion  of  the  Lega- 
ftit.  8c  fub.  cy  to  the  Executors  or  Administrators  of  the  Legatary  deceafed,  no 

quakes teg.ceJ  mp*  $«•  if  it  were  a  Simple  and  pure  Legacy.      ^ 
Mant.  de  conjeft.      When  (9)  the  Legacy  is  referred  to  a  T>ay,  then  tis  material  whe- 
uh.  vol.  La.  tit.20.  tncr  tne  pay  De  C(.rtain,    or  uncertain,  or  in  fome  Refpeft  certain, 
S'l.' conditiones.de  and  in  other  Refpeft  uncertain. 

condic.inft.ff.§.im-  ln  the  firft  Cafe,. that  is  to  fay,  when  the  Day  is  certain,  theLe- 
hM  dSrt&lu  rt6  §acY  beginneth  to  be  due  at  the  Time  of  the  Death  of  the  Teftator, 
§t*t &Y  pai"P4?'  although  it  cannot  be  demanded  eftecf  ually  before  the  Day  do  come  c. 
eL.cederedicm.dc  An(i  therefore  if  after  the  Death  of  the  Teftator,  the  Legatary  die 
Aldat  &  Rebuff '  alfo  before  the  Day  of  Payment,  the  Legacy  is  tranfmitted  to  the 
Executors  or  Administrators  of  the  Legatary,  as  if  it  had  been  a  pure 
f  L. fi  dies.ff.  quan-  an£j  fm]pie  Legacy  f.  For  Example  j  the  Teftator  doth  bequeath  to 
homeCSdeviVeC2o l!  A.  £.  an  hundred  Pounds  at  Eafter,  Jnno<Domim  1600.  and  after- 
ai  w- s.  deb.  pay  in  wards  dieth,  and  after  him  the  Legatary  dieth  alfo  before  Eafter 
mor™&%ievie,u°nn-  Anno  1600.  in  this  Cafe  the  Executors  or  Administrators  of  the  Le- 
core  lez  Executors  gatary  at  Eafter  1600.  may  demand  and  recover  the  Legacy;  be- 

le  devilce  avera  le 

mony,  oil  lc  reft  de  ceodevant  L'ordinary.  Brook  Abridg.  tit.  Dcvifc,  n.  17.  45. 
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cauifo  the  Time  is  certain  (in  the  Reputation  of  Law)  as  well  In  Re-  s  DDin  d-  L'n  dies 
iped  of  the  Queftion  W.w,  as  in  Refpect  of  the  Queftion  Mfber^g^i^Z 
as  may  be  feen  in  the  following  Paragraph.  ccd.    Graf.   Thef. 

In  the  fecond  Cafe,  that  is  to  fay,  "when  (10)  the  Tjcy  is  atterlj com;  *£■  §'  lcgat' 
uncertain,  the  Legacy  is  compared  to  a  conditional  Legacy  h  :    And  2t?dies\certus.£ 
therefore  if  the  Legatary  die  in  the  mean  Time,  the  Legacy  is  loft,  dc  colld- &  demon. 
without  Devolution  thereof  to  the  Executors  or  Adminiftrators  of 
the  Legatary  deceafed  '.     For  Example ;  the  Teftator  faith,  I  do  be-  ''  L-  ™,ic-  §■  fin-a"- 
queath  to  A.  B.  an  hundred  Pounds  when  fie  Jh all  be  married;  or  thus, iem' 
I  bequeath  to  A-B.  an  hundred  Pounds  to  be  payed  when  he  Jball  be 
married :  Here  the  Day  is  utterly  nncertaiji ;  for  neither  is  it  certain 
when,   neither  yet  whether  the  Legatary  mall  many  before  the  E- 
vent.     And  therefore  if  the  Legatary  die  before  he  be  married,  his 
Executors  or  Adminiftrators  have  no  Adion  or  Right  to  demand  the 
Legacy  k.     Neither  is  it  material,  whether  thy  Day  be  joined  to  the  k  dd.  in  d.  §.  fin 
Subftance  of  the  Legacy,  as  in  the  former  Example,  or  to  the  Exe-autcm- 
cution  thereof,  as  in  the  fecond  Example  :  For  it  is  not  devolved  ei- 
ther in  the  one  Cafe  or  in  the  other '.    But  if  the  Teftator  bequeath  1  Ear.  in  L.  fi  cui. 
to  A-  B-  an  hundred  Pounds  for  and  towards  her  Marriage,  and  ilie  §•  hoc  autem.  de 
die  before  Marriage,  yet  is  the  Legacy  due  to  her  Executors  or  Ad-  L^Se'ju^adTVe- 
miniftrators  m.  bd.  ff  &  Alex,  i- 

bid.  Mane,  dc  con- 
je£r.  ult.vol.  1.  11.  tit.  20.  n.  3.  &  eft  communis  opinio,  tefte  Graf.  Thef  com.  op.  §.  Iegatum,  q.  43.  n.  7.  Le- 
gato Titio  rcli£t.  ita  in  Meviam  due.  in  uxorem,  an  fit  modale  vel  condicional.  vide  Men.  na£t.  de  praefump. 
lib.4.  pfas£i4&  n.17.  Graf.  Thefaur.  com.  op.  §.  Iegatum.  q.^S.  n.2.       »>  Dyer  fol.  50.  Fulb.  tit.  Dcvife,  10I.41J. 

In  the  third  Cafe,  that  is  to  fay,  when  (i  i)  the  Day  is  partly  cer- 
tain, and  partly  uncertain,  we  are  to  diftinguifh,  whether  the  Uncer- 
tainty be  in  Refped  of  the  Queftion  Whether,  or  of  the  Queftion //%v/. 

If  the  Uncertainty  be  in  Refped  of  the  Queftion  whether,  not  of 
the  Queftion  when,  as  if  the  Teftator  do  bequeath  an  hundred  Pounds 
whe?i  his  Son  JJjall  come  to  the  Age  of  21  Tears;  (for  here  it  is  certain 
when  he  mall  be  of  that  Age,  but  uncertain  whether  he  mail  live 
till  he  come  to  that  Age;)  in  this  Cafe  we  muft  yet  again  diftin- 
guiln.  For  either  the  Time  is  joined  to  the  Subftance  of  the  Dilpo- 
{ition ;  as  when  the  Teftator  faith,  I  give  to  A.  B.  an  hundred  Pounds 
when  he  cometh  to  the  Age  of  2 1  Tears ;  and  then  the  Legacy  is  not 
devolved  to  his  Executors  or  Adminiftrators,  if  he  die  in  the  mean 
Time",  (except  in  certain  Cafes  elfewherc  before  fpecified  °  :)  Qr. n Bar. in d.L. fi enf, 
elfe  the  Day  is  joined  to  the  Execution  or  Performance  of  the  Le-  5-  hoc  autem.  de 
gacy;  as  when  the  Teftator  doth  bequeath  to  A.  B.  an  hundred .&;  ^J^°l 

S*         1  1-11  -ii      1  1  •  j       1  it-  n     ■,,  pf  in.quancio  dies 

Pounds,  which  he  willeth  to  be  paid  ivhen  the  Legatary  /hall  be  oflez-  ced.  ff.  Vafq. 
the  Age  of  21  Tears;    and  then  the   Legatary  dying   in  the  mean  de  fucccff- progreff. 
Time,  his  Executors  or  Adminiftrators  may  recover  the  Legacy,  ""supra ^"4.517. 
when  the  Time  is  expired  the  Legatary  mould  have  been  of  the  Age  fllb  fin- 
of  21  Years,  if  he  had  lived  P.  f  l.  cx  his  verbis. 

ccd.  Bar.  8c  Paul,  de  Caftr.  in   L.  fi  cm;  §.  hoc  autem.  ff.  dc  leg.  i.  Alex,  in  L.  Sc  jus  ad  Trebcl.  in  fin.  ff 
Valq.  de  fucceff.  progreff.  1.  3.  §.  19.  n.  3.  verb,  quandoque  6cc. 

If  the  Uncertainty  be  not  in  refped  of  the  Queftion  whether,  but 
of  the  Queftion  when ;  as  if  the  Teftator  do  bequeath  to  A.  B.  an 
hundred  Pounds,  when  the  Executor  of  the  Teftator  mail  die,  or  to 
be  paid  when  the  faid  Executor  mall  die ;  (for  here  it  is  certain 
whether  the  Executor  muft  die,  (we  muft  all  die,)  but  when  he  muft 
die  it  is  uncertain  :)  in  this  Cafe  the  Legacy  is  not  tranfmittcd,  the 
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*  L.  hujnfmodi.  ff.  Legatary  dying  before  the  Executor  of  the  Teftator  x.  Howbeit  this 
cccTdd  f  T If-res  Legacy  after  another's  Death,  if  it  be  duly  confidercd,  is  not  only 
meus.  dc  conT  &  uncertain  in  refpect  of  the  Queftion  evhe%  but  alfo  in  refpeft  of  the 
demon.  Cevai.  dc  Queftion  whether ;  becaufe  it  is  uncertain  alfo  whether  the  Legatary 
"ow'u^uorum  o-  &&  over-live  the  Executor,  not  only  when  the  Executor  malt  die  j9 
pinio  eft  magi's  re-  as  elfewhere  hath  been  declared  z. 

cepta,  ut  per  Graf. 

Thef.  com.  op.  §.  legamm.  q.  43.  n.  8.  Vafq.  de  fucceff.  pfogreff.  1.  J.  §.  27.  n.  it.         >   d.  L.  ba:rcs  meus, 

Ac  cond.  &  demon,  if.        *  Siipr.  par.  4.  §.  17. 

By  the  Civil  Law  'tis  neceffary  in  all  Legacies  to  confider  two  Ef- 
fects of  the  Right  of  the  Legatee,  (piz.)  one  which  renders  him  Ma- 
iler of  the  Thing  devifed,  fo  that  he  may  demand  the  Delivery  there- 
of immediately;  or  where  'tis  not  demandable  till  a  certain  Time  to 
come  j  the  firft  of  thefe  Effefts  is,  that  then  the  Time  is  come  in 
which  the  Right  of  the  Legacy  vefts  in  the  Legatee,  for  then  the 
Legacy  is  due ;  and  in  fuch  Cafe  if  the  Legatee  dies  before  he  hath 
received  the  Legacy,  'tis  tranfmiffable  to  the  Adminiftrator ;  and  tho' 
a  certain  Time  is  fixed  for  the  Payment  thereof,  yet  fince  the  Legatee 
hath  acquired  a  Right  by  furviving  the  Teftator,  he  tranfmits  that 
Right  to  his  Adminiftrator  whether  he  die  before  or  after  the  Pay- 
ment ;  and  this  agrees  with  our  Law  as  in  the  Cafes  following. 
cinke  verf.  Knight.  jj\  rLhe  Father  devifed  to  his  Daughter  Maty  500/.  to  be  paid  out 
Rep.  in  Chan.  91.  q£  Lands  mortgaged  to  him,  which  Mortgage  was  forfeited  in  his 
Life-time  ;  the  Daughter  married  the  Plaintiff,  and  both  me  and  her 
Father  died  before  this  Legacy  was  paid ;  but  the  fame  was  decreed 
for  the  Husband. 
iwueent  &  ux'  vcr-  Devife  of  ioo/.  to  Mary  Tnth  to  be  paid  to  her  on  the  79th  T>ay 
fusTyor&ux*.  0jr  September  1668.  fhe  died  before  that  Day,  and  Margaret  the 
Rep.  .n  Chan.  1 12.  ^.fe  rf  ^  plaintift~  adminiftred  5  and  then  the  Husband  and  Wife 
exhibited  a  Bill  in  Chancery  for  this  Legacy,  which  the  Defendant 
refufed  to  pay,  pretending  that  it  was  not  demandable  by  the  Admi- 
nistratrix, becaufe  her  Inteftate  Mary  Frith  the  Legatee  had  it  upon 
a  Condition^  which  was,  if  flje  lived  till  the  29th  of  September,  &c 
which  being  now  difpenfed  withal  by  the  Ad  of  God,  (viz.)  by  her 
T)eath  before  that  'Jime^  the  Performance  of  that  Condition  is  be- 
come impoffible  ;  but  the  Court  was  of  Opinion  that  an  Intereft  was 
verted  in  the  Legatee,  which  was  tranfmiflible  to  her  Admin  iftratrixj 
and  decreed  the"  Legacy  with  Intereft  from  the  Time  of  the  exhi- 
biting the  Bill. 
Barhw  verf.  Grant.  A  Legacy  of  30/.  was  devifed  to  an  Infant  to  put  him  out  Jp- 
prentice\o  fome  Trade,  and  before  he  was  of  a  competent  Age  to 
be  placed  out  as  an  Apprentice,  he  died ;  it  was  decreed  that  this  Le- 
gacy mail  go  to  his  Adminiftrator. 
Lord  Pawht's Cafe. *"  fjjjfe  Father  made  a  Settlement  of  his  Lands,  and  amongft  other 
I  vent'  -66.  S.  c.  Things  to  Truftees  to  raifc  4000  /.  a-piece  for  each  of  his  Daughters, 
'  payable  at  Iwenty-one  or  Day  of  Marriage^  and  competent  Maintenance 
in  the  mean  Time,  in  cafe  he  fhould  not  otherwife  direct  by  his 
Will ;  and  afterwards  by  his  Will  he  devifed  4000  /.  a-piece  to  his 
two  Daughters  to  be  paid  to  them  refpe&ively,  in  fuch  Manner  as 
by  the  faid  Deed  of  Settlement  was  declared ;  and  100/.  per  A?w. 
for  their  Maintenance,  as  by  the  faid  Deed  was  appointed  3  but  one 
of  the  Daughters  died  unmarried  and  under  Jge  before  her  Portion 
could  be  raifed  j  and  the  Father  being  dead  foon  after  this  Settle- 
ment was  made,  the  Mother  adminiftred  to  her  Daughter,  and  exhi- 
bited her  Bill  againft  the  Heir  at  Law,  and  the  Truftees  named  in 
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this  Settlement,  to  have  this  Legacy  of  4000/.  and  Intercft  thereof 
from  the  Death  of  her  Daughter,  to  be  railed  out  of  the  truft  Eftate, 
infifting  that  it  was  debit  urn  in  pnefcuti  to  her  Daughter,  fohenduiu 
in  futuro  ;  and  therefore  being  an  Intercft  vefted,  it  ought  to  go  to 
her  Adminiftratrixj  and  that  it  being  a  Duty  ariiing  by  the  Will,  'tis 
in  Nature  of  a  Legacy  j  for  the  Deed  was  only  to  take  Place  if  the 
Father  made  no  Appointment  by  his  Will ;  but  decreed  that  this 
Sum  of  Money  ftands  upon  the  Deed  only,  and  that  the  Will  is  a 
Confirmation  thereof  ;  and  that  it  was  to  come  wholly  out  of  the 
Land;,,  and  the  perfonal  Eftate  was  not  made  fubjec-t  by  the  Will  to 
the  Payment  thereof. 

The  Father  by  his  lad  Will  devifed  200/.  a-picce  to  the  two  SreII  vcrfus  B 
Children  of  T-  S.  at  the  End  of  ten  Tears  after  his  Dcceafe,  but  aSalk  415. 
both  the  Children  died  within  that  Time;  this  was  adjudged  a  lapfed 
Legacy ;  for  wherever  the  'Time  is  annexed  to  the  Legacy  it  jetr,  in 
fuch  cafe  if  the  Legatee  dies  before  that  Time  happens,  'tis  a  lapfed 
Legacy ;  but  where  the  'Payment  of  a  Legacy  is  to  be  made  at  a 
Time  to  come,  there  if  the  Legatee  dies  before  that  Time,  the  Le- 
gacy is  tranfmiifable  to  his  Admin  iftrator,  becaufe  an  Intereft  in  the 
Sum  was  vefted  in  the  Legatee  immediately  upon  the  Death  of  the 
Teftator,  though  the  Payment  was  to  be  made  in  futuro. 

A  Legacy  was  given  to  a  Feme  Covert  to  be  paid  to  her  eighteen  4  Roll.  Rc    Si 
Months  after  the  l^eath  of  the  Teftator ;  fhe  died  within  that  Time ;  '  :.' 

adjudged  that  her  Husband  was  entitled  to  this  Legacy,  becaufe  the 
Wife  had  an  Intereft  in  it  before  the  Day  of  Payment,  and  fuch  an 
Intercft  which  he  might  have  releafed. 

§.  XXIV.  Of  the  Deftruclion  of  the  Thing  bequeathed. 

1.  The  Legacy  is  extingui/hed,  if  the  Thing  bequeathed  do  perifj. 
1.  What  if  it  perifj  by  the  Fact  or  Negligence  of  the  Executor  ? 

3.  What  if  the  Legacy  be  general,  or  do  confijl  in  Quantity  ? 

4.  What  if  one  Thing  of  two  'Things  be  bequeathed,  whereof  the 

one  doth  perifj  ? 

5 .  What  if  the  Thing  bequeathed  be  not  dejiroyed,  but  the  Form 

thereof  altered  I 

IF  the  (1)  Thing  bequeathed  do  perifli  or  be  deftroyed,  the  Legacy  ,  §,  fi  res  leffafa 
is  extinguifhed  3,  and  the  Legatary  deftitutc  of  Remedy.  For  Ex- W.  dc  ieSa.°De 
ample  \  the  Teftator  doth  bequeath  unto  thee  his  beft  Ox,  which  Ox  £ac;  k-  vide  Ful- 
is  afterwards  killed  ■  in  this  Cafe  the  Legacy  is  extinguished  b  ;  info-  ^^'^  e'  °  ' 
much  that  neither  the  Skin,  nor  the  Flcfh,  nor  the  Price  is  due  unto  b  L-  m°rtuo  bove. 
thee  c.    Which  Rule  notwithftanding  is  limited  in  certain  Cafes.         f'dd?  Jffefje    t 

Firft,  when  (2)  the  Thing  bequeathed  doth  perifh  by  the  Fa6fc  or  &  ibi  Minfinf. 
Negligence  of  the  Executor ;  as  when  the  Executor  after  the  Death  of 
the  Teftator  convertcth  the  Thinq  bequeathed  to  his  own  proper  Ufed  •  ,  „,  „- .    ,  T  , 
or  when  he  maketh  Delay,  m  not  paying  or  delivering,  the  Thing  be-  ve.  &  in  L.  kna. 
queathed  fo  foon  as  he  may,  after  he  hath  undertaken  the  Executor-  de  les-  3-  ff- 
fhip  e  I  or  doth  unjuftly  defer  the  Proving  of  the  Will,  and  Under-  ^S^tS 
taking  the  Executorfhip  f  ;  and  the  Thing  bequeathed  perifh  in  the  do  prsceda't  inrer- 
rnean  Time  \  for  then  the  Legacy  is  not  fo  extinguifhed,  but  that  P?,latio> vel  ho,mi.- 
the  Legatary  may  recover  the  Value  thereof,  albeit  the  Thing  it  felf  l.  fi  ex  legar/cau- 

fa.  ff.  de  verb.  ob. 
led  non  fuffio'r  mora  irregularis,  nempc  qua:  ex  juramento  oritur.  Cagnol.  in  L.  quod  te.  ff.  fi  cer.  pe.  n.  97. 


*  L.  cquis.  ff.  de  uf.  &  fruft. 
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be  not  e&tant  g ;  and  albeit  it  would  have  perifhed  likevvife  h,  if  it 

5  LULvum  fiiu!  had  been  delivered  to  the  Legatary  in  due  Time*. 

§.   fi  poCllk.  de  kg.  „         i  1      i  •  u    r\  J  n    ,  • 

I.  L.  fenatus.  cod.  tit.  Marit.de  conject.  tilt.  vol.  I.  9.  tit.  \i.  n.  5.  n  Quomodo  conftabit  rem  etiam  le- 
u'atar'io  traditam  pcrire  voluiflc,  vide  Ripam  in  L.  quod  te  If.  fi  cer.  pe.  8c  Cagnol.  in  eand.  L.  n.  S2.  *  A* 
fex.  laf  &  alii  in  L.  nemo,  de  verb.  ob.  ff.  quorum  opinio  eft  communis,  ut  refert  Jaf  ubi  fupra,  &  Soarez. 
1.  rccept.  iententiarum,  litera  M.  ant.  ziz.  de  qua  fententia  tanto  minus  dubitatur,  quanto  msgis  dubitatur  an 
res  apud  legatariura  peritura  fuiffet.  Quod  fi  manifeftc  conftat  rem  eodem  modo  fuifTe  perituram  apud  le- 
gatariuni  hie  multi  recedunt  ab  illo  communi  dogmatc,  exiftimantes  ssqniorcni  opinionem  effc,  ut  non  te- 
neatur  executor.  Soarez.  ubi  fupra.  Ripa  in  L.  fi  infulam.  dc  verb.  ob.  n.  97. 

Secondly,  when  (3)  the  Legacy  is  general,  or  confifteth  in  Quan- 
tity *  as  when  the  Teftator  doth  bequeath  an  Horfe,  or  an  Ox,  (not 
this  Horfe,  or  that  Ox  ;)  or  when  the  Teftator  doth  bequeath  cer- 
tain Quarters  of  Wheat,  or  other  Grain,  not  this  or  that  Grain  ly- 
ing in  fuch  a  Barn  or  Garner  j  this  Kind  of  Legacy  cannot  perifh, 
fi  «JnCeendL  "nS  though  all  the  Teftator's  Cattle  do  perifh,  and  all  his  Corn  be  con- 
ampli'us\e§.  i.  de  fumed  k  ;  and  therefore  the  Legatary  may  recover  his  Legacy.  Un- 
leg.  1.  ff.  Minting.  [efs  fome  certain   Thing  were  offered  to   the  Legatary,  which  he 
inftirfideeieg'gata'  without  juft  Caufe  refuted  to  take  j  for  then,  if  the  fame  Thing  do 
'  l.  hujuf.nodi.  §.  perifh  afterwards,  the  Legacy  is  extinguifhed  l. 
ftichum.&§.ficui.      Thirdly,  when  (4)  one  of  two  Things  is  bequeathed  alternative-* 
eg"   *  Jy  •  as  if  the  Teftator  do  bequeath  his  Apparel,  or  his  Books,  the  one 

™  L.  cum  res.  §.  Q£  t}iefe  DCing  confunied,  the  other  of  them  may  be  recovered  m ; 
»  L;  huiufniodi.  §.  unlefs  the  Election  appertaining  to  the  Executor,  he  offered  the  one 
ftichum.  & 5.  fi  cui.  0f  them  to  the  Legatary,  which  afterwards  perifhed  n. 
nLnu^i^itfde      Fourthly,  (5)  when  the  Thing  bequeathed,  whereof  the  Form  is 
leg.  i.  ff.  '  altered,  may  be  reduced  to  his  firft  Matter  ,•  as  when  the  Teftator 

doth  bequeath  fome  Mafs  of  Metal,  be  it  Gold  or  Silver,  Tin,  or 
fuch  like,  whereof  the  Teftator  afterwards  doth  make  fome  Veffel, 
or  other  Infti  ument ;  or,  on  the  contrary,  the  Teftator  having  be- 
queathed a  Cup  of  Gold,  or  other  Veffel,  or  Inftrument  of  Metal, 
doth  afterwards  diffolve  the  fame  to  his  firft  Matter ;  or  the  Teftator 
having  bequeathed  a  Cup  of  Gold,  doth  make  a  Chain  thereof  j  the 
Will  of  the  Teftator  by  fuch  Alterations  is  not  prefumed  to  be  alter- 
•Bar.  Lanccl.Dec.  ed,  and  therefore  the  Legacy  is  not  thereby  extinguifhed  °. 

6  alii  in  L.  fcrvum 

filii.  §.  fi  pocula.  ff.  de  leg.  i.  quorum  opinio  communiter  approbatur,  lit  refert  Jaf.  eod.  §.  n.  j. 

But  if  the  Thing  bequeathed,  after  the  Form  thereof  be  altered,.' 

cannot  be  reduced  to  that  which  it  was  before,-  as  Wool  when  it  is 

made  Cloath,  or  Timber  when  it  is  hewen  or  made  a  Parcel  of  a  Ship ; 

1  the  Teftator  having  bequeathed  certain  Wool  or  Timber,  and  after- 

a,   Barf'paut  de  wards  tranflating  the  fame  to  other  Forms,  from  whence  they  cannot 

Caftr.  &  alii  com-  be  reduced  to  the  former,  the  Legacy  is  extinguifhed  P ;  unlefs  it  do 

muniter  in  d.  L  app^r  that  the  Will  of  the  Teftator" therein  is  not  changed  1. 

lervum   fain.   §.    fa      1  t  ...  ,  ■  r     1  •      -n     i  ^r      i-  .        t 

pocula.  de  leg.  i.  Other  Limitations  there  be  or  this  Kme,  as  alio  divers  r  other 
q  d-  §•  fi  pocula.  Caufes  whereby  Legacies  may  be  loft :  But  neither  have  I  convenient 
ViediSsinruame^  Leifure  to  proceed  in  the  Difcourfe  thereof;  neither  do  I  think  the 
thodo  exadiffima  fame  either  fo  needful  or  profitable  to  be  known,  as  thefe  whereof 
juris  civiiis,  1.  12.  j  ]mve  macje  Choice,  and  which  I  have  already  delivered.  And  therc- 
bi  eaumei-at '  70.  fore  I  thought  good  only  to  refer  fuch  as  are  farther  ftudious  in  that 
caulks  amittendi  Point,  to  their  own  more  plentiful  Libraries,  and  more  ferious  La- 
lGPta'  bours,  and  here  cut  off  the  Thread  of  this  Teftamentary  Treatije. 

FINIS, 

THE 


THE 


TA 


L  E 


OF     THE 


^tmtpal  0lMtzv$ 


Contained  in  this 


B  o 


A. 


Abeyance*,  when  the  Fee-fimplc  mall 
be  in  Abeyance.  ''Page  138 

\Ademption  of  a  Legacy,  what  it  is.    521 

Ademption  rauft  be  proved,  for  'tis  not 
to  be  prefumecl.  522 

Adminiftrator  and  Adminiftration.,  can- 
not devife  Goods  he  hath  as  Admini- 
ftrator. 175 

Adminiftrator  to  Part  iliall  be  charged 
with  the  Whole.  410 

Administration,  where  it  iliall  be  grant- 
ed  to    the    Widow  or  next  of   Kin. 

207 

Adminiftration  may  be  granted  to  one 
where  there  is  no  Executor,  upon  a 
Condition,  and  till  that  Condition  is 
performed.  290 

Where  it  may  be  granted  for  a  certain 


Time. 


292 


Cannot  be  repealed  at  the  Pleafurc  of 
the  Ordinary.  362 


Adminiftrator    durante   viinore    Mate* 

Page  316,  318 

Such  an  Adminiftrator  cannot  fell  the 

Goods.  3 1 9 

Adminiftration  cum  ^Teftamento  annex. 

Advancement^  what  fhall  be  an  Ad- 
vancement in  the  Life-time  of  the 
Father.  21  £ 

Jge>  when  a  Perfon  mail  be  of  fufficient 
Age.  20  r 

Alienation,  Tenant  in  Tail  cannot  be 
retrained  to  alien.  160 

Provifo  not  to  alien.  168,  169^  227 

Alienation,  Condition  not  to  alien,  not 
good.  271»273 

Alien  may.  be  an  Executor  or  Admini- 
ftrator. 358 

Devife  of  Lands  to  him,  void.-         359 

All  my  Efiate,  Devife  thereof}  includes 
both  real  and  perfonal.  152 

All  my  Goods,  by  a  Devife   thereof  a 

Leafe  for  Years  will  pafs.  184 

3  All 
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All  my  Lands  and  Tenement's,  thofe 
which  he  hath  in  Pofteifion  and  Re- 
version, pafs  by  the  Word  Tenement. 

'Page  233 

All  viy  r£eneme7its:>  by  that  Word  two 
Houfes  will  pafs.  460 

Apofiate- cannot  make  a  Will.  91 

Difference  between  an  Apoftate  and  an 
Heretick.  91 

Car. not  make  an  Executor.  347 

Apprentices,  Lands  were  charged  with 
1000/.  to  put  out  Apprentices ;  the 
Money  was  paid  to  the  Executor  of 
the  Donor,  it  ought  to  be  paid  to  the 
Parfon  or  Vicar.  61 

Appurtenances,  what  paffes  by  that 
Word  in  a  Will.        47,  133,17-15  39° 

Affent,  where  the  Affent  of  the  Execu- 
tor is  neceftary  to  a  Legacy.  24 

Where  there  are  two  Executors,  the 
Aftcnt  of  one  is   good.  24,  26 

Where  it  may  be  given  upon  a  Condi- 
tion precedent.  25 

Where  it  mall  be  effectual  to  one  in  Re- 
mainder, ibid. 

The  Ileafon  why  the  Affent  of  an  Exe- 
cutor is  neceffary.  26 

Where  it  mail  relate  to  the  Death  of  the - 
Teftator.  ibid. 

An  Executor  refufing  to  affcnt,  may  be 
compelled.  27 

Where  an  Intereft  is  veiled  by  an  Affent. 

34>  l84 

The  Reafon  why  an  Executor  muff  Af- 
fent. 235 

AJfiguee  of  an  Executor,  Covenant  lies 
againft  him  upon  an  exprefs  Covenant 
of  the  Teftator.  385 

Averment,  where  it  fliall  make  the  De- 

vife  good.  48 

Jcoidance,  what  mail  be  a  good  Devife 

of  the  next  Avoidance.  1 84 


cBli7id-7nan  may  make  a  Will.     'Page  87 

Where  he  cannot  make  a  Will.         ibid. 

'Bona  not ab Hi a,  what  they  are.  414 

In  what  Cafes  the  Right  of  Adminiftra- 
tion  is  in  the  Metropolitan.  415 

The  Debt  is  where  the  Bond  is.        ibid. 

Debt  upon  a  Contract  follows  the  Perfon 
of  the  Debtor.  416, 417,  418 

Where 'tis  in  feveral  Peculiars,  the  Arch- 
bifhop  hath  the  Right  of  granting  Ad- 
ministration. 418 

Pleading  of  Bona  notabilia.  417 

Bonis  propriis,  where  an  Executor  fliall 
be  charged  de  Bonis  propriis.        372 

Burgage  T'enure  Lands  may  be  devifed. 

1 12 

The  Will  of  Land§  muft  be  proved  be- 
fore the  Ordinary ;  and  of  Goods,  it 
muft  be.enroiled  before  theMayor./i/W. 


K 


Aftard :  Of  Baftards  in  general.  351 
Devife  to  a  Baftard  good.     288,  354 
Ballard  is  not  included  by  the  Word  IJJue. 

279 

Where  the  Husband  fhall  be  reputed  to 

be  the  Father.  280 

Bijhops,  what  they  arc  to  give  the  King 

at  their  Death.  107 

Their  Laft  Wills  are  to  be  proved  before 

the  Archbifhop.  4c r 


CAncelling  Wills.  5 14,  5 1 5 

Canons  of  King  James.  95 

Ceftui  que  Irufl  muft  be  in  Being.      118 
Charity,  Devife  to  a  Charity  fhall  have 
Preference.  21,  64,  2 1 1 

Where  a  Devife  to  a  Charity  fhall  be 
good,  tho'  the  Will  is  void  in  Law.  59 
In  fuch  Cafe  'tis  a  good  Limitation  and 
Appointment.  60 

Devife  to  the  Poor  indefinitely,  'tis  vefted 
in  the  King  to  difpofe.  61,  64 

Good,  tho'  the  Name  of  the  Parifh.  is 
miftaken.  6^ 

Where  diftinct  Charities  are  devifed  to 
one  Parifh,  they  cannot  be  altered  by 
the  Agreement  of  theParifhioners.  ibid. 
The  Heir  at  Law  cannot  alter  the  Difpo- 
fition  of  a  Charity.  ibid. 

It  muft  be  applied  according  to  the  Di- 
rection of  the  Will.  63 
Devife  to  a  Chanty  in  general.  466 
Devife  ad  pias  Can  fas.  496 
Chattel y  what  is  meant  by  that  Word.  475 
Devife  thereof  with  a  Remainder  over. 

178 

Children  cannot  make  a  Will.  6$ 

Advancement  of  them  in  the  Life-time 

of  their  Father.  216 

Chwch-ivardcns  may  fue  for  a  Legacy 

given  to  Parifh ioners.  36J 

Codicil,  the  Definition  thereof.  1 3 

The  Nature  of  it.  14 

3  Cod  icily 
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Codicil,  where  it  alters  a  Will.    'Page  14 

"Where  it  agrees  with  a  Will.  1 5 

Where 'tis  Part  of  a  Will.  16 

Codicil  nuncupative,  where  'tis  good.  5  2 

College,  the  Goods  thereof  cannot  be  dif- 

pofed  by  the  Mafter.  1 76 

Common,  Tenant  in  Common,  Devife  of 

the  Rcfidurtm  to  two  Executors,    one 

of  them  died,  his  Administrator  mall 

have  a  Moiety  as  Tenant  in  Common. 

34 
Devife  to  two  equally  to  be  divided.  133, 

J34 

Concept to?i  in  forty  Weeks  or  nine  Months. 

383 
Conditions  in  Wills,  what  they  are.    140 
Where  Lands  are  devifed  in  Truft,  that 
doth  not  make  a  Condition.  141 

Conditions  in  Wills,  where  they  are  void 
in  Law.  143,  227 

When  they  are  to  be  performed,  where 
no  Time   is   limited  for  the  Perfor- 
mance. 274 
Condition,  how  it  differs  from  a  Modus. 

M3 
What  is  a  Condition,  and  not  a  Limita- 
tion in  a  Will.  162,  163,  225 
What  is  a  Limitation  and  not  a  Condi- 
tion. 143,  213,  228 
Of  Conditions  in  Wills  in  general.      223 
Where  the  Words  make  an  exprefs  Truft, 
and  not  a  Condition.  225 
Conditions  precedent.  226 
Conditions  jubfeqnent.  227 
Of  ncceflary  Conditions.                      236 
Of  impoffible,  and  of  affirmative  and  ne- 
gative Conditions  in  Wills.     241,  242, 

2  5  3,  254 
Of  cafual  Conditions.  238 

Of  poflible  Conditions.  243 

Conditions,  where  they  fliall  be  faid  to 

be  accomplifhed.  248 

ConflrnUion  of  Words  and  Sentences  in 

Wills.  140 

Coparceners,    one  devifcth   her  Property 

to  T.  S.  fhe  hath  an   Eftate  for  Life 

by  that  Word  Property.  145 

Coppers  and  Furnaces  cannot  be  removed. 

1       I77 
Copyhold  Lands  are  not  within  the  Sta- 
tute of  Ufes.  1 18 
Nor  within  the  Statute  for    appointing 
Guardians.                                      ip6 
The  Surrcndree  devifed  all  his  Copyhold 
Lands  to  T.  S.  who  died  before  he  was 


admitted,  yet  having  a  Right  to  re- 
cover them,  the  Surrenderor  fliall 
ftand  fcifed  till  a  good  Title  fliall  be 
made  to  the  Devifee.  'Page  1 3 1 

Copyhold  Lands,  the  Statute  32//.  8. 
doth  not  extend  to  Rent  arrcar  out  of 
Copyhold  Lands.  394 

Corn  fozued,  where  the  Devifee  and  not 
the  Executor  fliall  have  it.     171,  172 

Other  Cafes  of  Corn  fowed.         1 76, 478 

Muft  be  put  in  the  Inventory  of  the  per- 
fonal  Eftate.  402,479 

Covenant,  A6iion  of  Covenant  againft  the 
Executor  upon  the  Covenant  of  the 
Teftator.  384 

It  lies  againft  the  Affignce  of  the  Execu- 


tor. 


3*5 


D. 


DEaf  and  dumb  Perfbn  cannot  make 
a  Will.  86 

Death,  &ci  Devife  to  his  Wife  till  his 
Son  comes  of  the  Age  of  2 1  Years ;  he 
died  before  that  Time  j  the  Intereft  of 
the  Wife  continues.  131 

Devife,  that  his  Wife  fliall  take  the  Pro- 
fits till  his  Son  comes  of  Age,  fhe  mar- 
ried,- and  died,  the  Husband  fliall  have 
no  Intereft.  133 

Devife  to  his  Executors  till  his  Son  be  of 
the  Age  of  21,  and  then  the  Son  to 
have  it,-  he  died  before  that  Time,-  the 
Executors  fliall  have  it  till  the  Time 
the  Son  fliould  have  been  of  Age,  if  he 
had  lived.  183 

Death  of  one  who  is  abfent  may  be  pro- 
ved by  common  Fame.  421 

The  late  Statute  concerning  that  Mat- 
ter, ibid. 

Devife  of  a  Legacy  to  E.  G.  when  flie 
fliall  be  married ;  flie  died  before  Mar- 
riage, her  Executors  fliall  not  have  it. 

3° 

To  E.  G.  and  her  J/JIgns,  the  Legatee 

died  before  it  was  paid,  it  fliall  go  to 

her  A.dminiftrator  as  an  Affignee  in 


Law, 


3°>34 


Devife,  rjc.  to  E.  G.  to  be  paid  at  the 
Age  of  21  Years,  or  Day  of  Marriage ; 
the  Legatee  died  before  either  of  the 
Contingencies  happened,  it  fliall  go  to 
his  Adminiftrator.  3  5 

Death 
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<Deatbi  of  a  Legatee  dying  in  the  Life- 
time of  the  Teftator.      'Page  294,  535 

Legatee  dying  before  the  Legacy  is  pay- 
able. 28 

Devife  of  Money  for  and  towards  her 
Marriage;  fbe  died  unmarried.      298, 

299,513 

Teftator  dying  before  the  Will  is  drawn 

in  Form,  and  leaving  only  Notes.  500 

Devife  to  J.G.  to  be  paid  when  of  Age. 

537 

Copyholder  dying  before  he  was  admit- 
ted. 1 3 1 

Debtor  made  Executor,  and  he  proves 
the  Will,  the  Debt  is  gone.  342 

But  if  Adminiftration  is  committed  to  the 
Debtor,  the  Debt  remains.  343 

Debtee  made  the  Debtor  Executor,  and 
devifed  feveral  Legacies,  the  Debts 
due  from  the  Executor  to  him  fhall 
not  be  extinct.  345 

Debts  due  to  the  Teftator,  by  what 
Words  they  pafs.  481,  483 

Defcriftion  of  the  Legatee  by  a  wrong 
Name,  doth  not  make  the  Will  void. 

457 

Detinct,  where  the  Action  muft  be 
brought  in  the  Detinet.  370,  378 

Devife  of  omnia  Bona,  what  pailes  by 
thefe  Words.  19 

Of  Lands  for  Payment  of  Debts  and  Le- 
gacies. 28,494 

Where  Money  is  devifed  to  be  paid  out 
of  Lands,  the  Legatee  may  have  an  Ac- 
tion of  Debt  againft  the  Owner.        28 

Where  Lands  are  devifed  for  Payment  of 
Debts  and  Legacies,  Debts  upon  Bonds 
and  fimplc  Contracts  are  to  be  paid 
in  Proportion.  29 

By  a  Devife  of  all  his  Lands  and  Tene- 
ments, a  Leafe  for  Years  will  pafs.  131 

By  a  Devife  of  all  his  Lands  in  Fee-fim- 
ple,  a  Portion  of  Tithes  will  pafs.  ibid. 

Devife  to  the  next  of  Kin  of  his  Name. 

132 

Devife  to  his  two  Sons  in  Tail,  and  that 

■  his  Executor  mould  have  the  Lands 

till  they  came  of  the  Age  of  2  1  Years, 

he  may  enter.  138 

Devife  of  Lands  in  feveral  Pariihcs.    145 

Devife  of  all  his  Lands,  what  paiTes  by 
thefe  Words.  147 

Devife  of  Money  to  T*.  S.  to  be  paid  at 
her  Age  of  21,  or  Day  of  Marriage, 
and  ilie  died  before  that  Time,,  it  mall 
go  to  her  Executor.  1 79 


Devife  of  a  perfonal  Thing,    Remain- 
der  over,  good.  'P^ge  179 


E. 


ELeUion  of  a  Legacy,  where  it  be- 
longs to  the  Legatee,  where  to  the 
Executor.  474 

Equally  to  be  divided,  thefe  Words  make 
Tenancy  in  Common.  310 

Excommunicate  Perfon,  where  he  may 
make  a  Will,  where  not.  100 

Excommunication,  what  it  is.  ibid. 

The  40  Days  are  to  be  accounted  after 
the  Publication  of  the  Excommunica- 
tion. 1 01 

Significavit,  what  it  is.  ibid. 

Where  a  Perfon  excommunicated  may 
make  an  Executor,  where  not.       349 

Executor  eflential  to  a  Will.  7,  22 1 

Muft  not  depend  on  the  Choice  of  any 
Perfon.  n 

Where  he  fhall  be  compelled  to  give  Se- 
curity for  the  Payment  of  a  Legacy.  34 

Two  Executors  are  made  Re/iduaiy  Le- 
gatees, one  of  them  died  Inteftate,  his 
Adminiftrator  fhall  have  a  Moiety  of 
the  Rejidinnii._  35 

Where  he  (hall  take  nothing,  quatcnus 
Executor.  ibid. 

Where  the  Debtor  is  made  Executor,  yet 
the  Debt  is  not  difcharged.  36 

Where  an  Executor  mail  take  as  Legata- 
ry, and  where  as  Executor.  84 

Executor,  where  he  may  enter  and  fell 
the  Lands.  143 

Where  he  may  not  gratify  one  Legatary 
before  another.  210 

Executor,  by  what  Words  he  may  be 
made.  230 

Where  he  is  appointed  conditionally.  236 

Of  fubftituting  an  Executor.        300,301 

Co-executors,  all  muft  join  in  an  Action. 

307 

Executor  of  an  Executor.  308 

One  Executor  refufing  to  prove  the  Will. 

309 

Executor  made  Refiduary  Legatee.    3 1  o 

Executors,  three  Sorts  of  them.  360 

Who  may  be  compelled  to  accept  or  rc- 
fufe.  363 

Executor  of  an  Executor,  is  Executor  to 
the  rirft  Teftator.  3  1 2,  396 

2  Executor 
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Executor  of  an  Executor,  Such  an  Exe- 
cutor cannot  fell  the  Lands  or  the 
firftTcftator.  Page  ^^ 

Executor  of  an  Admin iftrator  cannot 
have  Execution  of  a  Judgment  had 
by  the  Admin  iftrator.  tbid. 

He  may  avow  for  Rent.  3 x  5 

Executor  of  his  own  Wrong.  32° 

Cannot  retain  tofatisfy  his  own  Debt.  321 
In  what  Cafes  the  Wrong  may  be  purged. 

323 

Where  an  Executor  of  his  own  Wrong 

waftes  the  Goods,  his  Executor  mail 

be  liable.  324>  449 

By  what  Ads  one  mall  be  Executor  ol 

his  own  Wrong.  44^ 

Where  he  mall  be  doubly  charged.    448 

Executor  mult  account.  44 l 

Executors,  Anions  by  and  againft  them. 

366 

Debt  againft  an  Executor  upon  the  Am- 
ple Contract  of  his  Teftator,  where 
good.  38o,  381 

Executor  refufing  may  ftill  prove  the 
Will.  3?6 

How  he  may  be  compelled  to  prove  it. 

484,520 

He  lofeth  his  Legacy.  397 

He  may  retain  for  a  Debt  due  to  himiell 
in  equal  Degree.  435 

Executor  may  confefs  Judgment  and 
help  a  Creditor.  436>  437 

He  rauft  firft  pay  Debts  due  to  the  King 
upon  Record.  43  2 

He  rnuft  pay  Judgments  before  Statutes. 

ibid. 

Then  Statutes  and  Recognizances,  which 
are  in  equal  Degree.  433 

Then  Debts  due  for  Arrears  of  Rent.  434 

Then  Debts  due  on  Specialties.         ibid. 

Executory  <Devife  and  contingent  Re- 
mainder. *43 


Fee-fimple,  By  what  Words  a  Fee-fimple 

or  a  Leafe  mall  pafs.  'Page  135 

Where  the  Word  Paying  makes  a  Fee- 

fimple.  i&*& 

Devife  of  a  Houfe  to  T.  S.  for  ever,  this 

is  a  Fee-fimple.  H4 

Devife  to  E.  G.  and  hisjfigns,  is  a  Fee- 

fimple.  233 

If  they  or  either  of  their  Heirs  mall  fell, 

this  is  a  Fee-fimple  in  a  Will.  148 
By  the  Word  Pwchafe.  1 5  2 

Where  the  Devifee  takes  by  the  Will 

with  a  Charge.  1 54 

Fees  due  for  proving  Wills.  See  Probate. 
Fees  for  Copies  of  Wills  or  Inventories, 

{viz.)  one  Penny  for  ten  Lines.  429 
Feb  de  fe  cannot  difpofe  his  Goods.  97 
Felons  convified  cannot  make  a  Will.  89 
The  Time  of  the  Fa &.  done  is  to  be  re- 

fpecled  as  to  his  Lands,  and  the  Time 

of  the  Judgment  given  as  to  his  Goods. 

ibid. 
Cannot  be  Executors.  347, 348 

Forfeiture  of  Goods,  to  what  Time   it 
rauft  relate.  97 

By  Outlawry.    See  Tit.  Outlawry. 
Formalities  made  eifential  to  a  Will,  not 
to  be  difpenfed  withal  by  any  Perfon. 

499 


F. 


FEE-fimple  by  Devife.  \6,  29,  84, 
134^3  5^49 
To  difpofe  at  Will  and  Pleafure.  1 3  2 
Of  Lands,  to  do  with  them  at  Difcretion. 

i335  233 
Devife  of  the  Inheritance  if  the  Law  will. 

*34>  r53 

Of  all  his  Eftatc,  paying  his  Debts  and 

Legacies.  *35 


G. 


Gavelkind  Land.  89 

Might  be  devifed  before  the  Sta- 
tute of  Wills.  1 11 
Devife  of  Gavelkind  Lands.  147,  1 59 
Gifts  in  Consideration  of  Death.  17,  22 
Glafs  Windows  cannot  be  removed.  1 77 
They  are  not  to  be  put  in  the  Inventory. 

402 

Glebe  Lands  fowed  in  the  Life  of  the 

Incumbent,  may  be  difpofed  by  him. 

io<5, 176 
Goods,  what  paffes  by  a  Devife  of  Goods. 

475 

What  is  meant  by  the  Word  Goods,  ibid. 

Grant,  where  the  Word  Grant  in  a  Will 

comprehends  all  Agreements.  140 

Guardian,  who  may  be  admitted  to  be 

a  Guardian.  194 

How  long  a  Guardianship  continues.  195 

Guardianfliip,  where  it  may  be  difpofed 

by  Will  or  Deed.  196, 197 


A  a  a  a 


Guardian, 
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Guardian,  where  a  Guardian  is  appoint- 
ed by  Will,  he  cannot  be  removed, 
tho'  Poor.  Page  198 

In  what  the  Office  of  a  Guardian  confifts. 

200 

Account  lies  againft  the  Executor  of  a 

.  Guardian.  442 


H. 


HAbendum,  where  a  Devife  {hall  be 
ftraightned  by  the  Habendum. '1,34 
Hares,  what  he  is  by  the  Civil  Law. 

i  Heir  s,  where  that  Word  is  a.,Limitation 
of  the  Eftate.  31, 133 

Where  the  perfonal  Eftate  mall  be  Af- 
fets  in  Favour  of  the  Heir.  3  5 

Heir,  where  he  mall  enter  for  a  Condi- 
tion. 145 

Where  the  Word  Heir  is  no?nen  colleUi- 
<vum.  148 

Where  the  Word  Heirs  makes  an  Eftate- 
tail.  1 5  5 

Heir  at  Law  fhall  not  be  difinherited  by 
an  implicit  Devife.  160 

Heretick  cannot  make  a  Will.  90 

Cannot  be  Executor.  346 

Hotchpot,  what  it  is.  219 

Husband  and  Wife,  a  Devife  of  100/. 
to  her,  which  the  Executor  paid  to 
her,  not  good.  37 

The  Wife  cannot  make  a  Will  of  her 
own  Lands.  79 

She  cannot  difpofe  Goods,  (jc.  without 
the  Confent  of  the  Husband.  80 

Where  %H«vay.make  a  Will.  85 

A  Feme  Sole  made  a  Will  and  then 
marrjed,  this  is  a  Revocation  of  her 
Will.  ibid. 

Tho  in  Propriety  of  Speech  'tis  not  a 
"  Will,    yet  'tis   a  good  Appointment. 

ibid. 

How  the- Wife  may  make  an  Appoint- 
ment purporting  a  Will.  8<5 

A  little  Proof  will  ferve  for  the  Allen  t 
of  the  Husband.  .  -.     ibid. 

A  Feme  Executrix  marries,  the  Husband 
may  releafe. a  Debt  due  to  her  Tefta- 
tor.  i  iisfft  i     340 

.  Feme  Executrix  marries  die  ;  Debtor, 
this  is  a  Releafe.  344 

Feme  Sole  and  another  were  made  Exe- 
cutrixes,  me  married,    and  the  Huf- 


band  did  not  alter  the  Property ;  then 
iTie  died,  the  other  Executor  may 
have  an  Action  of  Detinue  for  the 
Goods.  "Page  369 

Husband  and  Wife,  The  Wife  is  made 
Executrix,  me  cannot  fue  or  be  fued 
without  the  Husband.  398 

Feme  Sole  conveyeth  a  Leafe  in  Truff, 
eye.  of  which  fhe  was  pofTeffed,  then 
me  married  and  died,  her  Husband 
mail  not  have  it.  405 


I. 


IT>eot  cannot  make  a  Will.         65,  71 
Who  is  an  Ideot.  71 

Who  fliall  have  the  Cuftody  of  his  Lands. 

197 

Implication,  Eftate  for  Life  by  Devife. 

133, 136,  160,  231,234 

Immovables,  what  they  are.  476 

Incertainty   of   the    Perfon,    where    it 

makes  the  Devife  void.  357,  462 

Incertainty  in  Refpect  to  alternative  or 

disjunctive  Words.  7 1 

In  Refpect  to  the  Thing  devifed.  472 
Inceftuous  Terfon  cannot  make  a  Will. 

94 

Infancy  determines  at  feventeen  Years. 

33 
Infant  under  Twenty-one  cannot  make 

a  Will  of  Lands.  66 

Before  Eighteen  cannot  make  a  Will  of 

Goods.  67 

Devife   to   an   Infant    in    his   Mother's 

Womb,  good.  234 

Of  the   Child  in  the  Mother's  Womb. 

286 
Infant  may  be  made  Executor.     315-, 

34°>.34I 
But  Administration  mull:  be  granted  du- 
rante minor  e  at  ate.  315 
Infant  cannot  releafe  or  difcharge  a  Debt 
without  receiving  the  Money.     316, 

3i8>3i? 
Where   he  may  fue  by  Guardian,  and 
where  by  Attorney.  3 1 7 

Inheritance,  by  a  Devife  of  his  Inheri- 
tance a  Fee-fun  pie  will  pafs.  153 
Intention  of  the  Teftator  10 
Where  'tis  chiefly  to  be  confidered.  131 
Intention  of  the  Teftator  may  be  proved 
by  Witneffes.                                   132 

Intention, 
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Intention,    where    the    Intention    will 

make  the  Will  good.     'Page  135,  164, 

169,  170,  184,  i9°>334:>  354 

Where  the  Intention  is  to  be  preferred. 

253 

Inter  eft)  where  it  mall  be  paid  for  a  Le- 
gacy, and  where  not.  36,  37 

Inventory,  why  to  be  made.       212,401 

If  not  made,  it  fhall  be  prefumed  that 
the  Executor    hath   fufficient   Aflets. 

401 

What  (hall  be  put  in  the  Inventory,  and 
what  not.  402 

The  Ordinary  may  difpofe  with  the  ex- 
hibiting an  Inventory.  405 

The  Value  upon  the  Appraifement  is  not 
binding.  407 

But  the  Value  found  by  a  Jury  is  bind- 
ing upon  a  Plene  adminiftravit  plead- 
ed, ibid. 

Jointenants,  rye  Devife  to  his  Ne- 
phews, equally  to  be  divided,  but 
that  the  Executor  mould  lay  out 
the  Money  for  their  Benefit.      31,35 

Jointenants,  Devife  of  Lands  by  them, 
not  good.  1 1 3 

Jointenants  by  Devife.  1 3  2 

To  A.  andi?.  equally,  and  to  their  Heirs. 

134 
Jointenants  of  Goods,  one  of  them  can- 
not devife.  175 
Joint  Executors,  one  may  releafe  a  Debt. 

312,  3T3 

Though  one  releafes,    yet  he  may  ad- 

minifter  at  any  Time,    but   it   muft 

be  in  the  Life- time  of  his  Companion. 

3i3 
The  Action  muft  be  brought  by   both. 

319 
One  Jointenant   cannot  fue  the  other. 

37°,  399 
Ijfue,  Devife  to  his  Son,    and  it  he  die 
without  lime,  or  before  Twenty  one, 
Remainder  over.  136 

If  he  die  without  Iflue.        158,  159,  186 
Where  the  Word  Ijfue  is  a  Word  of  Pur- 
chafe.  189 
A  Baftard  mail  not   be  intended  by  the 
Word  IJfuc.                                       279 
Juft,    the  fcveral  Significations  of  that 
Word  Juft.  5 
Juftinian  Codex.  2 


K. 


KIN,  who  are  next  of  Kin.  Page  467 
Devife  to   the  next  of  Kin  of  his 
Name.  132 

Kings  may  difpofe  their  Kingdoms.    1  c8 


L. 


LJuds  devifed  for  Payment  of  Debts 
and  Legacies,  the  Heir  fhall  have 
what  remains.  37 

In  fuch  Cafe  the  Debts  and  Legacies 
fhall  be  paid  pari  pajfu.  37 

In  fuch  Cafe  Debts  upon  Bond  and  fim- 
ple  Contract  mall  be  paid  in  Propor- 
tion. 29 

By  a  Devife  of  all  his  Lands  and  Tene- 
ments,  a  Leafe  for  Years  will  pafs. 

ibid. 

By  a  Devife  of  all  his  Lands  in  Fee, 
a  Portion  of  Tithes  will  pafs.       1 3  r 

Lawful,  how  that  Word  differs  from 
juft.  I2 

Leafe  for  Tears,  where  it  will  not  pafs 
by  a  Devife  of  all  his  Lands  and  Te- 
nements. I3I»3°ij3°4 

Leafes  are  Goods  immoveable.  480 

Legacy,  the  Definition  thereof.  '17 

How  it  differs  from  a  Gift  made  in  Con- 
fideration  of  Death.  ibid. 

The  Executor,  and  not  the  Legatary, 
muft  take  the  Legacy,  and  why.   1 7, 

19 

How  and  when  to  be  recovered.    18, 19, 

23 

Legacy,  where  the  Suit  for  it  muft  be  in 
Chancery.  19,  20 

Where  it  mall  be  paid  with  Intereft  'and 
Cofts.  2 1 

Of  pecuniary  Legacies.  ibid. 

Of  Abatement  of  Legacies  and  refund- 
ing. 37 

Where  Affets  are  defective.  ibid. 

Legacies  appointed  to  be  raifed  and  paid 
out  of  Lands.  Hkfr. 

Where  both  the  perfonal  and  real  E- 
ftate  fhall  be  charged.  28 

Where  a  Leafehold  {hall  be  fold  to 
make  good  a  Legacy  devifed  to  be 
paid  out  of  the  perfonal  Eftate.    29 

A  a  a  a  2  Legacy* 
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Legacy i  Legatee  dying  before  bis  Lega- 
cy became  due.  'Page  30 

Where  no  certain  Time  is  appointed  for 
the  Payment  of  a  Legacy  to  Children, 
and  one  of  them  dies,  living  the  Fa- 
ther, it  fhali  not  go  to  his  Aurnini- 
ftrator;  but  if  me  had  been  married, 
it  fhali  go  io  her  Husband.  53 

Debts  and  Funerals  are  to  be  paid  be- 
fore Legacies  203 

Legacies  may  be  devifed  to  and  from  a 
certain  Time.  293 

Legacy,  where  it  fhali  be  extinct.     521, 

5  2  2,5  2  3>  54° 

Where  a  Legacy  fhali  be  doubie.     5:6 

Tranflation  of  a  Legacy,  what  it  is.  ibid. 

Legacy  of  100/.  devifed  in  a  Will,  and 

-  another  100/.  in  the  Codicil,  the  Le- 
gatary fhali  have  both.  530 

Devife  of  a  Legacy  to  a  Creditor  of  the 
Teftator,  the  Legatary  fhali  have  the 
Whole,  and  no  Part  of  it  fhali  go  to- 
wards Payment  of  the  Debt.         ibid. 

Legacy,  by  what  Means  it  may  become 
void.  531 

Where  no  certain  Time  is  appointed  for 
the  Payment  of  a  Legacy  to  an  In- 
fant, Intercft  fhali  be  paid  after  one 
Year.  3^  37 

Legacy,  where  due,  tho'  the  Security  is 
altered.  37 

Letters  ad  colli \gcndum  Bona,  where 
good,  but  not  ad  vendendum.         291 

Libeller  cannot  make  a  Will.  97 

What  is  a  Libel  in  our  Law.  356 

Life,  &c  The  Teftator  devifed  his  'Pro- 
perty ^  £jc,  this  is  an  Eftate  for  Life. 

145,  146 

What  fhali  be  an  Eftate  for  Life  by  Im- 
plication. i333  J36,  23° 

Life,  an  Eftate  pur  cutter  vie,  not  de- 
vifable  by  Will.  131 

What  fhali  be  an  Eftate  for  Life  by  a 
Devife.  i3iji  37 

Eftate  for  Life,  and  not  in  Fee,  and  by 
what  Words  in  a  Will.  138 

Mortgage  of  Lands  was  forfeited,  and 
the^  Mortgagee  devifed  his  Mortgage 
to  his  Wife,  fhe  hath  only  an  Eftate 
for  Life  in  the  Lands  mortgaged.  138 

Limitation  of  Aclion  where  Lands  are 

devifed  for  Payment  of  Debts  and  Le- 

■    gacies,  the  Debts  which  are  barred  by 

the  Statute  of   Limitations  fhali  be 

paid.  -     37 


Limitation  of  Eftate,  what  Words  make 

a  Limitation  in  a  Will.  Page  3 1, 13  3, 

.141,  146,  147 

What  mall  be  a  Limitation  and  no  Con- 
di ion.  142,  143, 148,  270 

Where  the  Word  Paying  makes  a  Limi- 
tation. 150 

Limitation  upon  a  Contingency.         170 

Lunatick  may  make  a  Will  in  the  In- 
tervals of  Lunacy.  68 

How  Lunacy  is  to  be  proved.         69 }  71 

Who  fhali  have  the  Cuftody  of  a  Luna- 
tick. 197 


M. 

AT)  Perfons  cannot  make  a  Will. 

Manor,  by  a  Devife  thereof  the  Rents 
and  Services  pafs.      .    -  138 

Devife  of  a  Manor.  144 

Marriages  inceftuous.  94 

JJ'.  To  marry  the  Wife's  Sifter's  Daughter. 

ibid. 
The  Nephew  to  marry  his  Aunt.  ibid. 
The  Uncle  to  marry  his  Niece.  95 

To  marry  his  Wife's  Sifter.  ibid. 

Devife  of  a  Legacy  to  R.  N.  if  he  marry 
E.  G.  and  fhe  refufes.  25  o,  259 

Marriage,  (jc.  of  Conditions  reftraining 
Marriage.  265. 

Devife  of  a  Sum  of  Money  for  and  to- 
wards her  Marriage,  and  fhe  dieth  be- 
fore fhe  is  married.  298 
Matrimony,  the  Definition  thereof.    218 
Mind  and  Memory  of  the  Teftator,  it 
muft  be  perfect.                      8,  9,  103 
Mifiake  of  the  Parifh  where  the  Lands 
lie,   or  of  the  Perfon  of  whom   pur- 
chafed,  or  of  him  in  whofe  Tenure  it 
is.                                              45954^° 
Modus,  how  it  differs  from  a  Condition. 

252 
Money  cannot  be  devifed  to  one,   Re- 
mainder over.  17 
Not  to  be  accounted  Goods.        179, 480 
But  it  paffes  by  the  Devife  of  Goods  and 
Chattels.                                            476 
Where  it  fh all  not  be  raifed  out  of  the 
perfonal  Eftate.                                 524 
Monftrous  Births.                                 288 
Mortgaged  Lands  go  to  the  Executor.  48  z 
Mortuaries^  where  to  be  paid.          437 

Mortuaries, 
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Mortuaries-,  how  punifhable  for  Taking 
more  than  due  for  a  Mortuary."?^?  440 
Moveables,  what  partes  by  that  Word.  172 
Debts  will  not  pafs  by  that  Word.  1  pi 
What  are  Moveables.  476 

Multura  de  Epifcopis,  what  it  is.       1  oS 
My,  &c    The  Force  of  that  Pronoun 
Poffejjive.  49 2 


N. 

Nuncupative  Will,  what  it  is.  51,  337 
I  give  all  to  E.  G.  and  then  the 
Teftator  died  without  Iffue,  this  is  a 
good  Nuncupative  Will,  and  by  the 
Word  All,  it  muft  be  intended,  all  that 
he  could  difpofe  by  Parol.  5  2 

Nuncupative  Codicil,  where  good.   ibid. 

Nuncupative  Will  muft  be  proved,  other- 
wife  'tis  not  pleadable  againft  an  Ad- 
miniftrator.  52,  337 

Who  mall  be  good  WitnefTes  to  prove  a 
Nuncupative  Will.  330 

There  muft  be  an  Executor  to  fuch  a 
Will.  336 


O. 

OAth  is  not  of  Force  to  deprive  one  of 
his  Liberty  in  making  a  Will.  101 
Obfcurity,  how  it  differs  from  Ambigui- 
ty- 337 
Obventions,  what  they  are.                417 
Old  Men,  where  they  may  make  a  Will, 


where  not. 


74 


Ordinary,  why  the  Bifhop  is  called  Or- 
dinary. 361 

Ontlatvry,  the  Goods  of  a  Perfon.  out- 
lawed are  forfeited.  98 

Outlawed  Perfon  cannot  make  aWlllJbid. 

An  Executor   outlawed   may   maintain 


an  Action. 


91 


A  Perfon  outlawed  in  a  perfonal  Action 
may  make  a  Will.  99 

One  outlawed  for  Felony  died,  and  his 
Executor  brought  a  Writ  of  Error, 
and  held  good.  100 

Debt  due  to  the  Plaintiff  as  Executor,  the 
Defendant  pleaded, that  he  (the  Execu- 
tor) was  outlawed,  no  good  Plea.  ibid. 

So  where  the  Defendant  pleaded,  that  the 
Plaintiff's  Teftator  was  outlawed,  not 
good.  ibid. 

An  outlawed  Perfon  may  be  a  Legatary, 


but  cannot  fuc  for  the  Legacy  without 

revcrfing  the  Outlawry.         'Page  1 00 

Outlawry,  an  outlawed  Perfon  cannot  be 

an  Executor.  347 


P. 


Araphemalia,  what  they  are,  and 
where  they  {hall  be  retained.    23 

Are  not  to  be  put  in  the  Inventory.    403 

Payment  of  a  Legacy  to  one  which  is 
devifed  to  another,  good.  245 

Paying  a  Sum  of  Money  prefently 
makes  a  Fee-fimplc.  138 

Paying,  (jc.  where  that  Word  makes  a 
Condition.  141, 224 

Where  the  Word  Paying  makes  a  Fee- 
fimple  without  the  Word  Heirs.     1 5  e5 

234 

Perpetuity,   Dcvife  thereof,  not  good. 

184,  188 

Perfonal  Thing  devifed,  Remainder  over, 
good.  378 

Plate  partes  by  the  Word  Houjhdd-fiuff. 

484 

Pleas  by  Executor  and  Adminiftrator, 
good,  and  not  good.  378 

Plene  adminijiravit,  where  no  good 
Plea.  382 

Perfonal  Eft  ate  devifed  to  the  Wife  up- 
on Truft  to  difpofe  it  for  the  Benefit  of 
her  Children,  they  {hall  have  an  e- 
qual  Share.  191 

Where  Money  fhall  not  be  raifed  out  of 
the  perfonal  Eftate.  524 

Poor,  a  Devife  to  them,  what  partes.  466 

PoJJibility  of  a  Term  for  Years  cannot  be 
devifed.  184 

Prifoner  may  make  a  Will.  78 

Privileged'YcRanicnts,  three  Sorts.  $  2,53 

Probate,  where  a  Will  is  to  be  proved. 

408 

To*  whom  originally  it  belonged  to  prove 
Wills.  .'  409 

The  Devife  of  a  Term  for  Years  which 
ended  before  Probate,  and  good.  ibid. 

The  Right  of  Action  is  in  the  Executor 
before  Probate.  410 

What  Actions  he  may  bring  before  Pro- 
bate, ibid. 

Where  Probate  as  to  Lands  is  coram  non 
judice.  ibid. 

Executor  dying  before  Probate,  his  Exe- 
cutor cannot  prove  the  Will,  but  Ad- 
miniftration 
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rriiniftra'tion  muft  be  granted  to  the 
next  of  Kin.  'Page  41 1 

'Probate-,  where  the  Teftator  hath  no  fi- 
liate in  England,  'tis  not  tieceffary  to 
prove  his  Will  here.  ibid. 

Probate  once  made  is  not  revocable. ibid. 

The  Ordinary  cannot  refufe  granting  a 
Probate.  412 

Where  a  Probate  is  controverted.      ibid. 

One  Perfon  fliall  not  be  cited  into  two 
Courts  to  prove  a  Will.  ibid. 

Probate  of  a  Will  in  common  Form.  424 

Probate  by  Witnefl'cs.  ibid. 

Where  a  Probate  of  a  Will  may  be  given 
in  Evidence.  425 

Probate,  Fees  thereof  to  the  Rcgifter  is 
only  Six-pence,  where  the  Value  of  the 
Goods  is  not  above  5  /.  ibid. 

Where  they  are  above  5  /.  and  under  40/. 
there  z  s.  6  d.  is  due  to  the  Ordinary, 
and  11.  to  the  Regifter,-  and  where 
they  arc  above  40/.  then  is.  6d.is 
due  to  the  Ordinary,  and  2  s.  6d.  to 
the  Regifter.  ibid. 

prodigals  cannot  make  a  Will  by  the 
Civil  Law.  101 

Profert  hie  in  curia  Liter  as,  (jc.  where 
not  neceffary.  367,  368 

Profits  devifed.  137,184 

Devife  to  E.  G.  that  with  the  Profits 
thereof  fhe  bring  up  his  Children,  is 
an  Eftate  for  Life.  137 

Purchaser,  where  aided.  27 

Purchafe  of  Lands  after  making  the 
Will.  46,47,132,493 

Where  a  Dcvifec  mall  take  by  Purchafe. 

48 

The  Word  Heirs  not  a  Word  of  Pur- 
chafe but  of  Limitation.  133 

To  purchafe  an  Eftate  makes  a  Fee.  152 

Where  the  eldeft  Son  is  in  by  Purchafe, 
where  by  Defccnt.  171 

Purchafe  of  a  Manor  after  the  making 
the  Will,  good.  179 

Chattel  real  purchafed  after  the  making 
the  Will,  doth  not  pafs  by  the  Will. 

494 


R. 


REcocery  Common  may  be  fuffered  by 
Tenant  in  Tail,  and  no  Act  can 
bar  him  from  it.  137 

Recufant  conviU  cannot  be  an  Executor. 
2  358 


Refufal,  what  fliall  be  a  Refufal.  Page 

418 
Refuting  Executor  may  adminiftcr  when 

he  will.  420 

Refufal,  &c .  where  an  Adminiftration  is 

granted  before  the  Executor  refufes, 

'tis  void.  398 

Joint  Executors,  and  one  refufes.       399 
Refufal  cannot  be  by  Word,  but  it  muft 

be  recorded  in  Court.  419 

Where  an  Executor  cannot  refufe.   ibid. 
Regular   and  fecular  Perfons,   in  what 

Cafes  they  may  make  a  Will.        105 
Releafe,  (yc.  the  Tcftator  releafed  Lands 

to  E.  G.  and  her  Heirs,  this  is  a  good 

Will.  133 

Remainder,  where  'tis  well  limited  and 

devifed.  164 

Where  'tis  contingent,  where  not.      165, 

166 
Where  'tis  good  tho'  the  particular  E- 

ftate  fail.  168 

Where  there  are  crofs  Remainders.    170 
Where  there  cannot  be  a  Remainder  of 

a  Fee.  235 

Rents  devifed  out  of  Lands.  163 

Rent  arrear,   how  to  be  recovered  by 

the  Executor.  369,  382,  393 

Executor  charged  for  Rent  arrear  after 

the  Alignment  of  the  Term.  371,393 
Rents  due  to  the  Teftator.  391 

Rent  arrear,  the  Executor  cannot  di- 

ftrain  for  it.  393 

Rent  arrear  ftands  in  Equality  with  a 

Debt  on  a  Bond.  433 

Republication  of  a  firft  Will  is  a  Revo- 
cation of  the  Laft.  503 
Reftduary  Part  devifed.                    30, 34 
The   Executor  mail    have   no   Benefit 

thereof  where  a  pecuniary  Legacy  is 

devifed  to  him.  35 

Two  Executors,   one  of  them  is  made 

reiiduary  Legatee,  he  may  retain  the 

Refiduum  againft  the  other.  ibid. 

Refiduary  Legatee  dying  before  the  Will 

proved,  his  Executor  mail  have  the 

Adminiftration.  35>397 

Executor  made  Reftduary  Legatee.  310 
The  Refidtmm  was  devifed  to  Two,  and 

then  one  died.  34 

Retain,  &c.  in  what  Cafes  an  Executor 

may  retain.  436,437 

Reverfion  will  pals  by  a  Devife  of  Lands 

and  Tenements.  166 

Reverfion 
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Reverfion  in  Fee  will  pafs  by  the  Words 
All  the  Reft  of  his  Lands.     Page  \66 

Revocation,  where  the  Laft  Will  doth 
not  revoke  the  firft.  502 

Revocation  muft  be  in  Writing  figncd 
by  the  Teftator.  512 

Revocation,  Power  thereof,  not  ftrictly 
purfued.  ibid. 

Where  it  fhall  be  prefumed.       512,  513 

A  Mortgage  is  a  Revocation  pro  tanto. 

513 

Devife  to  one,  and  in  the  fame  Will  a 
Devife  to  another,  the  laft  Devife 
doth  not  revoke  the  firft,  but  they 
fhall  be  joint  Devifees.  528 


S. 


SAle  of  Lands,  (viz.)  The  Teftator 
devifed  that  his  Executors  fliould 
fell  his  Lands,  they  levied  a  Fine:  Ad- 
judged that  the  Cognifee  is  in  by  the 
Will  and  not  by  the  Fine.      387,  391 

Devife  of  a  Copyhold  to  his  Wife,  and 
fhe  to  chufe  two  Attornies,  and  to  fell 
the  Lands,  this  is  an  Authority  to  name 
two  Attornies,  and  the  Vendee  fhall  be 
in  by  the  Will  without  a  new  Surren- 
der. 387 

The  Teftator  appointed  R.  N.  and  E.  G. 
to  fell  his  Lands,  and  made  them  Exe- 
cutors, and  died  \  they  may  fell,  tho' 
they  refufe  the  Executorfhip.        ibid. 

Devife  that  his  Lands  fhall  be  fold  by  his 
Executors;  one  of  them  died,  the  Sur- 
vivor cannot  fell,  becaufe  this  was  on- 
;ly  an  Authority.    .  388 

But  if  the  Devife  had  been,  that  his 
Lands  fhall  be  fold  by  his  Executors 
for  Payment  of  his  Debts,  then  the 
Survivor  might  fell.  ibid. 

Executor  of  an  Executor  cannot  fell.  396 

Sale,  what  amounts  to  a  Devife  to  fell. 

476 

To  fell  at  his  Will  and  Pleafure,  this  is 
a  Fee-fimple.  153 

Sealing,  where  not  requifite  to  a  Will. 

46 

Sente7tces  in  Wills,  where  they  {hall  be 
taken  diftributively,  and  where  jointly. 

138 

Signipca-vit,  what  it  is.  105 

Slave  could  not  make  a  Will  by  the  Ci- 
vil Law.  77 

:  ■  '  - " :  % 


Sodomite,  who  he  is.  <page  96i^-j 

Cannot  make  a  Will*  96 

Statute  of  Wills.  119 

Doth  not  extend  to  Eftates  pur  attter  vie* 

131 


, — 


T. 


TAil,  what  fhall  be  an  Eftate-tail 
general  by  Devife.  131, 

Tail  by  Implication.  132,  136 

Devife  to  one,  and  the  Children  of  his; 
Body,  is  an  Eftate-tail.  132 

Devife  to  the  Iflue  Male.  1 34 

Devife  to  his  eldeft  Son  A."B. and  his Heirs3 
and  if  he  die  without  Heirs  of  his  Bo- 
dy, Remainder  over,  this  is  an  E- 
ftate-tail.  13  j 

Devife  to  E.  G.  for  Years,  Remainder 
to  his  youngeft  Son  and  his  Heirs,  and 
if  he  die  without  Ilfue,  Remainder 
over,  is  an  Eftate-tail  in  the  Son.  135^ 

J37 

Tail,  qrc.   Tenant  in  Tail  cannot   be 
barred  from  fuffering  a  Common  Re- 
covery. 137 
Where  an  Eftate-tail  may  be  made  with- 
out the  Word  Body.                 1 37, 1 5  5 
Devife  to  E.  G.  and  if  he  die,  having 
no  Son,  Remainder  over,  this  is  an  E- 
ftate-tail  in  E.  G.                            138 
Where  no  Eftate-tail  paffes*              ibid* 
Devife  to   his  Son  E.  G.   and  if  his 
Daughters    furvive   his    Mother  and 
him,    and  his  Heirs,   then  to  them : 
Adjudged  that  E.  G.  had  an  Eftate- 
tail.                                                 148 
Tail  by  the  Word  Heirs.                    15  j 
Tail  by  the  Words  Heirs  Males*        233 
<Te7iant  by  the  Cnrtefy.                        287 
"Term  for  Tears  limited  to  one,  and  af- 
ter his  Deceafe  to  another.              168 
Term  for  Years  devifed  to  one,  with  a 
Remainder  over,  where  good,  where 
not.                                                   18  j 
There   can   be  but  one  contingent  Re- 
mainder of  a  Term  for  Years.        188 
Teftament,  how  it  differs  from  a  Urill.  1 
Teftament  defined.  3 
Where  'tis  imperfect  5 
Where  made  by  Fear  or  Fraud,           10 
The  Divifion  of  a  Teftament.              38 
What  is  a  folemn  and  unfolemn  Tefta- 
ment in  the  Civil  Law.              38,  40 

cTeftaments 


The     TABLE. 


Testaments  made  in  Favour  of  Children. 

Tage  57 

Time,  &c.  where  the  Time  of  making 
the  Will,  and  not  the  Death  of  the 
Teftator  is  to  be  regarded.      490,  516 

Time  of  the  Fa&  done  is  to  be  refpecl:- 
ed  as  to  the  Lands  of  Felons  convid. 

89 

'Tithes  growing  dm  in  the  Vacancy  of 
the  Benefice,  belong  to  the  next  In- 
cumbent. 1 07 

Tithes,  where  they  will  pafs  by  a  Devife 
of  Lands.  13 l 

Traitor  convi&ed  cannot  make  a  Will. 

88 

He  cannot  be  an  Executor.  347 

Trees  defcend  to  the  Heir.  176 

Trufi,  &c.  Ceftui  que  Trufi  muft  be  in 
Being.  1 1 8 

Truft,  where  it  will  pafs  by  a  Devife  of 
all  his  Lands.  140 

Tutor.    See  Guardian.  192 


V. 


Villain,  by  the  Civil  Law  could  not 
make  a  Will.  76 

Ulpian,  who  he  was.  41 

Ufe,  &c  a  Devife  to  Ufes  or  Trufts, 
good,  and  not  good.  113 

The  Right  and  Pofleffion  of  Lands  is  to 
be  in  him  to  whofe  Ufe  they  are  li- 
mited by  the  Will.  ibid. 

Ufe,  what  is  required  by  Law  to  the 
Execution  thereof.  ibid. 

By  a  Devife  of  the  Ufe  of  Lands,  the 
Land  it  felf  will  pafs.  132,  190 

Ufe  of  a  perfonal  Thing  may  be  devifed, 
with  a  Remainder  over.  178,  189,481 

Vfurer  cannot  make  a  Will  by  the  Civil 
Law.  92 

Who  mall  be  taken  to  be  an  Ufurer.  93 

Of  Ufury  in  general.  93j  357 


w 
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W. 

Jinfcot  cannot  be  removed.    177 
Muft  not  be  put  in  the  Invento- 

402 


Wills,  where  they  are  originally  void  in 
Law.  'page  45 1 

When  made  by  Fear,  Fraud  or  Flatte- 
ry-    ,  „  454 

Where  they  arc  imperfect  by  Reafon  of 
Infolemnity. 

Wilis,  the  Original  thereof. 

What  is  a  good  Will  in  Writing. 


495 

2 

6>44> 

49 
8 

12 


Who  may  not  make  a  Will. 
Will  defined. 
Muft  be  in  Writing  to  pafs  Lands.  45, 46 
What  mail  be  a  good  Will,  what  not. 

47,104 
Will  written  by  the  Teftator  himfelf.  57 
Statute  of  Wills.  1 19 

Where  a  Will  is  good  by  the  Word  Re- 
leafe.  133 

Will  may  be  made  in  any  Language. 

333 
Words  omitted  in  a  Will  ihall  be  fup- 

plied  by  the  Intention  of  the  Teftator. 

334 
Will  made  in   Form  of  an  Indenture, 

good.  499 

Wills,  the   latter  makes  the  firft  void. 

502 
Two  Wills  appearing.  507 

Witnejfes  to  Wills,  how  many.  38,  325 
Who  may  be  Witncfies,  who  not.  329 
'Tis  not  neceffary  that  the  three  fub- 

fcribing  Witnefl'es  ihould  be  all  in  the 

fame  Room.  330 

Nor  that  they  ihould  all  fubfcribe  at  the 

fame  Time.  ibid. 


Y. 


0  R  K-y  Inhabitants  of  that  County 
may  difpofe  their  Goods  by  Will. 


-  j- 
Cuftom  in  Tork/hire  as  to  Guardians. 

195 


Y 


FINIS. 


fifh 


.- . — . *^^^m 


